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CODE  OF  CIVIL  PEOCEDURE.  SS: 


[li.   1876,   C.  448  AS  AMENDED.! 


IS  ACT  REUTING   TO    COURTS,    OFFICERS    OF   JUSTICE, 

AlfD  CIVIL  PROCEEDINGS. 

Passed  June  2,  1876 ;  three-fifths  bein^  present. 

Tke  People  of  the  State  of  Jfew  Tork,  represent' 
ed  in  Senate  and  Assembly,  do  enact 

as  follows : 

CHAPTEK  I. 

GENERAL  PROVISIONS  RELATINa  TO  COURTS,  AND 
THE  MEMBERS  AND  OFFICERS  THEREOF. 

TFTLE  L— The  Courts  of  the   state;   their  general 

POWERS  AND  attributes,     AND    GENERAL    REGULATIONS 
PERTAINING  TO  THE  EXERCISE  THEREOF. 

TITLE  IL— Provisions  of  general  application,  rela- 
ting TO  THE  Judges,  and  certain  other  officers  of 
the  courts. 

TITLE  L 

The  courts  of  the  State ;  their  general  powen  and  attributes,  and  general 
regulations  pertaining  to  the  exercise  thereof, 

Aettcle  1.    Enumeration  and  classification. 

2.  General  powers  and  attributes  of  the  courts. 

3.  Miscellaneous  provisions  relating  to  the  sittings  of  the 

courts* 

ARTICLE  FIRST. 

EZHTMEBATION  AND  CLASSIFICATION. 

2 1.  Gonrts. 

2.  Courts  of  record  enumerated. 

3.  Courts  not  of  record. 

4.  General  proyision  as  to  jurisdiction,  etc. 

1  §  1.  The  courts  referred  to  in  this  act,  are  enumerated 
^'    in  the  next  two  sections. 

§  2.  lAm'd  1877.]    Each  of  the  following  courts   of  the   2  V^'  ^''^' 
State  is  a  court  of  reCbrd :  ^  Hun  628 

1.  The  court  for  the  trial  of  impeachments.  ' 

2.  The  court  of  appeals. 
8.  The  supreme  court. 

4.  A  circuit  court  in  each  county. 

5.  A  court  of  oyer  and  terminer  in  each  county.  (1) 

1.  In  New  York  County  regulated  by  gg  1506—1518  Consol.  Act. 


eOtfRTS. 


MM 


13. 
13. 
14. 


1 1205.  Con 
sol.  Act. 


6.  The  court  of  common  pleas  for  the  city  and  countj 
of  New  York. 

7.  I'he  superior  court  of  the  city  of  New  York. 

8.  The  court  of  eeneral  sessions  of  the  peace  in  and  foij 
the  city  ana  county  of  New  York.  (1) 

9.  The  superior  court  of  Buffalo. 

10.  The  city  court  of  Brooklyn. 

11.  The  city  court  of  Lonff  Island  city. 
The  city  court  of  YoiXers. 

A  county  court  in  each  county,  except  New^  York: 
A  court  of  sessions  in  each  county,  except  Nei 

York.  (2) 

15.  The  marine  court  of  the  city  of  New  York.   (3) 

16.  The  mayor's  court  of  the  city  of  Hudson. 

17.  The  recorder's  court  of  the  city  of  Utica. 

18.  The  recorder's  court  of  the  city  of  Oswego. 

19.  The  justices'  court  of  the  city  of  Albany. 
20l  a  surrogate's  court  in  each  county. 

19  Abb.  N.         §  ^*  [Am'd  1877.]    Each  of  the  following  courts  of  the] 
C.  64.  State  is  a  court  not  of  record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in 

certain  cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each  to^vn, 

and  in  certain  cities  and  villages.  (4) 
8.  The  district  courts  in  the  city  of  New  Y  ork.  (5) 

4.  The  police  courts  in  certain  cities  and  villages,     (d) 

5.  The  justices'  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Rochester. 
991162  1213        §  ^  [Am^d  1877.]    Each  of  those  courts  shall  ccNitinueto 
1288  Consol!   exercise  the  jurisdiction  and  powers  now  vested  in  it  by  law, 
Act.               according  to  the  course  and  practice  of  the  court,  except  as 
91 N.  Y.  342    otherwise  prescribed  in  this  act. 

ARTICIiE  SECOND. 
Obneral  Powers  and  Attributes  of  the  Cox7bt& 


2  6.  The  sittings  of  courts  to  be 
public. 

6.  Courts  not  to  sit  on  Sunday, 

except  in  special  cases. 

7.  Geaeral  powers  of  courts  of 

record. 

8.  Criminal     contempts     de- 

fined. 

9.  Punishment    for   criminal 

contempts. 

10.  Such  contempts  in  view  of 

court;  how  punished,  etc. 

11.  Requisites  of  commitment. 

12.  Preceding  seclions  limited. 

13.  Indictment,  if  offence  is  in- 

dictable. 

14.  Contempts  punishable  civ- 

illy. 

15.  No  punishment   for    non- 

payment of  interlocutory 
costs. 

16.  Id.;   money  due    upon  a 

contract.  ' 


18. 
19. 

20. 


22. 


2 17.  Rules  of  courts  of  record, 
iiow  made  and  revised. 
Rules  to  be  publivhed. 
Courts  to  order  calendar 
printed. 
Expense  to  be  a   county 
charge. 

21.  Certain    papers    may    be 
destroyed. 
Writs,  etc.,  in  name  of  the 
people,  and  in  English ; 
abbreviations. 
28.  Id.;  teste  and  return. 

24.  Id.;  to  be  subscribed  or 

indorsed.  When  error, 
etc..  not  to  vitiate. 

25.  No  discontinuance  by  rea- 

son of  vacancy,  etc. 

26.  In  New  York,  one  judge 

may  continue  proceed- 
ings commenced  before 
another.  ■ 


1. 
2. 
8. 
4. 
ft. 
6. 


Regulated  by  H 1514—1540  Consol.  Act. 

See  note  4  below. 

Now  called  the  "city  court  of  New  York*'  L.  1883 ,  c.  26. 

In  New  York  County  regulated  by  §§  1569-1593  Consol  Act. 

Seej|3215po«^ 

In  New  York  County  regulated  by  g  §  1541-1668  Consol.  Act 


*The  **Maalcipal  Court  of  the  city  of  Syracuse"  established  by  It, 
1892.0,844.  ' 


^ 


{  27.  ProTiBlons  rAspecting  the         {  29.  [BepMled  IWl.] 
seals  of  coarts.  SO.  New  seals. 

28.  Seals  of  ooanties. 

§  5.  ZAm'd  1879.]  The  sittings  of  every  ooart  within  this 
State  shall  be  public,  and  every  citizen  may  freeljr  attend  the 
same,  except  that  in  all  proceedings  and  trials  in  cases  for 
divorce  on  account  of  adultery,  seduction,  abortion,  rape,  as- 
sault witii  intent  to  commit  rape,  criminal  conversatioii,  and 
bastardy,  the  court  may,  in  its  cuscretion,  exclude  therefrom 
all  persons  who  are  not  directly  interested  therein,  excepting 
jurors^  witnesses  and  officers  of  the  court 

§  6.  A  court  shall  not  be  opened,  or  transact  any  busineM 
on  Sunday,  except  to  receive  a  veraict  or  discharge  a  jory. 
An  adioumment  of  a  court  on  Saturday,  unless  nuule  after  a 
cause  has  been  committed  to  a  jury,  must  be  to  some  other 
day  than  Sunday.  But  this  section  does  not  prevent  the  exer- 
cise of  the  juriscuction  of  a  magistrate,  where  it  ia  necessary 
to  preserve  the  peace,  or,  in  a  criminal  case,  to  arrest^  com- 
mit or  discharge  a  person  charged  with  an  offence. 

§  7.  A  oonrt  of  record  has  power :  }  1870  Con* 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person  £"'^A?H^ 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court ;  ^  ^*  *•  "^ 
subject,  however,  to  the  limitations,  prescribed  by  law,  with 

respect  to  the  portion  of  the  State,  m  which  the  process  of  a 
lockL  court  of  record  may  be  served. 

2,  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

8.  To  devise  and  make  new  process  and  forms  of  proceed-    so  ▲bb.H.OL 
hugs,  necessary  to  carry  into  effect  the  powers  and  jurisdiction   *te* 
possessed  by  It. 

§  8.  A  court  of  record  has  power  to  punish  for  a  criminal  1 1*1*  <'on- 
contempt,  a  person  guilty  of  either  of  the  following  acts,  and  S^  Han^l 
no  others :  loi  N  ^  246 

1.  Disorderljr,  contemptuous,  or  insolent  behaviour,   com-  24  NT.  state 
mitted  during  its  sitting[^  in  its  unmediate  view  and  presence.   Rap.  292. 
and  directly  tending  to  mterrupt  its  proceedings,  or  to  impair    188  N.Y.  iU 
the  respect  due  to  ito  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  its  proceeaings. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance  wilfully  offered  to  its  lawful  mandate.  ^  „      ^m« 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  »"**""«  ^'^ 
witness;  or,  after  being  sworn,  to  answer  any  legal   and 

proper  interrogatory. 

0.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its 
proceedings.    But  a  court  cannot  punish  as  a  contempt,  the 

Sublication  of  a  true,  full,  and  fair  report  of  a  trial,  argument, 
eciaion,  or  other  proceeding  therein. 

§  O.  Punishment  for  a  contempt,  specified  in  the  last  sec- 
tion, may  be  by  fine,  not  exceedmg  two  hundred  and  fifty 
dollars^  or  by  imprisonment^  not  exceeding  thirty  days,  in  the 
jail  of  the  county  where  the  court  ia  sitting,  or  both  in  the  dis- 
cretion of  the  court.  Where  a  person  is  committed  to  jail,  for 
the  non-payment  ef  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  thirty  days ;  but  where  he  is  also  committed  for 
a  oefinite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  tne  definite  time. 

§10.  Such  a  contempt,  committed  in  the  immediate  view 
and  presence  of  tiie  couii^  may  be  punished  summarily  ^  when 


r 
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not  so  committed,  the  party  charged  must  be  notified  of  the 
accusation,  and  have  a  reasonable  time  to  make  a  defence. 

7  Daly  74.  §  1 1.  Where  a  person  is  committed  for  such  a  contempt^ 

fli  N^v'lafi'  ^^®  particular  circumstances  of  his  offence  must  be  set  forth 
*      •  •   in  the  mandate  of  commitment. 

§  12.  The  last  four  sections  do  not  extend  to  a  special  pro- 
ceeding to  punish  a  person,  in  a  case  specified  in  secticm  four* 
teen  of  this  act. 

V133N.Y.214.  §  13.  Punishment  for  a  contempt,  as  prescribed  in  this  ar- 
ticle, does  not  bar  an  indictment  lor  the  same  offence ;  but 
wrhere  a  person  who  has  been  so  punished  is  convicted  on  such 
an  indictment,  the  court,  in  sentencing  him,  must  take  into 
consideration  the  previous  punishment. 

87N.Y.521.  §  14.  Acourtof  record  has  power  to  punish,  by  fine  and  im- 

3  N.Y.Supp.  prisonment,  or  either,  a  neglect  or  violation  of  duty,  or  other 
l^civ  Pro  Miisconduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil 
265  action  or  special  proceeding,  pending  in  the  court  may  be  de- 
ll3N.Y.17a  feated,  impaired,  impeded,  or  prejudiced,  in  either  of  the  fol- 
lies! y!  131.  lowing  cases: 

137  N.Y.  662.  1.  An  attorney,  counseltor,  clerk,  sheriff,  coroner,  or  other 
person,  in  any  manner  duly  selected  or  appointed  to  perform 
a  judicial  or  ministerial  service,  for  a  misoehavior  in  his  office 
or  trust,'  or  for  a  wilful  neglect  or  violation  of  a  duty  therein ; 
or  for  disobedience  to  a  lawful  mandate  of  the  courtj  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  tne  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  puttm^ 
in  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  courtb 

4  Civ  Pro.  3.  A  party  to  the  action  or  special  proceeding,  an  attorney, 
148.  counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 

money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum ;  or  for  any  other  disobedience  to  a  lawful  man- 
date of  the  court. 
113  N  Y  476  ^  -^  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  omcer  of  the  court,  and  acting  as  such  without  author- 
ity; for  rescuing  any  property  or  person  in  the  custody  of 
an  officer,  by  virtue  of  a  mandate  of  the  court ;  for  unlawlully 
detaining,  or  fraudulently  and  willfully  preventing,  or  dis- 
abling from  attending  or  testifying,  a  witness  or  a  party  to  the 
action  or  special  proceeding,  while  going  to,  remaining  at,  or 
returning  from,  the  sitting  where  it  is  noticed  for  trial  or  hear- 
ing ;  and  for  any  other  unlawful  interference  with  the  proceed- 
ings therein, 
g  1174  Con-  5.  A  person  subpoenaed  as  a  witness,,  for  refusing  or  neglect- 
sol.  Act  ijig  tQ  obey  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to 
answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  ac- 
tion or  special  proceeding,  to  be  tried  at  that  term,  or  with 
any  other  person,  in  relation  to  the  merits  of  that  action  or 
special  proceeding ;  or  for  receiving  a  communication  from 
any  person,  in  relation  to  the  merits  of  such  an  action  or 
special  proceeding,  without  immediately  disclosing  the  same 
to  the  court. 

7.  An  inferior  magistrate,  dr  a  judge  or  other  officer  of  an 
inferior  court,  for  proceeding,  contrary  to  law,  in  a  cause  or 
matter/ which  has  been  removed  from  his  jurisdiction  to  the 
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court  inflicting  the  punishment :  or  for  disobedience  to  a  law- 
ful order  or  omer  mandate  of  tne  latter  court.  ' 

8.  In  any  other  case,  where  an  attachment  or  any  other  pro-  (^  3  t3  - '^ 
ceeding  to  puni^  for  a  contempt,  has  been  usually  adopted       \  \  o 
and  practiced  in  a  court'  of  record,  to  enforce  a  civil  remedy 
of  a  party  to  an  action  or  special  proceeding  in  that  court,  or 
to  protect  the  right  of  a  party. 

§  16.  lArrOd  1877.]  But  a  person  shall  not  be  arrested  or  ^^g 
imprisoned,  for  the  non-payment  of  costs,  awarded  otherwise  i  jjem.  349. 
than  by  a  final  judgment,  or  a  final  order,  made  in  a  special 
proceeding  instituted  by  state  writ,  except  where  an  attorney, 
counsellor,  or  other  officer  of  the  court,  is  ordered  to  pay  costs 
for  misconduct  as  such,  or  a  witness  is  ordered  to  pay  costs  on 
an  attachment  for  non-attendance. 

§  10.  Except  in  a  case  where  it  is  otherwise  specially  pre-  so  Abb.  N.G. 
scribed  by  law,  a  person  shall  not  be  arrested  or  imprisoned  83,  *iAU. 
for  disobedience  to  a  judgment  or  order,  requiring  the  pay- 
ment of  money,  due  upon  a  contract,  express  or  implied,  or  as 
damages  for  non-performance  of  a  contract. 

§  17.  [ArrCd  1877.]  The  general  term  justices  of  the  su-  2  }*26  Con- 
preme  court,  and  the  chief  judges  of  the  superior  city  courts,  SSsj  y^'»>i» 
must  meet  in  convention,  at  the  capitol,  in  the  city  of  Albany,  g^  jj  ^  ^  ^Jg* 
on  the  first  Wednesday  of  October,  1877,  and  every  second  ' 

year  thereafter.  The  convention  must  establish  rules  of  prac- 
tice, not  inconsistent  with  this  act,  which  shall  be  binding  upon 
all  courts  of  record,  except  the  court  for  the  trial  of  impeach- 
ments and  the  court  of  appeals.  A  majority  of  the  members 
of  the  convention  constitute  a  quorum.  The  rules  thus  estab- 
lished are  styled  in  this  act,  "the  general  rules  of  practice." 

§  18.  A  rule  thus  established,  or  a  general  rule  or  order  of 
the  court  of  appeals,  does  not  take  effect,  until  it  has  been    . 
published  in  the  newspaper  published  at  Albany,*  in  which 
tegal  notices  are  required  by  Jaw  to  be  published,  once  in  each 
week  for  three  successive  weeks. 

§  19.  The  supreme  court,  a  superior  city  court,  or  a  county 
court  may,  from  time  to  time,  by  order,  require  the  clerk  to 
cause  to  be  printed  for  the  use  of  the^  members  and  ofiicers 
thereof^  the  necessary  copies  of  the  calendar  of  causes,  pre- 
pared for  a  term  of  the  court,  or,  in  the  supreme  court,  for  the 
circuit  court.  But  this  section  does  not  apply  to  the  city  and 
county  of  New  York. 

§  20.  The  expense  of  printing  the  copies  of  the  calendar 
for  a  terffii  shall  oe-a  charge  upon  the  county  in  which  the 
term  is  held ;  and  must  be  audited,  allowed  and  paid,  by  the 
board  of  supervisors  thereof,  in  like  manner  as  other  contin- 
gent county  charges. 

t21.  A  superior  city  court  may,  from  time  to  time,  by  an  g  1 125  Con 
er  made  at  general  term,  direct  the  clerk  of  the  court,  and  to'-  Act. 
the  supreme  court,  at  geiieral  t^Tin,  may,  by  a  like  order,  di- 
rect a  county  clerk,  to  destroy  any  of  the  following  papers. 
now  filed,  or  hereafter  to  be  filed  in  his  office^  which  the  court 
deems  to  have  become  useless,  to  wit :  pleadmgs,  or  copies  of 
pleadings  furnished  for  the  use  of  the  court ;  jury  panels ;  re- 
turns of  Inferior  courts,  which  have  been  emDoaied  in  judg- 
ment-records or  judgment-rolls ;  inkeepers'  licenses,  ten  years 
old ;  and  returns  of  election  district  canvassers,  twenty  years 

*  See  L.  1884  c  133  repealiog  acts  providing  for  a  State  paper. 
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old,  which  have  been  copied,  pursuant  to  law,  into  books  pre- 
served in  his  office.  But  this  provision  does  not  authorise  the 
destruction  of  a  judgment-roll,  or  a  oaper  incorporated  or  ne- 
oessary  to  be  incorporated  into  a  judgment-roIL 

§  22.  Except  where  it  is  otherwise  speoiaUy  prescribed  by 
law.  a  writ  or  other  process  must  be  in  tne  name  of  the  people 
of  tne  State,  and  each  wri^  process,  record,  frfeadinff  or  other 
proceeding:  in  a  court,  or  oefore  an  officer  must  be  in  the 
English  language,  and,  unless  it  is  oral,  maoe  out  on  paper  or 
parabment^  m  a  fair  legible  character,  in  words  at  length,  and 
not  abbreviated.  But  the  proper  and  known  names  of  pro-  I 
cess,  and  technical  words,  may  be  expressed  in  appropriate 
language,  as  now  is,  and  heretofore  has  oeen  customary ;  such 
abbreviations  as  are  now  commonly  employed  in  the  English 
language  may  be  used ;  and  numbers  may  be  expressed  by 
Arabic  figures,  or  Roman  numerals,  in  the  customary  manner. 

§  23.  A  writ  or  other  process,  issued  out  of  a  court  of  re- 
cord, must  be  tested,  except  where  it  is  otherwise  specially 
Srescribed  by  law,  in  the  name  of  a  judge  of  the  court,  on  any 
ay :  must  be  returnable  within  the  time  prescribed  by  law; 
or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed  by 
the  court,  and  therein  specified  for  that  purpose ;  and,  when 
returnable,  must,  togetner  with  the  return  thereto,  be  filed 
with  the  clerk,  unless  otherwise  sp^ially  prescribed  by  law. 

§  24.  A  writ  or  other  process,  issued  out  of  a  dourt  of  re 
cord,  must,  before  the  delivery  thereof  to  an  officer  to  be 
executed,  be  subscribed  or  indorsed  with  the  name  of  the  of- 
ficer by  whom,  or  bv  whose  direction  it  was  g;ranted,  or  the 
attorney  for  the  party,  or  the  person  at  whose  instance  it  was 
issued.  A  writ  or  other  process  thus  subscribed  or  indorsed, 
IS  not  void  or  voidable,  by  reason  of  having  no  seal  or  a  wrong 
seal  thereon,  or  of  any  mistake  or  omission  in  the  teste  thereof, 
or  in  the  name  of  the  clerk,  unless  it  was  issued  by  special  or- 
der of  the  court. 

§  26.  lAnCd  1877.]  An  action  or  special  proceeding,  civil 
or  criminal,  in  a  court  of  record,  is  not  discontinued  by  a  va- 
cancy or  change  in  the  judges  of  the  court,  or  by  the  re-election 
or  re-appointment  of  a  judge ;  but  it  must  be  continued,  heard 
and  determined,  by  the  court,  as  constituted  at  the  time  of  the 
hearing  or  determination.  After  a  judge  is  out  of  office,  he 
may  settle  a  case  or  exceptions,  or  make  any  return  of  pro- 
ceedings, had  before  him  while  he  was  in  office,  and  may  be 
compelled  so  to  do,  by  the  court  in  which  the  action  or  special 
proceeding  is  pending. 

§  28.  iAm^d  1890L1  In  the  city  and  county  of  New  York, 
and  in  the  county  of  Kin^  a  special  proceeding  instituted  be- 
fore a  judge  of  a  court  or  record,  or  a  proceeding  commenced 
before  a  judge  of  the  court,  out  of  court,  in  an  action  or  spec- 
ISO  N.Y.  140.  ial  proceeding  pending  in  a  court  of  record  majr  be  continued 
from  time  to  time,  before  one  or  more  oiher  judges  of  the 
same  court,  with  like  effect,  as  if  it  had  been  in«)ituted  or 
commenced  before  the  judge  who  last  hears  the  same. 

§  27.  The  seal  of  the  court  of  appeals,  and  of  each  other 
court  of  record  in  the  State,  now  in  use,  shall  continue  to  be 
the  seal  of  the  court  in  which  it  is  in  use;  and  the  seal  kept 
by  the  county  clerk  of  each  county,  shall  continue  to  be  the 
seal  of  the  supreme  court,  of  the  circuit  court,  of  the  court  of 
oyer  and  tern^iner,  in  that  county,  and,  excepi  in  the  city  and 
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ooiinty  of  New  York,  of  the  county  court  and  court  of  sessions, 
m  that  county.  The  seal  of  the  surrogate  of  each  county 
shall  continue  to  be  the  seal  of  the  surrogate's  court  of  that 
county,  and  must  be  used  as  such  by  an  officer,  who  discharg- 
es the  duties  of  the  surro^te.  A  description  of  each  of  the 
seals^  specified  in  this  section,  must  be  deposited  and  recorded 
in  the  oflSce  of  the  Secretary  of  State,  unless  it  has  already 
been  done;  and  must  remain  of  record. 

§  28.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  the 
tlast  section,  shall  continue  to  be  the  seal  of  the  county,  and 
I  must  be  used  by  him  where  he  is  required  to  use  an  ofllciai 
seal. 

§  29.     [Repealed  by  Statutory  Gonstmction  Law.     L. 
1892,  €.  677.] 

I     §  30.  When  the  seal  of  a  court  is  so  injured,  that  it  can- 

I  not  be  conveniently  used,  the  court  must  cause  it  to  be  de- 

i  stroyed ;  and  when  the  seal  of  a  court  is  lost  or  destroyed,  the 

I  court  must  cause  a  new  seal  to  be  made,  similar  in  all  respects 

I  to  the  former  seal,  which  shall  become  the  seal  of  the  court. 

I  liie  expense  of  a  new  seal  for  a  county  clerk,  a  surrogate's 

court,  or  a  local  court  in  a  city,  must  be  paid  as  part  of  the 

contingent  expenses  of  the  couuty  or  of  the  court,  as  the  case 

:  requires.    The  expense  of  a  new  seal  for  any  other  court  must 

be  paid  from  the  State  treasury. 

ARTICLE  THIRD. 

'HlSGELL^inEOXTS  PROYISIGNS  ReLATINQ  TO  THS  SiTTINGHS   OF 

THE  COUBTS. 


I  40.  Judge  may  change  place  for 
holding  court  of  record. 

41.  Actual  session  may  be  ad- 

journed to  another  place. 

42.  Place  for  holding  courts  in 

the  city  of  New  York,  how 

changed. 
When  court-house  is  unfit 

to   hold    court,    another 

place  to  be  appointed. 
No  action  or  special   pro- 

ceeding  abated,  etc.,  by 

failure  or  adjournment  of 

court 
Trial  once  commenced  may 

be     continued     beyond 

term. 


43. 


44. 


45. 


{  3L  Booms,  ftiel,  etc.,  how  furn- 
ished. 

32.  No  liquors,  etc.,  io  be  sold 

in  court-house. 

33.  Penalty. 

•  34.  Adjournment  of  court  to  a 
future  day.  • 

3S.  A4Journment  io  next  day, 
judge  not  appearing;. 

38.  Judge  directing  adjourn- 
ment. 

87.  Oanses  tried  elsewhere 
than  at  court-house. 

38.  Gorernor  may  change 
t  place  for  holding  courts 

of  record. 

38>.  Such  appointment,  etc.,  io 
be  recorded  and  publish- 
ed. 

•  §31.     Except  where  other  provision  is  made  therefor  by   16  State 
law,  the  board  of  supervisors  of  each  county  must  provide        Rep-  537. 
each  court  of  record,  appointed  to  be  held  therein,  with  proper   ^*  Hun,  5»9. 
and  convenient  rooms  and  furniture^  together  with  attend- 
ants fuel,    lights  and  stationery,  suitable  and  sufficient  for 

the  transaction  oi  its  business.  If  the  supervisors  neglect  so 
to  do,  the  court  may  order  the  sheriff  to  make  the  requisite 
provision ;  and  the  expense  incurred  by  him  in  carrying  the 
*'  order  into  effect,  when  certified  by  the  court,  is  a  county 
charge. 

§  32.  iAmH    1877.]     Strong,    spirituous,    or    fermented 
liquor,  or  wine,  shall  not,  on  any  oretence  whatever,  be  sold 
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withiQ  a  building  established  as  a  oourt-house  for  holdmn 
courts  of  record,  while  such  a  court  is  sitting  therein. 

§  33.  A  person  violating  the  last  section  is  guilty  of  a  mis*, 
demeanor. 

111  N.Y.862.  §  34.  A  general,  special,  or  trial  term  of  a  court  of  reoordt 
115N.Y.185.  niay  be  adjourned,  from  day  to  day,  or  to  a  specified  future 
day,  by  an  entry  in  the  minutea  Jurors  may  oe  drawn  tory 
and  notified  to  attend  a  term  so  adjourned,  and  causes  ma^ 
be  noticed  for  a  trial  thereat,  as  if  it  was  held  by  origi^ial  ap-; 
pointment  Any  judge  of  the  court  may  so  adjourn  a  t«rai| 
thereof,  in  the  absence  of  a  sufficient  number  of  judges  to  holS 
the  term.  I 

§  36.  lAm^d  1877.]  If  a  judge,  authorized  to  hold  a  tend 
of  a  court,  does  not  come  to  the  place  where  the  term  is  stpe^ 

Sointed  to  be  held,  before  four  o'clock  in  the  afternoon  of  tool 
ay  so  appointed,  the  sheriff  or  clerk  must  then  open  thd 
term,  ana  lorthwith  adjourn  it  to  nine  o'clock  in  the  momiofl 
of  the  next  day.  If  such  a  judge  attends  by  four  o'clock  w 
the  afternoon  of  the  second  day,  he  must  open  the  term;! 
otherwise  the  sheriff  or  the  clerk  must  adjourn  it  without  day.j 

§  38.  lAnCd  1877.]  If,  before  four  o'clock  of  the  seocoi^ 
day,  the  sheriff  or  the  clerk  receives  from  a  judge,  au&orizedj 
to  nold  the  term,  a  written  direction  to  adjourn  the  term  to  M 
future  day  certain,  he  must  adjourn  it  accordingly,  instead  dl 
adjourning  it  as  prescribed  in  the  last  section.  The  direction 
must  be  entered  in  the  minutes  as  an  order. 

29  Hun,  12.  g  37.  The  parties  to  an  action  or  special  proceeding,  pend« 
inff  in  a  court  of  record,  may,  with  the  consent  of  the  judge 
who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in  writing, 
that  it  shall  be  tried  or  heard  and  determined,  elsewhere  than 
at  the  court-house.  The  stipulation  must  specify  the  place  of 
trial  or  hearing,  and  must  be  filed  in  the  office  of  the  clerk : 
and  the  trial  or  hearing,  must  be  brought  on  Ufpn  the  usual 
notice,  unless  otherwise  provided  in  the  stipulation. 

§  38.  If  the  Governor  deen^  it  requisite,  by  reason  oi 
war,  pestilence,  or  other  public  calamity,  or  the  dangei 
thereof,  that  the  next  ensuing  term,  or  the  next  ensuing  ad' 
joumea  sitting,  of  the  court  of  appeals,  or  that  the  next 
ensuipg  term  of  any  other  court  or  record,  appointed  to  bt 
held  elsewhere  than  in  the  city  of  New  York,  should  be  held 
at  a  place,  other  than  that  where  it  is  appointed  to  be  held,  he 
may,  by  proclamation,  appoint  a  different  place  within  iU 
district,  for  the  holding  thereof ;  and  at  anytime  thereaftel 
he  may  revoke  the  appointment,  and  appoint  another  place, 
or  leave  the  term  to  be  held  at  the  place  where  it  woulcf  have 
been  held,  but  for  his  appointments 

§  39.  Such  an  appointment  or  revocation  must  be  undei 
the  hand  of  the  Governor,  and  filed  in  the  office  of  the  Secre- 
tary of  State ;  it  must  be  published  in  such  newspapers  and 
for  such  time,  as  the  Governor  directs ;  and  the  expense  ct 
the  publication  must  be  paid  out  of  the  State  treasury. 

§  40.  If  a  malignant,  contagious,  or  epidemic  disease  exisd 
at  the  place,  where  a  term  or  a  court  or  record  is  appoint^ 
to  be  neld,  and  the  Governor  has  not  appointed,  under  the 
last  two  sections,  another  place  to  hold  the  same^  the  judge, 
or,  if  there  are  two  or  more,  the  chief  or  presiding  judge, 
designated  to  hcsid  ^^'^  term,  may,  by  order,  direct  the  term 
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to  be  held  at  another  place,  designated  by  him,  within  the 
district  for  which  it  is  to  be  held.  The  order  must  be  forth- 
with filed,  in  the  office  of  the  clerk  of  the  county  where  the 
term  was  to  be  held,  and  published  in  such  newspapers,  and 
for  such  a  time,  as  the  jud^e  directs  therein ;  and  tnereafter 
the  Grovemor  shall  not  appoint  another  place,  for  holding  that 
term. 

§  41.  lAm'd  1891J 

If,  during  the  actual  session  of  a  term  of  a  court  of 
record,  the  judge,  or  a  majority  of  the  judges,  holding  the 
same,  deem  it  inexpedient,  by  reason  of  war,  pestilence  or 
other  public  calamity,  or  the  danger  thereof,  or  for  want  of 
suitable  acconunodation,  that  the  tei^m  should  be  continued 
at  the  place  where  it  is  then  being  held,  the  court  may,  by 
order,  adjourn  the  term,  to  be  held  at  any  other  time  and 
place  witnin  its  district.  The  court  may  also,  in  its  discre- 
tion, where  the  parties  to  an  action  file  a  stipulation  that 
the  .same  he.  tried  at  a  place  within  the  county  where  said 
action  is  triable,  other  than  the  court-house,  adjourn  the  term 
to  such  ^ace-'for  the  trial  of  said  action.  Notice  of  such 
an  adjournment  must  be  given  as  the  court  directs  by  the  order. 

§  42.  The  mayor,  or,  in  case  of  his  absence,  or  other  dis- 
abuity.  the  recorder  of  the  dtv  of  New  York,  may,  by  pro-   ^  ii8,  1074, 
clamation,  direct  that  the  next  ensuing  term  of  any  court,    15C6,     Con- 
other  than  the  court  of  appeals,  appointed  to  be  held  in  that   eol.  Act. 
city,  shall  be  held  in  any  buildmg,  within  the  city  of  New 
York,  other  than  the  building  where  the  same  is  regularly  to 
be  held,  if,  in  his  opinion,  war,  pestilence,  or  other  public 
calamity,  or  the  danger  thereof,  or  the  destruction  or  injury    . 
of  the  building,  or  the  wanit  of  suitable  accommodation,  ren- 
ders it  necessary  that  some  other  place  should  be  selected. 
The  proclamation  must  be  published  in  two  or  more  daily 
newspapers,  published  in  the  city  of  New  York. 

§  43.  If  the  building  established  as  a  court  house  in  any 
other  county  is  destroyed,  or  is,  for  any  cause,  unsaXe,  incon- 
venient, or  unfit  for  holding  court  therein,  the  county  judge 
of  the  county  may,  by  an  order  filed  in  the  office  of  the  clerk 
of  the  county,  ajppomt  another  building  in  the  vicinity  for 
temporarily  holding  courts.  The  building  so  appointed  be- 
comes the  court  house  of  the  county,  for  the  time  being ;  and 
business  transacted  therein  has  the  same  effect,  as  if  it  was 
transacted  at  the  usual  place. 

§  44.  When  a  term  of  court  fails  or  is  adjourned,,  or  the    ,  139^^  cen- 
time or  place  of  holding  the  same  is  changed,  as  prescribed  in    goi.  ^ct. 
this  chapter,  an  action,  special  proceeding,  writ,  process,  re- 
cognizance, or  other  proceeding,  civil  or  criminal,  returnable,  j 
or  to  be  heard  or  tried,  at  that  tenn,  is  not  abated,  discon-  \ 
tinued,  or  rendered  void  thereby  ;  but  all  persons  are  bound 
to  appear,  and  all  proceedings  must  be  had,  at  the  time  and 
place  to  which  the  term  is  adioumed  or  changed,  or,  if  it  fails, 
at  the  next  term,  with  like  effect  as  if  the  term  Was  held,  as 
originally  appointed. 

§  46.  Where  the  trial  or  hearing  of  an  issue  of  fact,  g  1390  con- 
joined in  an  action  or  special  proceeding,  civil  or  criminal,  has  sol.  Act 
been  commenced  at  a  term  of  a  court  of  record^  it  may,  not- 
withstanding the  expiration  of  the  time  appointed  for  the 
term  to  continue,  be  continued  to  the  completion  thereof ; 
including,  if  the  cause  is  tried  by  a  jury,  all  proceedings  taken 
therein  until  the  actual  discharge  of  the  jury;  or,  if  it  is  tr,ed 
by  the  court  without  a  jury,  until  it  is  finally  submitted  for  a 
dWieion  upon  the  meritJ?t 
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TITLE  IL 

iVovMrni   o/  o^etierol  application,  T^Laiing  to  the  Judges, 
^  avM  certain  otner  offioevM  of  the  courts, 

'  AMtwuiV  QenenX  poweit,  daltet,  ItabilitiM,  and  dimbillUM  of 
Judges  And  officers  actinc  Judicially. 

S.  Attorneys  and  counsellors  at  law. 

t.  General  proTlsions  concerning  certain  ministerial  olBoen. 
connected  with  the  administration  of  Justioe;  and 
SDOcial  prorisions  concerning  officers  of  that  deeerip* 
tfon,  attached  to  two  or  more  courts. 

ARTICLE  FIRST. 
OunnAX.  PowsBS,  Dunss,  Liabujtibs,  aitd  DisABXLmss 

OF  JUDOSSy  AMD  OmCSBS  ACTING  JlXDICIAIXT. 

I  16.  Judge  not  to  sit  where  he  is  Judge  not  to  pr'acUee  in  a 

ja  party,  etc,  or  has  not  cause  which  liss  been  be- 

heard  argument  fore  him. 

47.  Judge  not  to  be  interested      {  51.  Judge  not  to  take  fees  for 

»  in  costs.  adTice  in  oertain  canes. 

4S.  INsability  of  Judge  in  eer>  8S.  Substitution  of  one  eAcer 

tain  appeals.  .  for   another   in    apeclai 

4^  Judge  or  Judge*s  partner  proceeding. 

not  to  piaeuce    in   his  68.  Proceedings    before     sub- 
court,  siituted  officer. 

60.  Judge's  partner  or  clerk  not  64.  Judge  to  file  oertiflcate  of 
to  practice  before  him;  age, etc. 

J  40.  lAm'd  188^1    A  judffe  shall  not  sit  as  such  in,  or 
^^     ^  e  anv  part  in  the  decision  or,  a  cause  or  matter  to  which  he 

•  DenT'iaT*  iB  &  P*^yr  ^^  ^^  which  he  has  been  attorney  or  counsel,  or  in 
114  N.T.  439.  which  he  is  interested,  or  if  he  is  related  by  consanguinity  or 
affinity  to  any  party  to  the  controversy  within  the  stxtk 
degree.  The  degree  shall  be  ascertained  by  ascending  f  rcxn 
the  judge  to  the  common  ancestor ;  and  descending  to  the 
party,  counting  a  degree  for  each  person  in  both  lines,  inclu- 
ding tne  judge  and  party,  and  exclucUng  the  common  ancestor. 
A  judge,  other  than  a  judge  of  the  court  of  appeals,  shall  not 
decide,  or  take  part  in  the  decision  of  a  question  which  was 
arguea  orally  in  the  court,  when  he  was  not  present  and  sit- 
ting therein  as  a  judge.  <k.\A^d.^  J-^^-^^^  \  ir  ^  •''  ct^x.  v  ^-j  ^a^^  i  v /- 

§  47.  A  judge  shall  not,  directly  or  indirectly,  be  inter- 
ested in  the  costs  of  an  action  or  special  proceeding,  brought 
before  him,  or  in  a  court  of  which  he  is,  or  is  entitled  to  act  as 
a  member,  except  an  action  or  a  special  proceeding  to  which  he 
is  a  party,  or  in  which  he  is  interested. 

§  48.  Where  an  aj^peai  has  beei\  taken  to  a  court  of  ses- 
■IcNDs,  in  which  a  town  in  the  county  is  interested,  a  justioe  of 
the  peace,  who  is  a  resident  of  that  town,  shall  not  sit  as  a 
justice  of  sessions,  upon  the  hearing  of  the  appeal  Except  as 
specified  in  this  section,  a  judge  of  a  court  of  record  is  not  dis- 
qualified, from  hearing  or  deciding  an  action  or  eqiecial  pro- 
ceeding, matter,  or  question,  by  reason  of  his  being  a  resident 
or  a  tax-payer  of  a  town,  village,  city,  or  county,  interested 
therein. 

§  40.  A  judge  shall  not  practice  or  act  as  an  attorney  or 
counsellor,  in  a  court  of  which  he  is,  or  is  entitled  to  act  as  a 
member,  or  in  a  cause  originating  in  that  court.  A  law  partner 
otf  or  person  connected  in  law  Imsiness  with  %  judge,  snail  not 
practice  or  act  as  an  attorney  or  counsellor,  in  a  court^  of 
which  the  judge  is,  or  is  entitled  to  act  as  a  member,  or  m  a 
^tmse  originating^  in  that  court;  except  where  the  latter  j[Q(^ 
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member  of  a  ooart,  ex-officio,  and  does  not  ofl^^iate  or  take 
part,  as  a  member  of  that  court,  in  any  of  the  proceedings 
therein.  An  ex-oflBdo  judge  shall  not,  directly  or  indirectly, 
be  interested  in  the  costs,  or  the  com{>ens&tJoa  of  an  attorney 
or  counsellor,  in  the  court  of  which  he  is  ex-of9cio  a  judga 

§  60.  lAni'd  1877.]    The  law  partner  or  clerk  of  a  judge 


judge  Hiall  not  act  as  attorney  or  counsellor  in  any 
action  or  special  proceeding,  which  has  iteen  before  him  in  his 
official  character. 

§  5 1*  A  judge  or  other  judioial  officer,  shall  not  demand 
or  receive  a  fee  or  other  compensation  for  giving  his  advice 
in  a  matter  or  thing  pending  before  him,  or  which  he  has  rea- 
son to  believe  will  be  brought  before  him  for  decision;  or  for 
preparing  a  paper  or  other  proceeding,  relating  to  such  a  mat- 
ter or  thing  ;  except  a  justice  of  the  peace,  in  a  case  where  a 
fee  is  expressly  allowed  to  him  by  law. 

§  62.  In  case  of  the  dei^h,  sickness,  resignation,  removal  34  Hun,  1^ 
from  office,  absence  from  *iie  county,  or  other  disability  of  an   14  Civ.  Pro 
officer,  before  whom  a  special  proceeding  has  been  instituted,    47. 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or 
any  other  officer  residing  in  the  same  county,  before  whom  it 
might  have  been  originally  instituted ;  or,  if  there  is  no  such 
officer  in  the  same  county,  before  an  officer  in  an  adjoining 
county,  who  would  originally  have  had  jurisdiction  of  the  sub- 
ject-matter, if  it  had  occurred  or  existed  in  the  latter  county. 

§  63.  At  the  time  and  place  specified  m  a  notice  or  order, 
for  a  party  to  appear,  or  for  any  other  proceeding  to  be 
taken,  or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,  the  officer  substituted  as 
prescribea  in  the  last  section,  or  in  any  other  provision  of 
law,  to  continue  a  special  proceeding  instituted  before  another, 
•may  act^  with  respect  to  the  special  proceeding,  as  if  it  had 
been  ori^nallv  instituted  before  him.  But  a  proceeding  shall 
not  be  t^en  before  a  substituted  officeer,  at  a  time  or  place, 
other  than  that  specified  in  the  original  notice  or  order,  until 
notice  of  the  substitution,  and  of  the  time  and  place  appointed 
for  the  proceeding  to  be  taken,  has  been  epven,  either  by  per- 
sonal service  or  by  publication,  in  sucn  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party 
who  may  be  eflfected  [affected]  thereby,  and  who  has  not 
appeared  before  either  officer.  Where,  after  a  hearing 
has  been  commenced,  it  is  adjourned  to  the  next  judicial  day, 
each  day  to  which  it  is  so  adjourned,  is  regarded,  for  the  pur- 
poses of  this  section,  as  the  day  specified  in  the  original  notice 
or  order,  or  in  the  notice  to  appear  before  the  substituted 
officer,  as  the  case  requires. 

§  64.  A  judge  of  a  court  of  record  must,  within  ten  days  ^j,  j^^  y.  405. 
after  he  enters  on  the  duties  of  his  office,  make  and  si^n  a  cer- 
tificate, statmg  his  age,  and  the  time  when  his  official  teim 
will  eiq)ire,  either  by  completion  of  a  full  term,  or  by  reason 
of  the  disabihty  of  age,  prescribed  in  the  constitution.  The 
certificate  must  be  filed  in  the  office  of  the  Secretary  of  State. 
who  must  keep  a  record  of  the  time  of  the  commencement 
and  termination  of  the  official  term,  of  each  jud^e  of  a  court 

pf  rwordi 
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ARTICLE  SECOND. 

Attorneys  amd  CouNSsUiOBS  at  Iulw. 


§§&5-57 


Must  be  on  notice. 

Removal  or  suspension,  how 
to  operate. 

Puaishment  for  deceit,  etc. 

Id.;  for  wilful  delay  of  ac- 
tion. 

Attorney  not  to  lend  his 
name. 

Id.;  not  to  buy  claim. 

Id.;  not  to  buy  suits  gener- 
ally. 

Penalty. 

Limitation  of  preceding 
sections . 

Same  rule  when  party  pros- 
ecutes in  person. 

Partner  of  district  attorney, 
eto.^  not  to  defend  prose- 
cutions. 

79.  Attorney  not  to  defend  when 

he  has  been  public  prose- 
cutor. 

80.  Penalty. 

8L  Limitation  of  proTisions. 


68. 
69. 

70. 
71. 

72. 

73. 
74. 

75. 
76. 

77. 

78. 


I  6S.  Party  may  appear  in  person      S 
or  by  attorney. 

66.  Examination  and  admission 

of  attorneys. 

67.  Rules,  how  changed. 

68.  Exemptions  to  graduates  of 

certain  law  schools. 
59  Attorney*s  oath  of  office,  and 
certificate  of  admission. 

60.  Attorneys   residing  in  ad- 

Joining  States. 

61.  Clerks,  etc.,  not  to  practice, 

62.  Id.;  as  to  sheriff,  etc. 

63.  None  but  attorneys  to  prac- 

tice  in   New  York  and 
Kings  counties. 

64.  Penalty  for  violation,  or  suf- 

fering violation    of  last 
section. 

65.  Death  or  disability  of  attor- 

ney; proceedings  there- 
npon. 

66.  Attorney  or  counsers  com- 

pensation. 

67.  Removal  or  suspension  for 

malpractice,  etc. 

S  66.  A  party  to  a  civil  action,  who  is  of  full  age,  may 
prosecute  or  defend  the  same  in  person  or  by  attorney,  at  his 
election,  unless  he  has  been  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs.  Each  provision  of  this  act, 
relating  to  the  conduct  of  an  action,  wherein  the  attorney  for 
the  party  is  mentioned,  includes  a  party  prosecuting  or  de- 
fendino^in  person,  unless  otherwise  specially  prescribed  therein, 
or  unl^  that  construction  is  manifestly  repugnant  to  the 
context.  If  a  party  has  an  attorney  in  the  action,  he  cannot 
appear  to  act  in  person,  where  an  attorney  may  appear  or 
act,  either  by  special  provision  of  law,  or  by  the  course  and 
practice  of  the  court. 

§  56. *  \Am*d  1886,  1894.]  A  citizen  of  the  state,  of  full 
&K^»  applying  to  be  admitted  to  practice  as  an  attorney  or 
counsellor  in  the  courts  of  record  of  the  state,  must  be  ex- 
amined and  licensed  to  practice  as  herein  prescribed .  A  state 
board  of  law  examiners  is  hereby  created,  to  consist  of  three 
members  of  the  bar,  of  at  least  ten  year's  standing,  who  shall 
be  appointed  from  time  to  time  by  the  court  of  appeals, 
and  shall  hold  office  as  a  member  of  such  board  for  a 
term  of  three  years,  except  under  the  first  appointment 
which  shall  be  for  terms  of  one.  two  and- three  years,  respect- 
ively, until 'the  appointment  of  his  successor.  Such  court 
shall'prescribe  rules  providing  for  a  uniform  system  of  ex- 
amination which  shall  govern  such  board  of  law  examiners 
in  the  performance  of  its  duties  and  shall  fix  the  compensa- 
tion of  its  members.  There  shall  be  examination*  of  all  per- 
nio take  eflfect  January  first,  eighteen  hundred  and  ninety-five,  but 
the  examiners  may  be  appointed,  and  rules  toy  e^ttmin^tion  Adopted 
iQ^mediatel;^. 
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sons  applying  f()r  admis-ion  to  pnctioe  as  &tiollieys  niid 
oonnseJuurs-at  law  at  least  twice  iu  e.icli  }  ear  in  each  j«  d'u  ial 
departiii-nt  and  at  snch  other  tiiueB  aun  placee  &**  the  court 
of  iippealrt  may  Hirt-ct.  Eyery  person  tippiying  for  siKh  ex- 
amiuaiion  sUhU  [  ay  bnch  fee,  not  to  exceid  fifteen  dollAif, 
as  tii<.y  i>e  fixed  by  the  cuort  of  appeals  tis  n«'ce8^ar}-  (o*  c^Aer 
the  cost  of  such  exauiiuaiions.  On  payuient  of  one  exnmi- 
uation  leo  the  applicant  shall  be  entitled  to  th*-  piiyilt  ^e  of 
nob  exceding  three  examinations.  Snch  bcaid  i> hall  ceiiify 
to  the  g^'neral  term  of  the  department  in  which  each  onr  i- 
data  hsL-*  re^iided  for  the  past  six  mouths  every  i  en  on  %1  o 
shall  pass  the  examioation,  proyided  such  )  eiscu  bball  1  a^e 
in  other  respects  complied  with  the  rah  s  legnlntii  g  f.dn  is- 
si»fi  to  practicj  ns  attorneys  and  connsellors,  ^Li(  h  fhci  si  oil 
be  det  rmined  by  said  board  before  examinaiicn  Upon 
snch  ueriidcate  if  the  general  tenu  shall  find  that  such  ptr- 
s  jn  i^  of  ^o^d  moral  character,  it  shall  enter  an  on  er  lic«  n- 
sing  ani  admitting  him  to  practice  as  an  attorney  and  cm  n- 
sellor  in  all  the  conrts  of  the  state.  Bace  or  sex  t-hall 
constitnte  no  canse  for  refusing  uny  person  (xaminati(n  or 
admission  to  practice.  Any  fraadalent  net  or  represi  utation 
by  an  applicant  in  connection  with  his  appliratirn  or  admis- 
sion sball  be  sufficient  canse  for  thereyuc.  tion  of  his  licenfo 
by  the  (general  term  granting  the  same.  Such  board  shall 
render  during  the  month  of  Janaary,  an  annual  account  of 
all  their  receipts  and  disbarsemeots,  to  the  court  of  appeals. 
The  court  of  appeals  may  make  snob  pro'visioos  as  it  shall 
de^'m  r  roper  f «  r  admission  of  persons  who  have  been  ad- 
mitted to  practice  in  other  states  or  countries. 


§57.  The  rules  established  by  the  court  of  appeals,  touch  - 
ing  the  admission  of  attorneys  and  counsellors  to  practice  in 
the  ooatts  of  record  of  the  State,  shall  not  be  changed  or 
amended,  except  by  a  majority  of  the  judges  of  that  court. 
A  copy  of  each  amendment  of  those  rules  must,  within  five 
days  after  it  is  adopted,  be  filed  in  the  office  of  the  Secretary 
of  State  ;  who  must  transmit  a  printed  copy  thereof  to  the 
clerk  of  each  county,  and  to  the  presiding  justice  of  the 
supreme  court,  in  each  judidal  department,  and  also  cause 
the  same  to  be  published,  in  the  next  ensuing  volume  of  the 
session  laws. 


§  58.  [ArrCd  1S77,  1893.]  Nothing  contained  in  the  last 
two  sections  prevents  the  court  of  appeals  from  dispensing, 
in  the  rules  eHtablinhed  by  it,  with  the  whole  or  any  part 
of  the  stated  period  of  d  trkship,  required  from  an  applicant, 
or  .ith  an  exiiuiiaatiou,  where  the  applicant  is  a  graduate 
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of  the  Albany  Law  School,  the  law  departmant  of  Union 
University,  or  of  the  law  department  of  the  Uniyersity  of 
the  City  of  New  York,  or  of  the  law  school  of  Columbia  Col- 
lege, or  of  the  law  department  of  Hamilton  College,  or  of 
the  law  school  of  the  UniyersitT  of  Buffalo,  nnd  the  New 
York  Law  School,  and  prodnoes  his  diploma  upon  his  appli- 
cation for  admission. 


§  59.  Each  person,  admitted  as  prescribed  in  the  last 
tliree  sections,  mnst,  npon'his  admission,  take  the  Consti- 
tational  oath  (>f  office  in  open  court,  and  subscribe  the  same 
in  a  roll  or  book,  to  be  kept  in  the  supreme  court  for  that 
purpose.  The  clerk,  upon  the  payment  of  the  fees  allowed 
by  law,  must  deliver  to  the  person  admitted  a  certificate 
under  his  hand  nnd  official  seal,  stating  that  such  person 
hns  been  so  admitted,  and  that  he  has  taken  and  subscribed 
the  Constitutional  oath  of  office,  as  prescribed  in  this  sec- 
tion. 


§  60.  A  person,  regularly  admitted  to  practice  as  attor- 
ney and  counsellor,  in  the  courts  of  record  of  the  State, 
whose  office  for  the  transaction  of  law  basinessis  within 
the  State,  may  practice  as  such  attorney  or  counsellor, 
although  he  resides  in  an  adjoining  State.    But  service  of  a 

Saper,  which  might  be  made  upon  him  at  his  residence,  if 
e  was  a  resident  of  the  State,  may  be  made  upon  him,  by 
depositing  the  paper  in  a  post-office  in  the  city  or  town 
where  tiis  office  is  located,  properly  inclosed  in  a  post-paid 
wrapper,  directed  to  him  at  his  office.  A  service  thus  made 
io  equivalent  to  personal  service  upon  him. 


§  61*  The  clerk,  deputy-clerk,  or  special  deputy -clerk  of 
a  court  shall  not,  daring  his  continuance  in  office,  practice 
as  attorney  or  counsellor  in  that  court* 


§  62.  A  sheriff,  under-sherifE.  deputy-sheriff,  sheriff's  clerk, 
constable,  coroner,  crier,  or  attendant  of  a  couri,  shall  not, 
during  his  continuance  in  office,  practice  as  an  attorney  or 
counsellor  in  any  court.      '   •    .'  •  *  - 


6  1077  Con-       §  ^^'  [^^'^  1879.]    A  person  shall  not  ask  or  receive,  di- 
BoLAc't.         rectly  or  indirectly,  compensition  for  appearing  as  attorney 
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in  a  ooort  in  the  city  aii<l  oouDt  j  of  N«w  York,  or  in  lh» 
county  of  Kingff,  or  make  it  a  bnsineHS  to  praetice  as  an  at- 
tomay  in  a  oourt  in  either  of  t^ione  conntiea.  nnkat  he  has 
bean  regnlariy  admitted  to  praotioe,  as  an  attorney  or  oonn- 
aallor  in  the  oonrts  of  record  of  the  State. 


1}  M.  A  person  who  ri  ilates  the  last  section  isgnilty  of  a 
misdemeanor,  and  shall  be  pnnished  by  imprisonment  in  the  U^j^^^' 
connty  j  lii,  not  exceeding  one  aionth,  or  by  a  floe  of  not  less 
than  one  hundred  dollan,  or  more  than  two  hundred  and 
fifty  dollars,  or  by  both  snch  floe  and  iinprisonmant.  A 
jnttge  or  jnstice  of  the  peace,  within  the  city  aiid  connty  of 
New  YorK,  or  the  connty  of  Kings,  who  knowingly  permita 
to  practice  in  his  court*  a  person  who  has  not  been  regnlariy 
admitted  to  practice  in  the  courts  of  record  of  the  State,  is 
guilty  of  a  mis«lemeanor,  and  shall  be  pnnished  as  prescribed 
iu  this  section .  But  this  and  the  last  section  do  not  apply 
to  a  case  where  a  person  ai»pears  in  a  oanae  to  which  he  is  a 
par  y. 


§  65.  If  an  attorney  dies,  is  lemoTed  or  snspandad,  or  17  qi^^  ^,0. 
otuerwise  becomes  disabled  to  act,  at  any  time  before  jndg-  86. 
ment  in  an  action,  no  further  proceeding  shall  be  taken  m 
the  action,  against  tbe  party  for  whom  he  appearcfi,  until 
thirty  days  after  notice  to  appoint  another  attorney,  has 
been  given  to  that  party,  either  personally,  or  in  sooh  othar 
manner  as  the  court  directs. 


§  66.     [Am*d  1879.]    The  compensation  of  an  attoni«y  or  ^  g^^  39^ 
counsellor  for  his  seryiees,  is  governed  by  agreement,  ex-  u.  e„o.' 
press  or  implied,  which  is  not  restrained  by  law.    From  the  w  How.  Pr. 
commencement  of  an  action  or  the  service  of  an  answer  con-  ^*      p^ 
taining  a  counterclaim,  the  attorney  who  appears  for  a  party  141. 
hiis  a  lien  npon  hU  client's  canse  of  action  or  counterduum,  id.'sss. 
which  attaches  to  a  verdict,  report^  decision  or  Judgment  in  n  Abb.  W. 
his  client'ti  favor  and  the  proceeds  thereof  in  whosoever  2^^\.  «at 
hands  they  may  come;  and  cannot  beaffecteil  l»y  any  settle.  66  How.  Pr! 
ment  betwoen  the  parties  befora  or  after  jadsm^t.  4M.   ^' 

67  How.  Pr.  267  ;  3  How.  Pr.  N.  8.  378 ;  54  Super.  Ct. 
(J.  &  S.)  477  ;  13  Oiv.  Pro.  32 ;  112  N.  Y.  167  ;  12  N. Y.  Stete 
Bep.  117  ;  25  Id  ;  559 ;  2  Dem,  466  ;  131  M.  Y.  200. 
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86N.T.  663.  §67.  {Am*d  1890,  1891.}  An  attorney  aad  connaellor, 
26  N.  Y.  .  who  is  frailty  of  any  deceit,  mnlpraciioe,  crime  or  mifede- 
uiate  Rep.  meanor,  or,  who  is  gailty  of  any  fraud  or  deceit  in  proc4:ed 
*  ings  by  which  he  was  admitted  to  practice  as  an  attorn«-y 
and  counsellor  of  the  courts  of  record  of  this  Htate,  may  be 
suspeoded  from  practice,  or  removed  from  office,  by  the  su- 
prdme  court,  at  a  general  term  thereof.  Any  person  bein^ 
au  attoraev  and  counseUor-at-law^*  who  shall  be  conYictect  of 
a  felony,  shall,  upou  such  conyiction  cease  to  be  an  attorney 
aud  counsellor-at-law,  or  to  be  competent  to  practice  law  a,s 
such.  Whenever  any  attorney  and  cotinsellor-at  law  shall  be 
convictect  of  a  felony  there  may  be  presented  to  the  general 
term  of  the.supireme  court  a  certified  or  exemplified  copy  ot 
the  jiidgmeut.of  Buoh  conviction,  and  thereupon  the  nitnie 
of  the  person  sq  convicted  shall,  by  order  of  the  court  bo 
Striqkeu  fi;oni  the  roil  of  attorn  eyf}.  Upon  a  reversal  of  such 
convictiouy  or  pardon  by  the  president  of  the  United  States 
or  governor  of  tbis  State,  the  general  term  shall  have  power 
to  vacate  or  modify  such  order  of  debarment. 


§  68.  [Am^d  1890.]  Before  an  attorney  or  comiBellor  ia 
112N.Y.167.  suspended  or  removed  as  prescribed  in  the  last  section  a 
copy  of  thtr  charges  against  him  must  be  delivered  to  bim, 
and  he  mruat.  be  allowed  an  oppoitunity  of  being  heard  in 
his  defence.  The  presiding  justice  of  the  general  term  mak- 
ing the  order  of  reference  in  such  charges  may  make  ;in  oi  der 
directing  the  expenses  of  such  proceedings  to  be  paid  ont  ef 
any  mon§ys  applicable  thereto. 


§  69.    The  suspension  or  removal  of  an  attorney  or  coun- 
sellor, by  the  supreme  court,  operates  as  a  suspension  or  re 
*mQval  in  eve^y  odurt  of  the  State. 


?  70.  An  .attorney  or  counsellor,  who  is  guilty  of  any  de- 
ceit, or  Collusion,  or  consents  to  any  deceit  or  collusicfli;  with 
Intent  to  "deceive  ,.the  court  or  a  party  forfeits  to  the  party 
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injured  by  his  deceit  or  collusion,  treble  damages.  He  is  also 
guilty  of  a  niisdemeanor. 

§  71.  An  attorney  or  counsellor,  who  wilfully  delays  his    05  Hun  490 
client's  cause,  with  a  view  to  his  own  gain,  or  wilfully  receives  ' 

money,  or  an  allowance  for  or  on  account  of  money,  which 
he  has  not  laid  out  or  become  answerable  for,  forfeits  to  the 
party  injured,  treble  damages. 

§  T2.  If  an  attorney  knowingly  permits  a  person,  not  be-  52  N.  Y.  471. 
ing  his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  out 
a  mandate,  or  to  prosecute  or  defend  an  action  in  his  name, 
he,  and  the  person  who  so  uses  his  name,  each  forfeits  to  the 
party,  against  whom  the  mandate  has  been  sued  out,  or  the 
action  prosecuted  or  defended,  the  sum  of  fifty  dollars,  to  be 
recovered  in  an  action. 

§  73.   An  attomejr  or  counsellor  shall  not,  directly  or  in-    io2N.Y*.395'. 
directly,  bu^,   or  be  in  any  manner  interested  in  buying,  a    I5(5iv.  Pro. 
bond,  promissory  note,  bill  of  exchange,  b«ok-debt,  or  other   8. 
thing  in  action,  with  the  intent  and  for  the  purpose  of  bringing  JI^v/^y 
an  action  thereon.  State  Rep. 

§  74.   lAni'd  1879.]    An  attorney  or  counsellor  shall  not,  214. 

by  himself,  or  by  or  in  the  name  of  another  person,  either  be- 
fore or  after  action  brought,  promise  or  give,  or  procure  to  be 
promised  or  given,  a  valuable  consideration  to  any  person,  as 
an  inducement  to  placing,  or  in  consideration  of  having  placed, 
in  his  hands,  or  in  the  hands  of  another  person,  a  demand  of 
any  kind,  for  the  purpose  of  bringing  an  action  thereon.  But 
this  section  does  not  apply  to  an  a^eement  between  attomevs 
and  counsellors,  or  either,  to  divide  between  themselves  the 
compensation  to  be  received. 

§  76.   An  attorney  or  counsellor,  who  violates  either  of    ,^«  «.  «« 
the  last  two  sections,  is  guilty  of  a  misdemeanor;  and,  on  con-    102N.Y.3»a 
viction  thereof,  shall  be  -punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court, 

§  76-  The  last  three  sections  do  not  prohibit  the  receipt, 
by  an  attorney  or  counsellor,  of  a  bond,  promissory  note,  bill 
of  exchange,  book-debt,  Or  other  thing  in  action,  in  payment 
for  property  sold,  or  for  services,  actually  rendered,  or  for  a 
debt  antecedently  contracted ;  or  from  buying  or  receiving  a 
bill  of  exchange,  draft,  or  other  thing  in  action,  for  the  pur- 
pose of  remittance,  ana  without  intent  to  violate  either  of  those 
sections. 

§  77.  The  last  four  sections  apply  to  a  person  prosecuting 
an  action  in  person,  who  does  an  act,  which  an  attorney  or 
counsellor  is  uierein  forbidden  to  do. 

§  78.  An  attorney  or  counsellor  shall  not,  directly  or  in- 
directly, advise  concerning,  aid,  or  take  any  part  in,  the  defence 
of  an  action  or  special  proceeding,  civil  or  criminal,  brought, 
earned  on,  aided,  advocated,  or  prosecuted  as  Attorney- 
General,  district-attorney,  or  other  public  prosecutor,  by 
a  person  with  whom  he  is  interested  or  connected,  either  di- 
rectly or  indirectly,  as  a  law  partner ;  or  take  or  receive,  di- 
rectly or  indirectly,  from  a  defendant  therein,  or  other  person, 
a  fee,  g^tuity,  or  reward,  for  or  upon  any  cause,  considera- 
tion, pretence,  understanding,  or  agreement  whatever,  either 
express  or  impUed,  having  relation  thertjto,  or  to  the  prosecu- 
tion or  defonce  thereof, 


16  &ITJ3l^00^At>HStt£L  H  70-te 

§  79.  An  attorney  or  counsellor,  who  has  brouglit^  car- 
ried on,  aided,  advocated,  or  prosecuted,  or  has  bem  in  any- 
wise connected  with,  an  action  or  special  proceeding,  civil  or 
criminal,  as  Attorney-General,  district-attorney,  or  other  jpa^ 
lie  prosecutor,  shall  not,  at  any  time  thereafter,  directly  or 
indirectly,  advise  concerning,  aid,  or  take  any  part  in,  the  de* 
fence  thereof;  or  take  or  receive,  either  directly  or  indirectly, 
from  a  defendant  therein,  or  other  person,  a  fee,  gratoity.  or 
reward,  for  or  upon  any  cause,  consideration,  pretence,  unaer- 
standing,  or  agreement^  either  express  or  implied,  having*  re- 
lation thereto,  or  to  the  prosecution  or  defence  thereof. 

§  80.  An  attorney  or  counsellor,  who  violates  ^.tber  of 
the  last  two  sections,  is  guiltjr  of  a  misdemeanor;  and,  on 
conviction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court 

§  81 .  This  article  does  not  prohibit  an  attorney  or  counsel- 
lor from  defending  himself  m  person,  if  prosecuted  either 
civilly  or  criminally. 

ARTICLE  THIRD. 

General  Provisions  ooncernino  certain  Ministsbiai. 
Officers,  connected  with  the  Admistration^  of 
Justice  ;  and  special  Provisions  concerning  Offiokba 
OF  THAT  Description,  attached  to  Two  or  more  Coubtel 

J^fi2,  Qualifications    of    sienog-       2  90,  Certain  assistantH  not  to  be 
■"""  rfipher.  appointed    referees,   re- 

83.  General    daty    of  stenog-  ceiversorcommissioneni 

rapher:  notes,  when   to  91.  Criers;  county  jddgee  ex- 

be  filed.  cept  in  Kings  to  appoint. 

84.  Notes,      how     preserved;  92.  When    sheriff,    oonntable, 

when  written  out.  etc.,  to  act  as  crier. 

85.  Stenographers    to    furnish  93.  Attendants  upon  courts  lo 

gratuitously    copies    of  New  York  city, 

proceedings  to  judge.  94.  Interpreter  for   conrts   of 

86.  To  furnibh  like  copies  to  record  in  Kings  coanty. 

parties,  district-attorney  95.  Attendants    ana    messen- 

and     Attorney-General;  Kers,  how  appointed    in 

compensation.  Kings  connty. 

87.  These  sections  applicable  96.  Duties  of  persons  appointed 

to    assistant-stenograph-  under  last  section. 

ers.  97.  Sheriff,  when  directed,  to 

88.  Supervisors  to  proride  for  require  constables,  etc., 

compensation,    etc.,    of  to  attend  courts, 

'stenographers.  98.  Id.,  when  not  directed. 

89.  County   clerk   to    appoint  99.  Penalty  for  neglect  of  of- 

special  deputy  to  attend  ficer  to  attend  conrt. 

courts. 

§  82.  Each  stenographer,  specified  in  this  suet,  is  an  ofiScer 
of  the  court  or  courts,  for  or  by  which  he  is  api)ointed  ;  and, 
before  entering  upon  the  discharge  of  his  duties,  must  sub- 
scribe the  Constitutional  oath  of  office,  and  file  the  same  in 
the  office  of  the  clerk  of  the  court,  or,  in  the  supreme  court, 
in  the  office  of  the  clerk  of  the  county  where  the  term  sits,  or 
the  judge  resides,  by  which  or  by  whom  he  is  appointed.  A 
person  shall  not  be  appointed  to  the  office  of  stenographer, 
unless  he  is  skilled  in  the  stenographic  art. 

§  83.  [Am'd  1893L] 
S7  Hun,  144.   Each  stenographer  specifiM  in  this  act  mnsf,  under  the 
direction  of  the  judge  presiilingnt  or  holdi  •((  the  term  or 
sitting  which  he  attends,  take  lull  stenogmphic  notes  of  th« 


^ 
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testimony  and  of  aU  other  proceedings  in  each  oaose  tried 
or  heard  thereat,  except  when  the  jndge  dispenses  with  his 
services  in  a  particular  caase  or  with  respect  to  a  portion  of 
the  proceedings  therein.    The  court,  or  a  judge  thereof, 
may,  in  its  or  his  discretion,  upon  or  without  an  application 
for  that  purpose,  make  an  order  directing  the  stenographer 
to  Me  with  the  clerk,  forthwith  or  within  a  specified  time, 
the  original  stenographic  notes  taken  upon  a  trial  or  hear- 
ing, whereupon  the  stenographer  must  file  the  same  accord- 
ingly.   Such  stenqofrapher  shall  fullv  note  each  ruliag  or 
decision  of  the  presiding  judge,  and  when  the  trial  is  by  jury 
each  and  every  remark  or  comment  of  such  judge  during 
the  irial,  when  requested  so  to  do  by  either  party,  together 
with  each  and  eTery  exception  taken  to  any  Bvt6h  ruling, 
decision,  remark  or  comment  by  or  on  behalf  of  any  party 
to  the  action.     After  any  such  ruling,  decision,  remark  or 
comment  has  been  made  the  same  snail  not  be  altered  or 
amended  by  the  stenographer  without  the  consent  of  the 
party  excepting  thereto,  whether  the  same  is  made  during 
the  charge  of  the  court  to  the  jury  or  at  any  other  time  dur- 
ing the  triaL     The  stenographer  shall,  upon  the  payment  of 
bis  fees  allowed  by  law  therefor,  furnish  a  certified  transcript 
of  the  whole  or  any  part  of  his  minutes,  in  any  case  repo: 
by  him,  to  any  party  to  the  action  requiring  the  same. 


§  84«  The  original  stenographic  notes,  taken  by  a  stenog-  27  nnn  144* 
tapher,  are  part  of  the  proceedings  in  the  cause;  and,  unless  ao  id.  466. 
tbey  are  filed,  pursuant  to  an  order,  made  as  prescribed  in 
the  last  section,  they  must  be  carefully  presenred  by  the 
Bieuographer,  for  two  years  after  the  trial  or  hearing;  at  the 
expiration  of  which  time  he  may  destroy  the  same.  If  the 
stenographer  dies,  or  his  office  becomes  otherwise  vacant, 
before  the  expiration  of  that  time,  they  must  be  delivered  to 
his  SQecessor  in  ofiice,  to  be  held  by  him  with  like  effect,  as  if 
they  had  been  taken  by  him.  They  must  be  written  oat  at 
length  Dy  the  stenographer,  if  a  judge  of  the  court  so  directs, 
or  if  the  stenographer  is  required  so  to  do,  by  a  person  en- 
titled by  law  to  a  copy  of  the  same,  so  written  out.  Unless 
Bnch  a  direction  is  given,  or  such  a  requif^ition  is  made,  the 
stenographer  is  not  bound  so  to  write  them  out. 


§  85.  Each  stenographer,  specified  in  this  act,  must,  upon 
fet^nest,  furoish,  with  all  reasonable  diligence  and  without 
charge,  to  the  judge  holding  a  term  or  sitting,  which  he  has 
attended,  a  copy  wntten  out  at  length  from  his  stenographic 
notes,  of  the  testimony  and  proceedings,  or  a  part  thereof, 
^pou  a  trial  or  hearing,  at  that  term  or  sitting.  But  this 
section  does  not  affect  a  provision  of  law,  authorizing  the 


judge  to  direct  a  party  or  ibe  partiea  to  an  Action  or  special 
proceeding,  or  the  connty  treasurer,  to  pay  the  stenograph* 
er's  fees  for  such  a  copy. 


§  86.  Each  stenographer,  specified  in  this  act.  must  like- 
wide,  upon  request,  furnish,  with  all  reasonable  diligence,  to 
the  defendant  In  a  criminal  cause,  or  a  party,  or  his  attorney  ; 
in  a  civil  canse,  in  which  he  has  attended  the  trial  or  hearing,  | 
a  copy,  written  outat  length  from  the  stenographic  nott-s,  of  j 
the  testimony  and  proceedings,  or  a  part  thereof,  upon  the  j 
trial  or  hearing,  upon  pa^  ment,  by  the  pe  son  requiring  the  , 
same,  of  the  fees  allowed  by  law.    If  the  district-attorney  or  i 
the  Attorney-General  requires  such  a  copy,  in  a  criminal  ! 
canse,  the  steoographer  is  eutitled  tohi^  fees  therefor;  but  he 
must  f  ni-nifeh  it,  upon  receiving  a  certificate  of  the  sum  to 
which  ha  is  so  entitled;  which  sball  be  a  county  charge,  and 
must  be  paid  by  the  county  treasurer,  upon  a  certificate,  like 
o.her  county  charges. 


§  87'  The  provisions  of  the  last  five  sections  are  also  ap- 
plicable to  each  nssistant-stenographer,  now  in  office,  or 
appointed  or  employed,  pursuant  to  any  provision  of  this  act; 
except  that  tlie  steaographio  notes,  tiken  by  an  assistant- 
stenographer,  must,  if  he  dies  or  his  office  becomes  otherwise 
vacant,  be  delivered  to  the  stenographer,  to  be  held  by  him 
with  like  effect,  as  if  they  had  been  taken  by  him. 


88.  The  board  of  supervisors  of  each  county  must  pro- 
vide for  the  payment  of  the  sums,  chargeable  upon  the  trtas- 
ury  of  the  county,  for  the  s  dary,  fees,  or  expenses  of  a 
stenographer  or  assistant-stenographer;  and  all  laws  reiatii^g 
to  raising  money  in  a  cdunty,  by  the  board  of  supervisors 
thereof,  are  applicable  to  those  sums. 

« 

§  89.  C^m'dl879.]  Each  county  clerk  may,  from  time 
to  time,  by  an  instrument  in  writing,  filed  in  his  office,  ap- 
point, and  at  pleasure  remove,  one  or  more  special  depnty- 
clerks„to  attend  upon  any  or  all  of  the  terms  or  bittings  of 
the  courts  of  which  he  is  clerk.  Each  person  so  appointed 
must,  before  he  enters  upon  the  dudes  of  his  office,  subscribe, 
an^l  filt  \n  the  clerk's  office,  the  Constitutional  rath  of  office; 
and  he  possesses  the  same  power  and  authority  as  the  derk, 
at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 
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§  90-  lAm'd  1877.]  No  person  holding  the  office  of  c\etk, 
deputy  clerk,  special  deputy  clerk,  or  assistant  in  the  clerk's 
office,  of  a  court  of  record  or  of  tlie  surrogate's  coort,  within 
either  of  the  counties  of  New  York  or  Kings,  shall  hereafter 
he  appointed,  by  any  court  or  judge,  a  referee,  receirer  or 
commissioner,  except  by  the  written  consent  of  all  the  par- 
ties to  the  action  or  special  proceeding,  other  than  parties  in 
default  for  failure  to  appear  or  to  pleiMl. 


I  1070  Gon« 
aol.  Act. 
A  Month.  L. 
Bui.  48. 
8  Dem.  862. 
64  NT.  Sup- 
er. Cfc.  (J. k 
8.)  lie. 
4U  Hun,  66. 


§  91.  [Am*d  1883.]  The  county  judge  of  each  county, 
except  Kings,  from  time  to  time,  may  appoint,  and  at  pleas- 
ure remoTe,  a  crier  for  the  courts  of  record  held  in  his 
coTinty;  who  is  entitled  to  a  compensation,  fixed  and  to  be 
paid  as  prescribed  by  law. 


1 1116.  Ck>n. 
sol.  Act. 


§  92.  A  sheriff,  deputy- sheriff,  or  constable,  attending  a 
term  ot  a  court  of  record,  must,  when  required  by  the- court", 
act  as  crier  therein ;  and  he  is  not  entitled  to  any  additional 
compensation  for  tbat  seirice. 


§  93-  [Am'd  1884,  1889,  1890,  1891,  1892.]  The  judges, 
or  A  majority  of  tbem,  of  each  of  the  following  namea  courts 
to  wit:  The  supreme  court  within  the  first  judicial  distiict, 
the  superior  court  of  the  city  of  New  York  and  tie  court  of 
common  pleas  for  the  city  and  county  of  New  York,  from 
time  to  time,  mny  appoint  and  at  pleasure  remove  such 
attendants  upon  the  court  of  which  they  are  respectively 
members,  including,  where  the  justices  of  the  supreme  coart 
maue  the  appointment,  the  circuit  court  and  the  court  of 
oyer  and  terminer,  as  they  deem  necessary  for  the  due  trans- 
action of  the  buBiness  th^-reof,  not  exceeding  five  attendants 
for  each  part  and  four  for  the  general  term.  The  judges  of 
said  courts  respectively,  may,  upon  the  request  of  any  judge, 
designate  one  of  the  said  court  attendants  to  also  act  as 
cleric  and .  secretary  of  such  judge,  for  Fuch  time  as  they 
may  designate,  and  the  attendant  so  designated  shall  receive 
but  one  salary  for  his  services  as  both  i  ttt  ndant  and  judge's 
secretar}',  fo  be  fixed  by  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York.  The  justices  of  the 
snpreme  court  for  the  first  judicial  district,  or  a  majority 
thereof,  may  appoint,  and  at  their  ploisure  remove,  an  offi- 
cial interpreter  of  said  court,  who  shall  be  entitled  to  receive 
a  salary  of  t^o  thousand  five  hnndred  dollars  per  annum, 
and  to  be  paid  as  prescribed  by  law.  Before  entering  upon 
his  official  duties,  he  must  subscribe  and  file  in  the  office  ot 
the  clerk  of  the  city  and  county  of  New  York  the  constitu- 
tional oath  of  of^ce*    He  must  attend  any  court  or  before 


SI  1118.1168. 
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any  jnstioe  where  his  seryices  are  reqniiedf  and  the  justices 
of  the  ooQrt,  or  a  majority  of  them,  may,  by  order,  regulate 
his  attendance. 


§  94  [  ^m'd  1877.]  The  board  of  superYisors  of  the 
coanty  of  Kings  may  appoint  an  interpreter,  to  attend  the 
terms  of  the  coorts  of  record,  except  the  county  court,  held 
in  that  county,  at  whi<  h  issues  of  fact  are  triable;  who  shall 
hold  luB  office  during  good  behavior. 
• 

k  95 •  ^^'^  following  judges,  to  wit:  the  justices  of  the 
supreme  court  for  the  second  judicial  district,  residing  in 
Kmgs  county,  or  a  majority  of  them;  the  judges  of  the  ci*y 
court  of  Brooklyn,  or  a  majority  of  them;  the  county  jadge 
of  Kings  county;  and  the  surrogate  of  Kings  county;  may 
designate  how  many  attendants  and  messenger*,  fi.r  the 
appointment  of  whom  no  pro\ision  is  otherwise  made  by 
law,  are  required  to  attend  upon  the  terms  and  sittings  of 
theconrts,  of  which  they  are respeotiyely  members;  includ- 
ing, where  the  justices  of  the  supreme  court  make  the  desig- 
nation, the  circuit  court  and  court  of  oyer  and  ter  i  iner. 
Notice  of  each  designation  must  be  given  to  the  sheriff  of 
Kings  county,  by  the  clerk  of  the  court.  The  sheriff  luust 
thereupon  appoint  as  many  qualified  persons,  to  fill  thi  se 
offices  for  eacn  court,  as  the  judges  thereof  have  designated. 
Hie  number  of  those  officers  may,  from  time  to  time,  be  in- 
creased or  diminished,  and  new  appointments  may  be 
made,  in  like  manner.  A  person  so  appointed  may  be  re- 
moved from  office,  by  the  ju dee  of  the  court  to  which  he 
is  assigned;  or,  if  he  is  assigned  to  the  supreme  court,  or 
the  city  court  of  Brooklyn,  by  a  majority  of  the  judges;  and 
the  sheriff  shall  not  re-appoint,  for  the  same  court,  a  person 
so  removed. 


§  96*  Each  of  the  persons,  appointed  as  prescribed  in  the 
last  section,  must  attend,  from  day  to  day,  the  terms  and 
sittings,  within  the  county  of  Kings,  of  the  court  to  which 
he  is  assigned,  to  preserve  order,  and  to  perform  whatevi  r 
services  may  be  required  of  him,  by  the  judge  prekiding 
thereat. 


§  97-  The  sheriff  of  each  county,  except  New  York  and 
Kings,  must,  within  a  reasonable  time  before  the  sitt.n^ ,  in 
his  county,  of  a  special  term  of  the  supreme  court,  or  a  term 
of  the  circuit  c^urt,  county  courl,  court  of  oyer  and  terminer, 
pr  court  of  sessions,  notify,  in  writing  and  personally,  as 
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many  constables  of  his  coanty,  as  lie  has  been  directed  to 
notify,  by  the  courts  or  tbe  judge  who  is  to  hold  or  preside 
at  the  term,  to  appeAr  and  attend  npon  the  term,  daring  its 
sitting. 

§  98-  ^  such  a  direction  has  not  been  given  by  the  court 
or  the  judge,  the  sheriff  may  in  like  mauner  notify  as  many 
constables,  as  he  deems  necessary,  for  the  purposes  specified 
in  thejast  section. 

§  99-  Each  constable  seasonably  notified,  ns  prescribed 
in  the  iast  two  sections,  must  attend  the  term  accordingly; 
and  for  each  day's  ueglect,  he  may  be  fined  by  the  court,  at 
the  term  which  he  was  notified  to  attend,  a  sum  not  exceed- 
ing five  dollars. 

CHAPTER  II. 

POWERS,  DUTIES  AND  LIABILITIES  OF  A  SHERIFF, 
OR  OTHER  MINISTERIAL  OFFICER,  IN  THE  EXECU- 
TION OF  THE  PROCESS  OR  OTHER  MANDATE  OF 
A  COURT  OR  JUDGE,  IN  A  CIVIL  CASE. 

TITLE  I. — ^Pbotisions  bklatikoto  the  kxscutionof  civiii 

MANPATSS  OXNEBAIXT. 

TITLE  II. — ^Pbotistons  bklatino  to  the  xxzcution,  by  a 

BHBBIlfF,  OF  A  MANDATE  AGAINST  IHB  PEBSON. 

TITLE  UL-^Appugation  op  the  pobxooino  pboyisions  to 

THE  PBOOEEDINGB  OF  A  COBONEB. 
TITLE  rV. — ^POWEBS,  DITTIES,  AND  I«IABILITIES  OP  AN  IKOOM- 

INO  AND  OUTGOING  SHEBIPP.  BESPECTIYBLT, 
TOUCHING  THE  MATTBBB  INCLUDED  IN  THIS 
OHAPTXB 


TITLE  I. 

Provisions  reUsUng  to  the  exeeuiitm  of  civU  mandates 

generaUyt 


100.  Sheriff  to  fnmiBh  certain 

minute. 

101.  Copy  of  process,  etc.,  to  be 

deliTered  whenseryed. 

102.  Sheciff  to  execute  process, 

etc.;  mMj  return  by  mail. 

103.  Penalty    for     neglect   in 

special  proceedings. 
lOi.  Sheriff  may  summon  the 
power  of  the  county,  to 
orercome  resist«OC«, 


1 106.  Names  of  resisters  to  be 
certified. 

106.  Punishment  for    refusing 

to  assist. 

107.  Governor  may   order    out 

military. 

108.  Trial  of  claim  of  title  by 

thirl  person,  to  property 
seized  by  sheriff. 

109.  £x|ienBeis,  how  pal4, 


aOb  EXEODTION  OF  MANDATES       §§  100-106 

§  1 00*  ^  sheriff,  to  whom  a  mandate  of  any  description, 
is  deliyered  to  be  executed,  mnst,  "witbont  compeusation,  give 
to  the  person  deliYering  tbe  same,  if  reqniied,  a  minute  in 
writing,  signed  by  the  sheriff,  specifying  the  names  of  the 

gartiet:,  the  general  nature  of  the  mandate,  and  the  day  and 
our  of  receiving  the  same. 

§  101*  [^m'd  1877.]  A  sheriff  or  .other  officer,  serTlng  a 
mandate,  must,  upon  the  request  of  the  person  served,^  deliver 
to  him  a  copy  thereof;  without  compensation.  ^ 

§  102-  [i4m*dl877.]  A  sheriff,  or  other  officer,  to  whom 
a  ujandate  is  directed  and  delivered,  must  execute  the  same 
nccordiug  to  the  commiind  thereof,  and  make  return  thereon 
of  hi8  proceedings,  under  hU  hand.  For  a  violntion  of  this 
provision,  he  is  liible  to  tbe  party  aggrieved,  for  the  dam- 
ages sustained  by  him  :  in  addition  to  any  fine,  or  otbtr  pun- 
ishment or  proceeding,  authorized  by  law.  A  mhndate 
directed  and  delivered  to  a  sheiiff  may  be  rt turned,  by  de- 
positiug  the  same  in  the  post-office,  properly  enclosed  in   a 

Eost-pj'id  wrapper,  addressed  to  tbe  '•lei'k,  at  the  place  where 
is  omce  is  situated  ;  unless  the  officer,  making  the  return 
ia  tbe  name  of  the  sheriff,  resides  in  the  place  where  the 
clerk's  office  is  situated. 

§  103.  [^m'd  1877.  J  A  sheriff,  or  other  officer,  to  whom 
is  delivered,  for  service  or  execution,  a  mandate  nuthoriz'  d 
by  law  to  be  issued,  by  a  judge  or  other  officer,  in  a  special 
proceeding,  who  wilfully  neglects  to  execute  the  same,  may 
be  fined  by  the  j  ndge,  in  a  sum  not  exceeding  twenty-five 
dollars,  and  is  liMble  to  the  party  aggrieved,  fur  his 
damages  sustained  thereby. 

§  104p  If  ft  sheriff,  to  whom  a  mandate  is  directed  and 
delivered,  finds,  or  has  reason  to  apprehend,  that  resistance 
will  be  made  to  the  execution  thereof,  he  may  command  all 
the  male  persons  in  his  county,  cr  as  many  as  he  thinks 
proper,  and  with  such  arms  as  be  directs,  including  any  mil- 
itary organization  armed  and  equipped,  to  assist  liim  in 
overcoming  tbe  resistance,  and,  if  necessary,  in  arresting 
and  confining  the  resisters,  their  aiders 'and  abettors,  to  be 
dealt  with  according  to  law. 

§  106.  The  sheriff  must  certify  to  the  court,  from  which 
or  oy  whose  authority  the  mandate  was  issued,  the  names  of 
the  resisters,  their  aiders  and  abettors,  as  far  as  he  can 
ascertain  the  same,  to  the  end  that  they  may  be  punished 
for  their  contempt  of  tie  court. 

§  106-  ^  person,  commanded  by  a  sheriff  to  assist  him, 
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as  prescribed  in  the  last  section  but  one,  who,  without  lawful 
cause,  refuses,  or  neglects  to  obey  the  command,  is  guilty  of  a 
misdemeanor. 

§  107.  If  it  appears  to  the  Governor,  that  the  power  of  a 
county  will  not  be  sufficient,  to  enable  the  sheriflT thereof  to 
serve  or  execute  the  process  or  other  mandates,  delivered  to 
him,  he  must,  on  the  application  of  the  sheriff  order  such  a 
military  force,  from  another  county  or  counties,  as  is  necessary, 

§  1C8.  [^m'dl879.]  Where  it  is  especially  prescribed  by 
law,  that  a  sheriff  must,  or  may,  in  his  discretion,  empanel  a 
jury  to  try  the  validity  of  a  clauu  or  title  to,  or  of  the  right  of 
possession  of  goods  or  effects,  seized  by  him  by  virtue  of  a 
mandate  in  an  action,  interposed  by  a  person  not  a  party  to  the 
action,  the  trial  must  be  conducted  in  the  following  manner, 
except  as  otherwise  specialljr  provided  by  law: 

1.  The  sheriff  must,  from  time  to  time,  notify  as  many  per- 
sons to  attend,  as  it  is  necessary,  in  order  to  form  a  jury  of 
twelve  persons,  qualified  to  serve  as  trial  jurors  in  the  county 
court  01  the  county,  or,  in  the  city  and  county  of  New  YorK, 
in  the  court  of  common  pleas  for  that  city  ana  county,  to  try 
the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined,  in  behalf  of 
the  claimant,  and  of  the  party,  at  whose  instance  the  property 
claimed  was  taken  by  tne  sneriff.  For  the  purpose  of  com- 
pelling a  witness  to  attend  and  testify,  the  sheriff,  upon  the  ap- 
plication of  either  party  to  the  inquisition,  must  issue  a  subpoena, 
as  prescribed  in  section  eight  hundred  and  fifty-four  of  this 
act,  and  with  like  effect ;  except  that  a  warrant  to  apprehend 
or  to  commit  a  witness,  in  a  case  specified  in  section  eij^ht 
hundred  and  fifty-five  or  section  eight  hundred  and  fifty- 
six  of  tliis  act,  may  be  issued  by  a  jtidge  of  the  court  in  which 
the  action  is  brought,  or  by  the  county  judge,  or,  in  the  city 
and  county  of  Kew  York,  by  a  judge  of  the  court  of  conmioa 
pleas  for  that  city  iind  county. 

S.  The  sheriff  or  under  sheriff  must  preside  upon  the  triaL 
A  witness,  produced  by  either  party^  must  be  sworn  by  thd 
presiding  officer,  and  examined  orally  in  the  presence  of  the 
jury.  A  witness,  who  testifies  falsely  upon  such  an  examina- 
tion, is  guilty  of  perjury  in  a  like  case,  and  is  punishable  in 
like  manner,  as  upon  the  trial  of  a  civil  action. 

§  109.  Upon  such  a  trial  there  are  no  costs ;  but  the  fees  of 
the  sheriff,  jurors,  and  witnesses  must  be  taxed,  by  a  judge  of 
the  court,  or  the  county  judge  of  the  county,  or,  in  the  city 
and  county  of  New  York,  by  a  judge  of  the  court  of  cori\mon 
pleas  for  that  city  and  county,  and  must  be  paid  as  follows : 

1.  If  the  jury,  by  their  verdict,  find  the  title,  or  the  right  of 
possession  to  the  property  claimed,  to  be  in  the  claimant ;  by 
the  party  at  whose  mstance  the  property  was  taken  by  the 
sheriff. 

2.  If  they  find  adversely  to  the  claimant,  with  respect  to  all 
the  property  claimed ;  by  the  claimant. 

3.  If  they  find  the  title,  or  the  right  of  possession  to  only  a 
part  of  the  property  claimed,  to  be  in  the  claimant ;  each 
party  must  pay  his  own  witnesses'  fees ;  and  the  sheriff's  and 
jurors'  fees  must  be  paid,  one-half  by  each  party  to  the  in- 
quisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discre- 
tion, require  euach  of  the  parties  to  the  controversy  to  deposit 
with  hnn  such  reasonable  sum,  as  may  be  necessary  to  cover 
his  legal  fees,  and  the  jurors'  fees.    The  sheriff  must  return  to 
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each  party  the  balance  of  the  sum  so  deposited  by  him,  after 
d^ucting  the  fees,  lawfully  chargeable  to  that  party,  as  pre- 
scribed in  this  section. 

TITLE  n. 

Provisions  relating  to  the  exectitionj  by  a  sheriff,  of  a 
mandate  against  the  person, 

Abticli  1.  Arrefltlnfl;,  conveying  tojail,andoomraitiinfc  a  prisoner. 

2.  Jail;  lail  discipline;  and  regulations  concerning  thc«  con- 

nneroent  and  care  of  prisnn^^rp. 
8.  Temporary  jails,  and  temporary  removal  of  prisoners  from 

lail. 
4.  Jail  liberties;  escnpes. 
6.  Action  upon  an  assignment  of  a  bond  for  Jail  liberties. 

ARTICLE  FIRST. 
Armcsting,  Conveying  to  Jail,  and  Committing  a  Pris 

ONER. 

2  110.  Prisoner,  how  kept.  necesnries. 

111.  Duration  ol  imprisonment.       |  117.  Charges    for    rent,     etc.^ 

112.  Support;    when  a  county  prohibited. 

charsce.  118.  Prisoner    how    conveyeii 

113.  114.  What    charges    pro-  to  jail  through   another 
•  hibited.                       .                          county. 

116.  rtharges  for  lodgfnK,  etc.  119.  Officer    or    prisoner    not 

116.  Prisoner  may    send    for  liable  to  arrest. 

§  110.  A  person  arrested,  by  virtue  of  an  order  of  ar- 
rest, in  an  action  or  special  proceeding  brought  in  a  court  of 
record ;  or  of  an  execution  issued  upon  a  judgment  rendered 
in  a  court  of  record ;  or  surrenderea  in  exoneration  of  his  bail ; 
must  be  safely  l^ept  in  custody,  in  the  manner  prescribed  by 
law,  and.  except  as  otherwise  prescribed  in  the  next  two  sec- 
tions, at  nis  own  expense,  until  he  satisfies  the  judgment  ren- 
dered against  him,  or  is  discharged  according  to  law. 

i05N.T.6a9.  §  111.  [Am' d  1880.}  No  person  shall  be  Imprisoned  with- 
18  Abb.  N.  in  the  prison  walls  of  any  jail  for  a  longer  period  than  three 
C.  236.  months  under  an  execution  or  any  other  mandate  against  the 

iri  Tvf  V  na±  Person  to  enforce  the  recovery  of  a  sum  of  money  less 
16  Civ  Pro  ^^^^  five  hundred  dollars  in  amount  or  under  a  commit- 
357  ment  upon  a  fine  for  contempt  of  court  in  the  non-payment 

26N.T.State   ^^   alimony  or   counsel  fees  in  a  divorce   case   where   the 
Rep.  733.         amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dol- 
Ifj^/^  2^*0  ^^^^i  ^^^  where  the  amount  in  either  of  said  cases  is  five 
^'     '      ^  hundred  dollars  or  over,  such  imprisonment  shall  not  continue 

for  a  longer  period  than  six  montha  It  shall  be  the  duty  of 
the  sheriff  in  whose  custody  any  such  person  is  held  to  dis- 
charge such  person  at  the  expiration  of  said  respective  peri- 
ods without  any  formal  application  bein^  made  therefor.  No 
person  shall  be  imprisoned  within  the  jail  liberties  of  any  jail  for 
•  a  lono^er  period  than  six  months  upon  any  execution  or  other 
manaate  against  the  person,  and  no  action  shall  be  commenced 
against  the  sheriff  upon  a  bond  given  for  the  jail  liberties  by 
such  person  to  secure  the  benefits  of  such  liberties,  as  provid- 
\  ed  in  articles  fourth  and  fifth  of  this  title  for  an  escape  made 

after  the  expiration  of  six  months'  imprisonment  as  aforesaid. 
Nothwithstanding  such  a  discharge  in  either  of  the  above  ca- 
ses, the  judgment  creditor  m  the  execution,  or  tJie  person  at 
whose  instance  the  said  mandate  was  issued,  has  the  same 
remedy  against  the  property,  of  the  person  imprisoned  which 
he  had  before  such  execution  or  mandate  was  issued ;  but  the 
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prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issued  in  the  same  action  or  arrested  in  any  action  upon  any 
judgment  under  which  the  same  may  have  been  granted.  Ex- 
cept in  a  case  hereinbefore  specified  nothing  in  this  section 
shall  effect  a  comniii/ment  for  contempt  of  court. 

§  112.  [Am'd  1883.]    In  any  county,  if  a  prisoner,  actual-  ^*  ^"°»  ^^ 
\y  confined  in  jail,  makes  oatfi  before"  the  sheriff,  jailor,  or 
deputy- jailor,  that  he  is  unable  to  support  himself  during  his 
imprisonment,  his  support  shall  be  a  county  charge. 

§  113.  A  sheriff  or  other  officer  shall  not  charge  ti  person, 
whom  he  has  arrested,  with  any  sum  of  money,  or  demand,  or 
receive  from  him  money,  or  any  valuable  thinjj,  for  any  drink, 
victuals,  or  other  thing,  furnished  or  provided  for  the  officer, 
or  for  the  prisoner,  at  any  tavern,  ale-house,  or  public  victual* 
ing,  or  drinking-house. 

§  114.  A  sheriff  or  other  officer  shall  not  demand  or  re- 
ceive from  a  person,  arrested  by  him,  while  in  his  custody,  a 
gratuity  or  reward,  upon  any  pretense,  for  keeping  a  prisoner 
out  of  jail ;  foregoing  with  him  or  waiting  for  him  to  find  bail, 
or  to  agree  with  his  adversaiy  ;  or  for  any  other  purpose. 

§  115.  If  a  person  arrested  Is  kept  in  a  house  other  than 
the  jail  of  the  county,  the  officer  arresting  him,  or  the  person 
in  whose  custody  he  is,  shall  not  demand  or  receive  from  him 
any  greater  sum,  for  lodging,  drink,  victuals,  or .  any  other 
thing,  than  has  been  theretofore  prescribed  by  the  court  of 
sessions  of  the  county;  or,  if  no  rate  has  been  prescribed  by 
the  court  of  sessions,  than  is  allowed  by  a  justice  of  the  peace 
of  the  same  town  or  city,  upon  proof  that  the  lodging  or  other 
thing  was  actually  furnished,  at  the  request  of  the  prisoner.  • 
And  such  an  officer  or  person  shall  not,  in  any  case  or  upon 
any  pretext,  demand  or  receive  compensation  for  strong, 
spirituous,  or  fermented  liquor,  or  wine,  sold  or  delivered  to 
the  prisoner. 

§  116.  A  prisoner  so  kept  in  a  house,  may  send  for  and 
have  beer,  ale,  cider,  tea,  coffee,  milk,  and  necessary  food, 
and  such  bedding,  linen  and  other  necessary  things,  as  he 
thinks  fit,  from  wnom  he  pleases,  without  detention  of  the . 
Same  or  any  part  thereof  by,  or  paying  for  the  same,  or  any 
part  thereof  to,  the  officer  arresting  him,  or  the  person  in 
whose  custody  he  is. 

§  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand 
or  receive  money,  or  any  valuable  thing,  for  chamber  rent  in  a 
jail ;  or  any  fee,  compensation,  or  reward,  for  the  commit- 
ment, detaining  in  custody,  release,  or  discharge  of  a  prisoner, 
other  than  the  fees  expressly  allowed  therefor  by  law. 

§  118.  A  sheriff  or  other  officer,  who  has  lawfully  arrest- 
ed a  prisoner,  may  convey  his  prisoner  through  one  or  more 
other  counties,  in  the  ordinary  route  of  travel,  from  the  place 
where  the  prisoner  was  arrested,  to  the  place  where  he  is  to 
be  delivered  or  confined. 

§  119.  A  prisoner  so  conveyed,  or  the  officer  having  him 
in  custody,  is  not  liable  to  arrest  in  any  civil  action  or  special 
proc'eeding,  while  passing  throusli  another  county. 
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ARTICLE  SECOND. 


§§130-127 


Jails  ;  Jail  DisciPLizra ;  and   Regulations    coNczRNixa 
THE  Confinement  and  Care  of  Prisoners. 


120.  Jail  in  New  York  city. 

121.  Jails  in  other  counties. 

122.  Either  of  several  jails  may 

be  used. 

123.  Civil   and   criminal   pris- 

oners to  bo  Ivspt  separ- 
ate. 

124.  Males  and  females  to  be 

kept  separate. 
126.  Penal  tien. 

126.  Jail  physician. 

127.  Removal  of  sick  prisoners. 


g  128.  Sale  of  liquors. 
12t>.  Permit  to  sell  liqaors. 
lao.  Penalty  for  illegal  sale  of 
liquors. 

131.  Service  of  papers  on  pri8> 

oner. 

132.  Sheriff  to  permit  access  for 

that  purpose. 

133.  Prisoners  under  U.  S.  pro- 

cess. 

134.  Sheriff  answerable  for  their 

cus.ody. 


676. 


3  1716,  Con-  §  120.  The  building,  now  used  as  a  jail  in  the  city  of  New 
'sol.  A*ct,  as  York,  for  the  confinement  of  prisoners  in  civil  causes,  shall 
amended  by  continue  to  be  the  jail  of  the  city  and  county  of  New  York,  for 
L.    1886    c    the  confinement  of  such  persons ;  and  the  sheriff  of  the  city 

and  county  of  New  York  shall  have  have  the  custody  thereof, 

and  of  the  prisoners  in  the  same. 

§  121.  The  buildings,  now  used  as  the  jails  of  the  other 
counties  of  the  State,  shall  continue  to  be  the  jails  of  those 
counties.respectively,  until  other  buildings  have  been  designa- 
ted or  erected  for  that  purpose,  according  to  law ;  and  the 
sheriff  of  each  countv  shall  have  the  custody  of  the  jail  or  jails 
of  his  county,  and  of  the  prisoners  in  the  same. 

§  122.  The  sheriff  of  a  county,  in  which  there  is  more  than 
one  iail,  may  confine  a  prisoner  in  either ;  and  may  remove 
him  irom  one  jail  to  another,  within  the  county,  whenever  he 
deems  it  necessary  for  his  safe  keeping,  or  for  his  appearance 
at  court. 

§  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be 
kept  in  a  room,  in  which  any  prisoner,  detained  on  a  criminal 
charge  or  conviction,  is  confined- 

§  124.  Male  and  female  prisoners  must  not  be  put  in  the 
same  room ;  except  that  a  husband  and  his  wife  may  be  put 
or  kept  together,  m  a  room  wherein  there  are  no  other  piison- 
ers. 

§  125.  A  sheriff,  or  other  officer,  who  wilfully  violates  any 
of  the  foregoing  provisions  of  this  title,  forfeits  to  the  person 
aggrieved,  treble  damages.  He  is  also  guilty  of  a  misdemean- 
or, and  shall  be  punished  accordingly.  A  conviction  also  ope- 
rates as  a  forfeiture  of  his  office. 

§  126.  The  board  of  supervisors  of  each  county,  except 
New  York,  must  appoint  some  reputable  physician,  duly  au- 
thorized to  practice  medicine,  as  tne  physician  to  the  jail  of 
the  county.  If  there  is  more  than  one  jail  they  must  appoint 
a  physician  to  each.  The  common  council  of  the  city  of  New 
York  must  appoint  a  similar  physician,  to  the  jail  of  that  city 
and  county.  The  physician  to  a  jail  holds  his  office  at  the 
pleasure  of  the  board  which  appointed  him,  except  in  the 
county  of  Kings.  In  that  county,  the  term  of  his  oflace  is  three 
years. 

§  127.  If  the  physician  to  a  jail,  or,  in  case  of  a  vacancy, 
a  physician  acting  as  such,  and  the  warden  or  jailor,  certify 
in  writing,  that  a  prisoner,  confined  in  the  jail  in  a  civil  cause, 
is  in  such  a  state  of  bodily  health,  that  his  life  will  be  endau- 
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gered,  unless  he  is  removed  to  a  hospital  for  treatment,  the 
county  judge,  or,  in  the  city  and  county  of  New  York,  one  of 
the  judges  of  the  court  of  conunon  pleas,  must,  upon  applica- 
tion, make  an  order,  directing  the  removal  of  the  prisoner  to 
a  hospital  within  the  county,  designated  by  the  judge ;  or,  if 
there  is  none,  to  such  nearest  hospital  as  the  judge  directs : 
that  the  prisoner  be  kept  in  the  custody  of  the  chief  officer  of 
the  hospital,  until  he  nas  sufficiently  recovered  from  his  ill- 
ness, to  be  safely  returned  to  the  jail ;  that  the  chief  officer  of 
the  hospital  then  notify  the  warden  or  jailor,  and  that  the  lat- 
ter thereupon  resume  custody  of  the  prisoner.  If  the  prisoner 
actually  escapes,  while  going  to,  remaining  at,  or  returning 
from  the  hospital,  a  new  execution  may  be  issued  against  his 

Eerson,  if  he  was  in  custody  by  virtue  of  an  execution ;  or.  if 
e  was  in  custody  by  virtue  of  an  order  of  arrest,  a  new  order 
of  arrest  may  be  granted,  upon  proof  by  affidavit  of  the  facts 
specified  in  this  section,  without  other  proof,  and  without  an 
undertaking. 

§  128.  Strong,  spirituous,  or  fermented  Uquor,  or  wine, 
shall  not,  on  any  pretence,  be  sold  within  a  building  used  and 
established  as  a  laiL  Spirituous,  fermented  or  other  liquor, 
except  cider,  and  that  quality  oi:  beer  called  table-beer,  shall 
not  De  brought  into  a  jail  for  the  use  of  a  person  confined 
therein,  without  a  written  permit  by  the  physician  to  the  jail, 
which  must  be  delivered  to  and  kept  by  the  keeper  thereof, 
specifying  the  quantity  and  kind  of  liquor  whieh  may  be  fur- 
nished, the  name  of  the  prisoner  for  whom,  and  the  time  dur- 
ing which  the  same  may  be  furnished. 

§  129.  Such  a  permit  shall  not  be  granted,  unless  the 
physician  is  satisfied,  that  the  liquor  allowed  to  be  furnished 
is  necessary  for  the  health  of  the  prisoner,  for  whose  use  it  is 
permitted    and  that  fact  must  be  stated  in  the  permit. 

§  130.  A  person  who  brings  into  or  sells  in  a  jail,  strong, 
spirituous,  fermented,  or  other  uquor,  or  wine,  contrary  to  the 
foregoing  provisions  of  this  article ;  or  a  sheriff,  keeper  of  a 
jail,  assistant-keeper,  or  an  officer,  or  person  employed  in  or 
about  a  jail,  who  knowingly  suffers  liquor  or  wine  to  be  sold  or 
used  therein,  contrary  to  this  article,  is  guilty  of  a  misde- 
meanor, and  shall  be  punished  accordingly.  A  conviction  also 
operates  as  a  forfeiture  of  his  office. 

§  131.  A  sheriff  or  jailer,  upon  whom  a  paper  in  an  action 
or  special  proceeding,  directed  to  a  prisoner  in  his  custody,  is  21  Abb.  N 
lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  c.  172. 
prisoner,  must,  within  two  days  thereafter,  deliver  the  same 
to  the  prisoner,  with  a  note  thereon  of  the  time  of  the  service 
thereof  upon,  or  the  receipt  thereof  by  him.  For  a  neglect  or 
violation  of  this  section,  the  sheriff  or  jailor,  guiltv  thereof,  is 
liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

§  132.  Subiect  to  reasonable  regulations,  which  the  sher-    .   „        ^ 
iff  may  establish  for  that  purpose,  a  sheriff,  jailor,  or  other  of-   *^  •   **°'  * '^  • 
ficer,  who  has  the  custody  of  a  prisoner,  must  permit  such 
access  to  him  as  is  necessary,  for  the  personal  service  of  a 
paper  in  an  action  or  special  proceeding,  to  which  the  prison- 
er is  a  party,  and  which  must  be  personally  serv^ed. 

'  §  133.  A  sheriff  must  receive  into  his  jail  and  keep  a  pris- 
oner, committed  to  the  same,  by  virtue  of  civil  process  issued 
by  a  court  of  record,  instituted  under  the  authority  of  the 
United  States,  until  he  is  discharged  by  the  due  course  of  the 
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laws  of  the  United  States,  in  the  same  manner  as  if  he  was 
committed  by  virtue  of  a  mandate  in  a  civil  action,  issued  from 
a  court  of  the  State.  The  sheritf  may  receive,  to  his  own  use, 
the  money  payable  by  the  United  States  for  the  use  of  the 
jaiL 

§  1 34.  A  sheriff,  or  jailer,  to  whose  jail  a  prisoner  is  com- 
mitted, as  prescribed  in  the  last  section,  is  answerable  for  his 
safe  keeping?,  m  the  courts  of  the  Unitecl  States,  according^  to 
the  laws  thereof. 

ARTICLE  THIRD. 

Temporary  Jails,  and  Temporary  Removal  of  Prison- 
ers FROM  Jail. 


135.  Whptijftil  becomes  unfit, 

etc.,  another  to  be  deaig- 
nated. 

136.  Designation,      how      an- 

nulled. 
187.  Copy  of  designation  to  be 

served  on    tlie    sheriff, 

etc. 
138.  Pri^^oners    already    upon 

jail  liberties. 
.139.  JhiI  liberities  to  prisoner, 

who     becomes    entitled 


140. 
141. 

142. 


143. 
144. 


thereto,  before  removal. 
Id.;  to  prisoners  removed. 
When  designation  to    be 

revoked,  etc. 
Copy  of  revocation 

served  on  sheriff; 

iff's  daty  tiiereon. 
Removal  of  prisoners 

case  of  fire. 
What  officer  to  act  in  case 

of  absence,  etc. 


to  be 
sher- 


in 


§  1 36.  lAm'd  1877.]  If  there  is  no  jail  in  a  county  ;  or  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  some  or  all 
of  the  prisoners,  or  is  destroyed  by  fire  or  otherwise  ;  or  if  a 
pestilential  disease  breaks  out  in  the  jail,  or  in  the  vicinity  of 
the  jail,  and  the  physician  to  the  jail  certifies  that  it  is  UKely 
to  endanger  the  health  of  any  or  all  of  the  prisoners  in  the 
jail  •  the  county  judge,  or,  in  the  city  and  county  of  New 
York,  the  chief-judge  or  the  court  of  common  pleas,  must,  by 
an  instrument  in  writing,  filed  with  the  clerk  of  the  county, 
designate  another  suitable  place  within  the  county,  or  the  iail 
of  a  contiguous  county,  for  the  confinement  of  some  or  all  of 
the  prisoners,  as  the  case  requires.  The  place  so  designated 
thereupon  becomes,  to  all  intents  and  purposes,  except  as 
otherwise  prescribed  in  this  article,  the  jail  of  the  county  for 
which  it  has  been  so  designated,  and  for  the  purposes  ex- 
pressed in  the  instrument  designating  the  same. 

§  130.  The  designation  may  be  modified  or  revoked,  by 
the  judge  makihg  the  same,  by  a  like  instrument  in  writing, 
filed  with  the  clerk  of  the  county. 

§  137.  The  county  clerk  must  serve  a  copy  of  the  desig- 
nation, duly  certified  by  him,  under  his  official  seal,  on  the 
tieriff  and  keeper  of  the  jail  of  a  contiguous  county  so  desig- 
nated. The  sheriff  of  that  county  must,  upon  the  delivery  of 
the  sheriff  of  the  county  for  w^nich  the  designation  is  made, 
receive  into  his  jail,  and  there  safely  keep,  all  persons  who 
may  be  lawfully  confined  therein,  pursuant  to  £his  article  , 
and  he  is  responsible  for  their  safe  keeping^  as  if  he  was  the 
sheriff  of  the  county  for  which  the  designation  is  made. 

§  138.  If  a  prisoner  has  been  admitted  to  the  liberties  of 
the  jail  of  the  county,  for  which  the  designation  is  made,  he 
must,  notwithstanding,  remain  within  those  liberties ;  but  he 
may  be  removed  by  the  sheriff,  to  whom  he  has  given  bond 
for  the  liberties,  to  the  jail  or  other  place  so  designated,  and 
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confined  therein,  in  a  case,  where  the  sheriff  might  confine 
him  in  the  jail  of  his  own  county. 

§  139.  If  a  person,  who  is  arrestecL  before  or  after  the 
desi^ation,  by  tne  sheriff  of  the  county  for  which  the  design- 
nation  is  made,  becomes  entitled,  after  the  designation,  and 
before  his  removal,  to  the  liberties  of  the  jail,  he  must  be  ad- 
mitted to  the  liberties  of  the  jail  of  that  county,  as  if  the 
designation  had  not  been  made ;  but  he  may  be  removed  by 
the  3ieriff  to  the  jail,  or  other  place,  so  desifrnated,  and  con- 
fined therein,  in  a  case,  where  the  sheriff  might  confine  him  in 
the  jail  of  his  own  county. 

§  1 40.  If  a  person  confined  in  or  removed  to  the  jail  of  a 
contiguous  county,  desi^ated  as  prescribed  in  this  article, 
becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of  thai 
county  must  admit  him  to  the  jail  liberties,  as  if  he  had  been 
originally  arrested  by  that  sheriff,  on  a  mandate  directed  to 
him. 

§  141.  When  a  jail  is  erected  for  the  coun^,  for  whose 
use  the  designation  was  made,  or  its  jail  is  rendered  fit  and 
safe  for  the  confinement  of  prisoners,  or  the  reason  for  the 
designation  of  another  jail  or  place  has  otherwise  ceased  to 
be  operative,  the  designation  must  be  revoked,  as  prescribed  in 
this  article. 

§  142.  The  county  clerk  must  immediately  serve  a  copy 
of  the  revocation,  duly  certified  by  him  under  his  official  seal, 
upon  the  sheriff  of  the  same  county  ;  who  must  remove  the 
prisoners  belonging  to  his  custody,  and  confined  without  his 
county,  to  his  proper  jail.  If  a  prisoner  has  been  admitted  to 
the  jail  liberties  in  the  other  county,  he  must  also  be  removed; 
and  he  is  entitled  to  the  liberties  of  the  jail  of  the  county,  to 
which  be  is  removed,  without  a  new  bond,  as  if  he  had  been 
originally  admitted  to  the  jail  liberties  in  that  county  ;  and 
the  bond  given  by  him  applies  accordingly  to  those  Uberties. 

^  143.  If,  by  reason  of  a  jail,  or  a  building  neara^ail, 
bemg  on  fire,  there  is  reason  to  apprehend  that  some  or  aU  or 
the  prisoners  confined  in  the  jail,  may  be  injured^  or  may  es- 
cape, the  sheriff  or  keeper  of  the  jail  may,  in  his  dircretion, 
remove  them  to  some  safe  and  convenient  plac&  and  there 
confine  them,  until  they  can  be  safely  retumea  to  tne  jail ;  or, 
if  the  jail  is  aestroyed,  or  so  injured,  that  it  is  unfit  or  unsafe 
for  the  confinement  of  the  prisoners,  until  a  designation  is 
made,  as  prescribed  in  section  one  hundred  and  thirty-five  of 
this  act. 


common 


1 44.  If  the  county  ju<lge,  or  the  chief- judge  of  the  court  of 

mon  pleas  for  the  city  ana  county  of  New  xork,  is  ateent 

or  unable  to  act,  of  if  bis  office  ts  vacant^  a  designation,  or  the 
revocation  or  modification  thereof,  as  prescribed  in  this  article, 
may  be  made,  in  any  county,  except  New  York,  by  the  spe- 
cial county  Judg^  or  the  district  attorney,  or  in  the  city  and 
county  of  New  lork,  by  any  judge  of  tne  court  of  coumion 
plea& 

AR^CLE  FOURTH. 

Jail  Liberties  ;  Escapes. 

}  146.  Jail   liberties   io    certain  Jail. 

couDties.  g  149.  who  admitted  to  liberties. 

146.  Id.;  in  other  counties.  150.  Undertaking   to   be   exe- 

147.  Id.;  how  laid  out.  cuted    by  prisoner;   Its 

148.  Copy  to  be  kept  posted  in  contents. 


I  16 L  For  whom  andertaking  to  ^  106.  When   court    may   order 

be  held.  prisoner  out  of  sheriflTs 

152.  Prisoner  to  be  comihitted  custody.           .m 

when    sureties    insuffi-  167.  Prisoners   committed  for 

cient.  contempt 

168.  Surrender  of  prisoner  by  168.  SherifTs  liability    for    es- 

his  sureties.  cape. 

164.  How  surrender  made.  169.  Penalty  for  connivance  at 

165.  What  deemed  and  what  escape  by  a  sheriff,  etc 
not  deemed  an  escape. 

S  1715  Con-       §  145.  The  following  are  the  liberties  of  the  jail  for  each 
^'ol.  Act,  as  of  the  counties  specified,  to  wit : 

I™®°1886   a       ^°^  *^®  ^'^7  ^^  county  of  New  York,  the  whole  of  that 
676.  city  and  county. 

For  the  county  of  Onondaga,  the  whole  of  the  city  of  Syra- 
cuse. 
For  the  county  of  Monroe,  ttie  whole  of  the  city  of  Rochester. 
For  the  county  of  Erie,  the  whole  of  the  city  of  Buffalo. 
For  the  county  of  Dutchess,  the  whole  of  the  city  of  Pough- 
keepsie. 
For  the  county  of  Kings,  the  whole  of  that  county. 
For  the  county  of  Albany,  the  whole  of  the  city  of  Albany. 
For  the  county  of  Jefferson,  the  whole  of  the  city  of  Water- 
town. 

For  the  county  of  Herkimer,  the  whole  of  the  village  of 
Herkimer. 
For  the  county  of  Rensselaer,  the  whole  of  the  city,  of  Troy. 

§  1 40,  The  liberties  of  the  jail  in  each  of  the  other  counties 
of  the  State,  as  heretofore  estaolished,  shall  x>ntinue  to  be  the 
liberties  thereof,  until  they  are  altered,  or  new  liberties  are 
established,  as  prescribed  by  law. 

fl47.  Where  the  liberties  of  a  jail  are  altered  or  estab- 
ed,  by  resolution  of  the  board  of  supervisors^  as  prescribed 
by  law,  a  space  of  ground,  adjacent  tx>  the  jail,  and  not  ex- 
ceedmg  five  hundred  acres  in  quantity,  must  be  laid  out  as 
the  jail  liberties,  in  a  square  or  rectangle  as  nearly  as  may  be ; 
but  a  stream  of  water,  canal,  street,  or  highway,  may  be 
adopted  as  an  exterior  Une.  notwithstanding  it  is  not  in  a 
straight  liiie,  or  is  not  at  rignt  angles  with  the  other  extenor 
lines  of  the  liberties.  A  resolution  establishing  or  altering  jail 
liberties,  must  contain  a  particular  description  of  their  bound- 
aries ;  and  as  soon  as  may  be  after  its  adoption,  the  bound- 
aries must  be  designated  by  monuments,  inclosures,  posts,  or 
other  visible  and  permanent  marks,  at  the  expense  of  the 
county. 

§  148.  The  county  clerk  must,  within  one  week  after  a 
resolution  of  the  board  of  supervisors,  establishing  or  altering 
jail  liberties,  has  been  filed  in  his  office,  deliver  an  exemplified 
copy  thereoi  to  the  keeper  of  the  jail  who  must  keep  the  same 
exposed  to  public  view,  in  an  open  and  public  part  of  the  jail, 
and  exhibit  it  to  each  person  admitted  to  the  liberties  of  th« 
jail,  at  the  time  of  his  executing  a  bo^d  for  that  purpose. 

«^ftw       p  §  149.  [^m'dl886.]    A  person  in  the  custody  of  asheriflf 

laeT**^*  ^y  virtue  of  an  order  of  arrest ;  or  of  an  execution  in  a  civil 
action  ;  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  is  entitled  to  be  admitted  to  the  liberties  cf  the  jail^  upon 
delivering  to  the  sheriff  an  undertaking  as  prescribed  in  the 
aext  section. 


§  ISO.  ZAm^d  1886.1  The  undertaking  must  be  executed 
by  the  prisoner  and  one  or  more  sufficient  sureties,  residents  67  N  Y  2*f 
and.  householders  or  freeholders  of  the  county,  in  a  penalty  at 
least  t^vice  the  sum  in  which  the  sheri£F  was  required  to  bold 
the  def  end&ht  to  bail,  if  he  is  in  custody  under  an  order  of 
arrest,  or  has  been  surrendered  in  exoneration  of  his  bail 
before  judgment ;  or  directed  to  be  collected  by  the  execution, 
if  he  is  in  custody  under  an  execution ;  or  remaining  uncol- 
lected upon  a  judgment  against  him  if  he  has  been  surrendered 
after  judgment ;  conditioned  that  the  person  so  ii^  custody 
shall  remain  a  prisoner,  and  shall  not,  at  any  time  or  in  any 
manner,  escape  or  go  without  the  liberties  of  the  jail,  until 
discharged  by  due  course  of  law. 

The  provisions  regulating  the  justification  of  bail,  contained 
in  article  third  of  title  first  of  chapter  seventh  of  this  act, 
govern,  except  as  otherwise  expressljr  prescribed  in  this 
article  ^v-ith  respect  to  the  notice  of  justification  of  the  sure- 
ties ;  the  officers  before  whom  they  must  justify ;  the  substi* 
tution  of  new  sureties  or  a  new  undertaking ;  the  examination 
and  qualifications  of  the  new  sureties,  and  uie  allowance  of  the 
undertaking.  But  after  the  allowance  the  undertaking  must 
be  delivered  to  the  party  at  whose  instance  the  prisoner  is  in 
custody. 

§  lai.  lAni'd  1886,1  An  undertaking  so  taken  is  held  for 
the  indemnity  of  the  sheriff  taking  it,  and  of  the  party  at 
whose  instance  the  prisoner  executing  i^  is  confined. 

§    162.  [Am'd  1886.1    If  the  party  at  whose  instance  the 

gnsoner  is  in  custody  discovers  that  a  surety  therein  is  insuf- 
cient,  he  may,  upon  proof  of  the  fact,  by  affidavit  or  other- 
wise, apply  to  the  court  or  to  a  judge  thereof,  on  whose  procesB 
or  mandate  such  prisoner  is  in  custody,  or  to  the  county  judge 
of  the  county  where  such  prisoner  is  confined,  and  the  court 
or  a  jud^e  thereof,  or  such  county  judge  Vnay  make  an  order 
committing  such  prisoner  to  close  confinement  in  the  jail  until 
another  undertaking,  with  good  and  sufficient  sureties,  ia  • 

offered. 

§  1 63,  LA/n'd  1886.  ]  One  or  more  of  the  sureties  in  an  un- 
dertaking given  for  the  liberties  of  a  jail  may  surrender  the 
principal  at  any  time  before  judgment  is  rendered  against 
them  in  an  action  on  the  undertaking,  but  they  are  not  exon- 
erated thereby  from  a  liability  incurred  be/ore  making  the 
surrender. 

§  154.  LAm?d  1886.1  The  surrender  must  be  made  as  fol- 
lows: The  surety  or  sureties  making  it  must  take  the  principal 
to  the  keeper  of  the  jail,  who  must,  upon  his  or  their  written 
requisition  to  that  effect,  take  the  j)rincipal  into  his  cutody 
and  indorse  upon  the  undertaking  given  for  the  liberties,  an 
acknowledgment  of  the  surrender,  and  also,  if  rec|uired  give 
the  surety  or  sureties  a  certificate,  acknowledging  the  sur- 
render. 

§  165.  [Am''d  1886.1  The  going  at  large  within  the  liber- 
ties of  the  jail  in  which  he  is  m  custody,  of  a  prisoner  who  has 
executed  such  an  undertaking,  or  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  an  undertaking, 
is  not  an  escape.  But  the  going  at  large  beyond  the  liberties 
by  a  prisoner,  without  the  assent  of  the  party  atwhose  in- 
stance he  is  in  custody,  is  an  escape,  and  tne  sheriff  in  whose 
cui^ody  he  was,  or  his  sureties*  has  the  same  authority  to  pur- 
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sue  and  retake  him  as  if  he  had  escaped  from  the  iaiL  Such 
an  escape  forfeits  the  undertaking  for  the  liberties,  if  any, 
subject  to  the  provisions  of  the  next  article  of  this  title. 

§  166.  [^m'dl877.]  Where  a  person,  who  has  been  in- 
dicted for  a  criminal  offence,  is  hela  by  a  sheriff,  by  virtue  of 
a  mandate  in  a  civil  action  or  special  proceeding-,  the  court 
in  which  the  indictment  is  pending,  may  make  aa  order,  r^ 
quirmg  the  sheriff  to  bring  nim  before  the  court,  whereupon 
tne  court  may  make  such  disposition  of  the  prisoner,  as  to  it 
seems  proper.  The  sheriff's  fees  and  expenses,  in  so  doing 
are  a  county  charge  of  the  county  wherein  the  court  is  sitting. 

111N.Y.584.  §  167.  A  prisoner,  committed  to  jail  upon  process  for 
contempt,  or  committed  for  misconduct  in  a  case  prescribed 
by  law,  must  be  actually  confined  and  detained  "within  the 
jail,  until  he  is  discharged  b^  due  course  of  law,  or  is  removed 
to  another  jail  or  place  of  confinement,  in  a  case  prescribed 
by  law.  A  sheriff  or  keeper  of  a  jail,  who  suffers  such  a  pris- 
oner to  go  or  be  at  large  out  of  his  jail,  except  by  virtue  of  a 
writ  of  habeas  corpus,  or  by  the  special  direction  of  the  court 
contmiitting  him,  or  in  a  case  specially  prescribed  by  law  ;  is 
liable  to  the  partv  aggrieved,  for  his  damages  sustained 
thereby,  and  is  guilty  of  a  misdemeanor.  If  the  commitment 
was  for  the  non-payment  of  a  sum  of  money,  the  amount 
thereof,  with  interest,  is  the  measure  of  damages. 

§  168.  [Am'dl886.]  Where  a  prisoner  in  a  sheriff's  cus- 
tody goes  or  is  at  large  beyond  the  liberties  of  the  jail,  with- 
out the  assent  of  the  party  at  whose  instance  he  is  in  custody, 
the  sheriff  is  answerable  tnerefor  until  an  undertaking-  for  the 
liberties  of  the  jail  is  given  and  approved,  in  an  action  ag-ainst 
him  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
,  2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other 

84  N.  y.  445.  mandate  or  m  consequence  of  a  surrender  in  exoneration  of 
his  bail  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

§  169.  A  sheriff  or  other  officer,  who  demands  or  receives 
a  reward,  gratuity,  or  other  valuable  thing,  to  procure,  assist, 
connive  at.  or  permit  an  escape  of  a  prisoner  in  his  custody, 
is  guilty  or  a  misdemeanor,  and  shall  be  punished  accordingly. 
A  conviction  also  operates  as  a  forfeiture  of  his  office,  and  dis- 
qualifies him  forever  thereafter  from  holding  the  same. 

ARTICLE  FIFTH. 

Action  tjpon  an  Assignment  op  a  Bond  for  Jail  Lxbertxessl 

3  160.  Defence  in  action  by  sher-       g  166.  Judgment  against  sheriff 
iff  on  undertaking.  is  evidence  of  damagea. 

161.  Judgment  against  sheriff  16€.  Action  on  forfeited  undop- 

to   be  evidence   against  taking. 

sureties,  etc.  167.  Id.;  damages  recoverable. 

162.  Summary   judgment    for  168.  Such  action    bars    action 

sheriff.  against  sheriff. 

163.  Requisites  of  application  169.  Defence  in  action  on  for- 

therefor.  feited  undertaking.  • 

164.  Such    a  judgment    when  170.  Stay  of  judgment  inaction 

stayed.      Same ;      when  against  sheriff, 

vacated.  171.  Defence  of  sheriflf  in  ao^ 

tioa  for  escape. 


^ 


§  160.  lAni'd  1886.1  In  an  action  brought  on  an  under- 
taking for  the  jail  liberties,  it  is  a  defence  that  the  prisoner 
voluntarily  returned  to  the  liberties  of  the  jail  from  which  he 
escaped  or  was  recaptured  by,  or  surrendered  to  the  6hen£F 
from  whose  custody  he  escaped  before  the  commencement  of 
the  action.  The  defendants  may  make  that  or  any  other  de- 
fence to  the  action,  which  might  be  made  by  the  sherijff  to  an 
action  against  him  for  the  escape. 

§  101.  But  if  judgment  has  been  rendered  against  the 
sheriff,  in  an  action  brought  for  the  escape,  and  due  notice  of 
the  pendency  of  the  action  was  given  to  the  prisoner  and  his 
sureties,  to  enable  them  to  defend  the  same,  the  judgment 
against  the  sheriff  is  conclusive  evidence  of  his  right  to  re- 
cover against  the  prisoner  and  his  sureties,  to  whom  the 
notice  was  given,  as  to  any  matter  which  was  or  might  have 
been  controverted,  in  the  action  against  the  sheriff. 

§  162.  [Arri'd  1886.]  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  liberties,  if  it  appears  to  the  court, 
upon  a  motion  made  in  behalf  of  the  sheriff,  that  judgment 
has  been  rendered  against  him  for  the  escape  of  the  prisoner, 
and.  that  due  notice  of  the  pendency  of  the  action  against  him 
was  given  to  the  prisoner  and  his  sureties  to  enubfe  them  to 
defend  the  same,  the  court  must  order  a  summary  judgment 
for  the  p>latntiff ;  and  the  judgment  must  be  entered  accord- 
ingly, with  costs. 

§  163.  But  to  entitle  a  sheriff  to  move  for  such  a  judg- 
ment, he  must  have  served  a  copy  of  his  complaint,  and  given 
twenty  days'  notice  of  the  motion. 

§  104.  If  it  appears,  on  the  hearing  of  the  motion,  that 
Ihe  defendants  have  a  meritorious  defence,  which  was  not 
controverted  in  the  action  against  the  sheriff,  and  which  by 
law  could  not  have  been  so  controverted,  the  court  may  stay 
proceedings  on  the  judgment,  with  such  limitations  and  upon 
such  terms,  as  it  deems  just,  until  a  trial  in  the  action  :  out 
the  judgment  must  stand  as  a  security  for  the  sheriff.  If  the 
defence  is  established,  the  court  must  vacate  the  judgment, 
and  render  judgment  for  the  defendant. 

§  165.  [^m'dl886.]  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  liberties,  a  judgment  against  him 
for  the  escape  of  the  prisoner  is  evidence  of  the  damages  sus- 
tained by  him,  as  if  it  had  been  collected ;  and  he  may  recover 
his  reasonable  attorney's  and  counsel  fees  and  other  expenses 
in  defending  the  action  against  him,  as  part  of  his  damages. 

§  166.  [Am'dl886.]  If  an  undertaking  for  the  jail  liber- 
ties is  forfeited  before  the  same  is  duly  allowed,  the  party  at 
whose  instance  the  prisoner  was  confined,  or  in  case  of  his 
death,  his  executor  or  administrator,  may  elect  to  bring  an 
action  on  the  undertaking. 

^  16Y.  [AmPd  1886.]    The  person  so  electing  may  main- 
tain an  action,  on  the  undertakinof  in  a  case  where  an  action    W  Hun,  428, 
might  be  maintained  by  the  sheriff,  and  he  may  recover  the 
same  damages  for  the  breach  of  the  condition  which  he  might 
have  recovered  in  an  action  against  the  sheriff  for  the  escape. 

§  168.  [^m'dl886.]  The  commencement  of  such  an  ac- 
tion shall  be  deemed  an  election  and  is  a  bar  to  an  action  by 
or  on  behalf  of  such  person  against  the  sheriff  or  other  officer 
accepting  such  an  undertaking,  for  an  escape  by  the  prisoner 


executing  the  undertaking,  amounting  to  a  breach  of  the 
dition  thereof,  unless  the  escape  was  with  the  assent  of 
sheriff  or  other  officer.  • 

§  169.  [Ani'd  18S6.]  In  an  action  brought  as  provide<i  M 
the  three  last  sections,  the  defendant  may  make  any  defend 
which  he  might  make  if  the  action  was  brought  by  the  she^B 

§  170.  [^m'dl886.]  If  the  i)erson  so  entitled  to  bring- 
J?  iBK***  action  on  the  undertakmg  for  the  jail  liberties,  in  lieu  of  u. 
C.  186,  jjjg  gmjji  election  brings  an  action  against  the  sheriff  for 

escapewthe  court  may,  except  where  the  escape  was  m 
with  sheriff's  assent^  stay  proceeding  upon  a  judgment  _  _, 
covered  against  the  sheriff,  with  such  Umitations  andupoil 
such  terms  as  it  deems  just,  until  he  has  had  a  reasonabM 
time  to  prosecute  the  underts^ng  and  collect  a  judgmeid 
recovered  thereon. 

•  §  171.  In  an  action  against  a  sheriff  or  other  oflBcer,  fod 
the  escape  of  a  prisoner,  it  is  a  defence,  that  the  escape  wa^ 
without  the  assent  of  the  defendant,  and  that  at  the  consb* 
mencement  of  the  action,  he  had  the  prisoner  within  the  libj 
erties,  either  by  his  voluntary  return,  or  by  recapture. 

TITLE  m. 

Application  of  the  foregoing  provisions  to  the  proceedings  of 

a  coroner,  \ 

I  172.  Duties  of  coroner  when  Jail     liberties;    liability 

sheriff  is  a  party.  of  coroner   for  sheriff's 

173.  Any  one  of  the  coroners  escape. 

may  act.  {  178.  Coroner    may    prosecute 

174.  Arrest  of  sheriff  by  coro-  etc.,  bond  for  libeHties. 

ner.  179.  Duties  of  coroner  where 

175.  Sheriff;  how  confined.  sheriff  is  plaintiff 

176.  Place  of  confinement  to  be  180.  Such  prisoner  Entitled  to 

deemed  a  jail.  Jail  liberties,  etc. 

177.  Sheriff  to  be  admitted  to  181.  Escape  of  such  prisoner. 

§  172.  In  an  action  or  special  proceeding,  to  'which  the 
sheriff  of  a  county  is  a  party,  a  coroner  of  tne  same  county 
.  has  all  the  power,  and  is  subject  to  all  the  duties  of  a  sheriff, 
in  a  cause  to  which  the  sheriff  is  not  a  party  ;  except  as  other- 
wise specially  prescribed  by  law. 

§  173.  A  mandate  in  a  civil  action  or  special  proceeding 
which  must  or  may  be  executed  by  the  coroners,  or  by  a  cor. 
orer  of  a  county,  must  be  directed  either  to  a  particiUar  cor. 
oner,  or  generally  to  the  coroners  of  that^county.  "Wlierc 
such  a  mandate  is  directed  generally  to  tne  coroners  of  a 
county,  or  requires  them  to  do  any  act,  it  may  be  executed, 
and  a  return  thereto  may  be  made  and  signed,  bv  one  of 
them,  but  such  an  act  or  return  does  not  affect  the  otners. 

§  174.  {Ani'd  1886.]  Where  a  mandate  requiring  the  ar- 
rest of  the  sheriff  of  the  county,  is  directed  to  a  coroner,  he 
must  execute  the  same  in  the  manner  prescribed  by  law,  with 
respect  to  the  execution  of  a  similar  mandate  by  a  sheriff, 
and  he  is  authorized  to  take  an  undertaking  on  the  arrest^  or 
an  undertaking  for  the  jail  liberties  in  a  like  case,  and  in 
like  manner,  and  with  like  effect,  as  where  such  an  undertak- 
ing may  be  taken  by  a  sheriff. 

§  176.  Where  the  actual  confinement  of  a  sheriff  by  a  cor- 
oner, on  a  mandate,  is  required  or  authorized  by  law,  he  must 
be  confined  by  the  coroner,  in  a  house  situated  within  the  Ub- 
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■ties  of  the  jail  of  the  county,  other  than  the  sheriflTs  bouse 
r  the  jail,  in  the  same  manner  as  a  sheriff  is  required  bv  law 
i  confine  a  prisoner  in  the  jail.  .   " 

§  ITO.  That  house  thereupon  become  the  jail  of  the  coun- 
r,  for  the  use  of  the  coroner ;  and  each  provision  of  law  re- 
Ung  to  the  jail  or  to  an  escape  from  the  jail,  applies  thereto, 
hile  the  sheriff  is  confined  therein. 

§  177".  C^m'd  1886.]  A  sheriffso  arrested  must  be  admit- 
id  to  the  liberties  of  the  jail  of  the  county,  in  a  like  case,  and 
X)n  executing^  a  like  undertaking  to  the  coroner,  as  prescribed 
i  law  for  aprisoner  in  the  sheriff's  custody.  For  an  escape 
'  the  sheriff  from  the  liberties,  the  coroner  is  Uable,  in  tno 
me  manner  and  to  the  same  extent  as  a  sheriff  for  a'similar 
cape,  and  he  may  make  the  same  defence  as  a  sheriff. 

§  178.  r^m'c?1886.]  The  coroner  may  prosecute  an  un- 
jrtakm^  for  the  liberties  taken  by  him,  and  is  entitled  to  all 
le  rights  and  subject  to  all  the  liabilities  prescribed  by  law 
ith  respect  to  a  similar  undertaking  taken  by  a  sheriff.  The 
idertaking  may  be  assigned  by  him  to  the  party  at  whoso 
stance  the  sheriff  was  arrested,  and  the  same  proceedings 
ay  be  had  thereupon  as  upon  an  undertaking  taken  and  ^ 
^ned  by  a  sheriff  m  a  similar  case. 

§  179.  A  person  arrested  by  a  coroner,  in  an  action  or 
►ecial  proceeding,  in  which  the  sheriff  of  the  county  is  plain- 
Bf,  must  be  confined  in  the  jail  of  the  county,  in  a  case  where 
len  a  confinement  is  required  or  authorized  by  law ;  but  the 
>roner  is  not  liable  for  an  escape  of  the  prisoner  from  the 
il,  after  he  has  been  confined  therein.  A  penfon  so  confined 
ust  be  kept  and  treated,  in  all  respects,  like  a  prisoner  con- 
led  by  the  sheriff. 

§  180.  lAm^d  1886.]  A  person  so  arrested  by  a  coroner  is 
ititled  to  be  discharged,  or  to  the  liberties  of  the  jail  as  the 
ise  requires,  upon  giving  an  undertaking  to  the  coroner  in 
le  like  manner,  and  in  a  like  case,  in  which  a  person  arrested 
f  a  sheriff  would  be  entitled  to  be  discharged,  or  to  the  liber- 
es.  The  undertaking  so  given  must  be  in  all  respects  similar 
•  that  required  to  be  given  to  a  sheriff,  and  it  has  the  like  ef- 
«t,  and  may  be  assigned  and  proceeded  upon  in  like  man- 
;r. 

§  lai .  A  coroner  is  answerable  for  an  escape  of  a  prison- 
',  admitted  by  him  to  the  liberties  of  the  jail,  in  the  same 
anner  and  to  the  same  extent,  as  a  sheriff'  and  may  inter- 
)se  a  like  defence. 

TITLE  IV. 

owers,  duties  and  liabilities  of  an  incoming  and   outgo. 
ing  sheriff,  respectively,  touching  the  matters  iucluded 

in  this  chapter.* 

182.  Certificate  to  be  furnished  185.  Former  sheriff  to  execute 

to  new  sheriff.  instrument. 

183.  Powers  of  former  sheriff;  186.  Former  sheriff  to  execute 

when  to  cease.  certain  process. 

184.  Jails,   process,  etc.,  to  be  187.  Certain  orders  to  be  de- 

delived  to  new  sheriff.  livered  to  and  returned 

by  new  sheriff. 


•  For  the  law  regulating  sheriffs  in  the  county  of  New  York,  see 
.1890  0  523.  ' 
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5  188.  Dellyery  of  prisoners,  pro-       g  189.  Under-sheriff,    etc.,    when 
cess,  etc.,  now  enforced.  to  comply  with  the  fore- 

going provisions. 

3  How.  Pr.  §  182.  Where  a  new  sheriflP  has  been  elected  or  a,pp>oiiit- 
N.  s.  236.  ed,  and  has  qualifled  and  ^ven  the  security  required  oy  law, 
SN.Y.Supp.  the  clerk  of  tne  county  must  furnish  to  the  new  sheriff  a.  certi- 
^^  ficate,  under  his  hand  and  official  seal,  stating  that  the  p»erson 

so  appointed  or  elected,  has  so  qualified  and  given  security. 

84  N.  y.  222.       §  1Q3.  Upon  the  commencement  of  the  new  sheriflPs  term 

•  '      *    of  office,  and  the  service  of  the  certificate  on  the  former  sher- 

iff, the  latter^s  powers  as  sheriff  cease,  except  as  other^vise 
expressly  prescribed  by  law. 

§  1 84.  Within  ten  days  after  the  service  of  the  certiflcate* 
upon  the  former  sheriff,  he  must  deliver  to  his  successor  : 

1.  The  jail,  or  if  there  are  two  or  more,  the' jails  of  the 
county,  with  all  their  appurtenances,  and  the  property  of  the 
county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

8.  All  process,  orders,  commitments,  and  all  other  papers 
and  documents,  authorizing,  or  relating  to  the  confinement  or 
custody  of  a  prisoner,  or,  if  such  a  process,  order,  or  coinmit- 
ment  has  been  returned,  a  statement  in  writing  of  the  con- 
tents thereof,  and  when  and  where  it  was  returned. 

83  N.  Y  174        ^'  -^^^  mandates,  then  in  his  hands,  except  such  as  he   has 

■  fully  executed,  or  has  begun  to  execute,  by  the  collection  of 
money  thereon,  or  by  a  seizure  of  or  levy  on  money  or  other 
property,  in  pursuance  thereof. 

88N  Y  403        §  186.  At  the  time  of  the  delivery,  the  former   sheriflF 

*  *      '    must  execute  an  instrument,  reciting  the  property,  documents, 

and  prisoners  delivered,  specifying  particularly  the  process  or 
other  authority,  by  which  each  prisoner  was  committed  and  is 
detained,  and  whether  the  same  has  been  returned  or  is  de- 
livered to  the  new  sheriff.  The  instrument  must  be  delivered. 
to  the  new  sheriff,  who  must  acknowledge,  in  writing-,  upon  a 
duplicate  thereof,  the  receipt  of  the  property,  documents  and. 
pnsoners,  therein  specified ;  and  deliver  sucn  duplicate  and 
acknowledgment  to  the  former  sheriff.* 

§  186.  Notwithstanding  the  election  or  appointment  of  a, 
new  sheriff,  the  former  sheriff  xnnst  return,  in  his  o^vn  name 
each  mandate  which  he  has  fully  executed ;  and  must  proceed. 
with  and  complete  the  execution  of  each  mandate  w'hich  Ix^ 
has  begnn  to  execute,  in  the  manner  specified  in  subdivision 
fourth  of  the  last  section  but  one. 

84  N.Y.  222.        §  187.  Where  a  person,  arrested  by  virtue  of  an  order  of 

arrest,  is  confined,  either  in  iail,  or  to -the  liberties  thereof,  ctt; 
the  time  of  assigning  and  delivering  the  jail  to  the  new  sber-. 

iff,  the  order,  if  it  is  not  then  returnable,  must  be  delivered  t>o 

the  new  sheriff,  and  be  returned  by  him  at  the  return  day 

thereof,  with  the  proceedings  of  the  former  sheriff  and  of  tkx^ 

new  sheriff  thereon. 

§  188.  If  the  former  sh-^riff  neglects  or  refuses  to  deliver 
to  his  successor,  the  jail,  or  any  of  the  propertj^,  documents  or 
prisoners  in  his  charge,  as  prescribed  in  tliis  title,  his  succes- 
sor must,  notwithstanding,  take  possession  of  the  jail,  and  of 
the  property  of  the  county  therein,  and  the  custody  of  tlie 

*  Fi>r  Ihw  regulating  sheriffs  office  in  New  York  cuumy,  uee   J^ 
1800  c  523  2  IG. 
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prisoners  therein  confined,  and  proceed  to  compel  the  deliv- 
ery of  tiie  documents  withheld,  as  prescribed  by  law. 

§  18Q.  If,  at  the  time  when  a  new  sheriflP  qualifies,  and 
gives  the  securitv  required  by  law,  the  office  or  the  former 
^riff  is  executea  by  his  under-sheriff,  or  by  a  coroner  of  the 
county,  or  a  person  specially  authorized  for  that  purpose,  he 
must  comply  with  tne  provisions  of  this  title,  and  perform 
the  duties  thereby  required  of  the  former  sheriff. 

CHAPTER  ni. 

CIVIL  JURISDICTION  OF  THE  PRINCIPAL  COURTS 
OF  RECORD:  ORGANIZATION,  MEMBERS,  AND 
OFFICERS  THEREOF  •  DISTRIBUTION,  AND  DIS- 
PATCH OF  BUSINESS  THEREIN. 

TITLE      I.— The  court  of  appeals. 

TITLE    IL — ^Thk  stjpreme  court,  including  the  circuit 

COURTa 

TITLE  HL — ^The  superior  city  courts. 

TITLE   IV.— The  marine  court  of  the  city  of  New  York. 

TITLE    v.— The  county  courts. 

TITLE  L 

•  The  court  of  appeals. 

AftncLsl.  Jurisdiction, and  mode  of  exercising  the  same;  general 
powers ;  terms  and  sittings. 

2.  The  clerk  of  the  court. 

3.  The  state  reporter;  publication  and  distribution  of  the 
reports. 

ARTICLE  FIRST. 

Jurisdiction,  and  Mode  of  bxercisinq  the  same  ;  General 

Powers  ;  Terbis  and  srmNGS. 

2  190.  Cases  in  which  court  of  thereupon. 

appeals  has  jurisdiction.:;       g  195.  Second    and    subsequent 

191.  Exceptions  and  qualiflca-  appeals. 

tions.  196.  Times  and  places  of  hold- 

192.  Appeals  from   certain  or-  ing  terms. 

ders,  how  heard.  197.  Court  may  be  held  in  any 

193.  Court  may  make  rules.  buildiuK  ;  adjournments. 

194.  Remittitur;    when   judg-  198.  Officers  to  be  appointed  by 

ment  absolute  to  be  ren-  court. 

)  dered}  and   proceedings 

.§  190-   [Am*dm2.]   The  court  of  appeals  has  exclusive  gJ^ri^c^'s- 

JTirisdictioii  to  review,  upon  appeal,  every  actual  deter min-  94  m.*  '.>48  \ 

ation,  made  at  a  general  term,  by  the  supreme  court  or  by  i<»3  M.  .{78; 

either  of  the  superior  city  courts,  in  either  of  the  following  JJ*  q-JI" .  ^n' 

cases,  and  no  others:  enfu'i  Id! 

1.  WUere  a  final  judgment  has  been  rendered,  in  an  action  408;  114  Id! 
commenced  in  either  of  those  courts,  or  brought  there  from  ^^;  ^^^  J^- 
another  court ;  and  upon  such  an  appeal,  to  review  on  inter-  ^33  •  ni  id. 
locutoiy  judgment  or  intermediate  order,  involving  themer-  88. ' 

its.  and  necessarily  affectiug  the  final  judgment.  13  Week. 

2.  Where  an  order  has  been  made  in  such  an  action,  affect-  o]^k^'y^'^{. 
insi  a  substantial  right,  and  not  resting  in  discretion,  which  86  Id.  wl; 
either  (first)  in  effect  determines  the  action,  and  prevents  a  121  w.  57-! 
final  judgment,  or  (second)  discontinues  the  action,  or  (third)  ^^^  ^•^'-  ^"^^ 
^ants  or  refuses  a  new  trial,  or  (fourth)  strikes  out  a  plead- 
ing 01  part  of  %  ^tltiw  i-^gj  or  (fifth)  decides  an  interlocutory 
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application,  or  a  question  of  practice,  or  (sixth)  determines  a 
statutory  provision  of  the  Slate  to  oe  unconstitutional,  and 
the  determination  api>ears  from  the  reasons  given  for  the 
decision,  or  is  necessarily  im^ied  in  the  decision. 
3  Hun    684.      ^'  Where  a  final  order,  aifecting  a  substantial  right,  has 
82  N.  y.  506;   been  made  in  a  special  proceeding,  or  upon  a  summary  appli- 
87  Id.  153 ;    cation  in  an  action,   after  judgment ;   and,  upon    such    an 
Id.  .'i27;  105   appeal,  to  review   any  intermediate   order,  involving    the 
Id.  67.  merits,  and  necessarily  affecting  the  order  appealed  f  rom.- 

iiftN  Y  iM  ^  When  an  interlocutory  judgment  has  been  entered  on  the 
1  Sn  Y  61*  decision  of  a  demurrer,  provided  that  the  appeal  shall  be 
*****  *  taken  within  sixty  days  after  the  service  on  the  attorney  for 
the  appellant  of  a  copy  of  the  judgment  and  notice  of  the 
entry  thereof,  and  provided  also  that,  excepting  in  the  case 
of  appeals  now  penaing,  the  genersdgberm  shall  certify  that  in 
its  opinion  the  question  arising  therein  is  of  sufficient  import- 
ance to  render  a  decision  by  the  court  of  appeals  desirable 
before  proceeding  farther. 

So  much  of  the  provisions  of  the  subdivision  hereby  added 
to  said  section  one  hundred  and  ninety  as  precedes  the  second 
proviso  thereof,  shall  apply  to  appeals  already  pending  in  the 
court  of  appeals^  as  well  as  to  those  that  majr  hereaif  ter  be 
brought,  exceptmg  that  so  much  of  said  subdivision  as  limits 
the  time  for  the  tfOdng  of  said  ai%>eals  shall  not  be  applicable 
to  appeals  already  pending.      ^ 

I  1274  Con-  §  101«  lAm'd  1877^  1887,  1888.1  But  the  jurisdiction,  con- 
sol.  Act.  ferred  by  the  last  section,  is  subject  to  the  following  limita- 
75  N.  Y.  166 ;   tions,  exceptions,  and  conditio:is : 

101  Id.  17  ;  107  Id.  646;  108  Id.  618 ;  117  Id.  76, 

^iff  Y  ^*  -^  appeal  cannot  be  taken,  from  an  order  granting  a  new 

State  Rep.   i^i^al,  on  a  case  or  exceptions,  unless  the  notice  of  appeal  con- 

538*   tains  an  assent,  on  the  part  of  the  appellant,  that  if  the  order 

124N.'y.ii4'.  is  affirmed,  judgment  absolute  shall  oe  rendered  against  the 

126  Id.  336.     appellant.  -    ' 

2.  An  appeal  cannot  be  taken  in  an  action  commenced  in  a 

court  of  a  justice  of  the  peace  or  in  the  city  court  of  New 

•  York,  or  in  a  district  court  of  that  city,  or  in  the  city  court  of 

Yonkers,  or  in  a  justice's  court  of  a  city,  unless  the  court 

below  allows  the  appeal  by  an  order  made  a£  the  general  term 

which  rendered  the  determination,  or  at  -the  next  general  term 

after  judgment  is  entered  thereupon.    An  action  discontinued 

because  the  answer  set  forth  matter  showing  that  the  title  to 

real  property  came  in  question,  and  afterward  prosecuted  in 

another  court,  is  not  deemed  to  have  been  commenced  in  the 

court  wherein  the  answer  was  interposed,  within  the  meaning^ 

of  this  subdivision. 

84  Hun,  584.       8.  An  appeal  cannot  be  taken  from  a  judgment,  or  from  an 

82  N.  Y.  631.    order  granting  or  refusing  a  new  trial,  except  in  an  action  or 

J?  ooc  special  proceeding  affecting  the  title  to  real  property,  or  an 

110  NY  500'   i'^^rest  therein,  if  the  matter  in  controversy,  excluding  costs, 

Id.  662  •  111   is  less  than  five  hundred  dollars ;  unless  the  court  below,  by 

Id!  .677 ;  114   an  order  made  at  the  general  term  which  rendered  the  deter- 

Id.  209;  123   minatipn.  or  at  the  next  general   term  after  judgment  is 

Id .  6/0;  ^  138  entereii  thereupon,  allows  the  appeal,  on  the  grouna  that  a  ques- 

N.  y.  6&0.       tionoflawis  involved,  which  ought  to  be  reviewed  by  Khe 

court  of  appeals. 

If  an\appeal  is  taken,  by  the  plaintiff,  from  a  judgment 
rendered  in  an  action  not  founded  upon  a  contract,  the  sum  for 
which  the  complaint  demands  judgment,  or,  if  the  action  is  to 


^ 
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recover  one  or  more  chattels,  the  yalae  o|  the  chattels,  ne 
stated  in  the  compUint,  is  deemed  to  be  th«  amount  of  the 
matter  in  controyersy,  within  the  laststibdiTiaion,  nnless  the 
defendant  has  interposed  a  oonnterolaim;  in  whioh  caee  the 
counterclaim  must  be  iaoluded,  in  determining  the  Arncvat 
in  cpntroTersy. 

§  192.  [Am'd  1887.]  An  appeal  from  an  interlocutory  i<MH.T.«8a. 
judgment  oyer-ruliog  or  sustaining  a  demurrer,  and  an  ap- 
peal from  an  order  under  subdivision  second  of  the  last  sec- 
tion but  one,  except  an  order  which  in  effect  determines  the 
action  and  prevents,  a  final  judgment,  or  discontinn^B  the 
action,  or  grants  or  refuses  a  new  trial  upon  a  case  or  ex- 
ceptions, may  be  noticed  for  hearing  on  a  motion  day  and 
heard  as  a  motion. 

§  193«  The  court  may  from  time  to  time  make,  alter, 
and  amend,  rules,  not  inconsistent  with  the  Constitution  or 
statutes  of  the  State,  regulating  the  practice  and  proceed- 
ings in  the  court,  and  the  admission  of  attorneys  and  coun- 
sellors at'law,  to  practice  in  all  the  courts  of  record  of  the 
State. 

§  194.  The  judgment  or  order  of  the  court  of  appeals  um  y  m% 
must  be  remitted  to  the  court  below,  to  be  enforced  accord-  laiii.  Y.^ 
ing  to  law.  Upon  an  appeal  from  an  order  granting  a  new 
tiial,  on  a  case  or  exceptions,  if  the  court  of  appeals  deter- 
mines that  no  error  was  committed  in  granting  the  new  trial, 
it  must  render  judgment  absolute  upon  the  right  of  theapel- 
lant;  and  after  its  judgment  has  been  remitted  to  the  court 
below  an  assessment  of  damages,  or  any  other  proceeding, 
requisite  to  render  the  judgment  effectual,  may  be  had  in 
the  latter  court. 

§  195.  Upon  a  second  and  each  subsequent  appeal,  in- 
cluding a  case  where  a  former  appeal  has  been  dismissed  for 
a  defect  or  irregularity,  the  time  of  the  filing  the  return, 
upon  the  first  appeal,  determines  the  place  of  the  cause  upoA 
the  calendar. 

§  19^  The  terms  of  the  court  of  appeals  must  be  ap« 
pointed  to  be  held,  at  such  times  and  places  as  the  court 
thinks  proper,  and  continued  as  long  as  the  public  interest 
requires. 

§  197.  A  term  of  the  court  m&j  be  appointed  to  be  held 
in  a  building,  other  than  that  designated  by  law  for  holding 
courts.  A  term  may  be  adjourned  from  the  place  where  it 
is  appointed  to  be  held,  to  another  place  in  Uie  same  city. 
One  or  more  of  the  judges  may  adjourn  a  term,  wilhont  day» 
or  to  a  day  certain. 

§  198*  The  court  may,  from  time  to  time,  by  an  order 
entered  in  its  minutes,  appoint  and  remove  its  clerk,  fts  f^ 
porter,  and  such  attendants  as  it  deems  necessary. 
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ARTICLE  SECOND. 
The  Clsbk  of  the  Coubt. 

I  199.  Olerk  of  the  ooart  of  ap-  S  202.  [Repealed  1894.] 

peals  to  give  bond;  rooma  203.  fBepealed  1894.  ] 

for  his  office.  204.  [Repealed  1894.] 

200.  To     appoint     a    deputy.  205.  [Repealed  1894.) 

Powers  of  deputy.  206.  [Repealed  1894.] 

201.  Hay  employ  assistants  in  207.  [Repealed  1894.] 

his  office.     Special  dep-  208.  [Repealed  1894.] 

uty. 

§  19f.  The  olerk  of  the  oonrt  of  appeals,  before  entering 
npon  ^e  duties  of  his  office,  most  sabsoribe  and  file  the 
Constittitional  oath  of  office,  and  most  execute  and  file  in 
tiie  Comptroller's  office  a  bond  to  the  people  of  the  State,  in 
the  penaltj  of  twenty-five  thousand  dollars,  with  two  suffi- 
cient  sureties,  approved  by  the  Comptroller  and  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office.  If 
the  bond  is  forfeited  by  a  breach  of  its  condition,  the  conrt 
of  appeals  must,  by  order,  direct  an  action  to  be  brought 
thereon.  The  money  reoovei^ed  must  be  applied,  under  the 
direction  of  the  court  of  appeals  to  indemnify  the  p  rRons 
aggrieved  by  the  breach  in  proportion  to  their  respective 
losses,  and  to  make  good  any  othei^  loss,  occasioned  by  the 
breach.  The  clerk  must  keep  his'  office  at  the  city  of  Al- 
bany, and  the  trustees  of  the  Stat^  'Qi^il  must  assign  him 
suitable  rooms  therein  for  that  pur^^se. 

§  200.  xhe  clerk,  by  a  writing,  under  his  hand  and  the 
seal  of  the  court,  filed  in  his  office,  from  time  to  time  must 
appoint,  and  may  at  pleasure  remove,  a  deputy-clerk,  who  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  duties,  the  deputy-clerk  must  sab- 
scribe  and  file  m  the  clerk's  office  the  Constitutional  oath  of 
office.  "While  Ihe  clerk  is  absent  from  his  office,  or  from  the 
sitting  of  the  court,  or  the  office  of  clerk  is  vacant,  the  dep- 
uty.clerk  has  all  the  powers  and  is  subject  to  all  the  duties 
of  the  clerk. 

§201.  [i4m'dl877.]  The  clerk  may,  with  the  approbation, 
in  writing,  of  the  judges  of  the  court,  or  a  majority  of  them, 
employ  as  many  assistants  in  his  office  as  cure  necessary.  He 
may  from  time  to  time  appoint,  and  at  pleasure  remove,  his 
assistants.  Each  assistant  is  entitled  to  a  compensation, 
fixed  and  to  be  paid  as  prescribed  b^law.  The  clerk* may 
appoint  one  of  his  assistants  as  special  deputy-clerk  ;  who 
possesses,  in  the  absence  of  the  clerk  and  tiie  deputy-clerk 
the  same  power  and  authority  as  the  clerk  at  any  sitting  of 
the  court  which  he  attends,  with  respect  to  the  business 
tzansacted  thereat. 

§  202.   [*  Bepealed  by  L.  1894,  c  135.]  • 

§  203.  [*  Repealed  by  L.  1894,  c.  135.] 

§  204,  [*  Bepealed  by  X.  1894,  o.  135.] 

§  205.  [*  Repealed  by  X.  1894,  c.  135.] 

§  200.  [*  Repealed  by  X.  1894,  c.  135.]     • 

*  9«9  tgot-note,  page  39, 


^ 
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§  207.   [*  RepecOed  by  L.  1894.  c.  135.] 
§  208.  [*  Repealed  by  L.  189i,  c.  135.] 

ARTICLE  THIRD. 
Thb  Statb  Hkpobteb  ;    Publication  LSkj>  Distbibution  or 

THB    RbPOBTB. 

%  209.  State  reporter  is    the   le-  tribute  reports. 

porterof  court  of  appeals.  8  214.  Unreported  decisions,  etc., 

210.  His  duty.  to   be    delivered   by    re-* 

211.  Not   to    be    interested   in  porter  to  snccessor. 

publication;  contracts  for  S15.  Opinions,  etc..  not  to  be 
publication.  delivered,  except,  etc. 

212.  Ck>pyright  of  reports.  21?.  Certain  opinions  to  be  de- 

213.  Secretary  of  State  to  dis-  posited  with  clerk. 

§  209.  The  reporter  appointed  I'j  the  coart  of  appeals  is 
styled  the  State  reporter ;  and  each  proviftion  of  a  statute, 
wherein  the  State  reporter  is  mentioned,  applies  to  the  offi- 
cer thus  appointed. 

§  220.  The  State  reporter  mnst  report  every  cause,  deter- 
mined in  the  court  of  appeals,  which  the  court  directs  bim- 
or  which  the  public  interest,  in  his  judj^ment,  requires  him  to 
report.  To  enable  Mm  \o perf or iti  that  duty,  tbe  judges  of  the 
court  must  deliver  to  him  the  written  opinion s,  rendered  in 
each  cause  so  determined.  Each  decision  of  the  court,  which 
is  r^^ported,  must  be  so  reported  as  soon  as  practicable  after 
it  is  made ;  and  if  the  reporter  neglects  faithfully  to  per- 

L:  1894,  c.  135,  passed  March  15,  1894,  provides  as  fol- 
fowH : 

§  1.  The  clerk  of  the  court  of  appeals  shall  transfer  to  the 
comptroiler  of  the  State  of  New  York  all  the  moneys,  securi- 
ties and  real  estate  wbich  he  now  holds,  or  which  he  now  has 
in  his  custody,  as  part  of  the  funds  and  property  formerly 
under  the  control  and  in  the  possession  of  the  court  of  ch-in- 
cerv,  or  in  any  manner  appertaining  thereto.  The  comp- 
troller Bball  give  a  receipt  to  said  clerk  for  nuch  moneys, 
B9curiti«s  and  evidences  of  title,  and  thereupon  the  comp- 
troller shall  be  vested  with  the  same  possession  of  such 
property  as  is  now  vested  in  the  c'erU  of  the  court  of  ap- 
peab. 

§  2«  Sections  two  huu'^lred  and  two,  two  hundred  and  three 
two  hundred  and  four,  two  hnmired  and  five,  two  hundred 
and  six,  two  hundred  and  seven  and  two  hundred  ond  eight 
of  the  code  of  civil  procedure  ;  also  chapter  two  hundred  of 
the  laws  of  New  York  of  eight*  en  hundred  aud  sixty  three  ; 
also  section  five  of  chapter  tbree  hund  red  of  the  laws  of  New 
York  of  eigbte-  n  hundred  and  forty-nine  ;  also  all  laws  or 
parts  of  \\WA  inc  )nsisteQt  with  the  provisions  of  this  act,  are 
hereby  repealed. 

This  act  shall  take  effect  thirt;^  da^s  after  the  passage 
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form  that  duty,  it  is  the  duty  of  the  court  to  remove  bim  from 
office. 

§211.  The  State  reporter  shall  not  have  any  pecuniary  in- 
terest in  the  reports;  but  a  contract  for  the  pubhcation  thereof, 
under  his  supervision,  must,  from  time  to  time,  be  ma^e,  in 
behalf  of  the  people,  bv  the  State  reporter,  Secretary  of  State, 
and  Comptroller,  witn  the  person  or  persons  who  agr-ee  to 
furnish  to  the  Secretary  of  State,  so  many  copies  of  eaoh  vol- 
ume, as  may  be  needea  to  enable  him  to  comply  with  the  next 
section  but  one ;  and  also  to  publish  and  sefl  the  repoi-ts,  on 
terms  the  most  advantageous  to  the  public,  regard  being-  had 
to  the  proper  execution  of  the  work,  and  at  a  price  not  ex- 
ceeding three  dollars  for  a  volume  of  not  less  than  G.ve  hun- 
dred pages.  Each  contract,  so  entered  into,  must  provide  for 
the  publication  of  the  reports,  for  three  years  from  the  expira- 
tion of  the  time,  specifiea  for  that  purpose  in  the  last  contract. 
If  the  State  rejwrter,  Secretary  of  State,  and  Comptroller  unite 
in  determining,  that  a  contract  has  not  been  faithfully  kept 
by  the  person  or  persons  agreeing  so  to  publish  the  reports, 
they  may,  by  an  instrument  in  writing  under  their  hands, 
filed  in  the  office  of  the  Secretary  of  State,  annul  the  same 
from  a  time  specified  in  the  instrument ;  and  thereupon  they 
may  enter  into  a  new  contract,  for  the  publication  of  the  re- 
ports, for  three  years  from  the  time  so  specified.  Before  en- 
teringr  into  a  contract,  the' State  reporter.  Secretary  of  State, 
and  CJomptroUer  must  advertise  for,  receive,  and  consider 
proposals  for  the  publication  of  the  reports. 

§  212.  I Am'd  1877.}  Neither  the  State  reporter  nor  any 
other  person  shaU  obtain  a  copyright  for  the  opinions  contained 
in  the  reports ;  and  the  same  may  be  published  by  any  per- 
son- But  the  copyright  of  the  statements  of  facts,  of  the 
head-notes,  and  of  all  other  notes  or  ref  erencesL  prepared  by 
the  State  reporter,  must  be  taken  by,  and  shall  be  vested  in 
the  Secretary  of  State,  for  the  benefit  of  the  people  of  the 
State. 

§218,  [i4m'dl894.]  Of  the  copies  of  each  Tolume  of  the 
reports,  furnished  to  the  secretary  of  state,  he  must  deliver 
one  to  the  clerk  of  each  county,  for  the  use  of  the  county, 
deposit  one  in  the  office  of  the  attorney-general,  deliver  one 
to  the  olerk  of  the  court  of  appeals,  for  the  use  of  that 
court,  and  one  copy  for  each  judge  thereof,  deliver  one  to 
each  justice  of  the  supreme  « ourt,  and  deposit  three  copies 
in  the  state  library. 

§  214.  A  State  reporter  must,  on  the  appointment  of  his 
successor,  deliver  to  him  all  papers  in  his  hands,  pertaining  to 
a  cause  which  he  has  not  reported,  or  which  are  not  necessary 
to  be  retained  by  him,  to  complete  the  publication  of  a  vol- 
ume which  is  then  partly  printed. 

§  216.  A  State  reporter,  after  the  expiration  of  his  term 
of  office,  shall  not  deliver  a  paper  specifiea  in  the  last  section, 
or  a  copy  thereof,  to  any  person  other  than  his  successor  in 
office,  or  the  publisher  of  a  partly  printed  volume ;  except 
that  a  copy  of  such  a  paper  may  be  furnished  by  him,  during- 
a  vacancy  in  the  office,  to  a  judge  of  the  court,  or  to  the  at- 
torney for  a  party  to  the  cause  to  which  it  relates. 

§216.  The  State  reporter  must  deposit  with  the  clerk  of 
the  court,  all  opinions  delivered  to  him,  which  are  not  to  be  re 
ported,  immediately  after  the  publication  of  the  reports  of  the 
other  cases,  decided  at  the  same  time.    They  must  be  proper- 
ly aie4  ?tnd  preserved,  by  the  clevis,,  r     r  • 
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TITLE  U, 

The  supreme  court,  induding  the  cirouit  courts. 

Article  1.  Jurisdiction  and  powors ;  designations  of  terms :  distri- 
bution of  business  amon^  the  terms  and  Judges; 
attendants  upon  tlie  bitiings ;  miscelianeous  pro> 
visions. 

2.  The  supreme  court  reporter. 

3.  Stenographers. 

ARTICLE  FIBST. 

Jurisdiction  and  Powers  ;  Designation  of  Terks  ;  Dis- 
tribution OP  Business  among  the  Terms  and  Judges  ; 
Attendants  upon  the  Sittings  ;  Miscelxankous  Pro- 
visions. 

2  217.  General  juri-<liction  of  su-  another  deportment. 

pretn*^  couri.  |  232.  Appointments    of  special 

218.  Supreme  court  may  change  terms,  circuit  courts,  and 

plHce  of  trial  of  actions  courts  of  oyer  and  term- 

pendint;  in  other  courts.  Iner. 

210.  Judicial  departments; gen-  233.  Publication     of     appoint- 

eral  terms.  ■  ments. 

220.  Presiding    and    associate  234.  Governor  may  appoint  ez 

justices  ;  how  long  to  act.  traordiuary   terms;  Jus- 

221.  Vacancies  ;  how  filled.  tices  to  hold  them. 
22-2.  Assignment  of  duties  to          235.  General  powers  and  dnties 

justice    whose    designa-  of  Justices. 

tiDQ  is  revoked.  236.  Governor  may  appoint  in 

£23.  Designation,etc.,tobefiled  New  York  city,  fudge  of 

Willi  Secretary  of  State.  ^             othercourtto  hold  terms. 

224.  Presiding    and    associate  237.  Governor  to  designate  Jus- 

justices  may  act  out  of  tices  to  hold  courts  in 

their  departments.  certain  cases. 

225.  Times  and  places  of  hold-  238.  Place  of  holding  the  terms. 

iu}5  general  terms ;  how  239.  Special    terms   adjourned 

appointed.  to  chambers;  trials  there-    . 

226.  Appointment  to  be    pub-  at. 

linhed.  240.  Judges  of  superior  court 

227.  Appointment  may  be  made  ofBuflfalo  may  make  or^ 

or  filed  after  the  prescrib-  ders. 

ed  time.  241.  What  Judges  may  perform 

228.  When  aH!>ociate  Justice  to  duties  ofjustice  atcham- 

preside,  etc.  bers. 

230.  Genernl  term,  heid  by  two  242.    Officers    pequired   to   at- 

Justices.      Ke^argument,  tend  general  term.  Sher^ 

*»tc.  ifTs  duty. 

231.  W  .crn  cause  to  be  heard  in  243.  Fees  of  such  officers  ;  how 

paid. 

§  217.  The  general  jurisdiction  in  law  and  equity,  which    1 1103  i:on- 
etie  supreme  court  of  the  State  possesses,  under  the  provisions   sol.  Act 
of  the  Constitution,  includes  ail  the  jurisdiction,  which  was   W  Abb.  N'.c. 
p-j^sessed  and  exercised  by  the  supreme  court  of  the  colony  of   JJ*  "•  "^  ^*^' 
New  York,  at  any  time,  and  by  the  court  of  chancery  in  Eng-      ^ 
land,  on  the  fourth  dajr  of  July,  seventeen  hundred  and  seven- 
ty-six, with  the  exceptions,  aaditions,  and  limitations,  created 
and  imposed  by  the  Constitution  and  laws  of  the  State.    Sut>- 
ject  to  those  exceptions  and  limitations,  the  sirpreme  court  of 
the  State  has  all  the  powers  and  authority  oi  each  of  those 
courts,  and  exercises  tne  same  in.  like  manner. 

§  218.  The  supreme  court,  upon  the  application  of  either 

Sarty,  may,  and.  in  a  proper  case,  must  make  an  order, 
irectin^  tnat  an  issue  of  fact,  joined  in  an  action  or  special 
proceedmg,  pending  in  any  other  court  of  record,  except  a 
superior  city  court,  the  marme  court  of  the  city  of  New  York, 
01  {(  county  court,  be  tried  at  a  circuit  court  in  another  countiy| 
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on  such  terms  and  under  such  regulations  as  it  deems  just ; 
and  thereupon  the  issue  must  be  tried  accordingly.  After 
the  trial,  the  clerk  of  the  county,  in  which  it  has  taken  place, 
must  certify  the  minutes  thereof ;  which  must  be  filed  ^with  the 
clerk  of  the  court,  in  which  the  action  or  special  proceeding 
is  pendint?.  The  subsequent  proceedings  in  the  last  mentionea 
court  must  be  the  same,  as  if  the  issue  had  been  tried  therein. 

§210.  The  departments  into  which  the  State  is  divided, 
for  the  purposes  of  orj^nizin^  and  holding  general  terms  of  the 
supreme  court,  are  styled,  m  this  act,  judicial  departments. 
There  is  a  general  term  of  the  supreme  court  in  each  judicial 
department,  composed  of  a  presiding  Justice  and  two  asso- 
ciate justices,  designated  from  the  whole  bench  of  justices  of 
the  supreme  court,  as  prescribed  in  the  next  two  sections^ 
''"he  justices  so  designated  are  styled  in  this  act,  general  term 
justices. 

§  220.  A  presiding  justice  shall  act  as  such,  during  his 
omcial  term  as  a  justice  of  the  supreme  court,  and  an  asso- 
ciate justice  for  five  years  from  the  thirty-first  day  of  Decem- 
ber, next  after  his  designation  ;  or  until  the  earlier  close  of 
his  official  term.  But  the  Gk>venor  may,  at  any  time,  upon 
the  written  request  of  a  general  term  justice,  revoke  hid 
designation. 

§  221.  Within  three  months  before  a  vacancy  is  to  occur 
by  lapse  of  time,  or  as  soon  after  its  occurrence  as  practicable, 
the  Gfovenor  must  designate,  from  the  whole  bench  of  justices 
of  the  supreme  court,  auotHer  presiding  or  associate  justice, 
as  the  case  requires.  The  person  so  desi^ated  shall  act  as 
presiding  or  associate  justice,  for  the  period  specified  in  the 
last  section.  When  a  vacancy  occurs,  for  any  cause  except 
lapse  of  time,  the  G-ovenor  must  designate  a  i)residing  or 
associate  justice,  as  the  case  requires.  An  associate  justice, 
thus  designated,  shall  act  for  nis  predecessor's  unexpired 
time,  or  until  the  earlier  close  of  his  official  terno. 

§  222.  Where  the  G-ovcrnor  revokes  the  designation  of 
a  general  term  justice,  as  prescribed  in  the  last  section  but 
one  he  may  prescribe  the  duties  to  be  performed  by  that 
justice,  in  holding  court  in  any  part  of  the  State,  from  the 
time  of  such  revocation  until  the  taking  effect  of  the  next 
appointment  of  terms,  as  prescribed  in  section  two  hundred 
and  thirty-two  of  this  act,  for  the  judicial  department  to 
which  that  justice  belongs. 

§  223.  A  designation  of  a  general  term  justice,  or  a 
revocation  thereof,  must  be  .in  writing,  and  filed  in  the  office 
of  the  Secretary  of  State.  The  request  of  the  justice  whose 
designation  is  revoked,  must  be  filed  with  the  revocation. 

§  224.  A  presiding  justice,  designated  for  a  judicial  de- 
partment, may  preside  at  a  general  term,  held  in  another 
department,  if  the  presiding  justice  of  that  department  is 
absent,  or  disqualified  from  acting ;  and  an  associate  justice 
may  act  as  such,  at  a  general  term  held  in  another  depart- 
ment, in  place  of  an  associate  justice  of  that  department,  who 
is  in  like  manner  absent  or  disqualified. 

§  226.  [Am'd  1877.]  On  or  before  the  first  day  of  De- 
cember, in  the  year  eighteen  hundred  and  seventy-eight,  and 
each  second  year  thereafter,  the  general  term  justices  in  each 
judicial  department,  or  a  majority  of  themj  must  appoint  the 


times  and  i>laces  for  holding'  the  general  terms  of  the  supreme 
coujrty  'within  their  judicial  (^parbnent,  for  two  years  from  the 
first  clay  of  January,  of  the  year  then  next  following.  Thej 
must  so  designate  at  least  one  general  term  in  ea^  ye^r^ 
to  be  beld  in  each  of  tl)e  judicial  distiicts  composing  tluB  de- 
partment. 

§  220.   An  appointment  so  made  must  be  signed  by  the 

gistices  making  it,  and  filed  on  or  before  the  fifteenth  day  of 
ecember  of  the  same  year,  in  the  office  of  Secretary  of  State; 
who  must  immediately  thereafter  publish  a  copy  thereof  in 
the  newspaper  printed  at  Albany,  m  which  legal  notices  are 
required  to  be  published,  at  least  once  in  each  week,  for  four  suc^ 
cessive  creeks.  The  expense  of  the  publication  is  payable  out 
of  the  treasury  of  the  State. 

§  227.  If  an  appointment  of  general  terms  is  not  made  or 
filed,  before  the  expiration  of  the  time  specified  therefor  in  the 
last  t\¥0  sections,  it  may  be  made  or  filed  at  the  earliest  con> 
venient  time  thereafter ;  and  the  terms  appointed  thereby  may 
be  held  pursuant  to  the  same,  after  it  has  been  published  for 
the  length  of  time,  prescribed  in  the  last  section. 

§  228.   r^mW  1881, 1893.] 

If  a  presiding  justice  is  not  present,  at  the  time  and 
place  appointed  for  holding  a  general  term,  the  associate 
justice  present,  ha^vinfi;  served  the  longest  time  R8*snch,  or, 
if  two  are  present  who  have  served  the  s-ime  length  of  Ume, 
the  eld'-r  of  tbem  must  act  as  presiding  jnsuce  nntil  a  pre- 
siding j  nstice  attends.  If  only  one  general  term  justice  is 
pr  sent,  he  mny  select  one  or  two  justices  of  the  supreme 
court  t  o  hold  with  him  the  general  term,  until  t^o  general 
term  justices  attend.  If  only  two  general  term  justices  are 
present,  they  il:iay  select  a  justice  of  the  supreme  court  to 
hold  general  term  with  them. 

§  229.  [Repealed  Wn.l 

§  230.  A  general  term  may  be  held  by  two  Justices ;  and 
the  concurrence  of  two  justices  is  necessary  to  pronounce  a 
decision.  If  two  do  not  concur,  a  re-argument  must  be  or* 
dered. 

§  231.  Where  an  order  for  a  re-argument  has  been  made, 
as  prescribed  in  the  last  section,  and  one  of  the  general  term 
justices  of  that  judicial  department  is  not  qualified  to  sit  in 
the  cause,  the  order  directing  the  re-argument  may,  in  iie 
discretion  of  the  general  term,  direct  it  to  take  place,  an'  the 
cause  to  be  decided,  in  another  judicial  department,  spe  ified 
in  the  order.  And  where  two  of  the  general  term  justi  ;es,  in 
a  department,  are  not  qualified  to  sit  in  a  cause,  to  be  heard 
at  tne  general  term  or  that  department,  an  order  '/lay  be 
made,  upon  notice,  by  the  other  general  term  justice,  or  at  a 
special  term  of  the  court  held  in  that  department,  directing 
tnat  the  cause  be  heard  and  decided  in  another  judicial  de- 
partment, specified  in  the  order.  But  this  section  does  not 
prevent  tne  cause  from  being  heard  and  decided,  in  the  same 
Judicial  department,  by  two  qualified  justices,  if  an  order, 
directing  the  same  to  be  heard  and  decided  in  another  depart- 
ment, has  not  been  made. 

§  232-     [4m'dl886,  1893.]    On  or  before  the  first  day  2  1111  Coik- 
of  December,  in  the  year  eighteen  hundred  and  seventy-  "<>*•  ^ct. 
seven,  and  every  second  year  then^after,  the  justices  of  the 
supreme  court,  for  each  juHcial  department,  or  a  majority 
pf  them«  must  appoint  the  times  and  places  for  holding  the 
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■peoial  terms  of  tlie  finprexne  court,  and  terms  of  the  circDit 
ooorts  and  conrts  of  oyer  and  terminer  within  their  depart- 
ment, for  two  years  from  the  fir^t  day  of  January  of  the 
year  next  following  ;  if  for  any  rt-ason,  snch  an  appointment 
is  not  mitda  beiore  the  expiraUon  of  the  time  so  speciiied,  it 
must  be  mada  at  the  earliest  convenient  time  th<^reafter.  At 
least  one  special  tf^rm  uf  the  supreme  courr,  and  two  terms 
of  the  circuit  cour£  and  of  the  court  of  oyer  and  terminer, 
must  be  appointed  to  be  held  in  each  year,  in  each  c>  >un<y 
separately  organized.  Fulton  and  Hamilton  counties  shall 
be  deemed  .one  county  for  tUe  purposes  of  this  section.  Two 
or  more  terms  of  the  circuit  court  may  be  uppoiated  to  be 
held,  and  may  be  held  at  the  same  time  in  the  ci.y  and 
county  of  New  York.  A  term  of  the  circuit  court,  and  roui  t 
of  oyer  and  terminer,  in  any  county,  may  be  held  in  two  or 
more  parts  whenever,  in  the  opinion  of  the  justice  assigne%l 
to  hold  the  term,  the  business^to  be  done  shall  require  it. 

§  233.  An  appointment  so  made  must  be  signed  by  the 
justices  makixie  it,  and  immediately  filed  in  the  office  of  the 
Secretary  of  ^ate.  who  must  publish  a  copv  thereof  in  the 
newspaper,  printea  at  Albany,  m  which  legal  notices  are  re- 
quired to  be  published,  at  leas6  once  in  each  week,  for  three 
successive  weeks,  before  the  holding  of  a  term  in  pursuance 
thereof.  The  expense  of  the  publication  is  payable  out  of  the 
treasury  of  the  Stj^te. 

§  234.  The  Governor  may,  when,  in  his  opinion,  the  public 
interest  so  require^  appoint  one  or  more  extraordinary  general 
or  special  terms  of  the  supreme  court,  or  terms  of  a  circuit 
court,  or  court  of  oyer  and  tenuiner.  He  must  designate  the 
time  and  place  of  holding  the  same,  and  name  the  justice  who 
shall  hold,  or  preside  at  each  term,  except  a  general  term  ;  and 
he  must  give  notice  of  the  appointment,  in  such  manner  as,  in 
his  judgment,  the  public  interest  requires. 

§  235.  Any  justice  of  the  supreme  court  has  power  to  sit 
at  a  general  term,  or  to  hold  a  special  term  of  the  supreme 
court,  or  a  term  of  the  circuit  courk  or  to  preside  at  a  term 
of  the  court  of  oyer  and  terminer,  for  the  whole  or  any  por- 
tion of  the  term ;  and  to  act  upon  any  business,  which  regu- 
larly comes  before  the  term  in  which  be  is  sitting ;  except 
where  he  is  personally  disqualified  from  sitting,  in  a  particular 
action  or  special  proceeding.  Each  justice  must,  at  all  rea- 
sonable times,  when  not  engaged  in  holding  court,  transact 
such  judicial  business  as  may  be  done  out  of  court. 

S  236.  lAm?d  18*.J     The  Governor  may,  when,  in  his 
I  i;iO  Con-   (pinion,  the  public  interest  so  requires,  designate  one  or  more 
fSi'js^iin    judges  of  the  superior  court  of  the  city  or  New  York,  or  of 
i99ri.Y.i«i.   ^jjg  court  of  common  nleas  of  the  city  and  county  of  New 
York,  to  hold  terms  of  tne  circuit  court,  and  special  teiins  of 
the  supreme  court  in  that  city.    The  designation  must  be  in 
writing,  and  must  specify  each  term,  and  the  judge  designa- 
ted to  hold  the  same.    A  case  or  exceptions,  in  a  cause  tried  at 
fRich  tfeniL  must  be  settled  before  the  judge  who  held  the 
same ;  and  a  judge  thus  designated  may,  after  the  expiration 
of  the  period  of  such  designation,  decide,  finallj  determine, 
and''  dispose  of  any  action,  proceeding  or  motion,  that  may 
have  been  tried  or  heard  before  him ;  and  such  judge,  during 
the  period  of  such  designation,  posseses,  within  the  city  or 
IXew  York,  all  the  powers  of  a  lustipe  of  the  supreme  court, 
in  or  out  of  court,  to  make  orders  in  any  aotionor  specif 
proceeding  in  the  supreme  court. . 
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§  237.  If  a  general  or  special  term  of  the  sapreme  court, 
or  a  term  ^f  the  circuit  court,  or  court  of  oyer  and  terminer, 
duly  appointed,  is  in  dan^r  of  failing,  the  Ck)vemor  may- 
designate  one  or  more  justices  of  the  supreme  court,  as  the 
case  requires,  to  preside  at  the  term  of  the  court  of  oyer  and 
terminer,  or  to  hold  the  term  of  the  supreme  court,  or  circuit 
court,  in  the  absence  of  the  justice  or  justices  appointed  to 
preside  at  or  hold  the  same. 

§  238.  The  place  appointed  within  each  county,  for  hold- 
ing a  special  term  of  the  supreme  court,  at  which  issues  of  fact 
are  triable,  or  a  term  of  the  circuit  court,  or  court  of  oyer 
and  terminer,  must  be  that  designated  by  stotute,  for  hoicking 
liie  county  or  circuit  court. 

§  239.  A  special  term  of  the  supreme  court  may  be  ad- 
journed to  a  future  day^  and  to  the  chambers  of  any  justice 
of  the  court,  residing  within  the  judicial  district,  by  an  entry 
in  the  minutes ;  and  then  adjourned  from  time  to  time,  as  the 
justice  holding  the  same  directs.  An  action  triable  by  the 
court,  without  a  jury^  which  was  upon  the  calendar  of  the 
term  before  it  was  adjourned,  may  be  tried  at  a  term  so  ad- 
journed, and  held  at  chambers,  by  consent  of  both  parties, 
but  not  otherwise.  In  that  case,  the  attendance  of  the  clerk, 
the  sherifT,  the  crier,  or  a  constable,  is  not  required,  unless  the 
justice  directs  one  or  more  of  those  officers  to  attend. 

§  240.  Each  judee  of  the  superior  court  of  Buffalo  may, 
within  that  city,  make  an  order  in  an  action  or  special  pro- 
ceeding, pending  in  the  supreme  court,  which  a  justice  of  the 
supreme  court  may  make,  out  of  court. 

§  241.  A  judge  of  a  superior  city  court,  within  his  city,  25  Hun,  251; 

and  a  county  judge,  within  his  county,  possesses,  and  upon  46  Id.  4()8. 

proper  application  must  exercise,  the  power  conferred  by  law,  121 N. Y.  679. 
m  general  language,  upon  an  officer  authorized  to  perform  the 
duties  of  a  justice  of  the  supreme  court  at  chambers,  or  out  of 
Ci^nrt. 

§  242.  lAni'd  1877,  1879.]  A  general  term  must  be  at- 
tended by  the  sheriff  of  the  county  m  which  it  is  held,  his 
under  sheriff,  or  one  of  his  deputies:  by  two  constables  or 
police  officers,  notified  by  the  sheriff ;  by  a  crier  for  courts 
within  the  county :  and  by  the  county  clerk,  or  his  deputy  op 
special  deputy  ;  all  of  whom  must  act  under  the  direction  of 
the  court,  or  of  the  presiding  justice.  The  sheriff  of  the 
county  must  cause  the  room  in  which  the  general  term  is  held 
to  be  properly  heated,  ventilated,  lighted  and  kept  comfort- 
ably clean  and  in  order.  The  court  may  enforce  the  perform- 
ance of  that  duty  bv  the  sheriff.  The  sheriff  must  also  provide 
the  court  with  all  necessary  stationery  and  minute  books 
upon  the  written  requisition  of  the  court  or  of  the  justice  pre- 
siding at  the  term. 

S  243.  The  fees  of  a  crier,  a  sheriff,  a  constable  or  a 
police  officer,  for  attending  a  general  term,  and  all  expenses 
mcurred  by  a  sheriff  in  obedience  to  the  last  section,  must  be 
audited  by  the  Comptroller,  and  naid  out  of  the  treasury  of 
the  State.  The  fees  and  proper  cnarges  of  the  clerk,  for  ser- 
vices rendered  at  or  preparatory  to  a  general  term,  and  not 
legally  chargeable  to  an  attorney  or  a  party,  are  a  county 
charg^Oi 
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ARTICLE  SECOND. 

Thb  Supremb  Court  Reporter. 

I  344.  DesiKnatioQ    of  supreme  same  purpose. 

court  reporter.  g  248.  Papers  aua  opinions  to  be 

246.  Term  of  office;   how  ap-  furnished  to  the  reporter. 

pointed  and  removed.  249.  Duty  of  reporter;  no  sal- 

246.  Meeting   for  appointment  ary  to  be  paid  to  him. 

or  removal.  250,  Price  of  the  volumes  of  re- 

247.  Special   meeting   for  the  ports. 

§  244.  The  reportei'  of  the  decisions  of  the  supreme  court 
is  styled  the  supreme  court  reporter ;  and  each  provision  of  a 
statute,  wherein  the  supreme  court  reporter  is  mentioned,  aj>- 
plies  to  that  officer. 

§  245.  The  term  of  office  of  the  supreme  court  reporter  is 
five  years  from  the  tim6  of  his  appomtment,  and  until  his 
successor  is  appointed  and  quaUfiea  He  must  be  appointed 
and  may  be  removed,  for  cause,  by  the  general  term  justices 
of  the  supreme  court,  or  a  majority  of  such  of  them  as  attend 
at  a  convention,  helcl  as  prescribed  in  the  next  two  sections. 
An  appointment  or  removal  must  be  in  writing ;  it  must  be 
signedTby  the  justices  making  it,  and  filed  in  the  office  of  the 
Secretary  of  State  ;  otherwise  it  is  of  no  effect. 

§  246.  iAm'd  1877.]  The  general  term  justices  of  the  su- 
preme court  must  meet  in  convention,  at  the  capitol  in  the  city 
of  Albany,  at  noon  of  the  day  when  the  term  of  office  of  the  su- 
preme court  reporter  expires,  for  the  purpose  of  appointing  a  su- 
preme court  reporter  in  his  place.  If  that  day  is  Sunday  or  a 
public  holiday,  tne  convention  must  be  held  at  tne  same  time  and 
place,  on  the  first  day  thereafter,  not  being  Sunday  or  a  public 
holiday.  If  an  appomtment  is  not  made  at  such  a  meetm^,  it 
may  be  made  at  a  special  meetingof  the  convention,  held  as 
prescribed  in  the  next  section.  The  supreme  court  reporter 
may  be  removed  at  such  a  special  meeting. 

§  247.  A  special  meeting  of  the  convention,  for  the  ap- 

g ointment  or  removal  of  a  supreme  court  reporter,  must  be 
eld  at  the  capitol  in  the  city  of  Albany ;  but  it  may  be  ad- 
journed to  any  other  place.  It  may  be  called  by  a  presiding 
justice,  by  written  or  printed  notice  stating  the  object  of  the 
meeting,  and  served,  personally  or  through  the  post-office,  up- 
on each  of  the  general  term  justices,  at  least  two  weeks  be- 
fore the  time  appointed  therefor.  If  the  object- of  the  meet- 
ing is  to  consider  the  question  of  the  removal  of  the  supreme 
court  reporter,  the  notice  must  be  accompanied  with  a  copy 
of  the  grounds,  alleged  for  the  removal ;  and  both  must  oe 
served  upon  the  supreme  court  reporter,  personally,  or  by 
leaving  them  at  his  last  place  of  residence,  with  some  person 
Oa  suitable  age  and  discretion,  at  least  ten  days  before  the 
time  appointed  for»the  meeting. 

§  248.  In  each  cause  heard,  at  a  general  term  of  the  su- 
preme court,  the  attorney  or  counsel  for  each  party  must  de- 
fiver  to  the  clerk,  for  the  use  of  the  supreme  court  reporter,  a 
duplicate  of  each  paper  furnished  by  liim  for  the  use  of  the 
court.  The  clerk  must  colle?-t  those  papers  from  the  counsel; 
and  immediately  after  the  adjournment  of  the  term,  he  must 
transmit  them,  and  certified  copies  of  all  the  decisions,  made 
at  that  term,  to  the  supreme  court  reporter,  at  the  latter's  ex- 
pense. Each  judge  who  renders  a  written  opinion  in  a  cause 
decided  at  a  general  term,  must  transmit  it,  or  a  certified  copy 
thereof,  to  the  supreme  court  reporter,  who  must  pay  the  ejc- 
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pense  of  transmission,  and  also,  where  a  copy  is  transmitted, 
the  expense  of  copying,  not  ezoeeding  eight  cents  for  each 
folio. 


§  249.  [Am'd  1885, 1893.]  The  supreme  coort  reporter 
is  not  entitled  to  a  salary. .  He  mnst  report  and  publish 
snch  of  the  decisions  at  the  general  or  special  terms  of  the 
coart  as  he  deems  it  for  the  pnblic  interest  to  have  reported. 
He  mnst  also  report  and  publish  the  decision  in  a  particular 
canse,  which  the  court,  at  a  general  or  special  term,  specially 
directs  him  to  report.  He  must  prepare  for  each  Toluma 
and  canse  to  be  published  therewith,  the  nsnal  digest,  head 
notes,  tables  of  contents,  and  index. 


§  250.  [Am'd  1893,  1894.]  The  supreme  court  reporter 
must  canse  the  reports,  published  as  prescribed  in  the  last 
section,  to  be  kept  constantly  for  sale  to  persons  within  the 
state,  nt  a  price  not  exceeding  two  dollars  and  fifty  cents,  for 
a  bonnd  volume  of  not  less  Uian  seven  hundred  pages. '  He 
may  also  cause  advance  sheets  to  be  published  at  not  to 
exceed  fifty  cents  a  volume.  He  must  cause  a  copy  of  each 
volume  of  the  reports  as  soon  as  printed,  to  be  dehvered  to 
each  judge  and  justice  of  the  court  of  appeals,  the  supreme 
court  and  the  superior  city  courts,  dunng  his  tenn  of  office. 
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Btriet 

262.  Stenographers    for    extra 
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oial  district 
8  267.  Their  salaries;  how  paid. 
268.  Stenographers  for  the  re^ 

iiialning  districts. 
1169.  Their  salaries ;  how  paid. 

260.  Their  expenses  ;  how  paid. 

261.  Additional       stenographer 

when  two  courts  held  at 
the  same  time. 

262.  Temporary  stenographer. 


§  251.     [Am*d  1880,   1883,   1892.]     The   justices  of  the  8  ill^>  Con* 
supreme  court  for  the  first  judicial  district  or  a  migority  of  ®°^-  ^®*' 
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thexA  must  appoint  and  may  at  pleas  are  remove  a  steno- 
graphet  ioi  each  terin  of  the  circait  court,  two  stenographers 
for  the  general  term  of  the  supreme  court,  first  judicial 
department,  and  one  stenographer  for  each  apecial  term  of 
the  supreme  court,  which  constitutes  a  separate  part.  Eadi 
Rteuographer  so  appointed  is  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  He  must  attend  all  the 
sittings  of  the  part  for  which  he  is  appointed.  If  the  judge 
req[uires  a  copy  of  any  proceedings  written  out  at  length  from 
st3nop;raphio  notes,  he  may  make  an  order,  directing  one- 
half  of  the  stenographer's  fees  therefor,  to  be  paid  by  each 
of  the  parties  to  the  action  or  special  proceedings,  at  the 
rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
f ore  3  payment  thereof.  Any  such  copy  shall  be  accessible 
to,  and  may  be  examined  by,  any  of  the  counsel  in  the  cause. 
If  there  are  two  or  more  parties  on  the  same  side,  the  order 
may  direct  either  of  them  to  pay  the  sum  payable  by  their 
side,  for  the  stenographer's  fees ;  or  it  may  apportion  the 
payment  thereof  among  them,  as  the  judges  deem  Just. 


8 1116.  Con-  §  252.  The  jndge  ^ho  holds,  in  the  first  Jndioial  distriot^ 
Boi.  Act.  an  extraordinary  term  of  the  circuit  court,  or  an  extraordi- 
nary special  term  of  the  supreme  court,  mast  appoint  a 
stenographer  for  that  term,  who  is  entitled  to  a  compensa- 
tion, at  the  rate  and  in  the  manner  prescribed  by  law  for  the 
official  stenographer. 


8 1512,  Oon-  §  25S.  The  jadge  presiding  at  a  tefm  of  the  court  of  oyer 
BoLAct.  and  terminer,  held  in  and  for  the  city  and  county  of  Hew 
York,  must  designate  a  stenographer  of  the  supreme  court, 
to  act  as  stenographer  for  that  term  during  its  sitting,  who 
is  not  entitled  to  any  compensation  in  addition  to  his  salary; 
except  that,  if  a  copy  of  any  proceedings,  written  out  at 
length  from  the  stenographic  notes,  is  required  for  the  tise 
of  the  presiding  jndgx.  or  the  district  attorney,  the  steno- 
grapher's fees  thexQ£or  are  payable,  Ott  bis  certificate,  as  a 
County  charg«« 


§  254.  [iim'd  1884.]  The  justioes  of  the  snpreme  conri 

residing  in  the  county  of  Kings,  or  a  migority  of  them,  most 

appoint  and  may  at  pleasure  remove  three  stenographers 

who  shall  severally  attend,   as  directed  by  the  respective 

udges  appoJDtuig  tbem,  the  general  ^d  special  terus  pf 


^ 
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the  supreme  conrt^  and  the  termR  of  the  circuit  court  and 
court  of  oyer  and  terminer  in  the  county  of  Kings,  and  shall 
each  receive  an  annual  salary  of  twenty- five  hundred  doUan, 
and  the  expense  thereof  shcul  be  raised  with  the  abnual  tax 
levy  as  a  oountj  charge. 


§  255«  The  steno^pher  appointed  as  jsrascribed  in  the 
last  section,  may,  with  the  consent  of  the  judge  holding  or 
presiding  at  a  special  term  of  the  supreme  court,  or  term  ef 
the  oircuit  court,  or  oourt  of  oyer  and  terminer,  employ  an 
assistant  stenographer,  to  aid  him  in  the  discharge  of  Ida 
duties  at  that  term,  whose  compensation  must  be  p^id  by 
the  stenographer,  and  shall  not  oeoome  a  county  charge. 


§  256«  [Am*d  1877.]  Each  justice  of  the  supreme  oourt  for  81  ii7i.iin, 
the  second  judicial  district  who  does  not  reside  in  the  county  Contol.  Act 
of  Kings  must  appoint,  and  may  at  pleasure  remove,  a 
stenogprapher  who  must  attend,  as  directed  by  the  justice 
appointing  him,  the  general  and  special  terms  of  thosupreue 
court,  and  the  terms  of  the  circuit  court  and  oourt  of  oyer 
and  termioer  held  in  the  counties  of  Suffolk,  Queens,  Mch- 
mond,  Westchester,  Bockland,  Putnam,  Dutchess,  or  Orange, 
and,  when  not  thus  officially  engaged,  the  stated  terms  of 
the  ooanty  court,  in  each  of  those  counties. 


§  25 7«  Each  stenographer,  appointed  as  presotibed  in  the 
last  section,  is  entitled  to  a  salary  fixed  by  law.  To  make 
up  and  pay  the  salaries,  the  board  of  supervisors  of  each  of 
the  said  counties  must  annually  levy,  and  cause  to  be  col- 
lected, as  a  county  charge,  a  proportionate  part  of  the  sum 
necessary  to  pay  the  same,  to  be  fixed  by  the  Comptroller  of 
the  State,  in  accordance  with  the  amount  of  the  tflzable  real 
and  perscu^  property  in  each  county,  as  shown  by  the  last 
annual  asseBsmentproU  therein.  The  treasurer  of  each 
county  must  pay  over  the  sum  bo  raised,  to  the  Comptroller 
of  the  State,  who  must  thereupon  pay  the  salary  of  each 
stenographer  in  equal  quarterly  payments,  under  the  direc- 
tion of  the  justice  making  the  appointment. 


§  258.  [Am'd  1882,  1883,  1884,  1885,  1886,  1887,  1888, 
1890,  1893,  1894,  amendment  io  take  effect  September  1,  1894.] 
The  justices  of  the  supreme  court,  or  a  majority  of  them,  for 
each  judicial  district  excepting  the  first,  second,  fifth,  seventh 
and  eighth  shall  appoint  and  ma^^  at  pleasure,  remove  three 


r 
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stenographers  of  the  supreme  oonrt  for  such  district.  The 
jQstioett  of  the  supreme  court,  or  a  majority  of  them,  for  the 
fifth,  seventh  and  eighth  judicial  districts,  shall  appoint,  and 
may,  at  pleasure,  remove  four  stenographers  of  the  saprenie 
oourt  for  each  of  such  districts.  Each  of  such  stenogrnphers 
shall  attend  sdch  circnits  courts,  special  terms  of  the  supreme 
courts  and  courts  of  oyer  and  terminer,  in  his  judiciiil 
district,  as  he  shall  be  assigned  to  attend  by  the  justices  of 
the  supreme  court,  or  a  majority  of  them,  for  sucn  district. 
Each  of  sQch  stenographers  shall  reoeiye  an  annual  salary  <»f 
twenty-five  handred  dollars,  to  be  paid  by  the  comptroller  of 
the  state  in  <  qual  quarterly  pajrments,  upon  the  certificate 
of  a  justice  of  the  supreme  oourt  of  the  judidal  district  for  ^ 
which  he  sbaJl  hive  Men  appointed. 
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§  259.  lAm*d  1885, 1889. 1890.]  To  provide  the  means  to 
pay  such  salary  the  Comptroller  of  the  State  shall,  on  or 
before  the  first  day  of  November  in  each  year,  fix  and  trans- 
mit to  the  clerk  of  the  Board  of  Supervisors  in  each  of  the 
counties  in  said  district  a  statement  of  the  sum  to  be  raised 
by  such  Board  of  Supervisors,  in  accordance  with  the  amount 
of  taxable  real  and  personal  propertj'^  in  each  of  Said  counties 
as  shown  by  the  last  annual  assessment-roll  therein.  The 
Boards  of  Supervisors  in  each  of  such  counties  shall  annually 
levy  and  cause  to  be  collected  in  such  county,  and  to  be  paid 
over  to  the  county  treasurer  thereof,  the  sum  so  fixed  by  the 
Comptroller  to  be  raised  by  such  Board  of  Supervisors,  and 
such  county  treasurer  shall  pay  such  sum  to  the  Comptroller 
of  the  State  for  the  payment  of  said  salaries.  Until  tne  first 
day  of  January,  eighteen  hundred  and  ninety-one,  the  clerks 
of  the  counties  composing  the  seventh  judicial  district  in 
which  a  term  of  court  specified  in  section  one  of  this  act  is 
held,  must  furnish  the  stenographer  attending  the  same  with 
a  certificate  of  the  number  of  days  the  term  nas  been  in  ses- 
sion. Upon  the  certificate  so  f umishedj  the  supreme  court  or 
special  term  thereof,  held  within  said  ludicial  district,  may, 
not  of  tener  than  once  in  six  months,  by  order,  apportion  to 
each  county  in  said  district  such  a  portion  of  the  stenograph- 
er's salary  as  the  number  of  days  during  which  one  or  more 
terms  w^ere  in  session  in  that  county  bears  to  the  whole  num- 
ber of  days  during  which  the  terms  were  in  session  in  that 
district  since  the  last  apportionment  was  made.  Upon  the  pre- 
sentation of  a  certified  copy  of  such  an  order  each  county 
treasurer  must  pay  to  the  stenographer,  from  the  court  fund, 
or  the  fund  from  which  jurors  are  paid,  the  sum  so  appor- 
tioned to  his  county. 

§  260.  Each  of  those  stenographers  is  also  entitled  to 
payment  of  his  actual  and  necessary  expenses,  while  attend- 
ing court,  including  stationery  and  ten  cents  for  each  mile  for 
his  actual  travel^  between  the  place  of  holding  each  term  and 
his  residence,  ^oing  and  returning,  or  from  term  to  term,  as 
the  case  mayoe.  The  amount  thereof  must  be  certified  by 
the  judge  holding  or  presiding  at  the  term,  and  must  be  paid, 
upon  his  certificate,  by  the  treasurer  of  the  county  where  the 
term  is  held,  from  the  court  fund,  or  the  fund  from  which 
jurors  are  paid.  But  mileage  shall  not  be  computed  beyond 
the  bounds  of  the  judicial  district,  except  where  the  usual 
line  of  travel,  from  one  point  to  another  within  that  district, 
passes  partly  through  another  judicial  district. 

§261.  iBepealed.-\ 

%  262.  lAm'd  189a]  If  an  official  stenographer  shall  not 
be  in  attendance  at  a  term  of  the  circuit  court,  special  term 
of  the  supreme  court,  or  court  of  oyer  and  terminer,  where 
issues  of  fact  are  triable,  the  justice  presiding  at  the  term 
may  in  his  discretion  employ  a  stenographer  who  shall  be  paid 
such  compensation  as  the  justice  shall  by  his  certificate  fix, 
not  to  exceed  ten  dollars  for  each  days  attendance,  and  ten 
cents  for  each  mile  for  travel  to  and  from  his  residence  to  the 
place  where  the  term  is  held,  together  with  a  reasonable  sum 
for  his  necessary  expenses  fmd  st^^tionery.    The  sum  so  fix«^ 
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shall  be  a  charge  upon  the  county  in  which  the  term  shall  be 
held,  and  shall  be  paid  by  the  county  treasurer  upon  siich 
certificate,  from  the  court  fund  or  the  fund  from  whicli 
jurors  are  paid.  If  an  official  stenographer  of  the  judiciaj 
district  in  wnich  such  term  shall  be  held  snail  have  been  duly 
assigned  to  attend  such  term,  the  justice  shall  cause  an  order 
of  the  court  to  be  entered  at  such  term,  that  the  portion  of 
the  sum  so  paid  by  the  county  treasurer,  which  was  allowed, 
for  the  per  diem  compensation  for  the  services  of  the  steno- 
grapher employed  at  such  term,  shall  be  deducted  from  the 
salary  of  the  official  stenographer  who  shall  have  been  so 
assigned  to  attend  such  term,  and  the  clerk  of  such  countv 
shall  transmit  to  the  Comptroller  a  certified  copy  of  suca 
order,  and  the  Comptroller  shall  deduct  such  amount  from 
the  salary  of  such  official  stenographer  and  pay  the  same  to 
the  treasurer  of  said  county. 

TITLE  m 
Superior  city  courts, 

Abtxcue  1.  ProTlsions  applicable  to  all  the  superior  city  ooarta. 

2.  Provisions  ezclaslvely  applicable  to  the  coart  of  common 

pleas  for  the  olty  and  county  of  Ne«r  York,  and  the 

superior  court  of  the  city  of  New  York. 
8.  ProTisions  exolusiyely  i^>plicable  to  the  superior  court  of 

Buflklo.  •'  • 

i.  Provisions   exclusively  applicable   to  the   city  court  of 

Brooklyn.  v 

ARTICLE  FIRST. 

PBOVISIOiro  AFPUCABLB  TO  ALL  THE  SUFERIOB  ClTT 

Courts:        v  »» . 


}  263.  General  jurisdiction  of  the  when  iudges  of  city  court 

superior  city  courts.  cannot  act. 

264.  Domestic       corporations,  |  274.  Removal    from    supreme 

etc.,  when  deemed  resi-  court  to  city  court   by 

dents,  etc.  consent. 

265.  Where  there  are  two  or  275.  Duty  of  clerks  when  re- 

more  defendants.  moval  made. 

266.  Jurisdiction   to     be    pre-  276.  Removal  not  to  affect  val- 

sumed;  wantof  jurisdio-  idity  of  former  proceed- 

tion  matter  of  defence.  iQgs,  etc. 

267.  Jurisdiction,  etc.,  to    be  277.  When  county  judge  may 

co-extensive  with  that  of  make  order. 

supreme  court.  278.  Power  to  send  process  to 

268.  Id. ;  in  special  proceedings  any  county. 

out  of  court.  279.  Proceedings    commenced 

260.  Actions,  etc.,  may  be  re-  before  one  judge  may  be 

moyea     into     supreme  continued  before  another. 

court.  280.  Appointment  of  terms,  ete. 

270.  Where,  and  in  what  cases,  281.  General  terms  by   whom 

order  for  removal  to  be  held,  etc. 

granted.  282.  Id.;  special  and  tr2al  terms 

271.  Appeal  from  order  of  re-  288.  New  records,  etc.,  in  place 

moval.  of  those  mutilated  or  in^ 

272.  Order  to  stay  proceedings  iured; 

to  procure  removal.  284.  Clerks  and  deputy-clerka 

273.  Removal  to  supreme  court,  285.  Special  deputy-clerks. 

§81108,1126,  §  263.  The  civil  jurisdiction  of  each  of  the  superior  city 

1164,  1163,  courts  extends  to  the  following  actions  and  special  proceed- 

ronsoi.  Act.  jjjgs^  in  addition  to  the  jurisdiction,  power  and  authority  con- 

oj^uow.  rr.  feared  upon  it,  in  a  particular  case,  by  special  statutory  previa 

102'n.T.38.     sion: 

J3^  Jd   838.       1.  To  an  action  of  ejectment ;  for  the  partition  of  real  prop* 
©rty  ^  for  dower ;  to  foreclose  a.  mortga^^e  upon  real  proper^ 


^ 
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or  upon  a  chattel  real ;  to  compel  the  determinatkm  of  a  claim 
to  real  property ;  for  waste ;  for  a  nuisance ;  or  to  procure  a 
judgment  directing  a  conveyance  of  real  property ;  and  to 
^very  other  action  to  recover,  or  to  procure  a  iud^gment.  es- 
tablishing:, determining,  defining,  forfeiting,  annulling  or  otner- 
wise  affecting  an  estate,  right,  title,  lien  or  other  interest  in 
real  property  or  a  chattel  real  But  jurisdiction  attaches  un- 
der this  subdivision  only  where  the  real  property  to  which  the 
action  relates  is  situated  within  the  city  where  the  court  is  lo 
cated. 

2l  To  an  action  for  any  other  cause,  where  the  cause  of  ac- 
tion arose  within  that  city ;  or  where  the  defendant  is  a  resi- 
dent of  that  city  ;  or  where  the  summons  is  personally  served 
upon  t&e  defendant  therein ;  or  where  the  action  is  brought 
to  recover  a  penalty,  or  for  any  other  cause  of  action  given 
by  the  charter,  a  by-law  or  an  ordinance  of  that  ci^. 

3.  To  an  action  to  recover  damages  for  an  injury  to  real 
property,  or  a  chattel  real ;  or  for  ttie  breadi  or  a  contract, 
express  or  impUed,  relating  to  real  property  or  a  chattel  real; 
where  the  real  property  situated  witnin  that  city,  or  where 
the  defendant  is  a  resident  of  that  city,  or  where  the  summons 
is  personally  served  upon  the  defendant  therein. 

4.  To  an  action  to  recover  a  chattel ;  to  forclose  or  enforce 
a  Uen  upon  personal  property ;  or  to  recover  damages  for  an 
injury  to  personal  property ;  where  the  property  to  which  the 
action  relates  is  situated  within  that  city  at  the 'time  when  the 
action  is  commenced.    If  the  property  consists  of  one  or  more 

^ares  in  the  capital  stock  of^a  domestic  corporation  or  joint- 
stock  association,  whose principalplace  of  business  is  located  or 
established  within  that  city,  or  of  a  debt  due  from,  or  money. 
or  a  thinglin  action,  in  the  possession  or  under  the  control  of, 
such  a  corporation  or  joint-stock  association,  it  is  deemed  to  be 
situated  within  that  city,  within  the  meaning  of  this  subdivi- 
sion. 

5.  To  a  judgment  creditor's  action;  •where  the  judgment  up-    102N.Y.88. 
on  which  the  action  is  founded  was  recovered  in  the  same 

court. 

6.  To  an  action  for  any  cause  brought  by  a  resident  of  the 
city  wherein  the  court  is  located,  against  a  natural  person,  who 
is  not  a  resident  of  the  State. 

7.  To  an  action  brought  by  a  resident  of  that  city  against  a 
foreign  corporation,  either  (one)  to  recover  damages  for  the 
breach  of  a  contract,  express  or  implied,  or  a  sum  payable  by 
the  terms  of  a  contract,  express  or  implied,  where  the  contract 

/was  made,  executed  or  delivered  within  the  State,  or  where 
the  cause  of  action  arose  within  the  State  ;  or  (two)  where  a 
warrant  of  attachment,  granted  in  the  action,  has  been  actu- 
jJly  levied  within  that  city,  upon  property  of  the  corporation ; 
or  (three)  where  th«  summons  is  served  by  delivery  of  a  copy 
thereof,  within  that  city,  to  an 'officer  of  the  corporation,  as 
prescribed  by  law.  » 

8.  To  the  custody  of  the  person  and  the  care  of  the  proper-    ^37  K.Y.  327. 
ty,  concurrently  with  the  supreme  court',  of  a  person  residing 

in  that  city,  or  residing  without  the  State  and  sojourning  in 
that  city,  who  is  incompetent  to  manage  his  affairs  by  reason 
of  lunacy,  idiocy,  or  haDitual  drunkenness ;  and  to  any  special 
proceedmg  which  the  supreme  court  has  jurisdiction  to  enter- 
tain, for  the  appointment  of  a  committee  of  the  person  or 
of  tne  property  of  such  an  incompetent  person,  or  for  the  sale 
or  other  disposition  of  the  real  property,  situated  within  that 
city,  of  a  person,  wherever  resident,  who  is  so  incompetent,  or 


110  SUPBRIOR  CITY  COURTa  §§  264^261? 

who  is  an  infant ;  or  for  the  sale  or  other  disposition  of  t^e 

Sroperty,  or  the  voluntary  dissolution  of  a  domestic  corpora.- 
on,  whose  principal  place  of  business  is  located  or  established 
within  that  city  ;  or  for  the  sale  or  other  disposition  of  the  real 
property,  situated  within  that  city,  of  a  domestic  corporation, 
wherever  it  is  located. 

0.  To  an^  other  special  proceeding  which  the  supreme  court 
has  jurisdiction  to  entertain,  where  the  person  against  whom 
it  is  brought  is  a  resident  of  that  city,  or  tne  mandate  by  which 
the  special  proceeding  is  commenced  is  personally  served  up- 
on him  within  that  citv,  or  all  the  acts  or  omissions  upon  which 
it  is  founded  were  aone  or  committed  within  that  city,  or 
the  subject  thereof  is  situated  within  that  city ;  or  where  the 
special  proceeding  is  brought  for  such  a  purpose,  or  under 
such  circumstances  that  the  superior  city  court  would  have 
jurisdiction  of  an  action  for  the  like  purpose,  or  under  the  like 
circumstances,  by  the  terms  of  subdivision  first  of  this  sectJon. 

_  §  264.  For  the  purpose  of  determining  the  jurisdiction  of  a 

lol  Act  °*  superior  city  court,  in  a  case  specified  in  tne  last  section^  a  do- 
mestic corporation  or  joint-stock  association,  whose  principal 
Elace  of  business  is  established,  by  or  pursuant  to  a  statute,  or 
y  its  articles  of  association,  or  is  actually  located,  within  the 
city  wherein  the  court  is  located,  is  deemed  a  resident  of  that 
city;  and  personal  service  of  a  summons,  made  within  that  city, 
as  prescribed  in  this  act.  or  personal  service  of  a  mandate, 
whereby  a  special  proceedfing  is  commenced,  made  within  that 
city,  as  prescribed  in  this  act  for  personal  service  of  a  sum- 
mons, is  sufficient  service  thereof  upon  a  domestic  corporation, 
wherever  it  is  located. 

H 1128,  Con-  §  2^3*  Where  an  action  or  a  special  proceeding  is  brought 
sol.  Act.  against  two  or  more  parties,  and  the  jurisdiction  of  a  superior 
city  court  depends  upon  the  residence  of  a  party,  within  the 
city  wherein  the  court  is  located ;  or  personal  service  upon  him, 
within  that  city,  of  the  summons  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding;  or  the  levying  of  a 
warrant  of  attachment  within  that  city;  and  jurisdiction  is 
thus  acquired  as  a^inst  one  or  more,  but  not  as  against  all  of 
them,  the  jurisdiction,  with  respect  to  the  others,  is  governed 
by  the  following  rules : 

1.  Where  the  action  or  special  proceeding  is  founded  upon 
a  contract,  upon  which  two  or  more  persons  are  jointly  liable, 
and  the  court  has  or  acquires  jurisdiction  thereof,  as  against 
one  of  them,  it  has  jurisdiction  thereof  as  against  all  the  per' 
sons  so  jointly  liable.  But  this  subdivision  does  not  eztena  to 
a  case,  where  the  liability  is  several,  as  well  as  joint. 

2.  Where  an  action  or  a  special  proceeding  brought  against 
a  public  officer,  together  with  one  or  more  private  persons,  is 
founded  upon  an  dAicial  act  or  omission ;  or  where  an  action 
or  special  proceeding  brought  against  a  corporation,  together 
with  one  or  more  natural  persons,  is  founded  upon  an  act  or 
omission  of  the  corporation ;  and  the  court  has  or  acquires 
jurisdiction  thereof,  as  ag[ainst  the  public  officer  or  the  cor- 
poration ;  it  has  jurisdiction  thereoi  as  against  all  persons, 
who  are  necessary  parties  to  the  complete  determination  of 
the  controversy. 

3.  Where  it  is  not  necessary  to  the  complete  determination 
of  the  controversy^  that  all  the  parties  thereto  should  be 
subjected  to  the  jurisdiction  of  the  court,  the  action  or  special 

Sroceeding  may  be  discontinued  or  dismissed,  as  to  the  par- 
es over  whom  the  <5ourt  has  not  jurisdiction,  and  proceed 
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as  to  the  others,  as  if  they  were  the  only  parties  against 
whom  it  'was  brought. 

§  266.  The  jurisdiction  of  a  superior  city  court,  in  an   {  1129,  Con- 
action  or  a  special  proceeding  brougnt  therein,  must  always   »o\.  Act 
be  presumed.    It  is  not  necessary  to  set  forth  in  a  complaint   J*  How.  Pr. 
in  such  an  action,  or  in  the  petition  or  other  statement  of  the   ?5  akk    w 
case  in  such  a  special  proceeding,  any  of  the  jurisdictional   c  423 
facts  specified  in  section  two  hunared  and  sijLty-tbree  of  this   i(>2  n.  Y.  :«. 
act  *  and  where  the  defendant  in  the  action,  or  the  person   ISA  Id.  339. 
against  whom  the  special  proceeding  is  instituted,  appears, 
the  want  of  jurisdiction,  by  reason  of  the  non-existence  of 
any  of  those  facts,  is  a  matter  of  defence,  and  is  waived  by 
the  appearance,  unless  it  is  pleaded  in  defence. 

§  207.  Where  a  superior  city  court  has  jurisdiction  of  an  2  ^130,  Con-' 
action  or  special  proceeding,  it  possesses  the  same  jurisdiction,  '^^ '  ^^^ 
authority,  and  power,  in  and  over  the  same,  and  in  the  course 
of  the  proceedings  therein,  which  the  supreme  court  possesses 
in  a  like  case ;  and  it  maj  render  any  judgment,  or  grant 
either  party  any  relief,  which  the  supreme  court  might  render 
or  grant  in  a  like  case,  and  may  eniorce  its  mandates  in  like 
manner  as  the  supreme  court.  And  each  judge  of  the  superior 
cit^  court  possesses  the  same  power  and  authority,  m  the 
action  or  special  proceeding,  wnich  a  justice  of  the  supreme 
court  possesses,  in  a  like  action  or  special  proceeding,  brought 
in  the  supreme  court. 

§  268.  Each  judge  of  a  superior  city  court  also  possesses   ?  1131.  i;on- 
the  same  power  and  authority,  in  a  special  proceeding,  which   sol.  Aot 
can  be  lawfully  instituted  before  him,  out  of  court,  which  a 
justice  of  the  supreme  court  possesses  in  a  like  special  pro- 
ceeding, instituted  before  him  m  like  manner. 

§  269.  The  supreme  court  may,  by  an  order,  made  at  any    m  1132,  Con- 
time  after  joinder  of  an  issue  of  fact,  and  before  tne  trial  there-    boI.  Act. 
of,  remove  to  itself  an  action  or  a  special  proceeding  pending    l^  Huu,  G33.  ■ 
in  a  superior  city  court,  for  the  purpose  of  changing  the  place 
of  trial  or  hearing  thereof.    Where  an  order  for  a  removal  is 
made,  as  prescribed  in  this  section,  the  place  of  +rial  or  hear- 
ing must  be  changed  by  the  same  order  to  another  county,     a 
certified  copy  of  the  order  must  be  filed  in  the  office  of  the 
clerk  of  the  court,  in  which  the  action  or  special  proceeding 
was  commenced.    Thereupon  it  is  removed  into  the  supreme 
court ;  and  the  subsequent  proceedings  therein  must  be  tlie 
same,  as  if  it  had  been  originally  brought  in  the  supreme 
court. 

§  270.  An  order  for  the  removal  of  an  action  or  special   g  ii33.  Con- 
proceeding,  as  prescribed  in  the  last  section,  can  be  made    aol.  Act. 
only  upon  notice,  and  by  a  special  term  of  the  supreme  court, 
where  the  motion  might  be  made,  if  the  action  or  special  pro- 
ceeding was  pending  in  the  supreme  court,  and  brought  in  the 
county    where  the  superior  city  court  is  located;  and  in  a 
case,  where  an  order,  changing  in  like  manner  the  place  of        * 
trial  or  hearing,  would  be  granted,  if  the  fiction  or  special 
proceeding  was  pending  in  the  supreme  court 

§  271.  An  appeal  from  an   order,  made  upon   such  a   g  1134,  Con- 
motion,  must  be  taken  and  heard  in  like  manner,  as  if  the   aol.  Act. 
action  or  special  proceeding  was  pending  in  the  supreme 
court,  and  triable  in  the  county  to  which  the  place  of  trial  is 
changed.     Such  an  appeal  brings  up  to  the  general  term,  and 
thence  t^o  th^  court  of  appeals,  if  the  order  is  appealable  to 
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that  court,  all  questions  which  were  before  the  special  term, 
and  the  appellate  tribunal  must  dispose  of  the  same,  as  if  they 
were  originally  presented  to  it. 

1 1135,  Con-  §  272.  An  order  to  stay  proceedings,  for  the  purpose  of 
sol.  Act.  affording  an  opportunity  to.  make  sucn  an  application  for 
removal,  may  be  made  by  a  judge,  authorized  to  make  an 
order  to  stay  proceedings,  either  in  the  court  where  the  action 
or  special  proceeding  is  pending,  or  in  the  supreme  coui^t,  and 
with  like  effect,  and  under  like  circumstances. 

1 1136  Con-  §  273.  If  all  the  judges  of  a  superior  city  court  are,  for 
lol.  Act  *  ^^y  reason,  incapable  of  sitting  upon  the  trial  of  an  action,  or 
the  hearing  of  a  special  proceedmg  pending  therein,  or  if  all,  or 
all  but  one,  of  the  judges  of  a  superior  city  court  are  incapable 
of  sitting  upon  the  hearing  of  an  appeal  therein,  the  judg-es  of 
the  court,  or  a  majority  of  them,  must  make  and  fiSe  in  the 
office  of  the  clerK  of  the  couri  a  certificate  of  the  fact. 
Thereupon  the  action  or  special  proceeding  is  removed  to  the 
supreme  court ;  and  the  subsequent  proceedings  therein  must 
be  the  same  as  if  it  had  been  originally  brought  in  the  supreme 
court. 

S  1137,  Con-  §  274,  The  supreme  courtj,  where  the  parties  manifest  in 
sol.  Act.  writing  their  consent,  must  make  an  order  directing  that  an 
action  or  special  proceeding,  pending  in  that  court  and  triable 
in  a  ooimty  where  a  superior  city  court  is  located,  be  removed 
to  the  superior  city  court,  or,  in  the  city  of  New  York,  to 
either  of  those  courts  therein,  as  speciiiea  in  the  consent.  A 
certified  copy  of  the  order  must  be  filed  in  the  office  of  the 
clerk  of  the  court  to  which  the  action  or  special  proceeding-  is 
ordered  to  be  removed.  Thereupon  it  is  removed  accord- 
ingly ;  and  all  subsequent  proceedings  therein  must  be  the 
same  as  if  it  had  been  originally  brought  in  the  superior  city 
court. 

g  1188,  Con-  §  276.  Where  an  action  or  special  proceeding  is  removed 
Bol.  Act.  from  one  court  to  another,  as  prescribed  in  this  article,  the 
clerk  of  the  court  from  which  it  is  removed  must  forthwith 
deliver  to  the  clerk  of  the  court  to  which  it  is  removed  all 
papers  filed  therein,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto,  which  must  be  filed,  entered,  or  re- 
corded, as  the  case  requires,  in  the  office  of  the  last  mentioned 
clerk.  If  the  action  or  special  proceeding  is  removed  to  the 
supreme  court,  and  the  place  or  trial  or  hearing  changed,  the 
delivery  must  be  made  t»  the  clerk  of  the  county  in  which  the 
prder  of  removal  directs  the  trial  or  hearing  to  be  had. 

§  276.  The  removal  of  an  action  or  special  proceeding,  as 
i  y39,  Con-   prescribed  in  this  article,  does  not  invalidate  or  m  any  manner 
801.  Act.        impair,  a  process,  provisional  remedy,  or  other  proceeding 
or  a  bond,  undertaking,  or  recognizance,  in  the  action  or 
special  proceeding  so  removed;  each  of  which  continues  to 
have  the  same  validity  and  effect  as  if  the  removal  had  not 
*        been  made.    Where  bail  has  been  given,  the  surrender  of  the 
defendant  in  the  court  to  which  the  action  or  special  proceed- 
ing was  removed,  has  the  same  effect  as  a  surrender  in  the 
court  from  whicn  it  was  removed  would  have  had  if  the 
action  or  special  proceeding  had  remained  therein. 

f  1140,  Con-       §  277.  In  an  action  or  special  proceeding  brought  in  a 

»ol.  Act.        superior  city  court,  an  order  may  be  made  without  notice,  or 

an  order  to  stay  proceedings  may  be  made  upon  notice  by 

the  county  judge  of  the  county  where  the  court  is  situated,  or 
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of  the  county  where  the  Attorney  for  the  applicant  resides,  in 
a  ease  where  a  judge  of  the  superior  city  court  might  make 
the  same  out  of  court,  and  with  uke  effect. 

§  278.  A  superior  city  court  has  power,  in  an  action  or  %  1141  nt^ 
special  proceeding  of  which  it  has  jurisdiction,  to  send  its   sol  AcL^ 
process  and  other  mandates  into  any  county  of  tne  State,  for 
service  or  execution,  and  to  enforce  obedience  thereto,  with 
lii^e  pow^er  and  authority  as  the  supreme  court. 

§  270.  A  special  proceeding,  instituted  before  a  judge  of 
the  superior  court  of  Buffalo,  or  the  city  court  of  Brooklyn,  or 
a  proceeding  commenced  before  a  jud^e  of  either  of  those 
courts,  out  of  court,  in  an  action  or  special  proceeding  pend- 
ing in  his  courts  may  be  continued,  from  time  to  time,  before 
one  or  more  otner  judges  of  the  same  court,  as  prescribed  by 
law,  with  respect  to  like  proceedings,  before  a  judge  of  a 
court  of  record  in  the  city  <k  New  York. 

§  280.  The  judges  of  each  superior  city  court,  or  a  ma-  211142. 1172. 
iority^  of  them,  must,,  from  tune  to  time,  appoint  the  tunes  for  consoi  Ac? 
holdmg  the  general^  special,  and  trial  terms  of  their  court. 
They  must  also  assign  the  judges  to  hold  each  of  the  terms, 
and  designate  the  trial  terms  at  which  issues  of  fact  are 
triable  by  a  jury.  A  general,  a  special,  and  one  or  more  trial 
terms,  may  be  appointed  to  be  held,  and  may  be  held,  at  the 
same  time.  The  judges,  or  a  majority  of  them,  must  also  ap- 
point reasonable  tunes,  when  a  judge  must  attend  at  cham- 
bers, and  designate  the  judge  to  attend  for  that  purpose. 
Each  appointment,  made  as  prescribed  in  this  section,  must 
be  signed  by  the  judges  maJdng  the  same,  and  filed  in  the 
clerk's  oflBce.  A  copy  thereof  must  be  publi^ed  in  the  news- 
paper printed  in  Albany,  in  which  legal  notices  are  required 
to  be  published,  and  in  two  newspapers  printed  in  the  city 
where  the  court  is  located,  at  least  once  in  each  week  for 
three  successive  weeks,  before  a  term  is  held  by  virtue  thereof. 

§  281.  A  general  term  of  a  superior  city  court  must  be  11140  con 
held  by  at  least  two  judges.    Two  must  concur  to  determine   Sol.  Act 
a  cause  ;  otherwise  it  must  be  reheard  •  except  that  if  the  re- 
maining judge  or  judges  are  disqualified  to  sit  upon  an  ap- 
peal, the  ju<^ment  or  order  appealed  from  must  be  affirmed, 
unless  a  rehearing  Us  directed. 

§  282.  A  special  term  or  a  trial  term  of  a  superior  city    an^i  r/^n 
court  must  be  held  by  one  judge.  ^  ^    lol.  Act. 

§  283.  When  the  chief- judge  of  a  superior  city  court  cer-  • .... 
tifies,  that  a  book  of  minutes,  records,  mdices,  or  dockets  of  loi  Aot 
judgments,  in  the  office  of  the  clerk  of  the  court,  has  become 
so  mutilated,  or  injured,  that  it  cannot  be  conveniently  used 
or  correctly  examined,  the  clerk  of  the  court  must  cause  a 
copy  thereof  to  be  made.  The  expense  of  making  the  copy, 
not  exceeding  ten  cents  for  each  foho,  is  a  charge,  m  the  city        * 


ity 

York,  or  the  county  treasurer,  as  the  case  requires,  upon  the 
certificate  of  the  clerk,  that  the  copy  was  made  pursuant  to 
his  direction.  The  copy^  when  certified  by  the  clerk  to  be  a 
correct  copy  of  the  on^nal,  has,  presumptively,  the  effect  of 
the  original  The  original  must  be  preserved,  and  may  be  re- 
ferred to  at  any  time,  by  the  direction  of  a  judge  of  the  court. 
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Jj  1146, 1171,  i  284.  Each  superior  city  court  has  a  clerk,  who  is  ap- 
1177,  Con-  pointed,  and  may  be  removed  at  pleasure,  by  the  judges  of 
80I.  Act  the  court,  or  a  majority ^pf  them.  Each  clerk,  by  a  writing 
under  his  hand  and  the  seal  of  the  court,  filed  in  his  office, 
must  appoint,  and  mav  at  pleasure  remove,  a  deputy-clerk. 
The  deputy-clerk  has  all  the  powers,  and  may  perform  all  the 
duties  of  the  clerk,  when  the  office  of  clerk  is  vacant;  or  at  the 
clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term 
or  sitting  of  the  court,  which  the  deputy-clerk  attends.  £ach 
clerk  and  each  deputy-clerk  must  subscribe  and  file  in  the 
clerk's  office,  the  Constitutional  oath  of  office :  and  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  285.  [Arri'd  1879.]    A  special-deputy  clerk  of  a  supe- 

oi  Act   ""   ^^^^  ^^^y  ^^^^1  appointed  as  prescribed  by  law,  posseses  the 

*  same  powers  as  the  clerk,  at  a  sitting  or  term  of  the  court 

v'hich  he  attends,  with  respect  to  the  business  transacted 

thereat. 

ARTICLE  SECOND. 

Provisions  exclusively  applicable  to  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York, 
AND  THE  Superior  Court  op  the  City  op  New  York. 

2  286.  Special  jurisdiction  of  the  offices. 

common  pleas.  g  28d.  Stenographers. 

287.  Each  court  to  consist  of  six  290.  Stenographer     for     extra 

judges ;  chief-judge.  term. 

288.  Assistants,  etc.,  in  clerk*s  291.  Criers. 

ggno3,lt2fi,  §  286.  [Am^dl8T7.'\  In  addition  to  the  jurisdiction  de- 
1154,  iHi3,  fined  in  sections  two  hundred  and  sixty-three,  two  hundred 
Consol.  Act.  an(i  sixty -four  and  two  hundred  and  sixty-five  of  this  act,  the 
court  of  common  pjleas  for  the  city  and  county  of  New  York, 
has  power  and  jurisdiction  to  vacate  and  set  aside  a  judgment 
entered  in  any  court  held  within  that  city  and  county,  upon  a 
forfeited  recognizance,  upon  the  terms  and  conditions  specially 
prescribed  by  law  for  that  pui*pose ;  to  remit  a  fine  or  forfeited 
recognizance,  in  a  case  where  a  county  court  can  remit  the 
same,  and  in  like  manner ;  and  to  entertain  any  special  pro- 
ceeding, which,  in  any  county  except  New  York,  may  be  in- 
stituted in  the  county  court. 

§  J^^  f'°°"       §  287.  The  court  of  common  pleas  for  the  city  and  county 

3u  Hun  491     of  New  York,  and  the  superior  court  of  the  city  of  New  York, 

'       *    consist  of  six  judges  for  each  court ;  one  of  whom  must  from 

time  to  time,*  as  a  vacancy  occurs,  be  appointed  chief -judge 

of  his  court,  as  prescribed  in  the  Constitution. 

3  1148  Con-  §  288.  The  clerk  of  each  of  those  courts  may  apx)oint  and 
»oI.  Act.  at  pleasure  remove,  such  special  deputy-clerks  ana  other  as- 
sistants, as  he  deems  necessary  ;  but  a  special  deputy-clerk  or 
an  assistant,  so  appointed,  is  not  entitled  to  any  compensatioi^ 
out  of  the  treasury  of  the  city  of  New  York,  unless  his  com- 
pensation is  fixed  by  law,  or  allowed  pursuant  to  law. 

8  ?M^iP°°"  §  289.  The  judges  of  each  of  those  courts,  or  a  majority 
9^(;iv  Pro  of  them,  must  appomt,  and  may  at  pleasure  remove,  a  ste- 
H^  '  '  nographer  for  each  term  of  the  court,  for  the  trial  of  issues  of 
fact,  constituting  a  distinct  part.  Each  stenographer  so  ap- 
pointed is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed 
oy  law.  He  must  attend  all  the  sittings  of  tne  part  for  whioJii 
he  is  appointed.  If  the  judge  requires  a  copy  of  any  proceecv 
ings,  written  out  at  length  from  the  stenographic  notes^  he 
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may  make  an  order  directing  one-half  of  the  stenographer's 
fees  therefor,  to  be  paid  by  each  of  the  parties  to  the  action  or 
Fpcicial  proceeding,  af  the  rate  of  ten  cents  for  each  folio  so 
written  out,  and  may  enforce  payment  thereof.  If  there  are 
two  or  more  parties  on  the  same  side,  the  order  may  direct 
either  of  them  to  pay  the  sum  payable  by  their  side,  for  the 
stenographer's  fees,  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  judge  deems  just. 

§  2QO.  The  judge  who  holds  an  extraordinary  trial  term  J  ^^^t  Co^- 
of  either  of  those  courts,  must  appoint  a  stenographer  for  that  ■®**  •^®** 
term,  who  is  subject  to  all  the  provisions  of  law  relating  to  an 
assistant  steno^apher,  and  is  entitled  to  a  compensation,  at 
the  rate   and  in  the  manner  prescribed  by  law  for  the  otBr 
cial  stenographer. 

§  291.  The  judges  of  each  of  those  courts,  or  a  majority  a  1151  ooa. 
of  them,  must  appoint,  and  may  at  pleasure  remove,  one  crier  sol.  Aei 
for  their  court.    Each  crier  so  appointed  is  entitl^  to  a  sal- 
ary, fixed  and  to  be  paid  as  prescribed  by  law.    He  is  not  en- 
titled to  any  other  compensation. 

ARTICLE  TfflRD. 

Provisions  bxclusivslt   applicable  to  thx  Supbbiob 

CouBT  OF  Buffalo. 


Additional  jarisdiction. 

Id.;  In  special  proceed- 
ings. 

Exclusive  powers  in  cer- 
tain cases. 

Court  to  consist  of  three 
JudKes;  chief-judge. 

Kumber  ot  general  and 
trial  terms. 

Issues  of  law  to  be  tried  at 
general  term. 

298.  Clerk  may  charge  fees. 

299.  Deputy-clerk  and   special 

deputy-clerk. 


292. 
293. 

294. 

295. 

296. 

297. 


I  300.  Stenographer. 

301.  Crier. 

302.  SherifT,  constAbles,  etc., 
to  attend  court;  spe- 
cial powers  in  contempt 
cases,  etc. 

303.  Assesors  to  return  jury 
list.  Qaaliilcations  of 
trial  jurors. 

804.  Drawing  trial  jurors. 

305.  Notifying  trial  jurors; 
their  fees. 

306.  Additional  jarors  may  be 
ordered. 

§  292.  In  addition  to  the  jurisdiction  defined  in  sections 
two  hundred  and  sixty-three,  two  hundred  and  sixty-four. 
and  two  hundred  and  sixty-five  of  this  act,  the  jurisdiction  or 
the  superior  court  of  Buffalo  extends  to  the  following  actions 
and  special  proceedings : 

1.  To  an  action  founded  upon  a  contract,  where  the  defend- 
ant, or^  if  there  are  two  or  more  defendants,  where  either  of 
them,  is  a  resident  of  that  city,  or  occupies  a  tenement,  for 
the  transaction  of  his  or  their  ordinary  business,  in  that  city  * 
or  where  the  summons  is  served  upon  either  of  them  in  that 
city  ;  or  where  ihe  contract  was  made  in  that  city. 

2.  To  an  action  for  any  other  cause,  where  the  defendant, 
or,  if  there  are  two  or  more  defendants,  where  all  the  defend- 
ants proceeded  ae^ainst,  occupy  a  tenement  in  that  city,  for 
the  transaction  of  their  ordinary  business. 

S.  To  an  action  to  recover  damages  against  one  or  more  com- 
mon carriers,  not  being  residents  of  the  State,  where  the 
defendant,  or,  if  there  are  two  or  more  defendants  jointly 
liable,  where  one  of  them  has  property  in  that  city. 

4  To  an  action  against  a  domestic  corporation,  which  trans-, 
acts  its  general  misiness  in  that  city,  or  has  an  office  or 
agency  in  that  city,  for  the  transaction  of  business ;  or  against 
a  foreign  corporation,  which  has  property  in  that  city,  or  an 
agency  therein. 
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6.  To  an  action  or  special  proceeding  against  the  city  of 
Buffalo,  or  an  officer  thereof, 

§  203.  The  court  also  posseses  and  exercises,  within  the 
city  of  Buffalo,  in  an^  matter  which  arises,  or  the  subject 
whereof  is  located  or  situated  within  that  cit^,  jurisdiction, 
power  and  authority,  concurrent  and  co-extensive  with  those 
conferred  upon  the  supreme  court,  in  a  like  case,  by  any 
statutory  provision. 

§  294,  The  court  also  possesses  exclusive  jurisdiction  and 
power  as  follows : 

1.  Whefe  an  action,  commenced  in  a  justice^s  court  in  ihe 
city  of  Buffalo,  has  been  discontinued  upon  the  delivery  of  an 
undertaking,  because  the  title  to  real  property  came  in  ques- 
tion, it  poaiiesses  exclusive  jurisdiction  of  an  action  for  the 
same  cause,  brought  pursuant  to  th^  undertaking. 

2.  It  has  exclusive  power  to  remit  a  fine  imposed  or  a  rec- 
ognizance estreated  by  it. 

2  Pern  29  ^  296.  The  court  consists  of  three  judges ;  one  of  whom 

'     *     must,  from  time  to  time,  as  a  vacancy  occurs,  be  appointed 
chief  judge,  as  prescribed  in  the  Constitution. 

§  296.  At  least  four  general  terms  tmd  six  trial  terms  of 
the  court  must  bo  appointed  to  be  held  in  each  year. 

§  297.  f  Am^d  1879.]  An  issue  of  law  in  an  action  in  the 
court  must  be  tried  at  the  general  term. 

J^  298.  The  clerk  of  the  court  is  entitled,  in  addition  to  his 
ary,  for  any  service  performed  by  him>  to  the  fee  allow^ 
by  law  to  a  county  clerk,  for  a  similar  service,  performed  in 
the  supreme  court,  or  the  court  of  oyer  and  terminer. 

§  299.  Where  the  deputy-clerk  of  the  court  dies,  resigns, 
removes  from  the  city,  is  removed  from  office,  or  becomes 
otherwii^  incapable  oi  acting,  the  clerk  must  appoint  a  dep- 
uty-clerk in  his  place.  The  clerk,  if  the  judges  of  the  court, 
or  a  majority  of  them,  deem  it  necessary  for  the  proper  trans- 
action of  its  business,  from  time  to  time  must  appoint,  and 
may  at  pleasure  remove,  in  the  manner  prescribed  by  law  for 
the  appointment  and  removal  of  a  deputy-clerk ;  a  special 
deputy -clerk,  whose  compensation  must  be  paid  by  the  clerk. 

§  300.  lAm^d  1886.1  The  judges  of  the  court,  or  a  major- 
ity of  them,  must  appoint,  and  may  at  pleasure  remove,  a 
stenographer  of  the  court  and  an  assistant  stenographer  who 
is  entitled  to  a  salary  fixed  and  to  be  paid  as  prescribed  by 
law.  He  or  his  assistant  must  attend  each  term  of  the  court 
where  issues  of  fact  in  civil  or  criminal  causes  are  triable,  and 
shall  report  and  transcribe  opinions  for  the  judges  of  said 
court,  or  either  of  them,  when  required,  without  additional 
compensation  ;  and  shall,  within  twenty  days  after  notice  by 
a  party  that  he  intends  to  appeal,  move  for  a  new  trial,  or 
make  a  case  or  a  bill  of  exceptions  in  any  action  or  special 
proceeding  in  which  a  trial  has  been  had  in  said  court,  file 
with  the  clerk  of  said  co^rt  a  transcniJt  of  the  minutes  taken 
by  him  on  such  trial.  The  stenographer  making  such  transcript 
shall  be  entitled,  upon  the  certificate  of  the  judge  holding  the 
court  at  which  tue  trial  took  place,  to  receive  the  sum  c?  six 
cents  for  each  one  Lundred  words  of  such  transcript,  to  be 
paid  as  follows : 

•  3..  in,  a  <dvil  action  or  special  proceeding  by  the  treasurer  of 
the  city  of  Buffalo.    2.  In  a  criminal  action  or  special  proceed. 
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fng  by  the  county  treasurer  of  the  county  of  Erie ;  provided, 
however,  that  do  greater  sum  than  one  thousand  dollars  shall 
be  paid  out  in  any  one  year  for  the  transcripts  of  the  steno- 
graphic minute^  to  be  made  and  filed  pursuant  to  the  pro- 
visions of  this  act. . 

§  301.  M?n'dl888.]  The  judges,  or  a  majority  of  them, 
from  time  to  time,  must  appoint,  and  may  at  pleasure  remove, 
a  crier  for  the  court,  who  is  entitled  to  a  salary  fixed  and  to 
be  paid  as  prescribed  b^  law,  and  an  officer  for  the  court  who 
shall  perform  such  duties  as  the  court  shall  prescribe.  He 
shall  receive  an  annual  salary  of  one  thousand  dollars,  which, 
shall  bepaid  by  the  city  of  Buifalo  aa  other  citv  officers  are 
psud.  He  shall  tflike  the  oath  of  office  prescribed  by  the  Ck>n- 
stitution,  and  shall  possess  all  the  powers  of  a  patrolman  of 
the  city  of  Buifalo.  TThe  said  officers  shall  receive  no  compen- 
sation except  their  rei^pective  salaries. 

§  302.  The  sheriff  of  the  county  of  Erie,  or  his  under* 
sheriff,  or  a  deputy-sheriff,  designated  by  him,  and  as  many 
policemen  of  the  city  of  Buffalo,  as  the  court  directs,  must  at- 
tend each  term  of  the  court.  A  policeman,  in  attendance 
upon  a  term  of  the  court^  in&y}  under  the  direction  of  the 
judfi^e  presiding  at  or  holding  the  term,  notify  talesmen  or 
additional  jurors,  and  execute  a  mandate  of  the  court,  issued 
in  a  case  of  contempt,  with  like  effect  and  in  like  manner  as  if 
he  was  the  sheriff.  But  a  policeman  is  not  entitled  to  any 
fee&  or  other  compensation,  except  his  salary,  for  a  service 
performed  by  him,  as  prescribed  m  this  section. 

§  d03[^m'd  1880,  1887, 1892.]  The  chief  judge,  or  in  case 
of  bis  inability  from  any  cause  to  act,  then  one  of  the  other 
judges,  and  the  clerk  of  the  court,  together  with  the  assessors 
of  the  city  of  Buffalo,  must  in  the  month  of  May  in  each  year, 
meet  at  the  assessors  office  and  make  out,  certify  and  nle  in 
the  clerk^s  office,  a  list  of  not  less  than  six  hundred  residents 
of  that  city,  not  exempt  from  jury  duty,  and  qualified  to  serve 
as  trial  jurors  in  the  court.  The  persons  named  in  such  list 
must  be  selected  from  those  assessed  on  the  last  annual  ward 
assessment-rolls  of  the  city,  and  in  making  such  selection  they 
shall  take  the  names  of  such  only  as  are : 

1.  Male  citizens  of  the  United  States  and  residents  of  the 
city. 

2.  Not  less  than  twenty-6ne,  nor  more  than  sixty  years  of 
age. 

a  At  the  time,  assessed  for  personal  property  belonging  to 
them  in  their  own  right  to  the  amount  of  two  hundred  and 
fifty  dollars,  or  who  ^all  have  a  freehold  estate  in  real  prop* 
erty  in  the  county  of  Erie  belonging  to  them  in  their  own 
right,  or  in  the  rignt  of  their  wives,  to  the  value  of  one  hun* 
dred  and  fifty  dollars. 

4.  In  the  possession  of  their  natural  faculties,  and  not  in- 
firm or  decrepit. 

5.  Free  from  all  le^l  exceptions,  of  fair  character,  of 
approved  intemty,  of  sound  judgment,  well  informed,  and 
aole  to  read  and  write  the  English  laneua^e  understandingly, 
and  whocie  name  does  npt  appear  on  the  hst  of  jurors  drawn 
for  the  circuit  court  for  the  county  of  Erie.  Only  such  per- 
sons as  shall  possess  the  above  qualifications,  and  who  hava 
not  served  twelve  days  the  previous  year  as  trial  jurors  in 
this  court,  shall  be  qualified  to  serve  as  trial  jurors.  The 
court  at  any  term  thereof,  may  make  an  order  directing  the 
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assessors  and  olerk  of  the  oourt  to  meet  with  one  of  the 
judges,  and  to  make  out,  certify  and  file  in  the  clerk's  office, 
within  a  time  specified  in  the  order,  a  new  list  of  jurors,  or 
a  list  of  any   number  of  additional  jurors;  and  it    may 

Suuirth  >in  omission  to  obey  such  order  as  a  contempt.  The 
St  made  out  in  pursuance  of  the  proTision^  of  this  section 
shall  contain  the  christian  and  surname  at  length  of  the 
persons  named  therein,  their  respectiye  places  of  residence 
and  their  several  occupations  in  so  far  as  tbe  same  can  be 
asci^rtHined.  But  the  same  power  is  continued  to  Hummon 
talesmen  as  is  now  possessed  by  the  supreme  court. 

§804.  [Am*d  1SS7,  1893.]  At  least  fourteen  and  not 
more  than  twenty  da>s  before  the  time  appointed  for  hold- 
ing a  ter  n  of  ihe  c  <urt,  where  issues  of  fact  in  civil  or  crimi- 
inal  •  auses  are  triable,  the  clerk  of  the  court,  in  the  pres- 
ence of  a  judge  thereof  and  of  the  sheriff  of  the  county,  or 
in  tbe  a  -sence  of  the  sheriff,  of  his  under  sheriff,  must 
draw  from  the  list  so  returned  by  the  assessoi;s,  the  names 
of  sixty  persons  iir  such  other  number  as  the  court,  at  any 
term  thereof,  dire ''s  to  serve  as  trial  jurors.  At  least  six 
days  before  the  time  a»>pointe  1  f  »r  the  drawing,  fb  ^  r-lerk  of 
tbe  court  mu^t  publish  a  no  ic  thereof  in  two  daily  n  -ws- 
pa:>ers  publisheiin  the  city  of  Bu  alo,  and  s  tj.  publica- 
tion shall  coil  tinuM  tor  six  successive  days  before  the  drawing. 
He  m  ist  als'\  at  least  three  days  before  the  time  appointed 
for  tbe  drawing,  cause  notice  thereof  to  be  served  upon  the 
sheriff  of  the  county  of  Erie  whose  duty  it  shall  be  to  attend 
said  drawiug,  or  in  case  of  his  absence  or  inability  to  attend 
atth-^  time  oc  said  drawing,  the  uniler  sheriff  shall  attend 
to  witness  the  drawing  of  the  jurors.  The  drawing  must  be 
conducted  as  prescribed  by  law  for  the  drawing  of  trial 
jurors  by  a  county  clerk.  A  list  of  the  names  of  the  per- 
sons so  drawn  must  be  certified  by  the  attending  judge 
and  the  clerk)  and  delivered  to  the  sheriff  of  Erie  county, 
who  shall  thereupon  notify  each  of  the  persons  named  in 
said  list,  in  the  manner  prescribed  by  law  for  notifying  a 
juror  to  attend  a  term  of  the  circuit  court,  and  shall  at  the 
same  time  notify  such  person  to  attend  before  said  judge, 
or  one  of  the  judges  of  the  court,  at  the  chambers  thereof 
at  a  time  mentioned  in  said  notice  to  be  fixed  by  the  judge 
present  at  the  drawing  of  snch  trial  jurors,  and  which  shall 
be  stated  in  the  list  delivered  to  the  sheriff,  not  less  than 
eight  d  lys  before  the  time  appointed  for  the  holding  of  a 
term  of  said  court,  for  the  purpose  of  answering  concerning 
his  qu  lifications  as  a  juror.  A  person  so  notified  must  attend 
and  answer  accordingly.  If  he  fails  to  attend  as  specified 
in  the  notice,  for  any  cause  except  physical  inability,  or  some 
other  cause  satisfactory  to  the  j  udge,  or  if  he  refuses  to  be 
sworn,  or  to  answer  any  legal  or  pertinent  question  put  to 
Jiim  by  the  judge,  he  shall  be  guilty  of  contempt  and  pun- 
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Lshed  accordingly.  At  the  time  mentioned  in  ^d  notice, 
the  judge  shali  examine  upon  oath,  ail  each  persons  as  ap- 
pear before  him  pursuant  to  such  notice,  for  the  purpose  of 
ascertaining  whether  they  possess  the  qualifications  for 
jurors  prescribed  by  law,  and  may,  in  his  discretion,  direei 
the  clerk  to  take  the  deposition  of  such  person;  and  all 
BQch  depositions  shall  be  med  by  tae  clerk  in  his  office.  All 
applications  to  be  excused  from  serTice  as  such  juror,  and 
all  claims  for  exemption  from  service  as  sa<^  juror  must  be 
made  by  the  person  so  notified  to  appear  at  this  time.  Per- 
KODB  not  qualified  to  act  as  jurors  pursuant  to  the  proTlsionfl 
of  this  act,  and  persons  claiming  exemption  for  any  oaose 
and  satisfying  the  judge  of  their  right  to  such  exemption, 
shall  be  excused  from  serving  as  jurors.  Vtom  the  number 
thus  found  to  be  qualified  to  serve  as  jurors,  the  judge  and 
clerk  shall  make  a  lidt,  and  the  names  of  said  persons  sa 
qualified  shall  be  placed  upon  separate  suitable  bal- 
lots which  must  be  uniform  as  nearly  as  may  be  in  ap- 
pearance and  sflid  ballots  shall  be  placed  in  a  suitable  box  to 
be  furnished  by  thederk  for  such  purpose,  and  the  names  of 
thirty-six  persons  shaU  be  drawn  therefrom  who  shall  serve 
as  trud  jurors,  and  the  names  of  said  jurors  so  drawn  shall 
be  certified  by  the  Judge  and  the  clerk  and  filed  with  the 
clerk  and  shall  constitute  the  trial  jurors  for  that  term,  and 
the  names  of  those  persons  not  disqualified  shall  be  returned 
to  the  box.  Persons  who  appear  before  a  judge  for  examina- 
tion, pursuant  to  the  provisions  of  this  section,  shall  be  en- 
titled to  the  same  fees  as  jurors  summoned  to  attend  a 
term  of  the  circuit  court.  The  judge  holding  a  term  may, 
in  his  discretion,  excuse  a  trial  juror  from  service  for  a  lim- 
ited time  at  that  term,  where  the  exigencies  of  his  business 
or  other  cause  require  his  temporary  absence.  The  judge 
may  also  discharge  for  the  term,  one  or  more  jurors  notified 
and  atteifding,  whose  further  attendance  is  not  required  for 
the  trial  of  issues  at  that  term,  or  he  may  discharge  until  a  day 
certain,  one  or  more  jurors  notified  and  attending,  whose 
attendance  will  not  be  required  for  the  trial  of  issues  until 
that  day.  Each  juror  so  discharged  until  a  certam  day 
must  attend  upon  the  opening  of  Ihe  court  upon  that  day 
and  thereafter  until  he  is  discharged,  withontfurther  notice. 
If  he  fails  to  do  so  he  is  liable  for  the  same  punishment  and 
the  same  proceedings  must  be  taken  as  if  he  had  failed  to 
attrnd  at  the  time  fixed  in  the  notice  given  to  him.  Except 
as  above  provided,  a  court  or  judge  shall  not  excuse  a  per- 
son  liable  to  serve  as  a  trial  juror,  and  duly  drawn  and  noti- 
fied, unless  it  be  shown  by  the  oath  of  the  juror  or  by  the 
oath  of  another  person  acquainted  with  the  facts,  that  the 
cause  for  his  excuse  did  not  exist  at  the  time  he  was  re* 
quired  to  appear  before  the  judge  at  chambers. 
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§805.  [ilm*(2188t.]  The  sheriff  most  notify  caoh  rf 
thepertons  drawn  as  trial  jurors  as  provided  Uy  srotion 
three  hundred  and  four  of  this  act,  as  ptrescribt  d  by  law  for 
notifying  a  juror  drawn  to  attend  a  term  of  the  circnit 
Gonrt.  Before  the  dny  fixed  for  the  juror  to  appear  before 
the  jnd^e  nB  prorided  by  section  three  hundred  and  f  onr, 
the  sheriff  must  Ale  the  list  with  the  olerk,  accompanied 
tnth  his  return,  specifying  who  were  notifi  d  'and  tbo 
manner  in  which  each  person  was  noiified.  Thn  clerk  must 
make  the  same  disposition  of  the  ballots  containiDg  the 
names  of  the  jurors  who  haye  seryed,  of  those  who  did  no", 
appear,  and  of  those  who  were  discharged,  as  prescribe  )  by 
l«w  with  respect  to  the  circuit  court.  Each  juror  attend- 
ing a  term  of  the  court  must  be  paid  by  the  couuty  of 
Brie,  the  same  compensation  as  a  juror  attending  the  circuit 
court. 

§  306*  At  a  term  where  issues  of  fact,  in  civil  or  crim- 
inal causes,  are  triable,  the  court  may,  in  its  discretion, 
direct  additional  jurors  to  be  drawn  from  any  li  t  re- 
turned by  the  assessors,  and  require  the  sheriff,  or 
a  policeman  in  attendance  upon  the  term,  forthwith  to 
notify  them  to  attend;  and  if  a  person  so  drawn  cannot 
be  found,  the  court  may  cause  his  name  to  be  returned  to 
the  box. 

ARTICLE  FOURTH. 

pBOVISIONS     KXOLUStVSLT     AFFLICABLS    TO    THE    CiTT     OoUST 

OF  Bbookltn. 

8  307.  Court  cODsists    of    three        fi  310.  Clerk  may  charge  fees. 

judges;  chief  judge  311.  Sheriff,  etc.,  to  attend 
808.  Court  always  open ;  num-  terms. 

ber  of  trial  terms.  312.  Expenses  to  be  a  county 
309.  Appointment    of    deputy-  charge. 

clerk  and    aaaistants  to  313.  Stenographers. 

clerk. 

§  307'  The  city  court  of  Brooklyn  consists  of  three 
judges;  one  of  whom  must,  from  time  to  time,  as  a  vacancy 
occurs,  be  appointed  chief -judge  of  the  court,  as  prescribed 
in  the  Constitution. 

§  308*  The  court  is  always  open  for  the  transaction  of 
any  business,  for  which  notice  is  not  required  to  be  priv^-n  to 
an  adverse  part^'.    At  least  tsnWms  theitof,  lor  the  tr  al  ^1 
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issues  of  law  or  of  fact,  xntist  be'  appointed  to  be  held  in 
each  year. 

§  309-  The  judges  of  tbe  con.rt,  or  a  minority  of  them, 
may  appoint  as  many  speoial  deputy  •clerks  and  assistants  in 
the  clerk's  office  as  they  deem  necessary.  Each  officer  so 
appointe.d  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

§  310.  The  clerk  of  the  court  is  entitled,  in  addition  to   »«  Hun,  608. 
his  salary  for  any  service  performed  by  him,  to  the  fee  aU 
lowed  by  law  to  a  coanty  clerk,  for  a  similar  service. 


§  31 1*  [^m'dl879.]  The  shetiff  of  the  county  of  Kings, 
his  nnder-sbeiiff,  or  a  deputy- sheriff  designated  by  him, 
must  attend  each  term  or  sitting  of  the  court  If  a  deputy, 
sheriff  is  designated  to  attend  he  shall  be  entitled  to  the 
s-ame  compensation  as  is  allowed  by  law  to  messengers  and 
attendants  upon  said  court  and  shall  be  paid  in  the  same 
manner.  The  judge  or  judges  holding  the  term  may  re- 
quire more  than  one  d ep a ty  sheriff  to  attend  should  it  be 
deemed  necssary* 


§  312*  "^0  expenses  of  the  court  are  a  county  charge, 
and  must  be  allowed  and  paid  in  like  manner  as  other  county 
charges. 


§  313*  ^e  judges  of  the  court,  or  a  majority  of  them, 
from  time  to  time  must  appoint,  and  may  at  pleasure  re- 
move, one  or  two  stenographers,  as  they  deem  it  necessary 
for  the  business  cf  the  court.  Each  stenographer  so  ap- 
pointed is  entitle<l  to  a  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.  He  must  attend  each  term  of  the  court, 
where  issues  of  fact  m  civil  or  criminal  causes  are  triakle.  If 
two  stenographers  are  appointed,  the  judges  of  the  conct 
must  assign  to  each  his  shure  of  the  business.  A  stenogra- 
pher may,  with  the  assent  of  the  judges  of  the  court  or  a 
majority  of  them,  appoint  an  nsHistimt  stenographer,  to  aid 
him  in  the  discharge  of  his  dntie»,  whose  compensation  is 
payable  by  the  stenographer,  and  is  not  a  coanty  charge. 
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MARINE  OOUBT. 


TITIiE  IV. 
The  marine  court  of  (he  eiiy  of  New  Tori.  * 


I  816.  Juriidiction. 
3ie.  The  iMt  aeotion  limited.  I  827. 

817.  Juriadlotioii      in      marine  328. 

oausef. 

318.  No    power    to    natnraiise  329. 

aliena. 

319.  RemoTftl  of  action   to  an-  330. 

f>reme  court  from   mar*  331. 

ne  court. 

820.  Jaatioea;     their      general 

dutiea.  332. 

821.  How       auapended       from  833. 

office.  334. 

322.  Chief-justice;     how   deaig- 

nated;  hia  general  dutiea,  836. 

etc. 

823.  Jnaticea  may   make  rulea.  836. 

324.  C!ourt  when  open:  Jnaticea 

t>  deait^ate  terms;   rou-  337. 

tine   of  buainesa    at  the 

terms,  etc.  838. 

326.  Terms,  where  held;  publi- 
cation of  appointmemts. 

32  J.  Justiceii   may   take   oaths,  339. 


acknowledgments,  etc. 

Ordera,  etc.,  how  made. 

Clerk,  deputy-clerk  and 
assistanta. 

Oeneral  duties  of  deputy- 
clerk. 

Special  deputy-clerka. 

Clerk  to  account  monthly 
for  fees,  and  pay  over  the 
same. 

Stenographers. 

Interpreter. 

Id.;  penalty  for  mis- 
conduct. 

Court  may  app  int  attend- 
ants, etc. 

Interpreter  and  attend- 
ants not  to  receive  fer>s. 

Suspension  of  an  officer  of 
the  court. 

What  mandates  may  be 
executed  without  the 
city. 

Direction  and  execution 
of  mandates. 


*  Now  called  ' '  city  court  of  New  York. "    L.  1888,  c.  2G. 


^ 
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§  314.  iRepecded  1877,^ 

§815.  lAm'dlSrr.l  The  jurisdiction  of  the  marine  court  2  ia08,fcub*d 
of  the  city  of  New  York  extends  to  the  foUowiu^  cases  :  agl*^" 

1.  An  action  against  a  natural  person,  or  against  a  foreign 
or  domestic  corporation,  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  or  to  recover  one  or  more 
chattels,  with  or  without  damages  for  the  taking  or  detention 
thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
m  the  city  of  New  York,  created,  as  prescribed  by  statute,  in 
favor  of  a  person,  who  has  performed  labor  upon^  or  furnished 
materials  to  be  used  in  the  construction,  alteration,  or  repair 
of  a  building,  vault,  wharf,  fence,  or  other  structure ;  or  who 
has  graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  op 
the  sidewalk  or  street  in  front  of  or  a!d joining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not 
exceeding  two  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession 
of  one  or  more  defendants,  where  the  sum,  for  which  iudg- 
ment  is  confessed,  does  not  exceed  two  thousand  dollars, 
exclusive  of  interest  from  the  time  of  making  the.  statement, 
upon  which  the  judgment  is  entered. 

§  316.  [^m»dl879,  1889.]    The  jurisdiction  conferred  by  1 1209,  Con- 
the  last  section  is  subject  to  the  following  limitations  and   Bol'-^ot- 
regulations : 

1.  In  an  action  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  the  sum  for  which  jua^ent  is 
rendered  in  favor  of  the  plaintiif,  cannot  exceed  two  thousand 
dollars,  exclusive  of  interest,  and  costs  as^taxed ;  except  where 
it  is  brought  upon  a  bond  or  undertaking,  given-  in  an  action 
or  special  proceeding  in  the  same  court,  or  before  a  justice 
thereof ;  or  to  recover  damages  for  a  breach  of  promise  of 
marriage;  or  where  it  is  a  marine  cause,  as  that  expression  is 
defined  in  the  next  section.  Where  the  action  is  brongb  t  upon 
a  bond  or  other  contract,  the  judgment  must  be  for  the  sum 
actually  due,  without  regard  to  a  penalty  therein  contained; 
and,  where  the  money  is  payable  in  instalments,  snocessive 
actions  may  be  brought  for  the  instalments  as  they  become 
due. 

2.  In  an  action  to  recover  one  or  more  chattels  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or 
ciiattels,  the  aggregate  valud  of  which  exceeds  two  thousand 
dollars. 

g  317.  The  following  actions  are  styled  in  this  act,  ma-  gou^Act.  ^^' 
rine  causes,  and  the  court  possesses  the  same  jurisdiction  of  2N.Y.Supp. 
such  an  action,  as  the  supreme  court  of  the  State  :  620. 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in 
the  merchant  service,  against  the  owner,  master,  or  comman- 
der thereof,  for  the  reasonable  vaiuo  or  services,  or  for  the 
breadh  of  a  contract  to  pay  for  services,  rendered  or  to  be 
rendered  on  board  of  the  vessel,  during  a  voyage,  wholly  or 
partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  sei'vice,  to  recover  dam- 
ages for  an  assault,  battery,  or  false  imprisonment,  committed 
on  board  the  vessel,  upon  the  high  seas,  or  in  a  place  with«.»ut 
the  United  States. 

But  this  section  does  not  confer  upon  the  marine  court 
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authority  to  proceed,  as  a  court  of  admiralty  or  maritime  ju- 
risdiction. 

1 1218,  Con-      §  818.  The  court  has  not,  nor  has  either  of  the  justices 
sol.  Act.        thereof,  power  to  naturalize  an  aUen. 

il?^i\?^^'  §  310.  The  supreme  court,  at  a  term  held  in  the  first  ju- 
M  Huo  '241.  ^^^  district,  mav,  by  an  ordfer  made  at  any  time  after  join- 
'  •  *  der  of  an  issue  of  lacL  and  before  the  trial  thereof,  remove  to 
itself  an  action  brougnt  in  the  marine  court,  for  the  purpose  of 
ohanffing  th«  place  of  trial  thereof.  Where  an  order  for  re- 
movfd  is  made,  as  prescribed  in  this  section,  the  place  of  trial 
must  be  changed  oy  the  same  order  to  another  counter,  and 
tbe  subseauent  proceedings  therein  must  be  the  same  as  ii  the 
action  had  been  originatlv  brought  in  the  supreme  court.  The 
provisions  of  sections  three  hundred  and  forty-four,  three 
nundred  and  forty-flve  and  three  hundred  and  forty-six  of 
this  act)  apply  to  an  application  to  remove  such  an  action,  and 
to  the  proceedings  upon  and  subsequent  to  the  removal,  as  if 
the  marine  court  was  specified  in  those  sections  in  place  of 
the  county  courts  and  a  justice  thereof  in  place  of  the  county 
judge. 

i  1216,  Con-  g  820.  {Am^d  1877.]  The  court  consists  of  siz  justices,  one 
sol.  Act.  Qf  ^hom  is  the  chief-iustice  of  the  court  Each  justice  must 
perform  his  share  of  the  labors  and  duties  appertaining  to  the 
office.  One  of  the  justices  must  attend  at  the  chambers  of  the 
court,  from  ten  o'clock  in  the  morning  until  four  o'clock  in  the 
afternoon  of  each  day,  except  Sunday,  a  public  holiday,  or  a 
day  upon  which  the  inhabitants  of  the  city  of  New  Tone  i^en- 
erally  refrain  from  busines&  Each  justice,  while  in  the  rooms 
of  the  court,  and  not  actually  engaged  in  the  performance  of 
other  official  duties,  must  act  upon  any  application  for  his  of- 
ficial action,  properly  made  to  him.  The  justice,  assigned  to 
atrial  term  or  a  special  term,  must  remain  in  attendance,  un- 
til Uie  day  calendar  is  disposed  of,  or  for  such  other  time  as  is 
reasonable. 

I  i«i«  Con  §  ®^  ^  •  ^^^'^  5*  appears  presumptively,  to  the  satisfaction 
•ol  Act  ®'  *^®  Gk)vemor,  that  a  justice  of  the  court  has  been  guilty  of 
corruption,  or  other  ^ross  misconduct  in  office ;  or  haoitually 
n^lects  to  perform  his  share  of  the  labors  and  duties  apper- 
taining to  the  office ;  or  is  incapable  of  properly  discharging 
the  same ;  the  Gk>vemor  may,  in  his  discretion,  make  an  order, 
suspending  that  justice  from  the  exercise  of  the  duties  of  his 
office,  and  directing  that  his  compensation  cease.  Such  an 
order  must  recite  the  grounds  upon  which  it  is  made  ;  and  it 
remains  in  force,  unless  it  is  sooner  revoked  by  the  Governor, 
until  the  final  aajournment  of  the  next  session  Ox-  the  Legisla- 
ture ;  or,  if  the  liegislature  is  then  in  session,  until  the  final  ad- 
journment of  that  session. 

{ 1217,  Coa-  §  822,  The  justices  of  the  court,  or  a  majority  of  them 
sol.  Act.  must,  from  time  to  time,  as  a  vacancy  occurs  in  the  office  of 
chief -justice,  designate  one  of  their  number  to  be  chief-iustice. 
A  certificate  of  the  designation,  under  the  hands  of  tne  jus- 
tices making  the  same,  must  be  nled  in  the  office  of  the  clerk 
of  the  court.  The  person  so  designated  shall  be  chief- jus- 
tice during  his  term  of  office.  The  chief -justice  has  the  like 
authority,  within  the  jurisdiction  of  the  court,  as  a  presiding 
justice  of  the  supreme  court ;  and  when  he  is  present  andu 
not  disqualified,  he  must  preside  at  a  general  term. 


H  32Q-S2^  IIABINE  COURT.  0S 

§  323.  The  justices  of  the  ooart,  or  a  majority  of  them, 
may,  from  time  to  time,  establish  niles  of  practice  for  the  1 1218,  Oo 
ooiu-ty  not  inconsistent  with  this  act,  or  with  the  general  rules   eol.  Act. 
of  practice,  established  as  prescribed  in  section  seventeeu  of  81  Hun,5< 
this  act.    The  latter  govern  the  practice  in  the  court,  as  far 
as  they  are  applicable  thereto. 

§  324.  The  court  is  always  open  for  the  transaction  of  anv 
business,  for  which  notice  is  not  required  to  be  ^ven  to  an  ad-  i  121*,  Go 
verse  party.  The  justices  of  the  court,  or  a  majority  of  them,  ■®**  ^^^ 
from  tmne  to  time  must  appoiot^  and  may  alter,  the  times  of 
holding  general,  spcNcial,  ana  trial  terms  of  the  court.  They  must 
prescribe  the  duration  of  the  terms ;  designate  the  trial  terms 
at  which  jurors  are  required  to  attend ;  and  assign  the  justice 
or  justices  to  preside  and  attend,  at  each  of  the  terms  so  ap» 
pointed.  In  case  of  the  inability  of  a  justJce  to  preside  or  aV 
tend,  another  justice  may  preside  or  attend  in  his  place.  Bach 
trial  and  special  term  must  be  held  by  one  justice ;  and  each 
general  term  by  at  least  two  justices.  Two  or  more  general, 
special,  or  trial  terms  may  be  appointed  to  be  held  at  the  same 
tmie.  The  concurrence  of  two  justices  is  necessary  to  pro* 
nounce  a  decision  at  a  general  term.  If  two  do  not  concur,  a 
re-argument  must  be  ordered.  The  justices  holding  a  general 
term  may  order  a  re-argument,  before  themselves,  or  at  a 
subsequent  general  term,  of  a  cause  heard  by  them,  or  at  a 
previous  general  term. 

§  325.  Each  term  so  appointed  must  be  held  at  the  citv  •  jggQ,  q^^ 
hall  in  the  city  of  New  Tork,  except  that  auxiliary  or  ad-  soKAet. 
ditiHnal  parts  for  the  transaction  of  any  business  spedfled  in 
the  appointment^  may  be  held  els^p^here  within  the  cit^  of 
New  York,  as  desi^ated  in  the  appointment.  An  appoint- 
ment must  be  published  in  two  newspapers,  publit^eo  In  the 
city  of  New  York,  at  least  mice  in  each  week;  for  three  suc- 
cessive weekss  before  a  term  is  Md  in  pursuance  thereof. 

§  326.  Each  of  the  justices  may,  within  the  city  of  New   •  1901  nn 
York,  adnunister  an  oatii,  or  take  a  depositioxi,  or  the  acknowl-   Jol  Act 
edgement  or  proof  of  the  execution  of  a  written  instrument, 
and  certify  the  same,  in  like  manner  and  with  like  authority 
and  effect,  as  a  justice  of  the  supreme  court. 

§  327.  In  an  action  brought  in  the  court,  an  order  cannot  s  1222.  Go 
be  made,  or  a  warrant  of  attachment  granted,  by  an  officer,  lol.  Act. 
other  than  a  justice  of  the  court ;  and  each  provision  of  this 
act,  which  empowers  an  officer,  other  than  a  judge  of  the 
court  in  which  an  action  is  brougnt^  to  make  an  order  therein, 
must  be  construed  as  being  exclusive  of  an  action  brought  in 
the  marine  court. 

§  328.  lAni'd  1891.1    The  court  has  a  clerk,  who  is  ap-  |g  1223, 12* 
pointed  and  may  be  removed  at  pleasure,  by  the  justices   1278,    Co 
thereof,  or  a  majority  of  them.    He  must,  by  a  written  instru-   »ol.  Act. 
ment^mder  his  hand,  filed  in  his  office,  appoint,  and  may  at 
pleasure  remove,  three  deputy  clerks  and  not  more  than 
eleven  assistants.    The  clerk  is  responsible  for  the  faithful 
discharge  of  his  duty  by  each  deputy  clerk  and  each  assistant. 
The  clerk,  each  deputy  derk^  and  each  assistant  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  329.  lAm^d  1877.]    The  derl^  and  also  each  deputy-   {  1224,  Cc 
clerk,  before  he  enters  iU)on  the  duties  of  his  office,  must  sub-   sol.  Act. 
scribe,  and  file  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  the  CoftsUtutioftal  oath  of  of|ice,    The  [each] 
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deputy-clerk  has  all  the  powera.  and  may  perform  all  the 
duties  of  the  elerk,  when  the  office  of  clerk  is  vacant,  or  at 
^e  clerk's  office  when  the  clerk  is  absent  therefrom,  or  at  a 
term  or  sitting  of  the  court  which  the  deputy-clerk  attends. 

1 1228  Con-  §  830.  lAnVd  1877.]  The  clerk  may  designate  as  many  of 
80l.  Act  ^  assistants  as  the  justices  of  the  court,  or  a  majority  of 
thjem,  deem  necessary,  as  special  deputy-clerks.  Each  spe- 
cial deputy-clerk  possesses,  in  the  absence  of  the  clerk  and  a 
deputy-clerk,  the  same  powers  as  the  clerk,  at  any  sitting  or 
term  of  the  court  which  he  attends,  with  respect  to  the  busi- 
nesi^ransKtcted  thereat. 

lolTct'^'''  §  331.  [^m'd  1877.]  The  clerk  must  receive,  for  the  use 
of  the  city  of  New  York,  the  fees  allowed  by  law.  He  shall 
not  perform  any  service,  for  which  a  fee  is  allowed  by  law^, 
until  the  fee  therefor  is  paid  to  hiuL  He  must,  on  the  first 
day  of  each  month,  or  within  three  days  thereafter,  render  to 
the  Comptroller  of  the  city,  an  account^  under  oath,  of  all 
fees  received,  directly  or  indirectly,  during  the  preceding 
month,  by  hina,  or  by  a  deputy-clerk,  or  either  of  nis  assist- 
ants, for  any  official  service  ;  and  he  must,  at  the  same  time, 
pay  the  same,  into  the  treasury  of  the  city  of  New  York. 
When  the  retuin  and  payment  are  so  made,  the  clerk  is  en- 
titled to  receive  his  compensation,  for  the  period  included  in 
the  return.  He  is  not  entitled  to  compensation  for  a  period 
for  which  he  has  not  made  his  return  and  payment. 

loL^ct^rs  §  832.  {Am'd  187T.]  The  clerk  of  the  court  must  appoint 
amend'd  by  three  stenographers  of  the  court^  and  may  at  pleasure  remove 
L.  1889,  c  either  of  them.  The  justices  of  the  court,  or  a  majority  of 
19.  >  them,  must  from  time  to  time  assign  each  of  the  stenogra- 

phers to  duty  at  the  trial  terms.  Each  stenographer  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed. by 
law.    He  must  attend  each  term  to  which  he  is  assigned. 

a  1228  Con-  §  888.  lAm'd  1877.]  The  clerk  of  the  court  from  time  to 
gol.  Act  time  must  appoint,  and  may  at  pleasure  remove,  an  official 
interpreter  of  the  court,  who  is  ehtitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  his 
official  duties^  ne  must  subscribe,  and  file  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  the  Constitutional 
oath  of  office.  He  must  attend  any  trial  or  special  term  of 
the  court,  where  his  services  are  required ;  and  the  justices  of 
the  court,  or  a  majority  of  them,  may,  by  order,  regulate  his 
attendance. 

'  2  1229,  Con-  §  384.  If  the  official  interpreter  knowingW  and  wilfully, 
t  »oi'  Act.  falsely  interprets  any  evidence,  matter,  or  thing,  between  a 
\  witness  and  the  court,  or  a  justice  thereof,  in  the  course  of  an 

'action  or  special  proceeding,  he  is  guilty  of  perjury. 

1 1£80  Con-  §  836.  [Arn'd  1877.]  The  clerk  of  the  court  must  appoint, 
sol.  Act.  "  '  aJ^S  may  at  pleasure  remove  as  many  attendants  upon  the 
31  Han,  216.  court  as  he  deems  necessary,  not  exceeding  thirteen.  The 
87N.Y.409.    justices  of  the  court,  or  a  majority  of  them,  may  regulate 

their  attendance.    Each  attendant  is  entitled  to  a  salary, 

fixed  and  to  be  paid  as  prescribed  by  law. 

9  iQRi  p  §  886.  The  clerk,  the  deputy-clerk,  an  assistant  to  the 

toi  Act  **"  clerk,  the  official  interpreterj  or  an  attendant,  shall  not  re- 
*  ceive  any  fee  or  compensation,  except  his  salary,  for  any 

9flRc|f^l  service  performed  hy  hiih,  * 


^ 
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§  337.  lAm'd  1877.]  A  justice  of  the  court  may,  by  an  J  j^^.^*'' 
instrument  under  his  hand,  suspend  a  stenog^pher,  or  an  ***^''  ^^*" 
officer  specified  in  the  last  section,  for  a  period  not  exceeding 
ten  days  from  the  fiUng  thereof.  Such  an  instrument  must 
egress  the  cause  of  the  suspension ;  it  must  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  Tork ;  and 
it  may  be  revoked,  at  any  time  before  the  expiration  of  the 
period  of  suspension,  b^  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instru- 
ment, or  the  hands  of  a  majority  of  the  justices  of  the  court. 
Where  such  an  instrument  has  been  revoked,  the  officer  shall 
not  be  again  suspended  for  the  same  cause. 

§  338.  A  mandate  of  the  court  can  be  executed  only   1 128»,  Cod- 
within  the  city  of  New  York,  except  as  follows :  aol.  Act 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a   *^'*^*  ^^• 
sum  exceeding  twenty-five  dollars,  mav  be  issued  out  of  the   **•• 
court,  tested  m  the  name  of  the  chief- justice  thereof,  to  the 
sheriff  of  any  county,  wherein  the  judgment  has  been  duly 
docketed. 

2l  a  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and 
county  of  New  York,  or  a  marshal  of  that  city,  within  either 
of  those  counties. 

4.  An  order  duly  made,  in  an  action  pending  ifi  the  court, 
requiring  the  performance  of  an  act  by  a  party  thereto,  or  by 
an  officer,  may  be  served  upon  a  person  bound  to  obey  the 
order,  and  his  obedience  thereto  may  be  required  in  any  part 
of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  tne  court,  may  be  served  by  any 
person  in  any  part  of  the  Stata 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a 
person  charged  with  such  a  contempt,  may  be  executed  by  the 
sheriff  of  the  city  and  county  of  New  York,  or  a  marshal  of 
that  city,  in  any  part  of  the  state. 

§  330.  In  an  action  brought  in  the  court,  an  order  of  ar-  .  -^ .  -. 
rest,  a  warrant  of  attachment,  an  execution,  or  a  requisition  |ol  Act. 
to  replevy  a  chattel,  must  be  directed  to  and.  executed  by  the 
sheriff.  Any  other  mandate,  which  must  have  been  directed 
to  and  executed  by  the  sheriff  of  the  city  and  county  of  New 
Yorlc,  if  it  issued  out  of  the  supreme  court,  may,  where  it 
issues  out  of  the  marine  court,  be  directed  to  and  executed 
either  by  that  sheriff,  or  a  marsnal  of  that  city,  named  there- 
in. A  marshal  is  entitled  to  the  same  fees  as  the  sheriff,  upon 
a  numdate  directed  to  him,  or  upon  the  service  of  a  summons; 
and  each  provision  of  law,  relating  to  the  execution  of  a  man- 
date by  the  sheriff,  and  the  power  and  control  of  the  court 
over  the  sheriff  executing  the  same,  applies  to  the  marshaL 
The  return  of  a  marshal  to  such  a  mandate,  or  his  certificate 
of  the  execution  thereof,  or  of  the  service  or  any  paper  served 
by  him,  has  the  same  force  and  effect  as  the  like  return  and 
certificate  of  a  sheriff. 
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§  340.  [^m'd  1877.]  The  jurisdiction  of  each  county  court 
extends  to  the  following  actions  and  special  proceedmgs,  in 
addition  to  the  jurisdiction,  power,  ana  authority,  conferred 
upon  a  county  court,  in  a  particular  case,  by  special  statutory 
provision :  * 

1.  To  an  action  for  the  partition  of  real  property ;  for  dower ; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
upon  real  property ;  or  to  procure  a  judgment  requiring  the 
specific  performance  of  a  contract,  relating  to  real  property : 

where  the  real  property,  to  which  tne  action  relates,  is  situated 
wit/hin  the  county ;  or  to  foreclose  a  lien  upon  a  chattel,  in  a 
case  specified  in  section  seventeen  hundred  and  thirtynseven 
of  this  act,  where  the  lien  does  not  exceed  one  thousand  dol- 
lars in  amount^  and  the  chattel  is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or 
assignee  of  a  judgment  creditor,  or,  in  a  proper  case,  in  favor 
of  the  judgment  creditor  to  recover  a  judgment  for  money 
remaining  due  upon  a  judgment  rendered  in  the  same  court. 

8.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or,  if  there  are  two  or  more  defendants,  where  all  of  them  are, 
at  the  time  of  the  commencement  of  the  action,  residents  of  the 
county,  and  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  not  exceeding  one  thousand  dollars ;  or 
to  recover  one  or  more  chattels,  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars,  with  or  without  dam- 
ages for  the  taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the 
county,  who  is  incompetent  to  manage  his  affairs,  by  reason 
of  lunacy,  idiocy,  or  habitual  drunkeness ;  and  to  every  spe- 
cial proceeding,  which  the  supreme  court  has  jurisdiction  to 
entertain,  for  the  appointment  of  a  committee  of  the  person 
or  of  the  property,  of  such  an  incompetent  person,  op  lor  the 
sale  or  other  disposition  of  the  real  property,  situated  within 
the  county,  of  a  person,  wherever  resident,  who  is  so  incompe- 
tent for  either  oi  the  causes  aforesaid,  or  who  is  an  infant ;  or 
for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

84  Hun,  602.       §  341 .  For  the  purpose  of  determining  the  jurisdiction  of 
»  wunty  court,  in  either  Qt  th«  Q^es  specified  in  tb«  Iwt  990- 
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tion,  a  domestic  corporation  or  joint-stock  association,  whose 
principal  place  of  business  is  established,  b^  or  pursuant  to  a 
statute,  or  by  its  articles  of  association,  or  is  actually  located 
within  the  county,  is  deemed  a  resident  of  the  county,  and 
personal  service  of  a  summons,  made  within  the  county,  as 
prescribed  in  this  act,  or  personal  service  of  a  i^hndate, 
whereby  a  special  proceeding  is  commenced,  made  within 
the  county,  as  prescribed  in  tnis  act  for  personal  service  of 
a  summons,  is  sufficient  service  thereoi  upon  a  domestic 
corporation,  wherever  it  is  located. 

§  342.  {Arri^d  1877.]  If  the  counter  Judge  is,  for  any  cause, 
incapable  to  act  in  an  action  or  special  proceeding,  pending 
in  the  county  court,  or  befofehim,  be  must  make,  and  file  in  the 
office  of  the  clerk,  a  certificate  of  the  fact ;  and  thereupon  the 
special  countv  judge,  if  any^  and  if  pot  disqualified,  must  act 
as  county  judge  in  tnat  action  or  special  proceeding.  Upon 
the  filing  of  the  certificate,  where  there  is  no  special  county 
judge,  or  the  special  county  judge  is  disqualified,  the  action 
or  special  proceq^ing  is  removed  to  the  supreme  court,  if  it  is 
then  pending  in  the  county  court ;  if  it  is  pending  before  the 
county  judge,  it  may  be  continued  before  any  justice  of  the 
supreme  court  within  the  same  judicial  district.  The  supreme 
court,  upon  the  application  of  either  party,  made  upon  notice, 
and  upon  proof  that  the  county  judge  is  incapable  to  act  in  an 
action  or  special  proceeding  pending  in  the  county  court,  may, 
and  if  the  special  county  judge  is  also  incapable' to  act,  must, 
make  an  order  removing  it  to  the  supreme  court.  Thereupon 
the  subse€[uent  proceedings  in  the  supreme  court  must  be  the 
same  as  if  it  had  originally  been  brought  in  that  court,  ex- 
cept that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 

§  343.  The  supreme  court  may,  -by  an  order,  made  at  any 
time  after  joinder  of  an  issue  of  fact,  and  before  the  trial 
thereof,  remove  to  itself  an  action,  brought  in  a  county  court, 
under  subdivision  second  or  subdivision  third  of  the  last  sec- 
tion but  two.  for  the  purpose  of  changing  the  place  of  trial 
thereof.  Where  an  order  for  removal  is  made,  as  prescribed 
in  this  section,  the  place  of  trial  of  the  action  must  be  changed 
by  the  same  order  to  another  county  ;  and  the  subsequent 
proceedings  therein  must  be  the  same,  as  if  the  action  had 
been  originally  brought  in  the  supreme  court. 

§  344  An  order  of  removal,  made  as  prescribed  in  either 
of  the  last  two  sections,  takes  effect  upon  the  entry  thereof  in 
the  office  of  the  county  clerk.  Where  the  order  directs  that 
the  action  be  tried  in  another  county,  the  clerk  with  whom  it 
is  entered,  must  forthwith  deliver  to  the  clerk  of  that  county, 
all  papers  filed  therein,  and  certified  copie9  of  all  minutes 
and  entries  relating  thereto ;  which  must  be  filed,  entered,  or 
recorded,  as  the  case  rec^uires,  in  the  office  of  tne  last  men- 
tioned clerk.  The  provisions  of  section  two  hundred  and 
seventy-one  of  this  act  apply  to  an  appeal  taken  from  such  an 
order. 

§  346.  An  order  to  stay  proceedings,  for  the  purpose  of 
affording  an  opportunity  to  make  the  application  for  removal. 
may  be  made  by  the  county  judge,  or  oy  a  judge  authorizea 
to  make  such  an  order  in  the  supreme  court  and  with  like 
effect  and  under  like  circumstances. 

g  346.  The  removal  of  an  action  or  special  proceedinflji 
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as  prescribed  in  this  title,  does  not  invalidate,  or  in  any 
manner  impair,  a  process,  provisional  remedy,  or  other  pro- 
ceeding, or  a  bona,  undertaking,  or  recognizance  in  the  action 
or  special  proceeding  so  removed ;  each  of  which  continues  to 
haveAhe  same  validity  and  effect,  as  if  the  removal  had  not 
been  Inade.  Where  oail  was  given,  the  surrender  of  the 
defendant  in  the  supreme  court  has  the  same  effect,  as  a  sur- 
render in  the  county  court  would  have  had,  if  the  action  or 
special  proceeding  had  remained  therein. 

§  847.  A  county  court  has  power,  in  an  action  or  special 
proceeding  of  which  it  has  jurisoictioiL  to  send  its  process  and 
other  mandates  into  any  county  of  tne  State,  for  service  or 
execution,  and  to  enforce  obedience  thereto,  with  like  power 
and  authority  as  the  supreme  court. 

24  Han,  648.  §348.  Where  a  county  court  has  jurisdiction  of  an  action 
or  a  special  proceeding,  it  possesses  the. same  jurisdiction, 
power  and  authority  in  and  over  the  same,  and  in  the  course 
of  the  proceedings  tnerein,  which  the  supreme  court  possesses 
in  a  like  case  ;  and  it  may  render  any  judgment,  or  grant 
either  party  any  relief,  which  the  supreme  court  might  render 
or  grant  in  a  like  case,  and  may  enforce  its  mandates  in  like 
manner  as  the  supreme  court.  And  the  county  judge  pos- 
sesses the  same  power  and  authority,  in  the  action  or  special 
proceeding,  which  a  justice  of  the  supreme  court  possesses,  in 
a  like  action  or  special  proceeding,  brought  in  tne  supreme 
court. 

§  349.  The  county  judge  also  possesses  the  same  power 
and  authority,  in  a  special  proceeding,  which  can  be  lawfully 
instituted  before  him,  out  of  court,  wnich  a  justice  of  the  su- 
preme court  possesses  in  a  like  special  proceeding,  instituted 
Defore*him  in  like  manner. 

§  350.  Upon  the  application  of  a  person,  who  has  been 
fined  by  a  court,  or  of  a  person  whose  recognizance  has  be- 
come forfeited,  or  of  his  surety,  the  county  court  of  the  county 
in  which  the  term  of  the  court  was  held,  where  the  fine  was 
imposed,  or  the  recognizance  taken,  may,  except  as  otherwise 
prescribed  in  the  next  section,  upon  good  cause  shown^  and 
upon  such  terms  as  it  deems  Just,  make  an  order,  renutting 
the  fine,  wholly  or  partly,  or  the  forfeiture  of  the  recognizance, 
or  part  of  the  penalty  thereof ;  or  it  may  discharge  the  recog- 
nizance. If  a  fine  so  remitted  has  been  paid,  the  county 
treasurer,  or  other  officer,  in  whose  hands  the  money  remains, 
must  pay  the  same,  or  the  part  remitted,  accordmg  to  the 
order. 

'  §  36 1 .  The  last  section  does  not  authorize  a  county  court, 

to  remit  any  part  of  a  fine,  exceeding  two  hundred  and  fifty 
dollars,  imposed  by  a  court  of  oyer  and  terminer,  or  a  court 
of  sessions,  upon  a  conviction  for  a  criminal  offence ;  or  a  fine, 
to  any  amount,  imposed  by  a  court  lipon  an  officer  or  other 
person,  for  an  actual  contempt  of  court,  or  for  disobedience 
to  its  process,  or  other  mandate  :  or  to  remit  or  discharge  a 
recognizance,  taken  in  its  county,  for  the  appearance  of  a  per- 
son in  another  county.  In  the  latter  case,  the  power  of  re- 
mitting or  discharging  the  recognizance  is  vested  in  the 
county  court  of  the  county,  in  wmoh  the  person  is  bound  to 
appear. 

§  352.  An  application  for  an  order,  as  prescribed  in  the 
last  section  but  one,  cannot  be  heard,  until  such  notice  thereof 


as  the.  court  deems  reasonable,  has  been  given  to  the  district- 
attomejr  of  the  county,  and  until  he  has  nad  an  opportunity 
to  examine  the  matter,  and  prepare  to  resist  the  application. 
And  upon  granting  such  an  order,  the  court  mu^  always  im- 
pqse,  as  a  oondiction  [condition]  thereof,  the  payment  of  the 
costs*  and  expenses,  if  any,  incurred  in  an  action  or  special 
proceeding  for  the  collection  of  the  fine,  or  the  penalty  of  the 
recognizance. 

§  363.  Where  a  person  has  been  fined  by  a  court  of 
special  sessions,  or  by  a  justice  of  the  peace,  upon  a  convic- 
tion for  an  offence,  and  has  been  committed  to  jail  for  non- 
payment of  the  fine,  the  county  court  of  the  county  may  make 
an  order,  remitting  the  fine,  wholly  or  partly,  and  discharg- 
ing him  from  his  imprisonment.  Tne  power  conferred  by  this 
section  must  be  exercised  in  the  manner  prescribed,  and  sub- 
ject to  the.  provisions  contained,  in  the  last  three  sections 

§  364.  In  an  .action  or  special  proceeding  in  a  county 
court,  an  order  may  be  made  without  notice,  or  an  order  to 
stay  proceedings  may  be  made  upon'  notice,  bv  a  justice  of 
the  supreme  court,  or  by  the  county  judge  of  the  county 
where  the  attorney  for  the  applicant  resides,  in  a  case  where 
the  county  judge,  in  whose  Court  the  action  or  special  pro- 
ceeding is  brought,  may  make  the  same,  out  of  court ;  wnd 
with  like  effect. 

§  365.  [Am'd  1877.]  The  county  court  is  always  open  for 
the  transaction  of  any  business,  for 'which  notice  is  not  re- 
quired to  be  given  to  an  adverse  part^r,  except  where  it  is 
specially  prescribed  by  law,  that  the  business  must  be  done 
at  a  stated  term.  The  county  judge  must,  from  time  to  time, 
appoint  the  times  and  places  for  holding  terms  of  his  court. 
At  least  two  terms,  for  the  trial  of  issues  of  law  or  of  fact, 
must  be  appointed  to  be  held  in  each  year.  Each  term  may 
continue  as  long  as  the  county  judge  deems  necessary.  The 
county  judge  may.  by  a  new  appointment,  change  tne  day 
appointed  for  holoing  a  term,  or  appoint  one  or  more  addi- 
tional terms,  or  dispense  with  the  holding  of  a  term,  without 
affecting  any  other  term  or  terms  theretofore  appointed  to  be 
held.  Each  term  must  be  held  at  the  place  designated  by 
statute  for  that  purpose  ;  except  that  the  county  judge  may, 
from  time  to  time,  adjourn  a  term  to  any  place  wiUiin  the 
county^  for  the  hearing  and  decision  of  motions  and  appeals, 
and  tnals  and  other  proceedinjgs  without  a  jury  ;  and  may 
appoint  as  many  terms  as  he  thinks  proper  to  be  held,  either 
at  the  court  house  or  elsewhere  in  the  county,  for  the  same 
purpose.  • 

§  356.  Each  appointment,  made  as  prescribed  in  the  last 
section^  must  be  filed  in  the  county  clerk^s  office,  and  a  copy 
thereof  published,  at  least  once  in  each  week,  for  three  suc- 
cessive weeks  before  a  term  is  held,  changed,  or  dispensed 
with,  by  virtue  thereof,  in  the  newspaper  m  the  city  of  Al- 
ban^r,  in  which  legal  notices  are  required  to  be  published,  and 
also  m  at  least  one  newspaper,  published  in  the  county,  and 
as  many  additional  news^pers,  published  therein,  as  the 
county  judge  prescribes.  The  expense  of  the  pubb'cation  is 
a  county  charge.  * 

§  357.  Jurors  for  the  terms  of  the  county  court,  at  which 
issues  of  fact  are  triable  by  jury,  and  of  the  court  of  sessions, 

■^iM^^"^-l^™  ■  ■      "I  ■■■-  »     ■■■■■■■  ■■         ■■■     ■■■  I  ^  ■■■■■■■.     ■■  ■■      ■■  — ■■  I     -■■■■III  M^M^i^^i^ 

*  See  Xi.  1884,  c.  133,  repealing  all  acts  providing  lur  a  State  paper. 


must  be  drawn  and  notified  in  the  same  manner  as  for  a  term 
of  the  circuit  couit. 

§  368.  [Xm^d«1883.]  The  board  of  supervisors  of  any 
county,  except  Kings,  I^vingston,  Monroe,  Cfortland,  Osweg^o, 
Westchester  and  Onondaga,  may,  in  their  discretion,  provide 
for  the  employment  of  a  stenographer  for  the  comity  court 
and  court  of  sessions  thereof,  and  when  said  board  of  super- 
visors shall  so  provide,  the  stenographer  shall  be  appointed  by 
the  presiding  jud^e  of  said  courts,  and  said  board  of  super- 
visors must  fix  his  compensation,  and  provide  for  the  pay- 
ment thereof,  in  the  same  manner  as  other  county  expenses 
are  paid. 

§  860.  iAni>d  1877.]  The  county  judge  of  the  county  of 
Kings,  from  time  to  time,  must  appoint,  and  may  ut  pleasure 
remove,  a  stenographer,  to  be  attachea  to  the  county  coui-t 
and  the  court  of  sessions  of  the  county  of  Kings  *  who  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  a^  prescribed  by  la\v. 
He  must  attend  each  trial  of  an  issue  of  fact  in  the  county 
court  or  court  of  sessions.  The  stenographer,  appointed  as 
prescribed  in  this  section,  may,  with  the  consent  of  the  county 
mdge,  appoint  an  assistant  stenographer,  to  aid  him  in  tlie 
aisdiarge  of  his  duties,  whose  compensation  shall  be  paid  by 
the  stenographer,  and  is  not  a  county  chargie. 

f860.  iAm'd  1877.]  The  county  judge  and  the  surrogate 
he  county  of  Kings,  from  time  to  time,  must  appoint,  and 
may  at  pleasure  remove,  an  interpreter,  to  be  attached  to  the 
county  court,  the  court  of  sessions,  and  the  surrogate's  court 
of  the  county  of  Kings.  Before  entering  upon  the  discharge 
of  his  duties,  he  must  file  in  the  county  clerK's  office  the  Con- 
stitutional oath  of  office,  and  an  additional  oath,  which  may 
be  incorporated  into  the  Constitutional  oath,  to  the  effect  that 
he  will  fully  and  correctly  interpret  and  translate  each  ques- 
tion propounded  to  a  witness,  and  each  answer  thereto. 

§  861.  IAm'd  1878,  1883, 1886, 1888,  1890.]  The  judge  hold- 
ing or  presiding  at  a  term  of  the  county  court  or  court  of 
sessions  in  either  of  the  counties  of  Livingston,  Niagara,  ])ion- 
roe,  Onondaga,  Oswego,  or  Cortland  where  issues  of  fact  are 
triable,  may  employ  a  stenographer  to  take  stenographic 
notes  upon  trials  thereat,  who^is  entitled  to  a  compensation  to 
be  certified  by  the  judge,  not  exceeding  ten  dollars  for  each 
day's  attendance,  at  the  request  of  the  judge.  The  stenogra- 
phers's  compensation  is  a  charge  upon  the  county,  and  in  the 
counties  of  Livingston  and  Onondaga  must  be  audited,  allowed 
and  paid  as  other  county  charges:  and  in  the  counties  of  ]V£on- 
roe^  x^iagara,  Oswego  and  Cortland  must  be  paid  by  the 
county  treasurer,  on  an  order  of  the  court,  granted  on  the  af- 
fidavit of  the  stenographer  and  the  certificate  of  the  judge 
that  the  services  were  rendered.  The  judge  of  the  county 
court  and  court  of  sessions  of  Erie  county  may  appoint  and 
may  at  pleasure  remove  a  stenographer  of  said  courts,  who 
must  attend  each  term  of  the  saia  courts  where  issues  of  fact 
in  civil  or  criminal  cases  are  triable,  and  shall  receive  there- 
for a  salary  of  fifteen  hundred  dollars  per  annum,  together 
with  his  necessary  expenses  for  stationery,  to  be  paid  by  the 
treasurer  of  said  county  of  Erie,  in  equal  monthly  install- 
ment&i,  on  the  certificate  of  the  judge  of  said  courts  that  the 
services  have  been  actually  performed  or  the  expenses  neces- 
sarily incurred.  Said  stenographer  shall  also  report  and 
transoribe  opinions  for  the  judge  of  said  courts,  %a  well  as 
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special  proceedings  where  a  stenographer  is  required,  withotii 
additional  compensation. 

CHAPTER  rV. 

LIMITATION  OP  THE  TIME  OF  ENFORCING  A  CIVIL 

REMEDY. 

TITLE   I.— Actions  for  thb  bxcovxbt  of  bkal  pbofvstt. 
TITLE  n.— Actions  othsk  than  fob  the  bxoovxbt  of 

BBAL  property. 

ITTLE  IIL—Qbneral  PROVISIONS. 

TITLE  L 

Actions  for  the  recovery  of  real  property, 

I  362.  When  the  people  will  not  written     instmment    or 

sue.  Judgment. 

363.  Action  by  grantee  from  the       2  370.  Id . ;  what  oonstitntes  it. 

dtate.  371.  Adrerse  posneMion  ander 

364.  Action  afler  annalling  let-  claim  of  title  not  written. 

tere  patent.  872.  Id. ;  what  oonstitntee  It 

365, 366.  Seisin    within  twenty  873.  Belation  of  landlord  and 
years,  when   necessary,  tenant,  as  affecting  ad- 

etc.  Terse  possession. 

367.  Action  after  entry.  874.  Right  not  affected  by  de< 

368.  Possession,     when     pre-  scent  cast. 

sumed;  occupation  pre-  875.  Certain  disabilities  ezclu- 
sumed  to  be  under  legal  ded  from  time  to  corn- 
title,  mence  action. 

369.  Adverse  possession  under 

§  3d2.  The  people  of  the  state  will  not  sue  a  person  for  or 
with  respect  to  roal  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  }>eople  to  the  same,  unless 
either : 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  re- 
ceived the  rents  and  profits  of  the'  real  property,  or  of  iome 
part  thereof,  within  the  same  period  of  time. 

§  363.  An  action  shall  not  be  brought  for  or  with  respect 
to  real  property,  by  a  person  claiming  by  virtue  of  letters  pat- 
ent or  a  grant,  from  the  people  of  the  State,  imless  it  might 
have  been  maintained  by  the  people^  as  prescribed  in  this  title, 
if  the  patent  or  grant  had  not  been  issued  or  made. 

§  364.  Where  letters  patent  or  a  grant  of  real  property, 
issued  or  made  by  the  people  of  the  Smte,  are  declared  void 
bv  the  determination  or  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion  or  concealment,  or  of  a 
forfeiture,  or  mfetake,  or  ignorance  of  a  material  fact,  or 
wrongful  detaining,  or  defective  title ;  an  action  of  ejectment, 
to  recover  the  premises  in  question,  may  be  commenced,  either 
by  the  people,  or  by  a  subsequent  patentee  or  grantee  of  the 
same  premises,  his  heirs,  or  assigns,  within  twenty  years  after 
the  determination  is  made ;  but  not  after  that  period. 

§  36&.  An  action  to  recover  real  property,  or  the  posses- 
sion thereof,  cannot  be  maintained  by  a  party,  other  than  the    ^7  Hun  162, 
people,  unless  the  plaintiff,  his  ancestor,  predecessor,  or  grant-  ' 

or,  was  seized  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  commencement  of  the  action. 

§  866.  A  defence  or  counterclaim,  founded  upon  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same^  is  not 
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effectual,  unless  the  person  making  it,  or  under  whose  title  it 
is  made,  or  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
poss^sed  of  the  premises  in  question,  witnin  twenty  yeaj:*s  be* 
fore  the  committing  of  the  act,  with  respect  to  wnich  it  is 
made. 

S  867.  An  entry  upon  real  property  is  not  sufficient  or 
valid  as  a  claim,  unless  an  action  is  commenced  thereupon, 
within  one  year  after  the  making  thereof,  and  within  twenty 
years  after  the  time,  when  the  right  to  make  it  descended  or 
accrued. 

§  863.  In  an  action  to  recover  real  property,  or  the  pos- 
27  Hun,  IftJ,  session  thereof,  the  person  who  establishes  a  legal  title  to  the 
138  H.  Y.  M.  premises  is  presumed  to  have  been  possessed  thereof,  within 
the  time  required  by  law ;  and  the  occupation  of  the  premises, 
by  another  person,  is  deemed  to  have  been  under  ana  in  sub- 
ordination to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legal  title,  for  twenty 
years  before  the  commencement  of  the  action. 

137N.Y.691.  ^  369.  Where  the  occupant,  or  those  under  whom  he 
claims,  entered  into  the  possession  of  the  premises,  under  claim 
of  title,  exclusive  of  any  other  right,  founding  the  claim  upon 
a  written  instrument,  as. being  a  conveyance  of  the  prenuses 
in  question,  or  upon  the  decree  or  judgment  of  a  ccunpetent 
court ;  and  there  nas  been  a  continued  occupation  and  posses- 
sion of  the  premises,  included  in  the  instrument,  decree,  or 
judgment,  or  of  some  part  thereof,  for  twenty  years,  under 
the  same  claim ;  the  premises  so  included  are  deemed  to  have 
been  held  adversely;  except  that  where  they  consist  of  a 
tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deemed 
a  possession  of  any  other  lot. 

*»Sup«r.C**       §  370.  For  the  purpose  of  constituting  an  adverse  posses- 

&  nV  4S'   ^^^  ^y  *  person  claiming  a  title,  founded  upon  a  written  in- 

^  .  gtji.Qnaent,  or  a  judgment  or  decree,  land  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  following  cases : 

1.  where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  iifstosure. 

8.  Where,  althoua^i  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  oifencing  timber,  either  for  the  purposes  of 
husbandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  loiown  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  the  farm  or  lot  that  has  been  left  not 
cleared,  or  not  inclosed,  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  is  deemed  to  have  been  oc- 
cupied for  the  same  length  of  time,  as  the  part  improved  and 
cultivated. 

«        ^        §  37 1.  Where  there  has  been  an  actual  continued  occupa- 
116  N.  y .  34,   tion  Qf  premises,  under  a  claim  of  title,  exclusive  of  any  otner 
right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no 
others,  are  deemed  to  nave  been  held  adversely. 

§  372.  For  the  purpose  of  constituting  an  adverse  pos- 

116  N.  Y.  34.  session,  by  a  person  claiming  title,  not  founded  upon  a  written 

instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  following  cases, 

and  no  others : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

^ISN.T.B'ro*      §  373.  Where  the  relation  of  landlord  and  tenant  has 
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existed  between  any  persons,  the  possession  of  the  tenant -is 
deemed  the  possession  of  the  landlord,  until  the  exj^ration  of 
twenty  years  after  the  termination  of  the  tenancy ;  orj  where 
there  nas  been  no  written  ie^^,  until  the  expiration  of  twenty 
years  after  the  last  pigment  of  rent ;  notwithstanding  that 
the  tenant  has  acquired  another  title,  or  has  claimed  to  hold 
adversely  to  his  landlord.  But  this  presumption  shall  not  be 
made,  after  the  periods  prescribed  in  this  section. 

§  3*74.  The  right  of  a  person  to  the  possessibn  of  real 
property  is  not  impaired  or  affected,  by  a  descent  being  cast, 
m  consequence  of  the  death  of  a  person  in  possessioa  of  the 
property. 

§  376.  If  a  person,  who  might  maintain  an  action  to  re-  J!??°|*.?^' 
cover  real  property,  or  the  possession  thereof,  or  make  an  jjv  Y  617 
entry,  or  interpose  a  defence  or  counterclaim,  founded  on  the         *    * 
title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
is,  when  his  title  first  descends,  or  his  cause  of  action  or  right 
of  entry  first  accrues,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisonea  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The '  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title,  for  commencing  the  action,  or  making  the 
entry,  or  interposing  the  defence  or  counterclaim ;  except 
that  the  time  so  limited  cannot  be  extended  more  tiian  ten 
years,  after  the  disability  ceases,  or  after  the  death  of  the 
person  so  disabled. 

TITLE  H 

Actiona  other  than  for  the  recovery  of  real  property, 

2  376.  When  satisfaction  of  Jadg-  tions. 

ment  presumed.  .  }  390.  Action  against  a  non-resi* 

377.  Effect  of  return  of  execu-  dent,    upon    a   demand 

tion.  barred  by  the  iaw  of  his 

378.  How  presumption  raised.  residence. 

379.  Limitation  of  action  to  re-  891.  When  person  liable,  etc, 

deem  from  a  mortgi^e.  dies  without  the  State. 

390.  Other  periods  of  limitation.  892.  Cause  of  action  accruing 

381.  Within  twenty  years.  between  the  death  of  a 

382.  Within  six  years.  testator  or  intestate,  and 
38:i   Within  three  years.  the  grant  of  letters. 

384.  Within  two  years.  893.  No  limitation  or  action  on 

885.  Within  one  year.  bank  notes,  etc 

386.  When  cause  of  action  ac-  891.  Action  u^inst  directors, 

crues  on  a  current  ac-  etc.,  of  OAnks. 

count.  895.  Acknowledgment  or  new 

387.  Action  for  penalty,  etc.,  by  promise  must  be  in  wri- 

anv  person  who  will  oue.  ting. 

388.  Actions  not  before    pro-  396.  Bxceptions,  as  to  persons 

Tided  for.  under  disabilities. 

389.  Actions  by  the  people  sub*  397.  Defence  or  counterclaim. 

Ject  to  the  same  limita- 

§376.  lAm:dlS77,  1894.]  A  final  judgment  or  decree  for  25 Han  237« 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  9Abb.  kc. 
money,  heretofore  rendered  in  a  surrogate's  court  of  the  Sift, 
state,  or  heretofore  or  hereafter  rendered,  in  a  court  of  re-  I^h^'^*!??' 
.  cord  within  the  United  States,  or  eflsewhere,  or  herenfter  i2iM!f*.e#! 
docketed  pursuant   to   the    proyiiions  of   section    thirty  ^y/iy^^.« 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid 
and  satisfied,  after  the  expiration  of  twenty  years  from  the 
time  when  the  party  recoTering  it  was  first  entitled  to  a 
mandate  to  enforce  it.     This  presumption  is  oondusiYey  ex- 
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cept  as  against  a  person  who.  witbin  twenty  years  from  thai 
time,  makes  a  pftyment  or  acknowledges  an^  indebte.-iness  of 
some  part  of  the  aruonnt  recovered  by  the  judgment  or  de- 
cree, or  bis  heir  or  personal  representatiye,  or  a  person  whom 
be  otherwise  represents.  Snch  an  acknowledgment  most  b* 
in  writing,  and  signed  by  the  person  to  be  ohaiged  therebj. 

§  877.  If  the  proof  of  payment,  under  the  last  section, 
consists  of  the  return  of  an  execution  partijy^  satisfied,  the  ad* 
verse  party  may  show,  in  full  avoidance  of  the  effect  thereof, 
that  the  alleged  partial  satisfaction  did  not  proceed  from  a 
payment  made,  or  a  sale  of  property  claimed,  by  him,  or  by  a 
person  whom  he  represents. 

26  Hud,  173.  §  378.  A  person  may  avail  himself  of  the  presumption 
created  by  the  last  section  but  one,  under  an  allegation  that 
the  action  was  not  commenced,  or  that  the  proceecQng  w^as  not 
taken,  within  the  time  therein  limited. 

§  879.  An  action  to  redeem  real  property  from  a  mort- 
gage, with  or  without  an  account  of  rents  and  profits,  may  be 
maintained  by  the  mortgagor,  on  those  claiming  under  him, 
a^inst  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  premises,  for  twenty  years 
after  the  breach  of  a  condition  of  the  mortgage,  or  the  non-ful- 
fillment of  a  covenant  therein  contained. 

26Hnn,  173.  §  880.  The  following  actions  must  be  commenced  within 
116  N. Y.  351.    the  following  periods,  auer  the  cause  of  action  has  accrued. 

134N.Y.139.  ^   ^^.       or         —I 

102  N.Y.  4*23.       §  381.  [Am'd  1877.]    Within  twenty  years :  .' 

2)  Abb.   N.       An  action  upon  a  sealed  instrument. 

0. 479.  But  where  the  action  is  brought  for  breach  of  a  covenant  of 

seizin,  or  against  incumbrances,  the  cause  of  action  is  for  the 
purposes  (h  this  section  only,  deemed  to  have  accrued  upon  an 
eviction,  and  not  before. 

81  Hun.  129.       S  .SS2-  [^m'd  1877,  1894.]  Within  six  years  s 

*'   ard  in  102  N.  Y.  494 ;  13  Abb.  N.  C.  413;  42  Hun.  628 ;  116  N.  Y.  80 ;  31 
W.  Y.  State  Rep.  17 ;  123  N.  Y.  162.  134  N.  Y.  139.  140  Id.  160. 

48N.Y.  Sap-.       1.  An  action  upon  a  contract  obligation  or  liability,  express 
er.  Ot.  (J.  di  or  implied ;  except  a  judgment  or  sealed  instrument. 
8.)  211.  9  N.  Y.  State  Rep.  716. 

37  Han, 397.  2.  An  action  to  recover  upon  a  liabiUty  created  by  statute ; 

,  except  a  penalty  or  forfeiture. 

62  How  Pr.  3*  -^"^  action  to  recover  damages  for  an  injury  to  property, 
266.  '  *  or  a  personal  injury;  except  m  a  case  where  a  different 
41  Hnn,600;  peDoa  is  expressly  prescribed  in  this  chapter. 

63  N.Y.  Sup.  er.  Ot  (J.  &  8.)  331. 

4.  An  action  to  recover  a  chattel 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum 
87  N.  Y.  87,  of  money,  on  the  ffround  or  fraud,  in  a  case  which,  on  the 
o^f>  1  *^ft'  thirty-first  day  of  December,  eigfhteen  hundred  and  forty-enx, 
48  N  Y'sui  ^**  cognizable  by  the  court  of  chancery.  The  cause  of  action, 
er  Gt  (J.S  ^  such  a  case,  is  not  deemed  to  have  accrued,  untU  the  dis- 
8.)  454.  covery.  by  the  plaintiff,  or  the  person  under  whom  he  daixos, 
9N.  Y.  State    of  the  facts  constituting  the  fraud. 

Rep.  7(n.         gjj^  Y,  8„pp.  4.  25  N.-Y.  StateRep.  676;  26  Id.  714;  110N.Y,861. 

^/  "  6.  An  action  to  establish  a  will.    Where  the  will  has  been 

'^  ^  lost,  concealed,  or  destroyed,  the  cause  of  action  is  not  deemed 

to  have  accrued;  until  the  <Uscovery,  by  the  plaintiff^  or  the 


^ 
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person  under  'whom  he  claims,  of  the  facts  tipon  which  its 
Yalidity  depends. 

7.  An  action  upon  n  jtid^nnent  or  decree,  rendered  in  a 
eoart  ni  t  of  record,  except  wher^  a  transcript  shall  be  filed, 
pursuant  to  section  thirty  hundred  and  seyenteen  of  this  ^„ 
act,    and,    also,   except  a  decree  heretofore  rendered  in  a  7  ci7."*Pro'. 
surrogate's  conrt  of  the  stute.    The  cause  of  action,  in  snch  24c. 
a  cane,  is  deemed  to  have  accrued  when  Hnal  judgment  was  32  N.l. 
rendered.  Si.teRep.2l 

§  383.   [Am'd  1877,1    Within  three  years :  92N.  Y.584, 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other   ^ff"*- 
officer,   for  the  non-payment   of  money  collected  upon  an   28  Hun,  254. 
execution. 

2.  An  action  against  a  constable,  upon  anv  other  liability 
incurred  by  him.  By  doin^  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  offlcialduty ;  except  an  escape. 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  ffiven  to  the  person  aggrieved,  or  to  that 
person  and  the  people  of  the  State  ;  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver,  1^5  n.Y.503. 
or  against  the  Frustee  of  an  insolvent  debtor,  appointed,  as  47  Hun,*  18.' 
prescribed  by  law,  in  a  special  proceeding,  instituted  in  a 

court  or  before  a  jud^e,  brought  to  recover  a  chattel,  or  dam- 
ages for  taking,  detaining,  or  injuring  personal  property,  by 
the  defendant,  or  the  person  whom  he  represents. 

5w  An  action  to  recover  damages  for  a  i>ersonai  injury,  ®3  N.  Y.  622, 
resulting  from  negligence.  Y  su^r  ci. 

(J.  A  S.) 44;  109  N.Y.811,  arg,  35  Han, 44;  112  N.Y.  869,  reT'g  14  CIt.    *•  °'*I^^-^*- 
Pro.  248 ;  13  Week.  Dig.  418. 

§  384.  Within  two  years : 

1.  An  action  to  recover  damages  for  Hbel,  slander,  assault, 
battery,  or  false  imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
tiie  people  of  the  State. 

§  385.  Within  one  year :  4Monin.  L. 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability   Bui.  7. 
incurred  by  1dm,  oy  doinff  an  act  in  his  official  capacity,  or  by  ^  Hun.  368. 
the  omission  of  an  official  duty  3  except  the  non-payment  of 

money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

§  386.  In  an  action  brought  to  recover  a  balance  due  2  Dem.  6no. 
upon  a  mutual,  open,  and  current  account,  where  there  have   7  Civ    Pro. 
been  reciprocal  demands  between  the  parties,  the  cause  of    282. 
action  is  deemed  to  have  accrued  from  the  time  of  the  last 
item,  proved  in  the  account  on  either  side. 

§  387.  An  action  upon  a  statute  for  a  penalty  or  for- 
feiture, given  wholly  or  partly  to  any  person  who  will  prose- 
cute for  the  same,  must  oe  commenced  within  one  year  after 
the  oonmoission  or  the  offence ;  and  if  the  action  is  not  com- 
menced within  the  year  by  a  private  person,  it  may  be 

-  commenced  within  two  years  thereafter,  in  behalf  of  the 
people  of  the  State  by  the  Attorney-General,  or  the  district- 

•  attorney  of  the  county  where  the  offence  was  committed. 

§  388.  An  action,  the  limitation  of  which  is  not  specially  .....  ^ 
prescribed  in  this  or  the  last  title,  must  be  conunenced  within  J7  ^^^'  ^' 
ten  years  after  the  cause  of  action  accrues.  nj^  j^.y,  ill 

rev'e  3Q  Hun,  100;  16  N.  Y.  State  Rep,  46;  51  Hun,  611;  63.1d,  611;  25  /  V2  U 
rf.  y.  9tate  Rep.  641 133  J?.  Y .  512. 
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§  38G.  The  limitations,  prescribed  in  this  title,  apply  alike 
to  actions  brought  in  the  name  of  the  people  of  the  State^  or 
for  their  benefit^  and  to  actions  by  private  persons. 

IVN.  Y.  186.  §  3^0*  Where  a  cause  of  action,  which  does  not  involve 
the  title  to  or  possession  of  real  property  within  the  Stat-e, 
accrues  against  a  person,  who  is  not  then  a  resident  of  the 
State,  an  action  cannot  be  brought  thereon  in  a  court  of  the 
State,  against  him  or  his  personal  representative,  after  the 
expiration  of  the  time,  limited,  by  the  laws  of  his  residence, 
for  bringing  a  like  action,  except  by  a  resident  of  the  State, 
and  in  one  of  the  following  cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of 
a  resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the 
person,  in  whose  favor  it  originally  accrued,  was  or  became  a 
resident  of  the  State ;  or  the  cause  of  action  was  assigned  to, 
and  thereafter  continuously  owned  by,  a  resident  of  the  State. 

t301.  {Am''d  1877.]    If  a  person,  against  whom  a  cause  of 
uuu  ^°  exists,  dies  without  the  State,  the  time  which  elapses 

Sldr&r'^  between  his  death,  and  the  expiration  of  eighteen  months 
after  tide  issuing^  within  the  State,  of  letters  testamentary  or 
letters  of  administration,  is  not  a  part  of  the  time  limited  for 
the  commencement  of  an  action  therefor,  against  his  executor 
or  a^ninistrator. 

§  892.  C^m*dl877.]  For  the  purpose  of  computing-  the 
8  City  Ct  26.  time,  within  which  an  action  must  be  commenced  in  a  court 
of  tine  State,  by  an  executor  or  administrator,  to  recover 
personal  property,  taken  after  the  death  of  a  testator  or 
intestate,  ana  before  the  issuing  of  letters  testamentary  or 
letters  of  administration ;  or  to  recover  damages  for  takin^y 
detaining,  or  injuring  personal  property  wiuiin  the  same 
period ;  tne  letters  are  deemed  to  have  been  issued,  within 
six  years  after  the  death  of  the  testator  or  intestate.  Hut 
where  an  action  is  barred  by  this  section,  anv  of  the  next  of 
Idn,  legatees,  or  creditors,  wno,  at  the  time  of  the  transaction 
upon  which  it  might  have  been  founded,  was  within  the  a^e 
of  twenty-one  yeai^  or  insane,  or  imprisoned  on  a  criminal 
charge,  may,  within  five  yeBJCs  after  the  cessation  of  such 
a  disbility,  maintain  an  action  to  recover  damages  by  reason 
thereof ;  m  which  he  may  recover  such  sum,  or  tne  value 
of  such  property,  as  he  would  have  received  upon  the  final 
disttibuuon  of  tne  estate,  if  an  action  had  been  seasonably 
commenced  by  the  executor  or  administrator. 

§  803.  This  chapter  does  not  affect  an  action  to  enforce 
the  payment  of  a  bill,  note,  or  other  evidence  of  debt,  issued 
by  a  moneyed  corporation,  or  issued  or  put  in  circulaticHi  as 
money. 

§  804.  lAni'd  1877.]  This  chapter  does  not  affect  an  ac- 
tion against  a  director  or  stockholder  of  a  moneyed  corpora- 
tion, or  banking  association,  to  recover  a  penalty  or  forfeit- 
ure imposed,  or  to  enforce  a  liability  created  by  law ;  but 
such  an  action  must  be  brought  within  three  years  after  the 
cause  of  action  has  accrued. 

28  Hnn,  16.  g  306.  An  acknowledgement  or  promise,  contained  in  a 
107  S?Y  1m6  writing  signed  by  the  party  to  be  charged  thereby,  is  the  only 
4N.Y.8upp'.  competent  evidence  or  a  new  or  continuing  contract,  whereby 
990)  wi'fi  u  to  take  a  case  out  of  the  operation  of  this  f  itle*    3ut  tfhas  sec- 
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tioa  does  not  alter  the  effect  of  a  payment  of  principal  or  in-  N.  T.  SUto 
terest.  •  R«P-  W4. 

ISA  If  ▼  Atn 

§  300.  If  a  person,  entitled  to  maintain  an  action  specified  5  Sedt  iur 
in  this  title,  except  for  a  penalty  or  forfeiture,  or  a^nst  a 
fiherifF  or  otner  officer  for  an  escape,  is,  at  the  time  vFnen  the 
cause  of  action  accrues,  either : 
'    L  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  npon 
conviction  of  a  criminal  offence,  for  a  term  Jess  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title  for  commencmg  the  action :  except  that  the 
time  so  limited  cannot  be  extended  more  than  five  years  by 
any  such  disabihty,  except  infancy ;  or,  in  any  case,  more 
than  one  year  after  the  disability  ceases. 

§  307.  A  cause  of  action,  upon  which  an  action  eannot  be 
msuntained,  as  prescribed  in  this  title,  cannot  be  effectually  in- 
terposed as  a  defence  or  counterclaim. 

TITLEIIL 


General  provisums. 


I  398 


to 


8B9. 


400. 
401. 


When    action  deemed 
be  commenced. 

Attempt  to  commence  ac- 
tion in  a  court  of  re- 
cord. 

Id. ;  in  a  court  not  of  re- 
cord. 

ESxception,  when  defend- 
ant 18  without  the  State. 

402.  Id.;  when  a  person, entitled, 

etc.,  dies  before  limita- 
tion expires. 

403.  Id.;  when  a  person  liable, 

etc.,  dies  within  the  State. 

404.  In  suits  by  aliens,  time  of 

disability  in  case  of  war 

to  be  deducted. 
406.  I^ovision  where  Judgment 

has  been  reversed, 
406.  Stay  by  injunction,  etc   to 

be  deducted. 


}.  407.  Certain  actions  by  a  prii^ 
cipal,  for  misconduct  of 
an  Agent,  etc. 
406.  Disability  must  exist  when 
right  accrues. 

409.  If  several  disabilities,  no 

limitation  until    all    re- 
moved. 

410.  Provision  when  the  action 

cannot     be    maintained 
without  a  demand. 

411.  Provision  in  case  of  sub- 

mission to  arbitration. 

412.  Provision  when  action  ia 

discontinued,  etc.,  after 
answer. 

413.  How  objection  taken,  un- 

der this  chapter. 

414.  Cases  to  which  this  chap 

ter  applies. 

415.  Mode  of  computing  peri- 

ods of  limitation. 


f3Q8.  [ArrCd  1877.]  An  action  is  commenced  against  a 
endant^'  within  the  meaning  of  any  provision  of  this  act, 
which  linuts  the  time  for  commencing  an  action,  when  the 
summons  is  served  oi»  him ;  or,  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him. 

§  3QO.  An  attempt,  to  commence  an  action,  in  a  court  of 
record,  is  equivalent  to  the  commencement  thereof  against 
each  defendant,  within  the  meaning  of  each  provision  of  this 
act,  which  limits  the  time  for  commencing  an  action,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually 
servedj  to  the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  cor-  i^^^'d^'S^ 
oner  of  the  coimty,  in  which  that  defendant  or  one  or  two  or  JT^'  y  ^ 

more  co-defendants,  who  are  joint  contractors,  or  otherwise  ^XJS^f-Jl^ 
united  in  interest  with  him,  resides  or  last  resided ;  or,  if  the 
defendant  is  a  corporation,  to  a  like  officer  of  the  county,  in 
which  it  is  established  by  law,  or  wherein  its  general  business 
is  or  w^as  last  transacted,  or  wherein  it  keeps  or  last  kept,  an 
office  for  the  transaction  of  business.  But  in  order  to  entitle  a 
pl^viotilf  t<?  the  benefit  Qf  this  section^  the  delivery  of  the  svun- 


78  N.Y.  90; 

Id.  282. 

13  Civ.  Pro. 

278. 
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mcnui  to  an  officer  must  be  followed,  within  sixty  days  after 
the  expiration  of  the  time  limited  for  the  actual  commence- 
ment of  the  action,  by  personal  service  thereof  upon  the  de- 
fendant souglit  to  be  charged,  or  by  the  first  publicatiflK'Of 
the  summons,  as  a^inst  that  defendant^  pursuant  to  an  order 
for  service  upon  him  in  that  manner. 

§  400.  The  last  section,  excluding  the  pTOvision  requiring 
a  publication  or  service  of  the  summons  within  sixty  days,  ap- 
phes  to  an  attempt  to  commence  an  action  in  a  court  not  of 
record,  where  the  summons  is  delivered  to  an  officer  author- 
ized to  serve  the  same,  within  the  city  or  town  wherein  the 
person  resides  or  the  corporation  is  located,  as  specified  in 
that  section;  provided  that  actual  service  thereof  is  made 
with  due  diUgence. 
7  CiT.  Pro,       §  401.  [Am'd  1877, 1888.]    If,  when  the  cause  of  action  ac- 
102*  N    T     crues  against  a  person  he  is  without  the  State,  the  action  may 
reT*fe. '       *   be  commenced  within  the  time  limited  therefor,  after  his  re- 
lA  Abb.  N.   turn  into  the  State.    If,  after  a  cause  of  action  has  accrued. 
C.672.  against  the  person,  he  departs  from  and  resides  without  the 

^VJ^^  *^  ^      State  and  remains  continuously  absent  therefrom  for  the 

space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the 
State  under  a  false  name  the  time  of  his  absence  or  of  such  res- 
idence within  the  State  under  such  false  name  is  not  a  part  of 
the  time  limited  for  the  commencement  of  the  action.  But 
this  section  does  not  apply  while  a  designation  made  as  pre- 
scribed in  section  four  hundred  and  thirty  or  in  subdivision 
second  of  section  four  hundred  and .  thirty-two  of  this  act 
remains  in  force. 

10  N.  T.  §  402.  If  a  person,  entitled  to  maintain  an  action,  dies  be- 

SUte  Rep.  fore  the  expiration  of  the  time  limited  for  the  commencement 

83».  thereof,  and  the  cause  of  action  survives,  an  action  may  be 

48  Hun,  97.  commenced  by  his  representative^  after  the  expiration  of  that 

time,  and  within  one  year  after  his  death. 

24  Hun,  180.  §  403    [^w'dl879, 1891.]    The  term  of  eighteen  months 

2  Dem.  29.  after  the  death,  within  this  State,  of  a  person  against  whom  a 

^Sp   A  M  V*  cause  of  action  exists,  or  of  a  person  who  shall  have  died 

Stefa    Ren  within  sixty  days  after  an  attempt  shall  have  been  made  to 

621.  commence  an  action  against  him  pjursuant  to  the  provision  of 

49  Hun,  439.  section  three  hundred  and  ninety-nine  of  this  act,  is  not  a  i>art 

140  N.  7.4  9.    of  the  time  limited  for  the  commencement  of  an  action  against 

141  lu,  409.    his  executor  or  administrator.    If  letters  testamentaiy  or  let- 

ters of  administration  upon  his  estate  are  not  issued,  witliin 
the  State,  at  least  six  months  before  th^expiration  of  the  time 
to  bring  the  action,  as  extended  by  the  foregoing  provision  of 
this  section,  the  term  of  one  year  after  such  letters  are  issued 
is  not  a  part  of  the  time  limited  for  the  commencement  of 
such  an  action. 

§  404.  Where  a  person  is  disabled  to  sue  in  the  courts  of 
the  State,  by  reason  of  either  party  being  an  alien  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time  of 
the  continuance  or  the  disabilitv  is  not  a  part  of  the  time  lim- 
ited for  the  commencement  of  the  action. 
62  Hnn,  383.       §  406.  If  an  action  is  commenced  within  the  time  limited 
119N.Y.344.   therefor,  and  a  judgment  therein  is  reversed  on  appeal,  with- 
out awarding   a  new   trial,  or  the  action  is  terminated  ii* 
any  other  manner  than  by  a  voluntary  discontinuance,  a  dis- 
missal of  the  complaint  for  neglect  to  prosecute  the  action, 
or  a  final  judgment  upon  the  merits ;  the  plaintiff,  or,  if  he 
dies,  and  the  cause  of  action  survives,  his  representatives  naay 
commence  a  new  action  for  the  same  cause,  after  the  expira- 
tion of  the  time  so  limited,  and  within  one  year  ^ter  such  a 
reveWftl  or  termillfttioo 


^ 


S5  405412  LIMITATION&  81 

^^  40e.  Where  the  commencement  of  an  action  has  been  i-t»„„  «,o 
Btayed  by  mjunction,  or  by  other  order  of  a  court  or  judge,  or  S2  h  v' 
by  statutory  prohibition,  the  time  of  the  continuance  of  the  "*"•** 
stay  IS  not  a  part  of  the  time,  limited  for  the  commencement 
of  the  action. 

§  407.  Where  an  injury  results  from  the  act  or  omission 
of  a  deputy  or  agent,  the  time,  within  which  an  action  to  re- 


.  .    .  -    .    „     •     « cr principal, ^.„ 

act  or  omission,  is  ilrst  recovered  by  the  aggrieved  person  ; 
and  a  subsequent  reversal  or  setting  aside  of  the  judgment 
does  not  extend  the  time. 

§  408.  A  person  cannot  avail  himself  of  a  disabiUty  unless  oi  v  t  una 
It  existed  when  his  right  of  action  or  of  entry  accrued  wx  n.  1 .»» 

§  400.  Where  two  or  more  disabilities  co-exist,  when  the 
the  riffht  of  action  or  of  entry  accrues,  the  limitation  does  not  |,^**?i***  ^ 
attach,  until-atl  are  removed.  ""'•  ^^ 

§  410.  Where  a  right  exists,  but  a  demand  is  necessary   ^  N.  Y.  B84, 
to  entitle  a  person  to  maintain  an  action,  the  time,  within  f^^  ^  ^""^ 
whicli  the  action  must  be  commenced,  must  be  computed   StSa    m^ 
from  the  time,  when  the  right  to  make  the  demand  is  com-  47  iJ  m9- 
plete  ;  except  in  one  of  the  following  cases :  go  14  574.  * 

1.  Where  the  right  grows  out  of  Uie  receipt  or  detention  of   128N.T.S64. 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  *  *1«<1'-  380. 
person  acting  in  a  fiduciary  capacity,  the  time  must  be  com-  i?  ^^*^  N* 
put-ed  from  the  time,  when  the  person,  having  the  right  to       *^ 
make  the  demand,  has  actual  knowledge  of  the  facts,  upon 
which  that  right  depends. 

a  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  W  N,Y.  491. 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand 

§  41 1.  Where  the  persons,  who  might  be  adverse  parties 
in  an  action,  have  entered  into  a  written  agreement  to  submit 
to  arbitration,  or  to  refer  the  cause  of  action,  or  a  controversy 
in  which  it  might  be  available,  or  have  entered  into  a  written 
submission  thereof  to  arbitrators  ;  and  before  an  award,  or 
other  determination  thereupon,  the  agreement  or  submission 
is  revoked,  so  as  to  render  it  ineffectual,  by  the  death  of  either 
party  thereto,  or  by  the  act  of  the  person  against  whom  the 
action  might  nave  been  brought ;  or  the  execution  thereof, 
or  the  remedy  upon  an  award  or  other  deteimination  there- 
under, is  stayed  by  injunction,  or  other  order  procured  by 
him  from  a  compet-ent  court  or  judge  ;  the  time  which  has 
elapsed,  between  the  entering  into  the  written  submission  or 
agreement,  and  the  revocation  thereof,  or  the  expiration  of 
the  stay,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment 01  the  action. 

§  412.  Where  a  defendant  in  an  action  has  interposed  an  o,  m  v  q«  t^ 
answer,  in  support  of  which  he  would  be  entitled  to  rely,  at  rgd  2sSI 
the  trial,  upon  a  defence  or  counterclaim  then  existing  in  his       ^' 
favor,  the  remedy  upon  which,  at  the  time  of  the  oommence.- 
ment  of  the  action,  was  not  barred  by  the  provisions  of  this 
chapter  ;  and  the  complaint  is  dismissed,  or  the  action  is  dis- 
continued, or  abates  in  consequence  of  the  plaintiff's  death  ; 
iox^  time  which  intervened  between  the  commencement  and 
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the  termination  of  the  action,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  an  action  by  the  defendant,  to  re- 
cover for  the  cause  of  action  so  interposed  as  a  defence,  or  to 
interpose  the  same  defence  in  another  action  brought  by 
the  same  plaintiff,  or  a  person  deriving  title  from  or  under 
him. 

1*N-  J-  §  413.  The  objection,  that  the  action  was  not  conunenoed 

State  R«p.    ^thin  the  time  umited,  can  be  taken  only  by  answer.     The 

M  Hun  1^    corresponding  objection  to  a  defence  or  counterclaini  can  be 

'         taken  only  by  reply  ;  except  where  a  reply  is  not  required,  in 

order  to  enable  tne  plaintiff  to  raise  an  issue  of  fact,  upon  an 

allegation  contained  in  the  answer. 

-.  ^  §  414.  ITie  provisions  of  this  chapter  appl^,  and  consti- 

S^    48  N*   ^^  ^^®  ^'^'y  rules  of  limitation  applicaole,  to  a  civil  action  or 
Y.  Super.  Ct*.  special  proceeding,  except  in  on©  or  the  following  cases : 
(J.  A  S.)  44*.  .30  Hun,  537 ;  13  Abb.  N.  C.  413;  7  Civ.  Pro.  323;  23  Abb.  N.  C.  479 ;  119 
N.  Y.  344.  133  N.  7.  612. 

48  N  Y  SuD-       ^'  ^  c^-sej  where  a  different  limitation  is  specially  prescribed 

er.  Ct  (J.  A   ^y  ^^^y  ^^  *  shorter  limitation  is  prescribed  by  the  written 

S.  j  333.  '        contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 

first  day  of  July,  eighteen  hundred  and  forty-eight.    The 

statutes  then  in  force  govern,  with  respect  to  such  a  cause  of 

action  or  defence. 

94  N  Y  217       8*  A  case,  not  included  in  the  last  subdivision,  in  which  a 

aff  g^  14      *   person  is  entitled,  when  this  act  takes  effect,  to  commence  an 

Week.  DiK.   action,  or  to  institute  a  special  proceeding,  or  to  take  any 

177.    proceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment, 

loiN.Y.MS,  where  he  commences,  institutes,  or  otherwise  resorts  to  the 
revKtSl 


tinue  to  be  so  applicable,  notwithstanding  the  repeal  thereof. 

4  A  case,  where  the  time  to  commence  an  action  has  ex- 
pired, when  this  act  takes  effect. 

The  word  "  action,"  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do  as  including  a  special 
proceeding,  or  any  proceeding  therein,  or  in  an  action. 

§  415.  The  periods  of  limitation,  prescribed  by  this  chap- 
ter, except  as  otnerwise  specially  prescribed  therein,  must  be 
computed  from  the  time  of  the  accruing  of  the  right  to  relief 
by  action,  special  proceeding,  defence^  or  otherwise,  as  the 
case  requires,  to  the  time  when  the  claim  to  that  relief  is  act- 
ually interposed  by  the  party,  as  a  plaintiff  or  a  defendant^ 
in  the  particular  action  or  special  proceeding. 

CHAPTER  V. 

COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTION. 

TITLE  I.— COMMENCJBMENT  OP  AN  ACTION. 

TITLE  n.— Parties  to  an  action. 

TITLE  L 

Commencement  of  an  action. 

Aeticls  1.  The  summons  and  accompanying  papers  :  personal  ser> 
vice  thereof ;  appearance  of  the  defendant. 
2.  Substitutes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 

The  Summons  and  AccoMPANYiNa  Papers  ;  Personal  Skb- 
viGB  tspsbbof  ;  Appearance  of  the  Defendant. 
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j  416.  Action  to  be  commenced  {  426.  How  pertoiuU  Mirlee  of 

by  summons ;  time  when  summons  mad6  npon  • 

court  acquires  jurisdio-  natural  person. 

.,-    J^^^',  .X       ^  *27.  428.  fd. ;  in  certafn  cases  of 

417.  Requisites  of  summons.  infancy,  or  lunacy,  elc., 

«8.  Forin  of  summons.  notjudiciaily  deolarml. 

419.  Service  of  copy  complaint  429.  Id.;  when  deliTory  of  copy 

or  notice  with  summons;  to  lunatic  diftpensed  with. 

.^      conseouence  of  failure.  430.  Designation,  by  a  resident. 

420.  Gases  where  such  semce  of  a  person  upon  whom 
^„,  must  be  made.  to  serve  a  summons  dnr- 
fn.  Appearonoe  of  defendant.  ing  his  absence:  effect 

422.  When  defendant  must  an-  and  revocation  thereof. 

swer  at  time  of  appear-  431.  How   personal  service  of 

.•«.   w^l?*         0  .  summons  made  upon  a 

423.  Notice     of    no    personal  domestic  corporation. 

claim;  effect  of  service  432.  Id.;  upon  a  foreign  cor- 

thereof.  poratJon. 

424.  Effect  of  voluntary  appear-  48&  Service  of  process,  etc.,  to 

M4tn   a*'*°®"  u  J  u  commence  a  special  pro- 

425.  Summons ;  when  and  by  ceedlng. 

whom  served.     Sheriff^a  434.  Proof  of  service  of  sum- 

^^^y'  mens,  etc. ;  how  made. 

§  410.  A  civil  action  is  commenced  by  the  service  of  a  130NT  071 
summons.  But  from  the  time  of  the  granting  of  a  provisional 
remedy,  the  court  acquires  jurisdiction,  and  has  control  of 
all  the  subsequent  proceedings.  Nevertheless,  jurisdiction 
thus  acquired  is  conditional,  and  liable  to  be  divested,  in  a 
case  where  the  jurisdiction  of  the  court  is  made  dependent, 
by  a  special  provision  of  law,  upon  some  act,  to  be  done  after 
the  granting  of  the  provisional  remedy. 

J!  ^}T'  C^^'^  1877, 1879.]  The  summons  must  contain  the  ig  Abb  M. 
e  of  the  action,  specifying  the  court  in  which  the  action  is  0  199 
brought,  the  names  of  the  parties  to  the  action,  and,  if  it  is 
brought  in  the  supreme  court,  the  name  of  the  county  in 
which  the  plamtiff  desires  the  trial ;  and  it  must  be  subscribed 
by  the  plaintilTs  attorney,  who  must  add  to  his  signature  his 
office  address,  specifying  a  place  within*  the  ^ate  where 
there  is  a  postrofflce.  If  in  a  city,  he  must  add  the  street  and 
street  number,  if  any,  or  other  suitable  designation  of  the 
particular  ^ocality^ 

§  418.  [^m'd  1877.]    The  summons,  exclusive  of  the  title   laoN.Y  571. 
of  the  action  and  the  subscription,  must  be  substantially  in 
the  following  form,  the  blanks  being  properly  filled  : 

**To  the  above  named  defendant:  You  are  hereby  sum- 
moned to  answer  the  complaint  in  this  action,  and  to  serve  a 
copy  ot  your  answer  on  the  plaintifTs  attorney  within  twenty 
days  after  the  service  of  this  summons,  exclusive  of  the  day 
of  service  ;  and  in  case  of  your  failure  to  appear  or  answer, 
judgment  will  be  taken  against  you  by  default,  for  the  relief 
demanded  in  the  complaint. 

Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

§  419.  lAm'd  1879.]  A  copy  of  the  complaint  may  be 
served  with  the  summons.  If  a  copy  of  the  complaint  is  not 
served  with  the  summons,  the  plamtiff  cannot  take  judgment 
by  default  without  application  to  the  court,  unless  either  the 
defendant  appears,  or  by*  a  notice  is  served  with  the  sum- 
mons, stating  the  sum  of  money  for  which  judgment  will  be 
taken,  and  the  case  is  one  embraced  in  the  next  section. 

§  420.  [Am'd  1877.]    Judgment  may  be  taken  without   21  Abb.  N. 
*J5^o  in  original.  ~~   C..330, 
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application  to  the  court,  where  the  complaint  sets  forth  one  or 
more  causes  of  action,  each  consisting  of  the  breach  of  an 
express  contract  to  pay,  absolutely  or  upon  a  contingency,  i^ 
sum  or  sums  of  money,  fixed  bv  the  terms  of  the  contract,  or 
capable  of  being  ascertained  therefrom,  by  computation  only^ 
or  an  express  or  imphed  contract  to  pay  money  received  o^ 
disbursea,  or  the  value  of  propertv  delivered,  or  of  servicei 
rendered  oy,  to.  or  for  the  use  of,  the  defendant  or  a  thira 
person ;  and  thereupon  demands  judgment  for  a  sum  of 
money  only.  This  section  mcludes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial ;  of* 
where  the  complaint  shows  that  the  amount  of  the  plaintifPii 
demand  has  been  reduced  by  payment,  counterclaim,  or  othe3| 
credit. 

11  Civ.  Pro.       g  421.  The  defendant's  appearance  must  be  made    b^ 
^2.  serving  upon  the  plaintiff's  attorney,  within  twenty  days  after 

?Q •  fiftW  97*  service  or  the  summons,  exclusive  of  the  day  of  service,  a 
'  '  notice  of  api>earance,  or  a  copy  of  a  demurrer  or  of  an  an- 

swer. A  notice  or  pleading,  so  served,  must  be  subscribed  b«] 
the  defendant's  attorney,  who  must  add  to  his  signature  hM| 
office  address,  with  the  particulars  prescribed  m  section  foat( 
hundred  and  seventeen  of  this  act,  concerning  the  office  adH 
dress  of  the  plaintiff's  attorney. 

§  422.  [Am'd  1877.}  A  defendant,  upon  whom  the  plain-^' 
J3  How.  Pr.  tiff  has  served,  with  the  summons,  a  copy  of  the  oompiainl^^ 
79 ;  66  Ia.97.  mug^  serve  a  copy  of  his  demurrer  or  answer  upon  the  plaur^ 
tifPs  attorney,  before  the  expiration  of  the  time,  withm  whicid 
the  summons  requires  him  to  answer.  If  a  copy  of  the  com^ 
plaint  is  not  so  served,  a  notice  of  appearance  entitles  hiai 
only  to  notice  of  the  subsequent  proceedings,  unless  withm 
the  same  time  he  demands  the  service  of  a  copy  of  the  com^ 
plaint  as  prescribed  in  section  four  hundred  and  seventy-nui' 
of  this  act. 

§  423.  lArn^d  1877.]  Where  a  personal  claim  is  not  mad< 
against  a  defendant,  a  notice,  subscribed  by  the  plaintiff's  at 
tomey,  setting  forth  the  general  object  of  the  aorion,  a  brie^ 
description  oithe  property  affected,  by  it,  if  it  affect  specific! 
real  or  personal  property,  and  that  a  personal  claim  is  not 
made  against  him,  may  be  served  with  the  summons.  If  the| 
defendant  so  served,  unreasonably  defends  the  action,  costs' 
may  be  awarded  against  him. 

16  Week.  §  424.  A  voluntary  general  appearance  of  the  defendants 

Dig.  26.  is  equivalent  to  personal  service  oi  the  summons  upon  him. 

108N.Y.366.       )/^«^    _  ^  ^^ 

§  425.  The  summons  may  be  served  by  any  person,  other 
than  a  party  to  the  action,  except  where  it  is  otheriviso, 
specially  prescribed  by  law.  The  plaintiff's  attorney  may, , 
by  an  indorsement  on  the  summons,  fix  a  time  within  whiclk., 
the  service  thereof  must  be  made :  in  that  case,  the  ser^i 
vice  cannot  be  made  afterwards.  Where  a  summons  is  de- , 
•livered  for  service  to  the  sheriff  of  the  county,  wherein  the  i 
defendant  is  found,  the  sheriff  must  serve  it,  and  return  it,  { 
with  proof  of  service,  to  the  plaintiff's  attorney,  with  reasoa- 
able  diligence. 

§  426.  [Am^d  1879.]     Personal  service  of  the  summons 
10  Hun,  313.  upon  a  defendcmt)  being  a  natural  person,  must  be  made  hy 
delivering  a  copy  thereof,  within  the  State,  as  follows  : 

1.  If  the  defendant  is  an  infant,  under  tne  age  of  fourteen  • 
years,  to  the  infant  in  person,  and  also  to  his^  father,  mother^ 
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dr  guardian ;  or,  if  there  is  none  within  the  State,  to  the  per- 
son having  the  care  and  control  of  him,  or  with  whom  he 
resides,  or  in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  in- 
competent to  manage  his  affairs  in  consequence  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  for  wnom  a  committee 
has  been  appointed,  to  the  committee,  and  also  to  the  defend- 
imt  in  person. 

3.  If  the  action  is  against  a  sherifif,  for  a  cause  specified 
Bi  section  one  hundred  and  fifty-eight  of  this  act,  by  deliver- . 
ing  it  to  the  defendant  in  person,  or  to  his  under-sheriif  in 
person^  or  at  the  office  of  the  sheriff  during  the  hours  when  it 
s  required  by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a 
slerk  in  the  employment  of  the  sheriff,  or  other  person  in 
sharge  of  the  office. 

4.  Li  any  other  case,  to  the  defendant  in  person. 

§  427.  If  the  defendant  is  an  infant  of  the  a^e  of  fourteen  m  jjan  183* 
fears,  or  upwards,  or  if  the  court  has,  in  its  opinion,  reason-  47  id.  606.  * 
ible  ground  to  believe,  that  the  defendant,  by  reason  of 
labitual  drunkenness,  or  for  any  other  cause,  is  mentally 
Dcapable  adequately  to  protect  ms  rights,  although  not  judi- 
dally  declared  to  be  incompetent  to  manage  his  affairs,  the 
xNirt  may,  in  its  discretion,  with  or  without  an  application 
here/or,  and  in  the  defendant's  interest,  make  an  order,  rc- 
[uiring  a  copy  of  the  summons  to  be  also  delivered,  in  behalf 
»f  the  defendant,  to  a  person  designated  in  the  order,  and 
hat  service  of  the  summons  shall  not  be  deemed  complete, 
util  it  is  so  delivered. 

§  428.  [Arri'd  1877.]  In  a  case  specified  in  subdivision 
Irst  or  second  of  section  four  hundrecf  and  twenty-six  of  this  3  Month  I* 
tct,  where  the  court  has,  in  its  opinion,  reasonable  ground  to  Bui.  99. 
lelieve,  that  the  interest  of  the  person,  other  than  the  defendant, 
o  whom  a  copv  of  the  summons  has  been  delivered,  is  adverse 
o  that  of  the  defendant,  or  that,  for  any  reason,  he  is  not  a 
It  person  to  protect  the  rights  of  the  defendant,  it  may  like- 
rise  make  an  order,  as  prescribed  in  the  last  section.  In  a 
ase  specified  in  subdivision  second,  the  court  may,  as  a  part 
if  the  same  order,  or  by  a  separate  order,  made,  in  like  man- 
ler  and  upon  like  ground,  at  any  stage  of  the  action,  appoint 
L  special  guardian  ad  litem  to  conduct  the  defence  for  the  in- 
oinpetant  defendant,  to  the  exclusion  of  the  committee,  and 
dth  the  same  powers,  and  subject  to  the  same  liabilities,  as  a 
sommlttee  of  the  property. 

§  429.  Where  the  defendant  has  been  judicially  declared  16  civ.  Pro. 
o  be  incompetent  to  manage  his  affairs,  in  consequence  of  39. 
macy,  and  it  appears  satisfactorily  to  the  court^  by  affidavit, 
hat  tne  delivery  of  a  copy  of  the  summons  to  him,  in  person, 
rm  tend  to  aggravate  his  disorder,  or  to  lessen  the  probability 
f  his  recovery,  the  court  may  make  an  order,  dispensing 
rith  such  delivery.  In  that  case,  a  delivery  of  a  copy  of  the 
immons,  to  a  committee  duly  appointed  for  him,  is  sufficient 
ersonal  service  upon  the  defendant. 

§  430.  A  resident  of  the  State  of  full  age,  may  execute,  i06N.Y.34a 
ader  his  hand,  and  acknowledge,  in  the  manner  required  by 
iw  to  entitle  a  deed  to  be  recorded,  a  written  designation  of 
Qother  resident  of  the  State,  as  a  person  upon  whom  to  serve 
sammoas,  or  any  process  or  other  paper  for  the  oommence- 
lent  of  a  civil  special  proceeding,  in  any  court  or  before  any 
IBcer,  during  the  absence  from  the  United  States  of  the 
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person  makiDg  the  designation ;  and  may  file  the  same,  -virith 
the  written  consent  of  the  person  so  designated,  executed 
and  acknowledged  in  the  same  manner,  in  the  office  of  the 
ol«rk  of  the  oounty,  where  the  person  making  the  desig- 
nation resideSb  The  desispoation  must  specify  the  oGcup&- 
tion  or  other  proper  addition,  and  the  residence  of  the  per- 
son making  it,  and  also  of  the  person  designated ;  and  it 
remains  in  lorce  during  the  period  specified  therein,  if  any  ; 
or,  if  no  period  is  specified  for  that  purpose,  for  three  years 
after  the  filing  thereof.  But  it  is  revoked  earlier,  by  the 
death  or  legal  incompetency  of  either  o^he  parties  thereto  ; 
or  by  the  filing  of  a  revocation  thereoi,  or  of  the  consents 
executed  and  acknowledged  in  like  manner.  The  clerk  must 
file  and  record  such  a  designation,  consent^  or  revocation ; 
and  must  note,  upon  the  record  of  the  original  designation, 
the  filing  and  recording  of  a  revocation,  while  the  desig- 
nation remains  in  force,  as  prescribed  in  this  section,  a  sum- 
mons^ or  any  process  or  other  paper  for  the  commencement  of 
a  civil  special  proceeding,  against  the  person  making  it,  in 
any  court  or  before  any  officer,  may  be  served  upon  the  per- 
son so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
was  served  upon  the  person  making  the  designation,  notwith- 
standing the  return  of  the  latter  to  the  United  States. 

1 1060,  Con-       g  431.  Persona]  service  of  the  summons  upon  a  defend- 
f?«*M  v*iQi    ^^f  being  a  domestic  corporation,  must  be  made  by  deliver- 
^  A  j^Jt  2'^air  ^^^^  *  copy  thereof,  within  the  State,  as  follows : 
^o  j'/\  iyo.  J-  j£  ^^  action  is  against  the  mayor,  alderman,  [aldermen] 

.  and  commonalty  of  the  city  of  New  York,  to  the  mayor, 
oomptroUer,  or  counsel  to  the  corporation. 

2,  xl  the  action  is  against  any  other  city,  to  the  mayor, 
treasurer,  counsel,  attorney,  or  clerk ;  or,  ii  the  city  lacks 
either  of  those  officers,  to  the  officer  performing  correspond- 
ing functions,  under  another  name. 
121N.T.224.      o.  In  any  other  case,  to  the  president  or  other  head  of  the 
4  rf--4£  /L-^t  Cf        corporation  the  secretary  or  clerk  to  the  corporation,  the 

cashier,  the  treasurer,  or  a  director  or  managing  agent. 

87N.Y.  137.  §  432.  [ArtfCd  1877.]    Personal  service  of  the  summons, 

ttfr^,  24  upon  a  defendant,  being  a  forei^  corporation,  must  be  made 

Hun,  238.  by  delivering  a  copy  thereof,  within  the  State,  as  follows : 

35  Hun,  809.  j^  jo  the  president,  treasurer,  or  secretary ;  or,  if  the  cor- 

^^*  44n'*^  poration  lacks  either  of  those  officers,  to  the  officer  perform- 

m*!^  Y  i»7  ^5  corresponding  functions,  under  another  name. 

136  NY*  943*  ^*  ^^  *  pcrsou  designated  for  the  purpose  by  a  writing,  un- 


office  of  the  Secretaiy  of  State.  The  designation  must  specify 
a  place,  within  the  State,  as  the  office  or  residence  of  the 
person  designated  ;  and,  if  it  is  within  the  city,  the  street, 
and  street  number,  if  any,  or  other  suitable  designation  of  the 
particular  locality.  It  remains  in  force,  until  the  filing  in  the 
same  office  of  a  written  revocation  thereof,  or  of  the  consent, 
executed  in  like  manner;  but  the  person  designated  may, 
from  time  to  time,  change  the  place  specified  as  his  office  or 
residence,  to  some  other  place  within  the  State,  by  a  writing, 
executed  by  him,  and  filed  in  like  manner.  The  Secretary  of 
State  may  require  the  execution  of  any  instrument,  specified 
in  this  section,  to  be  authenticated  as  he  deems  proper,  and 
he  may  refuse  to  file  it  without  such  an  authentication.  An 
exemplified  copy  of  a  designation  so  filed,  acoompaciecl  indth 
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a  certificate  that  it  has  not  been  revoked,  is  presamptiye 
evidence  of  the  execution  thereof,  and  conclusive  evidence  of 
the  authority  of  the  officer  executing  it. 

3.  II  such  a  designation  is  not  in  force,  or  if  neither  the  per-  IMN.l 
son  desi^ated,  nor  an  officer  specified  in  subdivision  first  of 
this  section,  can  be  found  with  due  diligence,  and  the  corpor- 
ation has  property  within  the  State,  or  the  cause  of  action 
arose  therein  ;  to  £he  cashier,  a  director,  or  a  managing  agent 
of  the  corporation,  within  the  State. 

§  433.  The  provisions  of  this  article,  relating  to  the  mode 
of  service  of  a  summons,  apply  likewise  to  the  service  of  any 
process  or  other  paper,  whereoy  a  special  proceeding  is  com- 
menced in  a  court,  or  before  an  officer,  except  a  proceeding 
to  punish  for  contempt,  and  except  where  special  provision 
for  the  serN'ice  thereoi  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must   188  K.l 
be  made  by  affidavit,  except  as  follows : 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved 
by  his  certificate  thereof. 

2,  If  the  defendant  served  is  an  adult,  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
the  service  may  be  proved  by  a  written  admission,  siened  by 
him,  and  either  acknowledged  by  him,  and  oertifleain  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  accom- 
panied with  the  affidavit  of  a  person,  other  than  tne  plaintiff, 
showing  that  the  signature  is  genuine 

A  certificate,  admission,  or  afSdavit  of  service  of  a  sum- 
mons, must  state  the  time  and  place  of  service.  A  written 
admission  of  the  service  of  a  summons,  or  of  a  paper  accom- 
panying the  same,  im]x)rt^  unless  otherwise  expressly  stated 
therein,  or  otherwise  plainly  to  be  inferred  from  its  contents, 
that  a  cop^r  of  the  paper  was  deUvered  to  the  person  signing 
the  admission. 

ARTICLE  SECOND. 

Substitutes  fob  personal  Service  m  Special  Casb& 


I  435. 


436. 
437. 

438. 


Order  for  service  of  puni- 

mons  when  defendant  not 

found,  etc. 
How  senrice  mufit  be  made. 
Papers  to  be  filed;  proof 

of  nervice. 
Gases  in  which  service  of 

summons  by  publication, 

eUi.t  may  be  ordered. 
Papers  upon  which  order 

for  publication   may  be 

made. 


I  440. 


By  whom  order  may   be 
made ;  contents  of  order. 

441.  When  publication  must  be 

commenced;  when  ser- 
vice deemed  complete. 

442.  Papers  to  be  filed;  notice 
to  defendant. 

Id.:  when  service  is  made 

without  the  State. 
Proof  of  service. 
Defendant  when  allowed 

to  defend. 


443. 

444. 
445. 


§  435.  lArn'd  1877  &  1880.]  Where  a  summonsis  issued  in 
any  court  of  record,  an  order  for  the  service  thereof  upon  a 
defendant  residing  within  the  State  may  be  made  by  the  court 
or  a  judge  thereof  or  the  county  judge  of  the  county  where 
the  action  is  triable,  upon  satisfactory  proof,  by  the  aflldavit 
of  a  person,  not  a  party  to  the  action,  or  by  the  return  of  the 
sheriff  of  the  countv  where  the  defendant  resides,  that  proper 
and  diligent  effort  has  been  made  to  serve  the  summons  upen 
the  defendant^  and  that  the  place  of  his  sojourn  cannot  be  as- 
certained, or,  if  he  is  within  the  State,  that  he  avoids  service, 
so  that  personal  service  cannot  be  made. 

§  4d6.  iAm?d  1877.]    The  order  must  direct,  that  the  ser- 


26  Hm 
13  Civ. 
278. 
46HUI 
122  N.^ 


&t3rfe^T!WrEI)  6£ltVlCfi. 


Ii4^-^ 


4  OiT.  Pro. 

866. 

122N.Y.a63. 


6  ClT.   Pro. 

216. 

36 Han,  347. 

98  N.Y.  665. 


vice  of  the  sammons  be  made,  by  leaving  a  copy  thereof,  and 
of  the  order,  at  the  residence  of  the  defendant,  with  a  person 
of  proper  age,  if  upon  reasonable  application^  admittance  can 
be  obtained,  and  such  a  person  founa  who  will  receive  it ;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  aflAxing  the  same  to  the  outer  or  other  door  of  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof,  prop- 
erly inclosed  in  a  post-paid  wrapper,  addressed  to  him,  at  his 
place  of  residence,  in  the  post-office  at  the  place  where  he 
resides: 

§  437.  The  order,  and  the  papers  upon  which  it  was 
granted,  must  be  filed,  and  the  service  must  be  made,  within 
ten  days  after  the  order  is  granted  ;  otherwise  the  order  be- 
comes inoperative.  On  filing  an  affidavit,  showing  service 
according  to  the  order,  the  summons  is  deemed  served,  and 
the  same  proceedings  may  be  talcen  thereupon,  as  if  it  had 
been  served  by  pubhcation,  pursuant  to  an  order  for  that  pur- 
pose, made  as  prescribed  in  the  next  section. 

§  438.  iAm?d  1879  &  1884.]    An  order,  directing  the  ser- 
vice of  a  summons  upon  a  defendant,  without  the  State,  or  by 
publication,  may  be  made  in  either  of  the  following  cases  : 
19  Abb.  N.  G.  406. 127  N.  Y.  496. 


16N.Y.8tot6 
Rep.  908. 


1.  Where  the  defendant  to  be  served  is  a  foreign  corpora- 
tion ;  or,  being  a  natural  person,  is  not  a  resident  of  the  state; 
or  where,  after  diligent  inquirv,  the  defendant  remains  un- 
known to  the  plaintiff,  or  the  plaintiff  is  unable  to  ascertain 
whether  the  defendant  is  or  is  not  a  resident  of  the  State. 

d.  Where  the  defendant,  being  a  resident  of  the  State,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  a  summons ;  or  keeps  himself  concealed 
therein,  with  like  intent. 

3.  Wnere  the  defendant,  being  an  adult,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act ;  or  a  designation  so  made  no 
longer  remains  in  force ;  or  service  upon  the  person  so  desig- 
nated cannot  be  made  within  the  State^  after  diligent  effort. 

4.  Wliere  the  complaint  demands  judgment  annulling  a 
marriage,  or  for  a  divorce,  or  a  separation. 

86  Hud, 347.  5.  Where  the  complaint  demands  judgment,  that  the  de- 
f eudant  be  excluded  from  a  vested  or  contingent  interest  in, 
or  lien  upon,  specific  real  or  personal  propertv  within  the 
State :  or  that  such  an  interest  or  lien  in  lavor  of  either  party 
be  enforced,  regulated,  defined  or  limited ;  or  otherwise  af- 
fecting the  title  to  such  property. 

6.  Where  the  defendant  is  a  resident  of  the  State,  or  a.  do- 
mestic corporation ;  and  an  attempt  was  made  to  commence 
the  action  against  the  defendant,  as  required  in  chapter  fourth 
>  of  tins  act,  before  the  expiration  of  the  limitation  applicable 
thereto,  as  fixed  in  that  chapter ;  and  the  limitation  would 
have  expired,  within  sixty  days  next  preceding  the  applica- 
tion, if  the  time  had  not  been  extended  by  the  attempt  to 
commence  the  action. 
/  7.  Where  the  action  is  against  the  stockholders  of  a  corpo- 

ration, or  joint-stock  company,  and  is  authorized  by  a  law  of 
the  State,  and  the  defendant  is  a  stockholder  thereof. 

When  a  copy  of  the  summons  is  required  by  subdivision  first 
or  subdivision  second  of  section  four  nundrea  and  twenty-six 


^1 


of  this  act,  or  by  section  four  hundred  and  twenty-nine  of 
this  act,  to  be  delivered  to  a  person  other  than  the  defendant, 
an  order,  directing  the  service  of  a  copy  of  the  summons  upon 
such  person  without  the  State,  or  by  publication,  may  be  made 
as  prescribed  in  this  secticm,  as  if  such  person  was  tne  defend- 
ant in  the  action,  and  upon  a  verified  complaint  and  the  Bame 
proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections 
four  hundred  and  forty  to  four  hundied  and  forty-four,  both 
inclusive,  applv  to  the  proceedings  in  like  manner  as  if  such 
person  was  a  defendant. 

§  489.  lAfn^d  1877^  18791]    The  order  must  be  founded  13  Week, 
upon  a  verified  complamt.  showing  a  sufficient  cause  of  action        Dii;.  909. 

against  the  defendant  to  be  serv^  and  proof  by  affidavit  of  27  Hun,  40. 

the  additional  facts  required  by  the  last  section;  and  also^  ia^ViA^'ni.' 

where  the  application  is  made  u]M>n  the  ground  that  the  de-  ^  hiin  ^1 

fendant  is  a  foreign  corporation,  or  not  a  resident  of  the  1,1.317'      * 

State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  ii<i  s.  Y.382. 

seventh  of  the  last  section,  that  the  plaintiff  has  been  or  will  IM  N.  \,  66. 
be  unable,  with  due  diligence,  to  make  personal  service  of  the 
summons. 

§  440.  lAm?d  1879, 1889.]    The  order  mav  be  made  by  a  4  Month.  L. 
iudge  of  the  court  or  the  county  judge  of  tne  county  where  Bui.  36.  . 
the  action  is  triable.     It  must  direct  that  service  of  the  sum-  ?^P^'  ^'^• 
mons,  upon  the  defendant  named  or  described  in  the  order,   ig  a  uu    w 
be  made  by  publication  thereof  in  two  newspapers^  designa-  c  406       "' 
ted  in  the  order  as  most  likelv  to  give  notice  to  Uie  def  endant  2  N.Y.Supp. 
for  a  specified  time,  which  tne  judge  deems  reasonable,  not  260. 
less  than  once  a  week  for  six  successive  weeks ;  or,  at  the  op-  80  Hun,  204. 
tion  of  the  plaintiff,  by  service  of  the  summons,  and  of  a  copy  181  MY.  184. 
of  the  complaint  and  order,  without  the  State,  upon  the  ae- 
fendant  personally,  and  if  ne  is  an  infant  under  the  age  of 
fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing ;  or,  if  the  defendant  is  a  corporation,  upon  an  officer 
thereof,  specified  in  section  431  or  482  of  this  act.    It  must  also 
contain,  either  a  direction  that,  on  or  before  the  day  of  the 
first  publication,  the  plaintiff  deposit  in  a  specified  post-office, 
one  or  noore  sets  of  copies  of  the  summons,  complaint  and  or- 
der, each  contained  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  defendant,  at  a  place  specified  in  the  order ;  or 
a  statement  that  the  judge  being  satisfied  by  the  affidavits 
upon  which  the  order  was  grantea,  that  the  plaintiff  cannot,     . 
with  reasonable  diligence,  ascertain  a  place  or  places  where 
the  defendant  would  probably  receive  matter  transmitted 
through  the  post-office,  dispenses  with  the  deposit  of  any 
papers  therein. 

§  441.  lAm'd  1877.]  The  first  pubUcation,  hi  each  news-  183  5.  Y.  66. 
paper  designated  in  the  order,  or  the  service  upon  the  defend- 
ant without  the  State,  must  be  made  within  three  months  af- 
ter the  order  is  granted.  For  the  purpose  of  reckoning  the 
time  within  which  the  defendant  must  appear  or  answer,  8er-> 
vice  by  publication  is  complete  upon  the  day  of  the  last  pub- 
lication, pursuant  to  the  order ;  and  service  made  without  the  |f  ; 
State  is  complete  upon  the  expiration  thereafter  of  a  time 
equal  to  that  prescrioed  for  publication. 

§  442.  [Am^d  1877.]    Where  service  is  made  by  publica-   4  Month.  L. 
cation,  the  summons,  complaint,  and  order,  and  the  papers   buI.  36.  ' 
upon  which  the  order  was  made,  must  be  filed  with  the  clerk,    38  Hun,  162. 
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on  or  before  the  day  of  the  first  publication ;  and  a  notice, 
subscribed  by  the  plaintiff's  attorney,  and  directed  onljr  to  Uie 
defendant  or  defendants  to  be  thus  served,  substantially  in 
in  the  following  form,  the  blanks  being  properly  filled  up, 
must  be  subj<Mned  to  and  published  with  the  sunmions : 

''To  :    The  foregoing  summons. is  served  upon 

you,  by  publication,  pursuant  to  an  order  of  "  (nam- 

ing the  judge  and  his  official  title),  **  doted  the         '      day  of 
,  18    ,  and  filed  with  the  complaint  in  the  office  of  the 
derkof  ,  at  " 

§  443.  lAm^d  1877.]  Where  service  is  made  without  the 
State,  the  papers  specified  in  the  last  section  must  be  previ- 
oudy  filed ;  and  a  notice  must  be  served  with  the  summons, 
in  all  respeets  like  the  notice  Tequired  by  the  last  section,  ex- 
cept that  the  words,  "  without  the  State  of  New  York,"  must 
be  substituted  for  the  words,  ''by  publication." 

§  444.  Proof  of  the  publication  of  the  summons  and  no- 
tice must  be  made  by  the  affidavit  of  the  printer  or  publisher, 
or  his  foreman  or  principal  clerk.  Proof  of  deposit  in  the 
post-office,  or  of  dehvery,  of  a  paper  recjuired  to  be  deposited 
or  delivered  by  the  provisions  of  tnis  article,  must  be  made  by 
the  affidavit  of  the  person,  who  deposited  or  delivered  it. 

§  445.  [Am^d  1877.]  Where  the  summons  is  served,  pur- 
suant to  an  order  made  as  prescribed  in  this  article,  and  the 
defendant  so  served  does  not  appear,  he,  or  his  representa- 
tive, on  application  and  sufficient  cause  shown,  at  any  time 
before  final  judgment^  must  be  allowed  to  defend  the  action  ; 
and,  except  in  an  action  for  divorce,  or  wherein  the  contrary 
is  expressly  pi*escribed  by  law,  the  defendant,  or  his  repre- 
sentative, must,  in  like  manner,  upon  good  cause  shown,  and 
upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  therof ;  or,  if  such  a  notice  has  not  been  servecL  within 
seven  years  after  the  filing  of  the  judgment-rofi.  If  the  de- 
fence is  successful,  and  the  judgement,  or  any  part  thereof, 
has  been  collected  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelle4,  as  the  court  directs ;  but  the  titie  to 
propeixy,  sold,  to  a  purchaser  in  good  faith,  pursuant  to  a  di- 
rection contained  in  the  judgment,  or  by  virtue  of  an  execu- 
tion issued  upon  the  same,  shcQl  not  be  affected  thereby. 

TITLE  IL 

PaHies  to  an  action. 

Abtxolb  1.  Parties  generally. 

2.  Parties  severally  liable. 

8.  Parties  prosecuting  and  defending  as  poor  persons. 

4.  Infant  plaintiffs  and  defendantg. 

ARTICLE  FIRST. 

PaBTISS  GiBNBRALLT. 


I  446.  Who   mfty  be  Joined  as 
plaintiffs. 

447.  la.;  as  defendants. 

448.  Parties  united  in  interest, 

when  to  be  joined  ;  when 
one  or  more  may  sue  or 
defend  for  the  whole. 
44B.  Trmstee  of  express  trust, 
etc.,  may  sue  without  per- 
son    beneficially    inter- 


.  ested. 
2  ^50.  When  married  woman  is  a 
partv. 

451.  When  defendant  or    his 

his  name  is  unknown. 

452.  When  court  to  decide  con- 

.troversy^or  to  order  other 
parties  to  be  brought  in. 

453.  Supplemental  summons. 


U  44ft-4Sl       PARTIES  GENERALLY  LlABLfi.  01 

§  446.  All  persons  havfng  an  interest  in  the  subiect  of  the  gjjf  y*5oS^* 

action,   and  in  obtaining  the  judgment  demandea,  may  be  loAbbiM.C. 

joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  leo. 

in  this  act.  48  Hon,  M6. 

n7N.Y.442;  SN.Y.Supp.  189. 

• 

§  447.  Any  person  may  be  made  a  defendant  who  has,  87  N.  T.  IM. 

or  claims  an  interest  in  the  controversy,  adverse  to  the  plain-  ?JS°°'i^' 

tiff,  or  who  is  a  necessary  party  defendant,  for  the  complete  tgP 

determination  or  settlement  oi  a  question  involved  therein ;  ig  xbb    N 

except  as  otherwise  expressly  prescribed  m  this  act.  O.  ItX).  ' 

14  N.  T.  Stote  Rep.  S60 ;  47  Han,  239.  121  N.t.  638. 

§  448.  Of  the  parties  to  the  action,  those  who  are  united  se'Hnn  400. 

in  interest  must  be  joined  as  plaintiffs  or  defendants,  except  as  so  N.  Y.'Sup^ 

otherwise  expressly  prescribed  in  this  act.    But  if  the  consent  «r.  Ct  (J.  & 

of  any  one,  who  ought  to  be  joined  as  a  plaintiff,  cannot  be  f -li^*'   -^ 

obtained,  he  may  be  made  a  defendant,  the  reason  therefor  J,  g  Jl.  ***"* 

beinjg  stated  in  the  complaint.    And  where  the  question  is  one  [g  jL  hb   N 

of  a  common  or  general  interest  of  many  persons ;  or  where  c.  88.    *     * 

the  persons,  who  might  be  made  parties,  are  very  numerous,  AN.Y.Supp. 

and  it  may  be  impracticable  to  bring  them  all  before  the  399. 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of  alL 

§  449.  lAm''d  18T7.}    Every  action  must  be  prosecuted  in  i  How.  Pr, 

the  name  of  the  real  party  in  interest,  except  that  an  execu-  N.  8. 509. 

tor  or  administrator^  a  trustee  of  an  express  trust,  or  a  per-  22  Week, 

son  expressly  authorized  by  statute,  may  sue^  without  joining  ^f^  ^- 

with  him  the  person  for  whose  benefit  the  action  is  prosecuted.  ?oo  j?""^  ^v 

A  person,  with  whom  or  in  whose  name,  a  contract  is  made  jq^  id   658* 

for  the  benefit  of  another,  is  a  trustee  of  an  express  trust,  24  N. Y J9tote 
within  the  meaning  of  this  section. 
Bep.  77  ;  Id.  843 ;  63  Hun,  91. 129  N.  Y.  237.  136  N.  Y.  855. 

§  460.  [Am'd  1877, 1879,  1890.]  In  an  action  or  special  pro-   l  Civ.  Pro. 
ceeding  a  married  woman  appears,  prosecutes  or  defends   360;   6    Id. 
alone  or  joined  with  other  parties  as  if  she  was  single.    It  is  *!• 
not  necessary  or  proper  to  join  her  husband  with  her  as  a  par-  f^   PL?^  ^* 
^y  in  any  action  or  special  proceeding  affecting  her  separate   J?  "i?.    t?' 
property.  The  husband  is  not  a  necessary  or  proper  party  to  an   333.     ' 
action  or  special  proceeding  to  recover  damages  to  the  person,    116  N.  Y.  684. 
estate  or  character  of  his  wife,  and  all  sums  that  may  be  re-   23  Abb.  N. 
covered  in  such  action  or  special  proceedings  shall  be  the  sepa-   C*  832. 
rate  property  of  the  wife.    The  nusband  is  not  a  necessary  or   136N.Y.201. 

§  roper  party  to  an  action  or  special  proceeding  to  recover 
amages  to  the  person,  estate  or  character  of  another  on  ac- 
count of  the  wrongful  acts  of  his  wife  committed  without  his 
instigation. 

g  451.  iAm?d  1879.]    Where  the  plaintiff  is  ignorant  of    ___ 
the  name  or  part  of  the  name  of  a  detendant,  he  may  desig-   Jgo     '^^      * 
nate  that  defendant,  in  the  summons,  an4  in  any  other  pro-   9^1^  y  s^ 
cess  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  as   5  ciy.'  Pro. 
much  of  his  name  as  is  known,  adding  a  description,  identify-   355. 
ing  the  person  intended.    Where  the  plaintiff  demands  judgr  98  N.  Y.  666. 
ment  against  an  unknown  person^  he  may  designate  that 
person  as  unknown,  adding  a  description,  tending  to  identify 
nim.    In  dther  case,  the  person  intended  is  thereupon  regarct 
ed  as  a  defendant  in  the  action,  and  as  sufficiently  described 
therein,  for  all  purposes,  including  service  of  the  summons,  as 
prescribed  in  article  second  of  the  last  title.    When  the  name, 
or  the  remainder  of  the  name,  or  the  person,  becomes  know% 
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«7N.  Y.322: 
Id.    699;  98 
Id.  2)9. 
18   Abb.  N. 
C.160. 
47  Hun,  239; 
60  Id.  236. 
18  N.Y.  State 
Rep.  799. 
M  N.Y.  Sup- 
er. Ct.  (J.& 
S.)  352. 
26N.Y.  State 


134N.T.668. 


an  order  must  be  made  by  the  court,  upon  such  notice  and 
such  terms  as  it  prescribes,  that  the  jjroceedings  already  taken 
be  deeme.l  amendad,  by  the  insertion  of  the  true  name,  in 
place  of  the  fictitious  name  or  part  of  a  name,  or  the  desij^- 
nation  as  an  unknown  person  ;  and  that  all  suosoquent  pro- 
ceedings be  taken  under  the  true  name. 

§  452.  The  court  mo y  determine  the  controversy,  as  be- 
tween the  parties  before  it,  where  it  can  do  so  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but  where 
a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  pai*ties,  the  court  must  direct 
them  to  be  brought  in.  And  where  a  person,  not  a  party  to 
the  action,  has  an  interest  in  the  subject  thereof,  or  in  real 
property,  the  title  to  which  may  in  any  manner  be  affected 
oy  the  judgment,  and  makes  application  to  the  court  to  be 
made  a  party,  it  must  direct  hun  to  be  brought  m  by  the 
proper  amen  anient.    C  3  4^/<  t>  X  —  6  7  ^  T/e  I M 

Rop.  078:  27  Id.  302 ;  34  Id.  351 ;  123  N.Y.  532. 127  Id.  452. 

§  453.  [Arn'd  1877.]  Where  the  court  directs  a  new  de- 
fendant to  be  brought  in,  and  the  order  is  not  made  upon  his 
own  application,  a  supplemental  summons  must  be  issued, 
directed  to  him,  and  in  the  same  form  as  an  original  sum- 
mons ;  except  that,  in  the  body  thereof^  it  must  require  the 
defendant  to  answer  the  ori^nal  or  tho  amended  complaint, 
and  the  supplemental  complaint,  or  either  of  them,  as  the  case 
requires.  And  each  provision  of  this  chapter,  relating  to  jier- 
sonal  service,  or  a  substitute  for  personal  service  of  an  origi- 
nal summons,  applies  to  such  a  supplemental  summons. 


ARTICLE  SECOND. 
Parties  severally  liable. 


i  464. 


456. 


Persons  1  iahl e  for  the  same       {  456. 
demand  may  be  sued  to- 
gether. 

Defendant   so  sued    may  457. 

apply  for  any  relief. 


Proceed  fni;n  In  action 
against  defendants  sever- 
ally  liable. 

Application  of  this  article 
to  defendants  Jointly  li- 
able. 


«  Civ. 
238. 
138  N.Y 


Pro. 
192. 


24  Hun,  265; 

25  Id.  266. 
29Abb.N.C. 
403. 


§  454.  lAm'd  18771  Two  or  more  persons,  severally  lia- 
able  upon  the  same  written  instrument,  including  the  parties 
to  a  bul  of  exchange  or  a  promissory  note,  whether  the  action 
is  brought  upon  the  instrument,  or  by  a  party  thereto  to  re- 
cover against  other  parties  liable  over  to  nim,  may,  all  or  any 
of  them,  be  includea  as  defendants  in  the  same  action,  at  the 
the  option  of  the  plaintiff. 

§  466.  The  joinder  of  a  person,  as  defendant  in  an  action, 
with  another  person,  as  prescribed  in  the  last  section,  does  not 
affect  his  right  to  any  order  or  other  relief,  to  which  he  would 
have  been  entitled,  if  he  had  been  separately  sued  in  the 
action. 

§  456.  Where  a  summons,  issued  against  two  or  more  de- 
fendants, alleged  to  be  severally  liable,  is  served  upon  some, 
but  not  upon  all  of  them,  the  plaintiff  may  proceed  against 
those  upon  whom  it  is  served,  as  if  they  were  the  only  defend- 
ants named  therein.  Where  it  is  served  upon  all  of  them,  the 
plaintiff  may  take  jud^n^ent  against  one  or  more  of  them, 
where  he  would  be  entitled  to  jud^ent,  if  the  action  was 
against  him  or  them  alone.  Where  judgment  is  so  talcen,  the 
clerk  must,  upon  the  plaintiff's  application,  enter  an  order, 


^ 
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directing  that  the  action  be  seyered,  and  that  the  plaintiff 
luay  proceed  against  the  other  defendants.  In  anv  snbse- 
q[nent  proceeding,  the  plaintiff  may  use,  togetiier  with  n  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a 
part  of  the  judgment-roll,  with  like  effect  as  if  it  was  Uie 
original. 


I  457*  The  last  three  seotlons  do  not  affect  a  defence  or 
other  objection  of  a  defendant,  growing  out  of  the  ftiilure  to 
join  in  the  action  two  or  more  persons  jointly  liable ;  and,  as 
regards  the  other  parties  to  the  action,  persons  jointly  liable 
are  regarded  as  one  party,  for  eyery  purpose  contemplated 
by  those  sections. 

ARTICLE  THIRD. 
Pabttbs  pBosscnnva  and  Depkkdino  as  Poob  Pebsons 

1 458.  Who     may    petition     for  t  463.  When     defendant      may 

leave   to  prosecute  as  a  petition  to  defend  as  a 

poor  person.  poor  person. 

459.  Contents  of  petition.  464.  Contents  of  petition. 

460.  When  and  how  leave  grant-  466.  Proceedings  thereon. 

ed.  466.  Appeal,  when  party  prose- 

461.  Not  liable  for  costs,  and  cates  or  defends  as  a  poor 

fees.  person. 

462.  When   leare  may  be  an-  467,  Costs  in  favor  of  petitioner. 

nulled. 


§  458.  [Am*d  1891.]    A  poor  person,  whether  an  adult  or  49K.T.  Rnp- 
intant,  not  being  of  ability  to  sue,  who  alleges  that  he  has  a  er.  ct.  (J.  ft 
cause  of  action  against  another  person,  may  apply  by  pf^ti-  *^)  ^i'^* 
tion  to  the  court  in  which  the  action  is  pending,  or  iu  which 
it  is  intended  to  be  brought,  for  leare  to  prosecute  as  a  poor 
person,  and  to  haye  an  attorney  and  counsel  assigned  to 
oondncrt  his  action. 


§459.  [i4m'dl891.]     The  petition  must  state  x 

1.  The  natnre  of  the  action  brought  or  intended  to  be 
bronght. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars 
besides  the  wearing  apparel  and  furniture  necessary  for  him- 
self and  his  family,  and  the  subject  matter  of  the  action. 


r 
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It  must  be  Terifled  by  the  applicant's  affidayit,  nnless  the 
applicant  is  an  infant  nnder  the  age  of  fourteen  yetus,  and 
in  that  case  by  the  afftdayit  of  his  guardian  appointed  in  said 
aotion,  and  supported  by  a  certificate  of  a  oounsellor-at-law 
to  the  ^ect  that  he  has  examined  the  6ase  and  is  of  the 
opinion  that  the  applicant  has  a  good  cause  of  action. 


i9M.T.Snp*  ^460*  The  court  to  which  the  petition  is  presented,  if 
er  ct.  (J.  &  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the  appli- 
8 )  1  i  6.  cant  has  a  good  cause  of  action,  ma^,  by  order,  admit  him  to 

0^339^^         prosecute  as  a  poor  person,  and  assign  to  him  an  attorney 

and  counsel  to  prosecute  his  action,  who  must  act  therein 

without  compensation. 


§  461.  A  person  so  admitted,  may  prosecute  his  action, 
without  paying  fees  to  any  officer ;  and  he  shall  not  be  pre- 
vented from  prosecuting  the  same,  by  reason  of  his  being 
liable  for  the  costs  of  a  former  action,  brought  by  him  against 
the  same  defendant,  [and]  if  judgment  is  rendered  against 
him,  or  his  complaint  is  dismissed,  costs  shall  not  be 
awardi  d  against  him. 


§  462.  If  a  person  so  admitted  is  guilty  of  improper  con- 
duct in  the  prosecution  of  his  action,  or  of  wilful  or  unne- 
cessary delay,  the^  court  may,  in  its  discretion,  annul  the 
order  admitting  him  to  prosecute  as  a  poor  person  ;  and  he 
shall  thereafter  be  depriyed  of  all  the  privileges  conferred 
thereby. 


§  4  68.  A  defendant  in  an  action  inyolving  his  right,  title, 
or  interest,  in  or  to  real  or  personal  property,  may  petition 
the  court,  in  which  the  action  is  pending,  for  leave  to  defend 
the  action  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  defense. 


§  464.    The  petition  must  contain  the  same  matters,  re- 
us N.Y.  630.  gpecting  the  ability  of  the  petitioner,  required  to  be  con- 
tained in  a  petition  for  leave  to  prosecute  as  a  poor  person ; 
and  it  must  be  supported  by  a  sunilar  certificate,  relating  to 
the  defense. 
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§  465*  The  proYisions  of  this  article,  relatuig  to  the 
ozaer,  to  be  made  apon  aa  applicatioii  for  leave  to  proseciite 
as  a  poor  person,  and  the  proceedings  sabseqnent  thereto, 
appl^  to  the  order  and  snoBeqaent  proceedings,  upon  an 
application  for  leave  to  defend  as  a  poor  person. 


§  46d*    An  order,  made  as  prescribed  in  this  article,  does  88  Hon,  aoi. 
not  anthoxize  the  petitioner  to  take  or  maintain  an  appeal,  as 
a  poor  person ;  bnt  where  an  appeal  is  taJcen  by  the  adyerse 
party,  the  order  is  applicable,  in  favor  of  the  petitioner,  as 
respondent  in  the  appea^ 


^  467*  Where  costs  are  awarded  in  favor  of  a  person,  who 
has  been  admitted  to  prosecnte  or  defend  as  a  poor  person, 
as  prescribed  in  this  article,  they  must  be  paid  over  to  his 
attorney,  when  collected  from  the  adverse  party,  and  dis- 
tribatea  among  the  attorney  and  oonnael  assigned  to  the 
poor  person,  as  the  court  directs. 


ARTICLE  FOUBTH. 
Infaitt  Plaintiffs  and  Defendants. 

i  468.  Biffht  of  infant  to   bring  fant  defendant. 

action.  t  474.  Gaardian    not    to   recelTe 

469.  Guardian  for  infant  plain-  property    until    aeoarity 

tiff  muBfc  be  appointed .  given . 

470.  Application  therefor.  475.  Security. 

471.  Application    for    appoint-  476.  Last  two   seetioiiii  not  to 

mentof  guardian  for  in-  apply    to  general  guard- 

fant  defendant.  Ian. 

472.  Guardian,  how  appointed.  477.  liability    of     defendant's 

Clerk,  when  to  act.  guardian  for  costs. 

473.  Guardian  for  absent   in- 


I  468*    Where  an  infant  has  a  right  of  action,  he  is  en-  17  Abb.  N. 
titled  to  maintain  an  action  thereon  ;  and  the  same  shall  not  0. 425. 
be  deferred  or  delayed,  on  account  of  his  infancy. 


y 


§  4^«  [Am*d  1891.]  fief  ore  a  summons  is  issued  in  the  46  N.T.  Sup- 
name  of  an  infant  plaintiff,  a  competent  and  responsible  a\.?/|i  ^*'*  ^ 
person  must  be  appointed  to  appear  as  his  fi:nardian  for  the  77^  ^^\,  -^^ 
purpose  of  the  action,  who  shall  be  reBponsible  for  the  co&ts  c.  391.        *         1 


<  i 
1 
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thereof,  except  where  sneh  Infant  prosecntes  as  a  poor  per- 
son as  pronded  for  under  section  fonr  hundred  and  fifty- 
nine  of  this  aot^  in  which  case  security  for  costs  shall  not  be 
required. 


17  Abb.  N.      §  470.  The  gtuadian  must  be  appointed  upon  the  applica* 
c.  891  tion  of  the  inftuit,  if  he  is  of  the  age  of  fourteen  ^ears,  or 

17  Hun,  643.  npwards ;  or,  if  he  is  under  that  a^e,  upon  the  apphcation  of 
his  general  or  testamentary  guardian,  if  he  has  one,  or  of  a 
relatiTe  or  friend.  If  the  application  is  made  by  a  relative 
or  friend,  notice  thereof  must  be  given  to  his  general  or 
tnstnmentary  guardian,  if  he  has  one  ;  or,  if  he  has  none,  to 
the  person  wiSi  whom  the  infant  resides. 


17  Abb.  N.       §471*  [iim'd  1879.]    An  infant  defendant  must  also  ap- 
?oo^'  V  xr    P^^  ^y  giutrdian,  who  must  be  a  competent  and  responsible 
person,  appointed  upon  the  application  of  l^e  infant,  if  he  is 


133  N.  T.56. 
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of  the  aee  of  fourteen  yean,  or  upwards,  and  applies  within 
twenty  days  after  personal  service  of  the  summona  or  after 
service  thereof  is  complete,  as  prescribed  in  section  four  hun* 


the  application  is  made  by  a  person,  other  than  the  infant, 
notice  thereof  must  be  given  to  nis  general  or  testamentary 
guardian,  if  he  has  one  within  the  State ;  or,  if  he  has  none,  to 
tiie  infant  himself^  if  he  is  of  the  aee  of  fourteen  years,  or 
upwards,  and  'within  the  State ;  or,  if  he  is  under  that  age^ 
and  witmn  the  State,  to  the  person  with  whom  he  resides. 

§  472.  lAm^d  1879.]    The  court  in  which  the  action  is  MHanJSL 
brought,  or  a  iud&^  thereof,  or,  if  the  action  is  brought  in  the  6  Civ.  Pro. 
supreme  court,  tne  county  judge  of  the  county  where  the  806w 
action  is  triable,  may  aopoinC  a  guardian  ad  litem  for  an  in- 
fant, either  plaintiff  or  aefendant,  asprescribed  in  this  article. 
The  clerk  must  act  in  that  capacity  for  an  infant  defendant, 
where  the  court  or  the  judge  appoints  him.    No  person,  otiier 
than  the  clerk,  shall  be  appointed  a  euardian  ad  litem,  unleaa 
his  written  consent^  duly  acknowledged,  is  produced  to  the 
court  or  judge  making  the  appointments 

J;  473.  Mm'd  1877, 1889.]  Where  an  infant  defendant  re-  1MN.T.S68. 
es  out  of  the  State  or  resides  within  the  State  and  is  tempo- 
rarily absent  therefrom,  the  court  may,  in  its  discaretion,  make 
an  order  designating  a  person  to  be  his  guardian  ad  litem,  unless 
he,  or  some  one  in  his  behalf,  procures  such  a  guardian  to  be 
appointed,  as  prescribed  in  the  last  two  sections,  witiiin  a 
specified  tune  after  service  of  a  copy  of  the  order.  The  court 
must  ^ve  special  directions  in  the  order,  respecting  the  ser- 
vice thereof,  which  may  be  upon  the  infant.  The  summons 
may  be  served  by  delivering  a  copy  to  the  ^ardian  so  ap- 
pointed, -with  like  effect  as  where  a  summons  is  served  witn- 
out  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in'  section  four  hun- 
dred ana  thirty-eight  of  this  act ;  except  that  the  time  to  ap- 
pear or  answer  is  twenty  days  after  the  service  of  the  sum- 
mons, exclusive  of  the  day  ef  service. 

§  47^  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  guardian,  appointed  for  an  infant,  as 
prescribed  in  this  article,  shall  not  be  permitted  to  receive 
money  or  property  of  the  infant,  other  than  costs  and  ex- 
penses allowed  to  the  guardian  by  the  court,  until  he  has 
given  sufficient  security,  approved  by  a  judge  or  the  court,  or 
a  county  judge,  to  account  for  and  apply  the  same,  under  the 
direction  of  the  court. 

§  475.  The  security  must  be  a  bond  to  the  infant,  in  such 
penalty  as  the  judge  directs,  not  less  than  twice  the  sum,  or 
the  value  of  the  property,  to  be  received,  executed  by  the 
guardian  and  at  leaist  two  sureties  approved  by  the  judge, 
and  filed  in  the  office  of  the  clerk.  The  infant,  or  any  other 
party  to  the  action,  may  afterwards  apply  for  an  order,  di- 
recting a  new  bond  to  be  given,  with  an  increased  penalty ;  or 
the  court  may  so  direct,  of  its  own  motion. 

§  476.  The  last  two  sections  do  not  apply  to  the  general 
guardian  of  the  infant,  who  has  been  appointed  his  guardian   o  ^ 
ad  litem,  as  prescribea  in  this  article ;  hut  the  court  may,  at     ' 
any  time,  recjuir^  Xhe  general  ^ardian  to  give  additi9luU 
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security  for  the  faithful  discharge  of  his  trust,  before  receiving 
money  or  property  of  the  inf  ant,  under  a  judgment  or  order 
in  the  action. 

§  477.  A  person  appointed  guardian,  as  prescribed  in  this 
article,  for  an  infant  defendant  in  an  action,  is  not  liable  for 
the  costs  of  the  action,  unless  specially  charged  therewith  by 
the  order  of  the  court,  for  personal  misconduct. 

CHAPTER  VL 

PLEADINGS  IN   COURTS  OP   RECORD,   INCL.IIDING 

COUNTER-CLAIMS. 
TITLE  I.  —The  oonsbcutive  pZiSADiNos  in  an  action. 

IL — PBOVISIONS  GENBRALLT  APPLIOABIiB   TO  PI«KAI>- 

iNoa 

TITLE  L 
.  The  coTisecvtive  pleadings  in  an  action. 

Akxiclb  1.  Complaint 

2.  Demarrer. 

3.  Answer. 

4.  Reply. 

ARTICLE  FIRST. 
Complaint. 

I  478.  First  pleading  to  be  com-  final  Judgment   may  be 

piaint  demanded. 

479.  Copy  complaint,  when  to       g  483.  Causes    of   action  to   be 

be  served.  separately  stated. 

480.  Consequence  of  failure.  484.  What  causes  of  action  roav 
'    481.  Complaint  what   to  con-  be  joined  in  the   same 

tain.  complaint. 

482.  When  interlocutory   and 

§  478.  The  firet  pleading,  on  the  part  of  the  plaintiff  is 
the  complaint.  ' 

§  479.  lAm?d  1877.]  If  a  copy  of  the  complaint  is  not 
delivered  to  a  defendant,  at  the  time  of  the  delivery  of  a  ccdv 
of  the  summons  to  him,  either  within  or  without  the  State  ins 
attorney  may,  at  any  time  within  twenty  daj'^s  after  the  ser- 
vice of  the  summons  is  complete,  serve  upon  the  plaintifTs 
attorney  a  written  demand  of  a  copy  of  the  complaint,  which 
must  be  served  within  twenty  days  thereafter.  The  demand 
may  be  incorporated  into  the  notice  of  appearance.  But 
where  the  same  attorney  appears  for  two  or  more  defend- 
ants, only  one  copy  of  the  complaint  need  be  served  upon 
•  hun ;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
^  him,  as  attorney  for  a  defendant,  he  appears  for  another 

i  defendant,  the  last  defendant  must  answer  the  complaint 

'  within  twenty  days  after  he  appears  in  the  action. 

§  480.  If  the  plaintiffs  attorney  fails  to  serve  a  copy  of 
the  complaint,  as  prescribed  in  the  last  section,  the  defend- 
ant may  apply  to  the  court  for  a  dismissal  of  the  complaint. 

§  481.  The  complaint  must  contain : 

f.  The  title  of  the  action,  specifying  the  name  of  the  court 
in  which  it  is  brought ;  if  it  is  brought  in  the  supreme  court 
the  name  of  the  county,  which  the  plaintiff  designates  as  the 
place  of  trial ;  and  the  names  of  all  the  parties  to  the  action, 
plaintiff  and  defendant. 

oi  XX      Aoo       ^*  -^  P^^***  ^"^  concise  statement  of  the  facts,  constituting 
^ttun,  Mz.   ^^^jj  g^^3^  p|  action,  witljovit  unnecessary  repetition. 
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3.  A  demand  of  the  judgment  to  which  the  plaintiff  sup- 
poses himself  entitled. 

§  482.  lAm'd  1877.]  In  an  action  triable  by  the  court, 
without  a  juiy ,  the  plaintiff  may,  in  a  proper  case,  demand 
an  interlocutory  juagment,  and  also  a  final  judgment,  dis- 
tinguishing them  clearly. 

§  483.  Where  the  complaint  sets  forth  two  or  more  causen  7  cir.  Pro. 
of  action,  the  statement  of  the  facts  constituting  each  cause  of   66. 
action  must  be  separate  and  numbered.  6  /  Sf  ^  4  (>1  - 

§  484.  lAm^d  1877.]  The  plaintiff  may  unite  in  the  same 
complaint,  two  or  more  causes  of  action,  whether  they  are 
such  as  were  formerly  denominated'  legal  or  equitable,  or 
both,  where  they  are  brought  to  recover  as  follows : 

N.  S.  46;  31  Hun,  596;  32  Id.  332;  52  Super.  Ct.  (J.  4b8.)299;  9  Civ. 

Pro.  141 ;  24  N.  Y.  State  Rep.  185;  27  Id.  636.  129  N.  Y.  Ib8.  136  N.  Y.  239  188  Id.  272, 

1.  Upon  contract,  express  or  implied.  6  N.  Y.  Rtate 

a.  For  personal  injuries,  except  libel,  slander,  criminal  con-   ^'•P-  Ml* 
versation^  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages 
for  the  withholding  thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or 
detention  thereof. 

a  Upon  claims  against  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  tran-   5  cir.   pro 
sactions  connected  with  the  same  subject  of  action,  and  not   136. 
included  within  one  of  the  foregoing  subdivisions  of  tills  sec-   &3  Hnn,  617. 
tion- 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  01  the  foregoing 
subdivisions  of  this  section;  that  tney  are  consistent  with 
each  other ;  and,  except  as  otherwise  prescribed  by  law,  that 
they  affect  all  the  parties  to  the  action ;  and  it  must  appear 
upon  the  face  of  the  complaint,  that  they  do  not  require 
different  places  of  triaL 

§  486.   iRepecded  1877.] 

§  486.  IRepecUed  1877.] 

ARTICLE  SECOND. 


97  N.Y.  245. 


50N.Y.8nn- 
er.  Ct.  ( J .  <b 
8.)  236. 


6  N.Y.  .•*tMt«* 
Rep.  141;  6 
Id.'  768 ;    25 
Id.  644. 
117  N.Y.  442. 


Demurrer. 


r  487. 


Defendant  must  demur  or 

answer. 
4m.  When  he  may  demar. 

Demurrer     to    complaint 

mast  specity  grounds  of 

objection. 
Demurrer  to  all  or  |>art  of 

the  complaint;  demurrer 

to   part,  and    answer  to 

part. 
CKefendant  may  demur  to 

reply. 
When  plaintiff  may  demur 

to  answer. 


9.  495. 


490. 


462. 


483. 
494. 


Demnrrer  to  ooanterelaim 

when  defendant  demands 

an  affirmative  judgment. 
Demurrer  to  counterclaim 

must  specify  grounds  of 

objection. 
Amendments    in    certain 

cases   after   decision   of 

demurrer. 
When  objection    may   be 

taken  by  answer. 
499.  Objection ;  when  deemed 

waived. 


496. 


497. 


498. 


§  487.  The  only  pleading  on  the  part;  of  the  defendant  Is 
V\\i^V  ?t  demurrer  or  an  afts^vej-, 


3  Abb.X.O. 

428. 

139 UY  389, 


M  DEMURRER.  S8  488-497 

JJ  Hun,  41J.  g  488.  lAm'd  1877.]  The  defendant  may  demur  to  tho 
iMNT  mI*  <'onaplai'*t»  where  one  or  more  of  the  followmg  objections 
189  Id  379 '  ^®^to  appear  upon  the  face  thereof. 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

2L  That  the  court  has  not  jurisdiction  of  the  subject  of  tho 
action. 
8.  That  the  plaintiff  has  not  legal  capacity  to  sue. 
4  That  there  is  another  action  pending  between  the  same 
81  Hun  Ml    pc^rti^  'oi*  ^hc  same  cause. 
13  Didy  302       ^'  '^^^  there  is  a  misjoinder  of  parties  plaintiff. 

'      8.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 
96  Hun  l<y7       ^'  '^^^  causes  of  action  have  been  improperly  united. 
13  Dftly,  302.'      ^  That  the  complaint  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action. 

§  480.  [Repealed  1877.] 

81  Hun,  801;  §  400.  [Am'd  1877.]  The  demurrer  must  distinctly  specify 
88  Id.  419.  the  obiections  to  the  complaint ;  otherwise  it  may  oe  disre- 
ffarded.  An  objection,  taken  under  subdivision  first,  second, 
fourth  or  eighth  of  section  four  hundred  and  eighty-eight  of 
this  act,  may  be  stated  in  the  language  of  the  subdivision  ; 
an  objection,  taken  under  either  of  the  other  subdivisions, 
must  point  out  specifically  the  particular  defect  relied  upon. 

§  401.  iRepealed.    1877.] 

§  402.  The  defendant  may  demur  to  the  whole  coinplaint, 
or  to  one  or  more  separate  causes  of  action,  stated  therein. 
In  the  latter  case,  he  may  answer  the  causes  of  action  not  de- 
murred to. 

§  408.  The  defendant  may  also  demur  to  the  reply,  or  to 
a  separate  traverse  to,  or  avoidance  of,  a  defence  or  ooun- 
terolfdm,  contained  in  the  reply,  on  the  ground  that  it  is  in- 
sufficient in  law,  upon  the  face  thereof. 

*^  ^rlf'  ^"5  §  404.  The  plaintiff  may  demur  to  a  counterclaim  or  a  de- 

S":  2*  ^  fence  consisting  of  new  matter,  contained  in  the  answer,  on 

13  NJT.SUte  ^^®  ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 

Rep!  648.  §  406.  iAm'd  1877.]    The  plaintiff  may  also  demur  to  a 

iM  ?d  i£'  counterclaim,  upon  which  the  defendant  demands  an  affirma- 

30Abb  NO.  ^^^  judgment,  where  one  or  more  of  the  following  objections 

^,  thereto,  appear  on  the  face  of  the  counterclaim  : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same. 

S.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  five  hundred  and  one  of  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

128  V.  Y.  4«.  §  406.  lArn^d  1877.]  A  demurrer,  taken  under  the  last 
section,  must  distinctly  specify  the  objections  to  the  counter- 
claim ;  otherwise  it  may  be  disregarded.  The  mode  of  speci' 
fying  the  ob^jections  is  the  same,  as  where  a  demurrer  is  taken 
to  a  complamt. 

§  407.  [Am'd  1877.]  Upon  tlie  decision  of  a  demurrer, 
either  at  a  general  or  special  term,  or  in  the  court  of  appeals, 
the  court  may,  in  its  discretion;  allow  the  party  in  fault  to 


^ 


tkMM 


A^i^i. 


M 


plead  anew  or  amend,  upon  such  terms  as  &re  just  If  a  de- 
murrer to  a  complaint  is  allowed,  because  two  or  more  causes 
of  acMon  have  been  improperly  united,  the  court  mav,  in  its 
discretion,  and  upon  such  terms  as  are  just,  direct  that  the 
action  be  divided  into  as  many  actions  bm  are  necessary 
for  the  proper  determination  of  the  causes  of  action  therdin 
stated. 

§  498.  lAm?d  1877.]  Where  any  of  the  matters  enumer-  S4  Han.  609. 
ated  in  section  four  hundred  and  eighty-eight  of  this  act  as  ii^^N.'V.'iM. 
grounds  of  demurrer,  do  not  appear  on  the  face  of  the  com-  138  K.  Y.  05^. 
plaint,  the  objection  may  be  taken  by  answer.  136  N.  ^ .  '.5. 

§  499.  If  such  an  objection  is  not  taken,  either  by  demur-  20Hiin,i07; 
rer  or  answer,  the  defendant  is  deemed  to  have  waived  it ;   81   Id.   fi96. 
except  the  objection  to  the  jurisdiction  of  the  court,  or  the  ^  ^^'z ? "t 
objection  that  the  complaint  does  not  state  facts  sufficient  to  ^\  igg.^ 
constitute  a  cause  of  action.  ];WN  Y  cM. 

96N.  Y.  239;  108  Id.  445;  119  Id.348;  122  Id.  631.  141  N.Y.199. 

ARTICLE  THIRD. 
Answer. 


2  5no.  Answer ;  what  to  contain. 

fiOl.  Goanterclaim  defined. 

502.  Rales  respecting  the  allow- 
ance of  counterclaims. 

603.  Judsment,  when  demand 
and  counterclaim  are  eq- 
ual or  unequal. 

504.  Id. ;  for  affirmative  relief. 

505.  Counterclaim,    when,    de- 

fendant is  sued  in  a  rep- 
resentative eapaci^. 

606.  Id. ;   when  plaintilf  Is  an 

executor  tor  administrar 
lor. 

607.  Defendant  may  Interpose 

several  detences  or  ooan- 


terclatms ;  rales  relating 
thereto. 
2  608.  Partial  defences. 
609.  When    defendant  to    de- 
mand afflrroatiTe    jndg» 
menu 

611.  When     pleadings     admit 

Krt  of  plaiDtifTfl  claim  to 
Jnat,  action  may   be 
fievered,  etc. 

612.  Judf^ment  where  counter- 

claim only  is  interposed 
for  less  than  plaintilTs 
claim. 
513.  Dilatory   defences  to  be 
verified. 


§  500.  [^m'dlSr?.]    The  answer  of  the  defendant  must  nNviiawr- 
contain  :  Rep.  86.       "* 

no  N.  Y.  150.  124  Id.  533.  >: 

1.  A  general  or  specific  denial  of  each  material  alle&nition  **  N.Y.Rtate^ 
of  the  complaint  controverted  by  the  defendant,  or  of  any .  5¥%i^y  v'V© 
knowledge  or  information  thereof  sufficient  to  form  a  belief. •  ®  '-^•^^  *  n^ 

2,  A  statement  of  any  new  matter  constituting  a  defence  6N.Y.Supp. 
or  counterclaim,  in  ordmary  and  concise  language,'  without  ^^^ 
repetition. 

§  501.  lAm'd  1877.]    The  counterclaim,  specified  in  the 
last  section,  must  tend,  in  some  way,  to  dimini^  or  defeat 
the  plaintifrs  recovery,  and  must  be  one  of  the  following 
causes  of  action  against  the  plaintiff,  or,  in  a  proper  case, 
against  the  person  whom  he  represents,  and  in  favor- of  the   43  Hun,  521 
defendant,  or  of  one  or  more  defendants,   between  whom   15  N  Y. 
and  the  plaintiff  a  separate  judgment  may  be  had  in  the      Suite  R«»p. 
action :  ^**- 

23  Abb.  N.  C.  60.  128  Id.  68.  182  N.  Y.  472.  137  W.  270. 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transact-   ^^  Untif  300. 
ion  set  forth  in  the  complaint  as  the  foundation  of  the  plain-  6  o  J^^ ..  '-/o  S 
tiff's  claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  OK 
OQntract;  existing  at  the  conuuencement  of  the  actiQi|« 


26  Hun,  446. 
16  Week. 
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286. 


106  ANSWER  a  b6^-^ 

6s  a  S  T/C         §  602.  '\Am?d  18T7.]    But  the  counterclaim,  specified  in 
\  ij^  r  Bubdivision  second  of  the  last  section,  is  subject  to  the  follow- 

V  »  '  ing  rules  : 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  prom- 
issory note  or  bill  of  exchange,  a  demand,  existing  against  the 
oarty  thereto,  or  an  assignee  of  the  contract,  at  the  time  of 
ihe  assignment  thereof,  and  belong^ing  to  the  defendant,  in 
good  faith,  before  notice  of  the  assignment,  must  be  allowed 
as  a  counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if 
it  might  have  been  so  allowed  against  the  party,  or  the 
assignee,  while  the  contract  belonged  to  him. 

2.  If  tne  action  is  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand,  existing  against  a  person  who  assign- 
ed or  transferred  it,  after  it  became  due^  must  be  allowed  as 
a  counterclaim,  to  the  amount  of  the  plaintiiTs  demand,  if  it 
might  htive  been  so  allowed  against  the  assignor,  while  the 
note  or  bill  belonpred  to  him. 

139  N.Y.531.  3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff^  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the 
plaintiff  shall  not  be  allowed  as  a  counterclaim  ;  but  so  much 
of  a  demand  existing  against  the  person  whom  he  represents, 
or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the 
plaintifTs  demand,  must  be  allowed  as  a  counterclaim,  if  it 
might  have  been  so  allowed  in  an  action  brought  by  the  per- 
son beneficially  interested. 

§  503  [^m'd  1877.]  Where  a  counterclaim  is  establish- 
ed, which  equals  the  plaintiff's  demand,  the  judgment  must 
be  in  favor  of  the  defendant.  Where  it  is  less  than  the 
plaintiff's  demand,  the  plaintiff  must  have  judgment  for  the 
residue  only.  Where  it  exceeds  the  plaintiff's  demand,  the 
defendant  must  have  judgment  tbv  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff.  Where  part  ot  the  ex- 
cess is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  n^ht  to  recover,  from  another  per- 
son, so  much  thereof  as  the  judgment  does  not  cancel. 

§  504.  In  a  case  not  specified  in  the  last  section,  where  a 
counterclaim  is  established,  which  entitles  the  defendant  to 
an  affirmative  judgment,  demanded  in  the  answer,  judgment 
must  be  rendered  for  the  defendant  accordingly. 

§  505.  In 'an  action  against  an  executor  or  an  adminis- 
trator, or  other  person  sued  in  a  representative  capacity,  the 
defendant  may  set  forth,  as  a  counterclaim,  a  demand  belong- 
ing to  the  decedent,  or  other  person  whom  he  represents,  where 
the  person  so  represented  would  have  been  entitled  to  set 
forth  the  same,  in  an  action  against  him. 

§  506.  In  an  action  brought  by  an  executor  or  adminis- 
trator, in  his  representative  capacity,  a  demand  against  the 
decedent,  belonging,  at  the  time  of  his  death,  to  the  defend- 
ant, may  be  set  forth  by  the  defendant  as  a  counterclaim,  as 
if  the  action  had  been  brought  by  the  decedent  in  his  life-time; 
and,  if  a  balance  is  found  to  be  due  to  the  defendant,  judg- 
ment must  be  rendered  therefor  against  the  plaintiff,  in  his 
representative  capacity.  Execution  can  be  i&ued  upon  such 
a  judgment,  only  in  a  case  where  it  could  be  issued  upon  a 
jjttd^ent,  in  an  action  against  the  executor  or  administrator. 


^ 
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§  507.  lAm'd  1879.]    A  defendant  may  set  foHh,  in  his  39Hmi,«0l 
answer,  as  many  defences  or  oounterclaims,  or  both,  as  he  &o5^/<.75  V 
has,  whether  they  are  such  as  were  formeiiy  denominated  60  <r/?  f  lH 
legal  or  equitable.    Each  defence  or  counterclaim  mu8tbe^/3^y<  C  ^1 
separately  stated,  and  numbered.    Unless  it  is  interposed  as 
an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to 
the  cause  of  action  which  it  is  intended  to  answer. 

§  508.  lArn'd  1877.]  A  partial  defence  may  be  set  forth,  32  Han,  028. 
as  prescribed  in  the  last  section;  but  it  must  be  expressly 
stated  to  be  a  partial  defence  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action,  therein  set  forttk 
Upon  a  demurrer  thereto,  the  question  is,  whether  it  is  sufD- 
cient  for  that  purptose.  Matter  tending  only  to  mitigate  or 
reduce  damages,  in  an  action  to  reoover  damages  lor  the 
breach  of  a  promise  to  marry^  or  for  a  personal  injury,  or  an 
injury  to  property,  is  a  partial  defence,  within  the  meaning 
of  this  section. 

§  50Q.  lArn^d  1877.]  Where  the  defendant  deems  him- 
self entitled  to  an  affirmative  judgment  against  the  plaintiff, 
by  reason  of  a  counterclaim  interposed  by  him,  ne  must 
demand  the  judgment  in  his  answer. 

§  6 10.  [i2epeaZed.l877.]    . 

§  511.  lAm'd  1877,  1879.]    Where  the  answer  of  thede-  25  Han,  m. 
fendant,  expressly  or  by  not  denying,  admits  a  part  of  the  SN.Y.State 
plaintifrs  claim  to  be  just^  the  court),  upon  the  plaintiff's   Rep.  fiai. 
motion,  may,  in  its  discretion,  order,  that  the  action  be  severed;   13*  N.  Y .  488. 
that  a  judgment  be  entered  for  the  plaintiff  for  the  part  so 
admitted ;  and,  if  the  plaintiff  so  elects,  that  the  action  be 
continued,  with  like  effect,  as  to  the  subsequent  proceeding 
as  if  it  haa  been  originally  brought  for  the  remainder  of  uie 
claun.     The  order  must  prescribe  the  time  and  manner  of  the 
plaintifiTs  election.     If  the  plaintiff  elects  to  continue  the 
action,  his  ri^ht  to  costs  upon  the  judgment  is  the  same,  as  if 
it  was  taken  m  an  action  brought  for  only  that  part  of  the 
claim.    If  the  plaintiff  does  not  elect  to  continue  the  action 
costs  must  be  awarded,  as  upon  final  judgment  in  any  other 
case. 

§  512.  In  an  action  upon  contract,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  if  the  defendant, 
by  his  answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up 
a  counterclaim  amounting  to  less  than  the  plaintifTs  claim, 
the  plaintiff,  upon  filing  with  the  clerk  an  admission  of  the 
counterclaim,  may  take  judgment  for  the  excess,  as  upon  a 
default  for  want  of  an  answer.  The  admission  must  be  made 
a  part  of  the  judgment-roll. 

§  613.  A  defence,  which  does  not  involve  the  merits  of 
the  action,  shall  not  be  pleaded,  unless  it  is  verified  as  pre- 
scribed  in  title  second  of  this  chapter. 

ARTICLE  FOURTH. 

Reply. 

{  514.  Reply;  what  to  contain.  require  a  leply. 

515.  JadgVnent  upon  failure  to    .  g  517.  PlHintiff    may    set    forth 

reply.  several  ayoidancea  in  re- 

516.  Cases  where  the  court  may  ply. 

§  514.  [^Im'd  1877.]  Where  the  answer  contains  a  counter-   21  Abb.  ST. 
claim,  the  plaintiff,  if  he  does  not  demur,  may  reply  to  the    c.  136. 
counterclaim.    The  reply  must  contain  a  general  or  specific  t.,  („  S?^  1  c^t* 


r 
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denial  of  each  material  allegation  of  the  counterclaim,  con- 
troverted by  the  plaintiff,  or  of  any  Icnowledge  or  informor 
tion  thereof  sufficient  to  form  a  belief ;  and  it  may  set  forth  in 
ordinary  and  concise  language,  without  repetition,  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence 
to  the  counterclaim. 

§  615.  If  the  plaintiff  fails  to  reply  or  demur  to  the  counter- 
claim, the  defendant  may  apply,  upon  notice,  for  judgment 
thereupon ;  and,  if  the  case  requires  it,  a  reference  may  be 
ordered,  or  a  writ  of  iniquiry  mav  be  issued,  as  prescribed  in 
chapter  eleventh  of  this  act,  wnere  the  plaintiff  applies  for 
judgment. 

46N.T.Sup-  §  516.  Where  an  answer  contains  new  matter,  constitu- 
er.  Gt*(J.  &  ting  a  defence  by  way  of  avoidance,  the  court  may.  in  its 
S.)  21.  discretion,  on  the  defendant's  application,  direct  the  plaintiff 

63  How.  Pr.  to  reply  to  the  new  matter.  In  mat  case,  the  reply,  and  the 
1^*  proceedings  upon  failure  to  reply^  are  subject  to  the  same 

rules  as  in  the  Qase  of  a  counterclami.  4  i  ^-^KtiTo^^ 

wct^*(j"^  §  617.  [^m'd  1877.]  A  reply  may  contain  two  or  more 
S.)2l!  distinct  avoidances  of  the  same  defence  or  counterclaim ;  but 

they  must  be  separately  stated  and  numbered. 


TITLE  IL 
PtovisioM  generaUy  applioable  to  pleadings. 


i  618. 


8Ub- 

whafe 

perre 
code- 


Application  and  effect  of 
this  chapter. 

Pleadings  to  be  liberally 
construed. 

Pleadings  to  be 
soribed:  within 
time  to  be  serred. 

When  defendant  to 
copy  answer  oi 
fendant. 
622.  Allegation    not     denied; 
when  to  be  deemed  true. 

When  pleading  must  be 
▼erlfled;  and  when  veri- 
flcation  may  be  omitted. 

Form  and  construction  of 
certain  allegations  and 
denials  in  verified  plead- 
injjs. 

Verification;  how  and  by 
whom  made. 

Form  of  affidavit  of  verifi- 
cation. 

When  verification  may  be 
confined  to  a  counter- 
claim. 

Remedy  for  defective  veri- 
fication, or  want  of  veri- 
fication. 

When  defendant  not  ex- 
cused from  verifying 
answer  to  charge  of  fraud. 

Private  statute ;  how  plea- 


519. 
ft20. 


021. 


fi23. 


624. 


525. 
628. 
627. 


528. 


629. 


530. 


ded. 
§  561.  Account;     how    pleaded. 
Bill  of  particulars. 

532.  Judgments ;  how  pleaded. 

533.  Conditions  precedent;  how 

pleaded. 
634.  Instrument  for  payment 

of  money;  how  pleaded. 
535.  Pleadings    in    libel    and 

slander. 
586.  Pleading   mitigating    oii^ 

cumstances,  in  action  for 

a  wrong. 
Frivolous  pleadings ; 

disposed  of. 
Bham     defences     to 

Rtricken  out. 
Material   variances ; 

provided  for. 
Immaterial  variances;  how 

provided  for. 
What    to    be    deemed    a 

failure  of  proof. 
Amendments  of  course. 
Amended  pleading  to  be 

served  ;  answer  thereto. 
Supplemental  pleadings. 
Scandalous  and  irrelevant 

matter  may  be  ordered 

stricken  out    . 
Indefinite  and  ancertain 

allegations. 


537. 

538. 

539. 

540. 

541. 

642. 
548. 

644. 
545. 


546. 


how 
be 
how 


oi  tt      w9       §  518.  This  chapter  prescribes  the  form  of  pleadings  in 
m  jiun,  332.  ^^j^  action,  and  the  rules  by  which  the  sufficiency  thereof  is 

determined,  except  where  special  provision  is  otherwise  made 

bylaw 


§  519.  The  aUegations  of  a  pleading  must  be  liberally  MHon,  S71. 
construed,  with  a  view  to  substantial  justice  between  the  *^''A7v?"lt 
parties.  S":^^*  * 

§  O^O.  A  pleading  mnst  be  subscribed  by  the  attorney  for  138N.T.  aw. 

the  p«urty.    A  copy  of  each  pleading,  subsequent  to  the  oom-  IJI*'}?*  ^ 

plaint,  must  be  served  on  the  attorney  for  the  adverse  party,  ffSii  p-« 

within  twenty  days  after  service  of  a  copy  of  the  preced-  S^ 
ing  pleading. 

§  621.  lAm'd  1884.]    Where  the  judgment  may  deter-  «T  N.  Y.  10 

mine  the  ultimate  rights  of  two  or  more  defendant,  as  be-  ^^9  ^ 

tween  themselves,  a  defendant  who  requires  such  a  determi-  onK^  ISi* 

nation  must  demand  it  in  his  answer,  and  must  at  least  twenty  JSv'i  ii 

days  before  the  trial  serve  a  copy  of  his  answer  upon  the  Wa«k  Die 
attorney  for  each  of  the  defendants  to  be  affected  by  the  de-  '    a?', 

termination,  and  personally,  or  as  the  oourt  or  judge  may  47  N.T.Snp^ 

direct,  upon  defendants  so  to  be  affected  who  have  not  duly  «r,  Ct.  (J.  A 

appeared  therein  by  attorney.    The  controversy  between  the  ?  l?**  ^^ 

defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff  im       ^^ 

is  entitled,  unless  the  court  otherwise  directs.  M  Hon,  Itt* 

43  Id-  521 ;  8  N.  T.  Sapp.  415 ;  60  Huo,  286;  22 Abb.  N.  O.  304. 180  N.  T.      IM  Id.  464.' 
406.  6o./^/^.^oa._ 

§  622.  Each  material  allegation  of  the  complaint^  not   go  N.  Y.  ilO, 
oontrovered  by  the  answer,  and  each  material  allegation  of   «ff*g24Haa, 
new  matter  in  the  answer,  not  controverted  by  the  reply,    266;  136  N. Y. 
where  a  reply  is  required,  must,  t%T  the  purposes  of  the  action,    i®** 
be  taken  as  true.    But  an  allegation  of  new  matter  in  the 
answer,  to  which  a  reply  is  not  required,  or  of  new  matter  in 
a  reply,  is  to  be  deemed  controverted  by  the  adverse  party, 
by  traverse  or  avoidance,  as  the  case  requires. 

•    §  623.  Where  a  pleading  is  verified,  each  subsequent    ?ciT°*Pro* 
j^eading,  except  a  demurrer,  or  the  general  answer  of  an  in-  ^ 
fant  by  nis  guardian  ad  litexn,  must  also  be  verified.    But  the   33'Hua,  238. 
verification  may  be  omitted,  in  a  case  where  it  is  not  other-  6  Cir.  Pro. 
wise  specially  prescribed  by  law^  i^ere  the  party  pleading   30. 
would  be  privileged  from  testifying,  as  a  witness,  concerning  JJJ8  ?iT**§* 
an  alleganon  or  denial  contained  in  the  pleading.    A  pleading    ^  014 
cannot  be  used,  in  a  criminal  prosecution  against  the  party,    isim  V.  490. 
as  proof  of  a  fact  admitted  or  alleged  therein.  4a  J€A  <»t  ^^ 

§  624.  The  allegations  or  denials  in  a  verified  pleading   14  Abb.  N. 
must,  in  form,  be  i^ted  to  be  made  by  the  party  pleading.    C  36. 
Unless  they  are  therein  stated  to  be  maae  upon  the  informa-   8^  Htin^  143. 
tionand  belief  of  the  party,  they  must  be  regarded,  for  all    HON.x.lfiO. 
purposes,  including  a  criminal  prosecution,  as  having  been 
maae  upon  the  knowledge  of  the  person,  verifying  the  plead- 
ing.   An  allegation  that  the  partv  has  not  sufficient  knowledge 
or  information,  to  form  a  beliei,  with  respect  to  a  matter, 
must)  for  the  same  purposes,  be  regarded  as  an  allegation 
that  the  person  verifying  the  pleadmg  has  not  such  knowledge 
or  information. 

'   §  626.  lAm?d  1879.]    The  verification  must  be  made  by  8  Abb.  N.  C. 

the  affidavit  of  the  party,  or^  if  there  are  two  or  more  parties  M. 

united  in  interest,  and  pleading  together,  by  at  least  one  of  ^  ,  °5i 

them,  who  is  acquainted  with  uie  facts,  except  as  follows :  £  Week 
Dig.  286  ;  41  Hun,  58 ;  20  Abb.  N.  G.  1.  133  N.  Y.  270. 

L  Where  the  party  is  a  domestic  corporation,  the  verifica-         .     p^ 
tion  must  be  maide  by  an  officer  thereof.  «©       ^^ 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in    *^ 
their  behalf,  is  the  party  the  verifloation  may  oe  made  by  tta^ 
persou  aoquainted  with  the  f  actSi 
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27  Hnn,  369. 
2  Civ.  Pro 
314 


20   /ibb.    N. 
C.  1. 
110N.Y.160. 


9  Daly,  166. 


3.  Where  the  party  is  a  foreign  corporation  ;  or  where  the 
party  is  not  within  tne  county  where  the  attorney  resides,  or 
if  the  latter  is  not  a  resident  of  the  State,  the  county  ivhere 
he  has  his  office,  and  capable  of  making  tne  affidavit ;  or,  if 
there  are  two  or  more  parties  united  in  interest,  and  piesulmg^ 
together,  where  neither  of  them,  acquainted  with  the  facts,  is 
within  ^lat  county,  and  capable  of  making  the  affidavit  ;  or 
where  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  onlv,  which  is  in  the  pK>ssession 
of  the  agent  or  the  attorney  ;  or  where  all  the  materiai  alle- 
gations of  the  pleading  are  within  the  personal  knowledg-e  of 
the  agent  or  the  attorney ;  in  either  case,  the  verification 
may  be  made  by  the  agent  of  or  the  attorney  for  the  party. 

§  626.  The  affidavit  of  verification  must  be  to  the  effect, 
that  the  pleading  is  true  to  the  knowledge  of  the  deponent, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  infor- 
94  N.  Y.  574.  mation  and  belief,  and  that  as  to  those  matters  he  believes  it 
41  Hn«,68._  ^  jjg  true.  Where  it  is  made  by  a  person,  other  than  the 
party,  he  must  set  forth,  in  the  affidavit,  the  grounds  of  his 
belief,  as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party. 

§  627.  Where  the  complaint  is  not  verified,  and  the  an- 
swer sets  up  a  counterclaim,  and  also  a  defence  by  way  of 
denial  or  avoidance,  the  affidavit  of  verification  may  be  made 
to  refer  exclusively  to  th%  counterclaim.  In  that  case,  the 
last  three  sections  are  applicable  to  the  affidavit  and  the 
counterclaim,  as  if  the  latter  was  a  separate  pleading. 

§  628.  The  remedy  for  a  defective  verification  of  a  plead* 
ing  is  to  treat  the  same  as  an  unverified  pleading.  Where 
the  copy  of  a  pleading  is  served  without  a  copy  of  a  sufficient 
verification,  in  a  case  where  the  adverse  party  is  entitled  to  a 
verified  pleading,  he  may  treat  it  as  anullity,  provided  he 
gives  notice,  with  due  diligence,  to  the  attorney  oi  the  adverse 
.  party,  that  he  elects  so  to  da 

§  629.  A  defendant  is  not  excused  from  verifying  his  an- 
swer to  a  complaint,  charging  him  with  having  confessed  or 
suffer«i  a  judgment,  or  executed  a  conveyance,  assignment, 
or  other  instrument,  or  transferred  or  delivered  money,  or 
personal  property,  with  intent  to  hinder,  delay,  or  defraud 
his  creditors ;  or  with  being  a  party  or  privy  to  such  a  trans- 
action by  another  person,  with  like  intent  towards  the  credi- 
tors of  tnat  person ;  or  with  any  fraud  whatever,  afifecting^  a 
right  or  the  property  of  another.  • 

§  630.  [Am'd  1877.]  In  pleading  a  private  statute,  or 
a  right  derived  therefrom,  it  is  sufficient  to  designate  the 
statute  by  its  chapter,  year  of  passage,  and  title,  or  in  some 
other  manner  with  convenient  certainty,  witnout  setting 
forth  any  of  the  contents  thereof. 

87N.Y.  272;  §  631.  It  is  not  necessary  for  a  party  to  set  forth,  in  a 

120  Id.  33.  pleading,  the  items  of  an  account  therein  alleged  ;  but  in  that 

27  Hun, 515.  case,  he  must  deliver  to  the  adverse  party,  within  ten  days 

CO  How.  Pr.  after  a  written  demand  thereof,  a  copy  of  the  account,  which, 

i^riv    Pro  ^^  the  pleading  is  verified,  must  be  verified  by  his  affidavit,  to 

39g'    *         '  the  effect,  that  he  believes  it  to  be  true  ;  or,  if  the  facts  are 

1  How.  Pr.  within  the  personal  knowledge  of  the  a^ent  or  attorney  for 

N.  8. 338.  the  party,  or  the  party  is  not  within  the  county  where  the 

8N.Y.State  attorney  resides,  or  capable  of  making  the  affidavit,  by  the 

Itop.  894;  16  affidavit  of  the  agent,  or  attorney.    If  he  fails  so  to  do,  he  is 
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precluded   from  giving  evidence  of  the  account.    The  court,   Id.  771 ;  SO 
or  a  jud^e    authorized  to  make  an  order  In  the  action,  may   Id*  ISO. 
direct  tne  party  to  deliver  a  further  account,  where  the  one 
delivered  is  defective.    The  court  may,  in  any  case,  dhrect  a 
bill  of   the  particulars  of  the  claim  of  either  party  to  be  de- 
livered to  tne  adverse  party. 

§  S32.  In  pleading  a  judgment,  or  other  determination,  of  47N.T.8ap- 
a  court  or  officer  of  special  jurisdiction,  it  is  not  necessary  to  er.  ct  (J.  4 
state  the  facts  conferring  jurisdiction  ;  but  the  judgment  or  ^'\P^'f. 
determinatioQ  mav  be  stated  to  have  been  duly  given  or  ^S^  ^^l^ 
made.  If  that  alle^tion  is  controverted,  the  party  plead-  {iVn  Y  isia. 
ii^  must,  oa  the  tnal,  establish  the  facts  conferring  juris-  «ff-g44Hao 
diction.  •  6li.  * 

§  S33.  In  pleading  the  performance  of  a  condition  pre-  4  cir.  Pro. 
cedent  in  a  contract,  it  is  not  necessary  to  state  the  facts  con-  112, 
stituting  performance ;  but  the  party  may  state,  generally, 
that  he,  or  the  person  whom  he  represents,  duly  performed 
all  the  conditions  on  his  part.    If  tnat  allegation  is  contro- 
verted, he  must,  on  the  tnal,  establish  performance. 

§  S3-4.  Where  a  cause  of  action,  defence,  or  counterclaim,   75N  T  s«4 
is  rounded  upon  an  instrument  for  the  payment  of  money  icityCt.236. 
only,  the  party  may  set  forth  a  copy  of  tne  instrument,  and  10  Daly!  3^4! 
stat«   that  there  is  due  to  him  thereon,  from  the  adverse  22  Week. 
party,  a  specified  sum,  which  he  claims.    Such  an  allegation  P^^l^^f; 
IS  equivalent  to  setting  forth  the  instrument,  according  to  its  U3N.  Y.002. 
legal  effect. 

§  535.  It  is  not  necessary,  in  an  action  for  libel  or  slander,   01 N.  T.  246 ; 
to  state^  in  the  complaint,  any  extrinsic  fact,  for  the  purpose  JJ  {{*•  ^J[' 
of  showing  the  apphcation  to  the  plaintiff,  of  the  defamatory  JJ  Week 
matter :  but  the  plaintiff  may  state,  generally,  that  it  was  i>|g,  266 
published  or  spoken  concerning  him  ;  and,  if  that  allegation  is  s  cir.  Pro. 
controverted,  the  plaintiff  must  establisn  it  on  the  trial.    In  133. 
such  an  action,  the  defendant  may  prove  mitigating  circum-  U8N.Y.17^. 
stances,  notwithstanding  that  he  has  pleaded  or  attempted  to 
prove  a  justification. 

§  530.  lAm'd  1877  ]  In  an  action  to  recover  damages  for  93  n.  Y.  615. 
the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or  82  Hun,  628.* 
an  injury  to  property,  the  defendant  may  prove,  at  the  trial, 
facts,  not  amounting  to  a  total  defence,  tending  to  mitigate 
or  otherwise  reduce  the  plaintiff's  damages,  if  they  are  set 
forth  in  the  answer,  either  with  or  without  one  or  more  de- 
fences to  the  entire  cause  of  action.  A  defendant,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  inquiry  to 
ascertain  the  amount  of  the  plaintiff^s  damages,  prove  facts 
of  that  description. 

§  637.  {Am^d  1877, 1879.]    If  a  demurrer,  answer,  or  re-  «  « j,i,  «  q 

ply  is  frivolous,  the  party  prejudiced  thereby,  upon  a  pre-  gg.  id.  99 

vibus  notice  to  the  adverse  party,  of  not  less  than  five  days,  21  Hun.  33a. 

may  apply  to  the  court  or  to  a  judge  of  the  court  for  judg-  4  Month,  p. 

ment  thereupon^  and  judgment  may  be  given  accordingly.    If  Bui.  31.    , 

the  application  is  denied,  an  appeal  cannot  be  taken  from  the  J^^^^*    ^^' 

determination,  and  the  deniekl  of  the  application  does  not  1°^  y  fu  tm 

prejudice  any  of  the  subsequent  proceedings  of  either  party.  Rep  q(2 
Uosts,  as  upon  a  motion,  may  be  awarded  upon  an  applica- 
tion  pursuant  to  this  section. 

§  638.  A  sham  answer  or  a  sham  defence  may  be  stricken 


0 

out  by  the  court  upon  motion,  and  upon  such  terms  as  the 
court  deems  just. 

BON.Y.Siip-  §  530.  A  varianoe,  between  an  alle||^tion  in  a  pleaxlin^ 
er.  Ct.  (J.  &  and  the  proof,  is  not  material,  unless  it  has  actually  misled 
8.)  SOI.  the  adverse  party,  to  his  prejudice,  in  maintaining  his  action 

or  defence,  upon  the  merits.  If  a  partv  insists  that  he  has 
been  misled,  Ihat  fact,  and  the  particulars  in  which  lie  has 
been  misled,  must  be  proved  to  the  satisfaction  of  the  court. 
Thereupon  the  court  may,  in  its  discretion,  order  the  pleacUn^ 
to  be  amended,  upon  such  terms  as  it  deems  just. 

60  N. Y.  8u^  §  540.  Where  the  variance  is  not  material,  as  prescribed 
V'^\  ^^'  in  the  last  section,  the  court  may  direct  the  fact  to  be  found 
8.)  301.  according  to  the  evidence,  or  may  order  an  inmiediate  amend- 

ment, without  costs. 

t541.  Where,  however,  the  alle^tion  to  which  the  proof 
irected,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meanine,  it  is  not  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of  proof. 

*»^7rj"X  §  ^^2.  Within  twenty  days  af ter  a  pleadmg,  or  the  an- 
V\  244  swer  or  demurrer  thereto,  is  served,  or  at  any  time  before  the 

s'N.Y.Supp.  period  for  answering^  it  expires,  the  pleading  mi^  be  once 
394;5id.isi5.  amended  by  the  party,  of  course,  without  costs,'  and  "witbout 
24  N. Y.Staie  prejudice  xo  the  proceedings  already  had.  But  if  it  is  made 
Rep.  894.  {o  appear  to  the  court,  that  the  pleading  was  amended  for  the 
JJ^i^-  "**•  purpose  of  delay,  ana  that  the  adverse  party  will  thereby 
ai  N  Y  state  ™^  ^^®  benefit  of  a  term,  for  which  the  cause  is  or  may  be 
Rep  iS-  33  noticed,  the  amended  pleading  may  be  stricken  out,  or  the 
Id.  70.  '  pleading  may  be  restored  to  its  original  form,  and  such  terms 
128 N.Y.  188.    m[iposed  as  the  cdurt  deems  just. 

^oi^Kirg  g  543^  Where  a  pleading  is  amended,  as  prescribed  in 
the  last  section,  a  copy  thereof  must  be  served  upon  the 
attorney  for  the  adverse  party.  A  failure  to  demur  to,  or 
answer  the  amended  pleadmg,  within  twenty  days  thereaf  ter, 
has  the  same  efifect  as  a  like  milure  to  demur  to,  or  answer  the 
original  pleading. 

72  N.Y.  442;  §  644.  [-Am'd  1877.]  Upon  the  application  of  either  party, 
79  Id.  679.  the  court  may,  and,  in  a  proper  case,  must,  upte  such  terms 
JJ^«P-J^-  as  are  just,  permit  him  to  make  a  supplemental  complaint, 
101  n'V  ^*  a^^wer  or  reply,  alleging  material  facts  which  occurrea  after 
aff'K  32  *  ^s  former  pleading,  or  of  which  he  was  ignorant  when  it  was 
Han.  612.  made ;  including  the  judgment  or  decree  of  a  competent; 
138M.Y.3a4.  court,  rendered  after  the  commencement  of  the  action,  de- 
ify ^  /Cyc  /^  o      termining  the  matters  in  controversy,  or  a  part  thereof.     The 

party  may  apply  for  leave  to  make  a  supplemental  pleading-, 
either  in  addition  to.  or  in  place  of,  the  former  pleading.  To. 
the  former  event,  if  the  application  is  granted,  a  provisional 
remedy,  or  other  proceeding  already  taken  in  the  action,  is 
not  anected  by  the  supplemental  pleading  ;  but  the  right  of 
the  adverse  party  to  nave  it  vacated  or  set  aside,  depends 
upon  the  case  presented  by  the  original  and  supplemental 
pleadings. 

§  646.  [Am?d  1877.]  Irrelevant,  redundant,  or  scanda- 
lous matter  contained  in  a  pleading,  may  be  stricken  out,  upon 
the  motion  of  a  person  aggrieved  mereby.  Where  scanaalous 
matter  is  thus  striken  out,  the  attorney  whose  name  is  sub- 
scribed to  the  pleading  may  be  directed  to  pay  the  (sosts  of 
the  motion,  and  his  failure  to  pay  them  may  be  punished  as  a 
contempt  of  the  court. 
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§  640.  [-4m'd  1877.]    Where  one  or  more  denials  or  alleg^-  *  H^^t  ^ 
tions,  contained  in  a  pleading,  are  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  thereof  is  not  appar- 
ent, the  court  may  require  the  pleading  to  be  made  deniaite 
and  certain,  by  amendment. 

§  647.  iRepecOed  1877.] 

CHAPTER  Vn. 
GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 
TITLE     L— Arrest,  wndvxq  thb  AcnoN,  and  paogxkdinob 

THKRBUPON. 

TITtiB    n.— Injuncjtion. 

TITLE  IIL— AtTACHMBRT  OF  PROPBRTT. 

TITLE  IV.>-Othsr  provisional  rsmedubs;  gsnxrai<  and 

MISCELLANEOUS  PROVISIONS. 

TITLE  L 
Arrestf  pending  the  oustionj  amd  proceedings  thereupon. 

Article  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  per- 
sons liable  to  arrest. 

2.  GrantinK,  exeouting,  and  Yacatiog  or  modifying  the  order 

of  arrest. 

3.  Discharging  the  defendant  upon  hail  or  deposit;  Justifica- 

tion of  the  bail  and  disposition  of  the  deposit. 

4.  Charging  and  discharging  bail. 

ARTICLE  FIRST. 

Cases  whxre  an  Order  of  Arrest  mat  be  qranteo,  and 

Persons  liable  to  Arrest. 


2  548.  No  person  to  be  arrested 
iji  ciyil  proceedings, with- 
out an  express  statutory 
provision. 

649.  When  the  right  to  arresc 
depends  upon  the  nature 
of  the  action. 

SSa  When  the  right  to  arrest 
depends  partly  upon  ex- 
trinsic facts. 

651.  Order,   when    and  where 


granted, 
g  652.  Foreign  Judgment  not  to 
affect  right  to  arrest 

653.  Woman  not  to  be  arrested, 
except,  etc. 

664.  Idiot,  lunatic,  or  infant  un- 
der fourteen,  not  to  be  ar« 
rested.    Discharge. 

655.  Person  sued  inarepresen- 
tative  capacity,  not  to  be 
arrested. 


§  648.  lAm'd  1877.]  A  person  shall  not  be  arrested  in  a 
civil  action  or  special  proceeding,  except  as  prescribed  by 
statuta    The  writ  of  ne  exeat  is  hereby  abolished. 

§  649.  [Am'd  1877, 1879,  1886.]  A  defendant  may  be  ar-  »  Dslir.  88-1. 
rested  in  an  action,  as  prescribed  in  this  title,  where  the  ac-  ?5  ?""  ^l^' 
tion  is  brought  for  either  of  the  following  causes ;  27»  ** 

12  Daly,  516;  8  N.  Y.  State  Rep.  851;  21  Abb.  N.  C  '2li7;  22  Id.  71:  23  11. 
93;  '15  N.  Y.  State  Eep.  620;  5  N.  Y.  bupp.  74(i;  6  U.  405;  12 J  N.  Y.  551; 
132N.Y.  607. 

1.  To  recover  a  fine  or  penalty. 

a  To  recover  damages  for  a  personal  injury  ;  an  injury  to   34  gy^  5^ 
ptroperty,  including  the  wrongful  taking,  detention  or  conVer-  ee  How.  Pri 
sion  of  personal  property ;  breach  of  a  promise  to  marry  ;   474       *    •* 
misconduct  or  neglect  in  office,  or  in  a  professional  employ-   14  Daly,  448. 
ment ;  fraud  or  deceit ;  or  to  recover  a  chattel  where  it  is  al- 
leged in  the  complaint  that  the  chattel  or  a  part  thereof  has 
b<^n  concealed,  removed  or  disposed  of  so  tnat  it  cannot  be 
found  or  taken  bv  the  sheriff  and  with  intent  that  it  should  not 
he  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
jj^^V^t  ]  QV  to  recover  for  money  received  or  to  recover  prop- 


108  ARREST.  f  S  SSO-SS8 

t-iA^'/C.  2^33^    crty  or  damages  for  the  conversion  or  misapplication  at  prop- 
■  erty  where  it  is  alleged  in  the  complaint  that  the  mone^r  ivajs 

received  or  the  property  was  embezzled  or  fraudulently  mis- 
applied by  a  puDlic  officer  or  by  an  attorney,  solicitor  or 
counsellor,  or  d^  an  officer  or  agent  of  a  corporation  or  ba,nk' 
ing  association  in  the  course  of  his  employment,  or  by  a.  fac- 
tor, agent,  broker,  or  other  person  in  a  fiduciary  capacity. 
Where  such  allegation  is  made,  the  plaintiff  cannot  recover 
unless  he  proves  the  same  on  the  trial  of  the  action ;  and  a 
judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 
8.  To  recover  moneys,  funds  or  property  held  or  oi^med  by 
80  Hun,  653.   ^jjg  gtate,  or  held  or  owned  officially  or  otherwise  for  or  in  be- 
half of  a  public  or  governmental  interest  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency  or 
aeent,  of  the  State  or  of  a  ciiy,  county,  town,  vulag-e  or 
other  division,  subdivision,  department  or  portion  of  the  ^tate 
which  the  defendant  has  without  right  obtained,   received, 
converted  or  disposed  of ;  or  to  recover  damages  for  so  ob- 
taining, receiving,  paying,  converting  or  disposing  of    the 
same. 
21  HnD,409.       4.  In  an  action  upon  contract,  express  or  implied,  other  than 
49N.Y.  Sap-    a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that 
•r.  Gt.  (J.  <Sc   the  defendant  was  guilty  of  a  fraud  in  contracting  or  ineur- 
S.)273.  ring  the  liability,  or  that  he  has  since  the  making  of  the  eon- 

1  How  Pr  *'*^^*'»  ®^  *^  contemplation  of  making  the  same,  removeci  or 
N  8  88  *  disposed  of  his  property  with  intent  £0  defraud  his  creditors, 
24N!Y.8fcate  or  is  about  to  remove  or  dispose  of  the  same  with  like  intent ; 
Rep.  63*2;  Id.  but  where  such  allegation  is  made,  the  plaintiff  cannot  reoov- 
697.  er  unless  he  proves  the  fraud  on  the  trial  of  the  action :  and  a 

J  N. Y.  Supp.  judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  re- 
*^*  cover  upon  the  contract  only. 

93N.  Y.363;  §  550.  lAm'd  1877, 1879, 1886.]  A  defendant  mav  also  bo 
TO  n*'i  *^Ri R    arrested  in  an  action  wherein  the  judgment  demandea  requires 

21  aIX)*  n*  *^®  performance  of  an  act  the  neglect  or  refusal  to  perform 
C  257  •'  Id'  which  would  be  punishable  by  the  court  as  a  contempt  whei*e. 
321.  '  *  the  defendant  is  not  a  resident  of  the  State,  or  bein^  a  resi- 
dent, is  about  to  depart  therefrom,  by  reason  of  which  non- 
residence  or  departure  there  is  danger  that  a  juds^nent  or  an 
order  requiring  the  performance  of  the  act  will  be  rendered 
ineffectual 

§  551.  [^m'dl877, 1886.]  In  a  case  specified  in  the  last 
section  the  order  of  arrest  can  be  granted  only  bv  the  court, 
is  always  in  its  discretion,  and  may  be  grantea  or  served 
either  before  or  after  final  judgment,  unless  an  appeal  from 
the  judgment  is  pending  upon  which  security  has  been  given 
sufficient  to  stay  the  execution  thereof.  In  either  of  the  cases 
specified  in  section  five  hundred  and  forty-nine  the  order 
cannot  be  served  after  final  judgment ;  but  it  may  be  grranted 
where  a  proper  case  therefor  is  presented  at  any  time  before 
final  judgment. 

22  Hun,  666.  §  562.  The  recovery  of  judgment  in  a  court,  not  of  the 
^  o  >^/f  ,1^7  State,  for  the  same  cause  of  action ;  or,  where  the  action  is 
if  r-  lx,\  Sa  i  founded  upon  fraud  or  deceit,  for  the  price  or  value  of  the 

.    7  3  /V-%^w2y^4)roperty  obtained  thereby;  does  not  affect  the  right  of  the 
d*7  *  - /^  /  ^  i ..  plamtin  to  arrest  the  defendant,  as  prescribed  in  this  title. 

§  563.  [Am'd  1877.]  A  woman  cannot  be  arrested,  as 
prescribed  in  this  title,  except  in  a  case  where  the  order  can  be 
panted  only^  bjr  the  com-t  •  or  where  it  appears,  that  the  ^^ 
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tion  is  to     recover  damages  for  a  wilful  injury  to  person, 
character  or  property. 

§  554-  [A.rri'd  1877.]  A  lunatic,  an  idiot,  or  an  infant  un- 
der the  ag'e.x>f  fourteen  years,  if  arrested,  lo&y  be  discharged 
from  arrest,  as  a  privileged  person,  in  the  discretion  of  the 
court.  The  application  for  his  discharge  may  be  made,  in  hie 
behalf,  by  a  relative,  or  by  any  other  person  whom  the  court 
or  judge  permits  to  represent  mm,  for  tne  purpose. 

§  555.  A  person  prosecuted  in  a  representative  capacity, 
as' heir,  executor,  administrator,  legatee,  devisee,  next  of 
kin,  assignee,  or  trustee,  cannot  be  a]rrested,  as  prescribed  in 
this  title,  except  for  his  personal  act. 

ARTICLE  SECOND. 

GRAJVnwa,    BXECUTINO,    AND   VACATINO   OR   MODimWO   THU 

Obdeb  of  Abbbst. 

Order  required  for  arrest ; 
by     what    judge    to    be 
granted. 
Proof  necessary  to  prooure 

order. 
When  order  may  be  grant- 
ed ;    effect  of  complaint 
subsequently  made. 
Security,  upon  order  of  ar- 
rest made  by  a  judge. 
Id.;  upon  order  of  arrest 

granted  by  the  court. 
Contents  of  the  order ;  to 
whom  directed ;  when  to 
be  executed. 
662.  Copies  of  papers  to  be 
delivered  to  defendant; 
originals  to  be  filed. 


^  663.  Arrest ;  how  made. 
664.  General   provision    as   to 
.  privilege  from  nrrest;  dis- 
charge of  privileged  per- 
son. 
666.  Privilege    of   officers    of 

courts. 
666.  Defendant  arrested  to  have 

-  twenty  davs  to  answer. 
567.  When   application    to   be 
'.    made  to  vacate  order  of 
'  arrest,  etc. 
668.  How  and  to  whom  appHca- 
tioQ  mast  be  made;  op- 
posing it  by  new  proofs. 
672.  Unreasonable  delay  t-ojDro- 
ceed  by  plaintiff.    Effect 
thereof. 

^  [^m'd  1877.]    An  order  for  the  arrest  of  the  de- 

fendaxit,  except  as  otherwise  prescribed  in  section  five  hun- 
dred, and  fifty-one  of  this  act,  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  any 
county  judge. 


2656w 


657. 
658. 


659. 
560. 
561. 


16  Hun,  446. 
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§  667.   [Am'd  1877,  1879.]     The  order  may  be  granted, 

a  case  specified  in  section  five  hundred  ana  forty-nine  oi 

this  act,  where  it  appears  by  the  affidavit  of  the  plaintiff  or 
any  other  person,  that  a  sufficient  cause  of  action  exists 
against  the  defendant,  as  prescribed  in  that  section.  It  may 
be  granted,  in  a  case  specified  in  section  five  hundred  and 
fifty  of  this  act,  upon  the  like  proof  that  a  sufficient  cause  of 
action  exists  against  the  defendant,  as  prescribed  in  that  sec- 
tion, and  of  the  other  matters,  extrinsic  to  the  cause  of  action, 
specified  in  that  section.  The  affidavit  may  also  contain  any 
statement  tending  to  determine  the  amount  of  bail  to  be  re- 
quired. 

S  668.  [Am'd  1877, 1879, 1886.]    Subject  to  the  provisions  ,4  nun  29. 
of  lihe  last  preceding  section  the  order  may  be  wanted  at  any  74  n.  y!  491. 
time  after  the  commencement  of  the  action.    It  may  also  be   I6  Week. 
granted  to  accompany  the  summons,  but  at  any  time  after         Dijr.  602. 
tile  filing  or  service  of  the  complaint  the  order  of  arrest  must   21   Abb.  N. 
be  vacated  on  motion  if  the  complaint  fails  to  set  forth  a  suf-  V-l*^'  ^^  *^ 
ficient.  cause  of  action  as  required  by  section  five  hundred   J^gj^  y  364 
and  forty-nine  of  this  act,  but  where  the  order  is  applied  for  *   * 

after  the  filing  or  service  of  the  complaint,  the  court  before 
graxLtii:^  th^  s^m^  may  witbQWt  nptiw  direct  th^  serviQ^of  ^u 
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amended  oomplaint  so  as  to  oonform  to  the  allegations  re- 
quired in  subdivisions  two  and  four  of  section  five  hundred 
and  f  orty-nine  of  this  act. 

?}  r?°*i?^*  §  ®^®-  C-^*^'<*  1S79.]  Except  where  the  action  is  brought 
iiuiv.  no.  f^Y  ^  cause  specified  in  subdivision  third  of  section  five  hun- 
dred  and  forty-nine  of  this  act,  or  in  a  case  where  it  is  spe- 
ciallv  prescribed  by  law  that  security  may  be  dispensed  with, 
or  the  security  to  be  given  is  specially  regulatea  by  law,  the 
judge,  before  he  grants  the  order,  must  require  a  written  un- 
dertiEiking,  on  the  part  of  the  plaintiff,  with  two  sufficient 
sureties,  to  the  effect  that,  if  tne  defendant  recovers  judg- 
ment, or  if  it  is  finally  decided  that  the  plaintiff  was  not  en- 
titled to  the  order  of  arrest,  the  plaintiff  will  pay  aU  costs 
which  may  be  awarded  to  tne  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  lea^ 
equal  to  one-tenth  of  the  amount  of  oail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

41   Ahh    V        §  560.  Where  the  order  can  be  granted  only  by   the 
c  321  court,  an  undertaking  on  the  part  of  the  plaintiff  may  tie  dis- 

pensed with.  If  it  is  required,  its  form,  and  the  security  to 
be  given  thereupon,  must  be  such  as  the  court  prescribes. 

33  Han,  114.  §  66 1 .  lArn^d  1877.]  The  order  must  be  subscribed  by  the 
plaintiff's  attorney,  and,  except  where  it  is  granted  by  the 
court,  by  the  judge.  It  may  be  directed,  either  to  the  sheriff 
of  a  particular  county,  or,  generallv,  to  the  sheriff  of  any 
county.  It  must  require  the  sheriff  forthwith  to  arrest  the 
defendant,  if  he  is  found  within  his  county ;  to  hold  him  to 
bail  in  a  specified  sum ;  and  to  return  the  order^jtvith  I^  pro- 
ceedings thereunder,  as  prescribed  by  law.  The  plaintifiTs 
attorney  may,  at  his  option,  by  an  endorsement  upon  the 
order,  or,  where  it  was  grantea  by  the  court,  upon  tne  copy 
thereof,  delivered  to  the  sheriff,  fix  a  time  within  which  the 
defendant  must  be  arrested.  In  that  case  he  cannot  be 
arrested  afterwards  under  the  same  order. 

§  662.  TAm?d  1877, 1879,]  The  order  of  arrest,  or,  where 
it  IS  Ranted  by  the  court,  a  certified  copy  thereof  ^  sul^ribed 
by  we  plaintiff's  attorney  ;  and  in  either  case,  the  papers 
upon  which  the  order  was  granted,  with  the  undertaking,  if 
any,  must  be  delivered  to  the  sheriff,  who,  upon  arre&ting  the 
defendant,  must  deliver  to  him  a  copy  thereof.  The  papers 
upon  which  the  order  was  granted,  with  the  undertaking  if 
any,  must  be  filed  with  the  order  of  arrest,  or  a  certified  copy 
thereof,  at  the  time  prescribed  for  filing  the  same  in  section 
five  hundred  and  ninety  of  this  act. 

§  668.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant,  if  he  is  found  within  his  county,  and  keeping 
him  in  custody,  until  discharged  by  law. 

§  564.  [Am'd  1877.]  This  title  does  not  abridge  or  affect 
a  privilege  from  arrest  ^ven  by  law,  or  a  right  of  action  for 
a  breach  thereof.  .  A  privileged  person  is  entitled  to  be  dis- 
charged from  arrest,  where  other  provision  is  not  made  there- 
for by  law,  by  the  court,  or  a  judge  thereof ;  or  by  the  county 
judge  of  the  county,  or  a  judge  of  a  superior  city  court  of  the 
city,  where  'the  arrest  was  made.  The  order  must  be  made, 
upon  proof,  by  affidavit,  of  the  facts  entitling  the  apphcant  to 
the  discharge  ;  and  the  arrest  and  discharge  are  not  a  bar  to 

ft  new  »rrest^  after  the  privilege  has  ce»s^d,    The  wurt  or 
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jud^  may  make  the  order  without  notice,  or  may  require 
notice  to  be  given  to  the  sheriif,  or  to  the  plaintiff,  or  to  both. 

§  666.  An  oiflcer  of  a  court  of  record,  appointed  or  elect- 
ed pursuant  to  law,  is  privileged  from  arrest,  during  the 
actual  sitting,  which  ne  is  requii^  to  attend,  of  a  term  of  the 
court  of  which  he  is  an  officer,  and  no  longer ;  but  an  attorney 
or  counsellor  is  not  thus  privilege,  unless  he  is  employed  in  a 
cause,  to  be  heard  at  tiiat  tenn. 

§  66d.  Except  where  an  order  of  arrest  can  be  granted  66  How.  Pr. 
only  by  the  court,  a  defendant,  arrested  before  answer,  has  !• 
twenty  days  after  the  arrest,  in  which  to  answer  the  com- 
plaint ;  and  judgment  must  be  stayed  accordingly. 

§  COT.  lAni'd  1877."}    Except  where  an  order  of  arrest  can  2NY  state 
be  £p*anted  only  by  the  court,  a  defendant,  arrested  as  pre-  ^^p,  ©45.^^ 
scribed  in  this  title,  may^  at  any  time  before  final  judgment,   13511  y  364 
or,  if  he  was  arrested  within  twenty  days  before  nnai  judg- 
ment, at  any  time  within  twenty  days  auer  the  arrest,  apply- 
to  vacate  the  order  of  arrest ;  or  to  reduce  the  amount  of 
bail ;  or  to  increase  the  security  ^ven  by  the  plaintiff'^  or  for 
one  or  more  of  those  forms  of  rehef ,  together,  or  in  the  alter- 
native.   In  a  case  where  the  order  of  arrest  can  be  granted 
only  bjiT  the  court,  a  like  application  may  be  made,  at  any 
time  within  twenty  days  aftySer  the  arrest ;  and  an  application 
to  increase  the  security  ^ven  by  the  plaintiff,  may  be  made 
at  any  time  before  final  judgment. 

§  668.  lAm^d  1877.]  An  application,  specified  in  the  last  21  Abb.  M. 
section,  may  be  founded  only  upon  the  papers  upon  which  the  c.  321. 
order  was  eranted  ;  in  which  case,  it  must  be  made  to  the 
court,  or,  if  the  order  was  granted  by  a  judge  out  of  court,  to 
the  same  judge,  in  court  or  out  of  oourtj  and  with  or  without 
notice,  as  ne  deems  proper,  and  the  apphcation  must  be  heard 
upon  those  papers  only.  Or  it  may  be  founded  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  order  was  granted  by  a 
judge,  out  of  court,  to  any  judge  of  the  court,  upon  notice  ; 
and  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part 
of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest  reci- 
ted in  the  order,  and  no  other,  unless  the  defendant  relies  upon 
a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exonera- 
tion, granted  in  insolvent  proceeding  ;  in  which  case,  the 
plaintiff  may  show  any  matter  in  avoidance  thereof,  which  he 
might  show  upon  the  trial. 

§  669.  iRepeoUed  1877.] 

§  670.  iRepedled  1877.] 
§  671.  IRepecdedlSrr.} 

§  672.  lAm'd  1877, 1882, 188a]   Except  in  a  case  where  an   „  «    ^ 
order  of  arrest  can  be  granted  only  by  the  court  if  the  plain-   ^  d?k  -ifio 
tiff  unreasonably  delays  the  trial  of  the  action  or  neglects  to   54  n.y;  Bdp^ 
enter  judgment  therein  within  ten  days  after  it  is  in  his  power  er.  Ct.  (j.  & 
to  do  so,  or  neglects  to  issue  execution  against  the  person  of   8.)  129. 
the  defendant  within  ten  days  after  the  return  of  the  execu-  44  Hun,  475. 
tion  against  the  property,  and  in  any  event  neglects  to  issue   J?  ,^^  {\' 
the  same  within  three  months  after  the  entry  of  the  judgment,   4^0  .^  ]i' 
or  whenever  it  shall  appear  to  the  satisfaction  of  the  court  2^1 '  25  Id! 
that  the  plaintiff  in  an  action,  or  a  judgment  creditor  in  a  977.* 
judgment,  delays  the  enforcement  of  nis  remedies  therein  by   27  N.Y.state 
collusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain   R«p.  266 
in  prison  under  the  mandate  in  any  other  action,  before  the  t>  i>  JC/C,Voy^ 
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/^  3  ^  £  /C  M  1 3    iscRiing  of  the  mandate  in  favor  of  such  creditor,  so  as  to  pro- 

duce  a  continued  and  extended  imprisonment  by  virtue  of 
the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff, 
be  discnarged  from  custody  if  he  has  already  been  taken 
'  under  the  mandate  against  him  in  such  action  ;  or  if  he  has 
not  yet  been  imprisoned  therein,  be  relieved  from  imprison- 
ment by  virtue  of  such  mandate,  by  the  court  in  which  the  ac- 
tion was  commenced,  unless  reasonable  cause  is  shown  why  the 
application  should  not  be  granted.  A  defendant  discharged 
as  prescribed  in  this  section  shall  not  be  arrested  upon  an  exe- 
cution issued  upon  the  judgment  in  the  action. 

ARTICLE  THIRD. 

DlSCHABGINQ  THE  DEFENDANT  UPON  BAIL  OR  DEPOSIT  ;  JUSTI- 
FICATION OF  THE  Bail  and  Disposition  of  the  Deposit. 


118N.y.l87: 
122  Id.  651. 


573. 


Defendant  to  be  discharg- 
ed on  bail  or  depofiit. 

When  defendant  may  el eot 
to  give  bfCil,  etc.,  or  bond 
for  liberties. 

Undertaking  of  tho  bail  ; 
what  to  contain. 

Examination    of   persons 
offered  as  bail. 
6T7.  Filing,    etc.,   of   papers ; 
plaintifTs   ncceptance  or 
rejection  of  bail. 

Notice      cf    iut>tiflcation ; 
new  undertaking,  if  other 
bail  is  given. 
679:  Qualifications  of  bail. 

680.  Justification  of  bail. 

681.  Allowance  of  bail. 


g  582 


674. 


675. 
676. 


678. 


583. 

584. 

5a5. 
686. 


into 
de- 


Deposit   of    money    with 

sheriff. 
Payment  of  deposit 

court  by  sheriff. 
Substituting    bail    for 

posit. 
Bfow  deposit  disposed  of. 
When  deposit  to  be  paid  to 

a  third  person. 
687.  Sheriff,  when  liable  as  bail; 

his  discharge    from  lia- 
bility. 
Proceedings  on  judgment 

against  sheriff. 
Bail  liable  to  sheriff. 
Filing  papers  if  bail  not 

given. 


5P8. 

689. 
590. 


§  673.  The  defendant,  at  any  time  before  he  is  in  con- 
tempt, where  the  order  can  be  granted  only  by  the  court,  or, 
in  any  other  case,  a"t  anj'  time  oefore  execution  against  his 
person,  must  be  discharged  from  arrest,  either  upon  giving" 
bail,  or  upon  depositing  the  sum  sp>ecified  in  the  order  of 
arrest.  Tne  defendant  may  give  bail,  or  make  the  deposit, 
immediately  upon  his  arrest,  at  any  hour  of  the  day  or  mght ; 
and  he  must  have  reasonable  opportuuity  to  see  *  for  and  to 
procure  bail,  before  being  committed  to  jail. 

§  674.  Where  the  defendant  is  actually  confined  in  the 
jail,  by  virtue  of  an  order  of  arrest,  and  final  or  interlocutory 
judgment  has  been  rendered  against  him  in  the  action,  but  an 
execution  against  his  person  has  not  been  issued,  he  may  elect, 
either  to  give  a  bond  for  the  liberties  of  the  jail,  or  to'give 
bail  or  make  a  deposit,  as  prescribed  in  this  article: 

§  575.  The  defendant  may  give  bail,  by  delivering  to  the 
sheriff  a  written  undertaking,  m  the  sum  specified  in  the  order 
of  arrest,  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  following 
effect  : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requir- 
ing him  to  perform  the  act  specified  in  the  order  ;  or,  in  de- 
fault of  his  so  doing,  that  he  will,  at  all  times,  render  himself 
amenable  to  proceeaings  to  punisn  him  for  the  omission. 

*  Bo  in  original. 
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2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant 
will  deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged 
in  the  action,  and  will  pay  any  sum  recovered  against  him  in 
the  action. 

3.  In  any  other  case,  that  the  defendant  will,  at  all  times. 
render  himself  amenaole  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

t&7&.  [Am'd  1877,  1879.]  It  is  not  necessary  that  the 
ertaking[  should  be  approved  or  accompanied  with  .an 
affidavit  of  justification  of  the  bail  But  the  officer  taking  the 
acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so  re- 
quires, examine  under  oath,  to  a  reasonable  extent,  the  per- 
sons onering  to  beoome  bail,  concerning  their  property  and 
their  circumstances.  The  examination  must  to  reduced  to 
writing,  subscribed  by  the  bail,  and  annexed  to  the  under- 
taking:. 

§  57T.  L^m'd  1879.]  Within  three  days  after  bail  is  given, 
the  sheriff  must  deliver  to  the  plaintiflPs  attorney  copies, 
certified  by  him,  of  the  order  of  arrest,  return  and  underta- 
king. The  plaintiff's  attorney,  within  ten  days  thereafter. 
must  serve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  liability. 

§  578.  "Within  ten  days  aft^  the  receipt  of  the  notice, 
the  sheriff  or  the  defendant  may  serve  upon  the  plaintiff's 
attorney,  notice  of  the  justification  of  the  same  or  other  bail, 
specifying  the  place  of  residence  and  occupation  of  each 
of  the  latter,  before  a  judge  of  the  court,  or  a  county  judee, 
at  a  specified  time  and  place ;  the  time  to  be  not  less  than  m^e 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within 
the  county  where  one  of  the  bail  resides,  or  where  the  defend- 
ant was  arrested.  If  other  bail  are  given,  a  new  undertaking 
must  be  executed,  as  prescribed  in  section  five  hundred  ana 
^seventy  five  of  this  act. 

§  &1G.  The  qualifications  of  bail  are  as  follows  : 

1.  ESach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2b  fiach  of  them  must  be  worth  the  sum  specified  in  the  or- 
der of  arrest,  exclusive  of  property  exempt  from  execution : 
Ixit  the  judge,  on  iustification,  may  allow  more  than  two  bail 
t>o  Justify,  severally,  in  sums  less  than  that  specified  in  the  or- 
<ier,  if  the  whole  justification  is  equivalent  to  that  of  two  suf- 
:ficient  baiL 

§  680.  For  the  purpose  of  justification,  each  of  the  bail 
xnust  attend  before  the  judge,  at  the  time  and  place  men- 
'ti.ioned  in  the  notice^  and  be  examined  on  oath,  on  the  part  of 
tihe  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the 
Judge,  in  his  discretion,  thinks  proper.  The  judge  may,  m  his 
discretion,  adjourn  the  examination  from  day  to  day,  until  it  . 
jjs  completed ;  but  such  an  adjournment  must  always  be  to  the 
xiext  judicial  day,  unless  by  consent  of  parties.  If  required 
1>y  the  plaintifiTs  attorney,  the  examination  must  be  reduced 
-to  "writing,  and  subscribed  by  the  baiL 

§  581.  If  the  judge  finds  the  bail  sufficient,  he  must  annex  93N.T.97. 
■fcl^a  examination  to  the  undertaking^  indorse  his  allowance 
;l^<*reon,  and  cause  them  to  be  filed  with  the  clerk.    The  sher- 
19  thereupon  exonerated  from  liability. 
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S3  Abb.  N.       §  582.  The  defendant  may,  instead  of  gn^mg  Vmil,  depos- 
C.  821.  it  with  the  sheriff  the  sum  specified  in  the  order.    The  sheriff 

must  thereupon  give  the  defendant  a  certificate  of  the  depos- 
it, and  discharge  him  from  custody. 

§  683.  The  sheriff  must,  within  four  days  after  the  de- 

Jf  j^^*  *•   posit,  paj^  it  into  court.    He  must  take,  from  the  officer  re- 

o.  sw.  oeiving  it,  two  certificates  of  the  payment,  one  of  which  he 

must  deliver  to  the  plaintiff,  and  the  other  to  the  defendant. 

For  a  default  in  making  the  payment,  the  official  bond  of  the 

sheriff  may  be  prosecuted,  as  m  any  other  case  of  delinquency. 

I  Qow  Pr.       §  684.  If  monev  is  deposited,  as  prescribed  in  the  last  two 

N.  8. 274.    *   sections,  bail  may  be  given,  and  may  justify  upon  notic^  at 

18  Abb.  .N.   any  time  before  tne  expiration  of  the  right  to  be  discharged  on 

C  320.  bail.    Thereupon  the  audge,  before  whom  the  justification  is 

had,  must  direct,  in  tne  order  of  allowance,  that  the  money 

deposited  be  refunded  to  the  def endant>  or  his  representative^ 

and  it  must  be  refunded  accordingly. 

18  Abb.  N.       g  686.  If  money  deposited  is  not  refmided,  as  prescribed 
C.  320.  JQ  ^)jQ  last  section,  it  is,  in  a  case;  where  the  order  of  arrest 

could  be  granted  only  by  the  oouri,  subject  to  the  direction  of 
the  court,  as  justice  requires,  before  and  after  the  judgment. 
In  any^  other  case,  if  it  remains  on  deposit^  when  final  judg- 
ment is  rendered  for  the  plaintiff,  it  must  be  applied,  under 
the  direction  of  the  court,  in  satisfaction  of  the  judgment ;  and 
the  surplus,  if  any,  must  be  refunded  to  the  defendant,  or  his 
representative.  If  the  final  judgment  is  for  the  defendant,  or 
the  action  abates^  or  is  discontinued,  the  sum  deposited,  and 
remaining  unapphed,  must  be  refunded  to  the  defendant  oi 
his  representative. 

18   Abb.  N.       §  586.  At  any  time  before  the  deposit  is  paid  into  court, 
C.  320.  the  defendant  may  deUver  to  the  sheriff  a  written  direction, 

to  pay  it  to  a  third  person,  therein  specified,  in  the  event  that 
the  defendant  becomes  entitled  to  a  return  thereof;  but  with- 
out  expressing  any  other  contingency.  The  direction  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded :  and  the  sheriff  must  deliver  it  to  the  of- 
ficer who  receives  tne  deposit,  who  must  note  the  substance 
thereof,  with  the  entries  or  the  deposit,  in  his  books,  and  upon 
the  two  certificates  of  payment  mto  court.  The  money  mus 
deposited  is  deemed  the  property  of  the  third  perscm,  subject 
to  the  plaintiff's  interest  therein ;  and  subject  to  the  rights  of 
a  creditor  of  the  defendant,  where  the  direction  was  given  for 
the  purpose  of  hindering,  delaying,  or  defrauding  creditora 
The  money,  or  the  residue  thereof  must  be  paid  u>  the  third 
person,  where,  by  the  provisions  of  the  last  two  sections,  it  is 
required  to  be  refunded  to  the  defendant,  or  his  representa* 
'  tive. 

-  §  687.  iAm^d  1877.]  If,  after  the  defendant  is  arrested, 
4  Month.  Li  Yie  escapes  or  is  rescued,  or  the  bail,  if  any,  ^ven  by  him,  do 
2  Cir  Pro*  ^^^  justify,  when  they  are  not  accepted,  or  if  the  sheriff  fails 
6L  ^  P^y  ^^®  deposit  into  court  as  required  by  section  five  hun- 

ered  and  eighty-three  of  this  act,  the  sheriff  is  liable  as-baiL 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel 
discharee  himself  from  liability,  by  the  giving  and  justifica- 
tion of  bail,  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only 
by  the  court,  at  any  time  before  the  court  directs  the  perform- 
ance of  the  act  specified  in  the  order. 


•i.... 


tS^Sd-SdS 


AftRfiST. 


US 


2.  In  any  other  case,  at  any  time  before  an  execution  is 
issued,  agstinst  the  person  of  the  defendant,  upon  a  judgment 
in  the  a.ction. 

§  688.  If  judgment  is  recovered  against  the  sheriff,  upon 
his  liability  as  bail,  and  an  execution  thereon  is  returned 
wholly  or  partly  unsatisfied,  the  official  bond  of  the  sheriff 
may  oe  prosecuted,  as  in  any  other  case  of  delinquency. 

§  689.  C-^m'd  1877.]  The  bail  taken  upon  the  arrest,  unless 
they  justify,  or  other  bail  are  ^ven  and  justify,  are  liable  to 
the  snerifF  for  all  damages,  which  he  sustains  by  reason  of  the 
omission. 

§  690.  r^m'dl879.]  Withhi  ten  days  after  the  defendant 
is  arrested  if  he  does  not  give  bail,  or  ii  he  gives  bail,  within 
ten  days  after  the  justification  of  the  bail,  the  sheriff  must  file 
with  the  clerk  the  order  of  arrest,  or,  where  it  was  granted 
by  tbe  court,  the  certified  copy  thereof,  delivered  to  him, 
with  his  return  thereupon  endorsed,  the  papers  upon  which 
the  order  of  arrest  was  ^-anted,  and  the  undertaking  ^ven 
on  the  part  of  the  plaintiff.  Where  an  order  of  arrest^  direct- 
ing the  arrest  of  two  or  more  defendants,  has  been  executed 
as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may 
file  a  copy  of  the  order  of  arrest,  instead  of  the  originaL 

ARTICLE  FOURTH. 

CHABGINO  and  DISOHABaiNQ  BAIL. 


2  591.  When  defendant  may  be 
surrendered. 

S92.  How  surrender  to  be 
made ;  exoneration  of 
ball  thereupon. 

60S.  Bail  mny  arrest  defend- 
ant. 

594.  Volantary  Barren  der;  Ex- 
oneration of  bail  there- 
upon. 

£95.  Bights,  etc.;  of  sheriff  who 
is  liable  as  bail. 

596.  Bail;      how       proceeded 


against. 
I  597.  Certain  execations  neces- 
sary before  action  against 
bail. 
588.  Duty  of  sheriff  on   such 
executions. 

599.  Defences  in  action  against 

bail. 

600.  Belief  of  bail  where  princi- 

pal   is    imprisoned    on 
criminal  charge. 
001.  Ball  exonerated  by  death, 
etc. 


§  6Q1.  Except  in  an  action  to  recover  a  chattel,  the  bail 
may  surrender  the  defendant  in  their  own  exoneration,  or  the 
defendant  may  surrender  himself  in  exoneration  of  the  bail, 
before  the  expiration  of  the  time  to  answer,  in  an  action 
SLgainst  them.  The  surrender  must  be  made  to  the  i^eriff  of 
the  county,  where  the  defendant  was  arrested. 

§  6Q2.  Where  the  bail  surrender  t^e  defendant,  the  sur- 
render must  be  made  in  the  following  manner : 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require 
him,  in  writing,  to  take  the  defendant  into  his  custody. 

2l  a  certifl^  cop3r  of  the  undertaking  of  the  bail  must  be 
deUvered  to  the  sheriff,  who  must  detain  the  defendant  in  his 
custody  thereupon,  as  upon  the  original  mandate,  and  must, 
by  a  certificate  in  writing,  acknowledge  the  surrender.  Upon 
the  application  of  the  bail,  made  upon  notice  to  theplaintifTs 
attorney,  and  upon  production  of  the  sheriff's  certificate  and 
a  copy  of  the  undertaking,  a  judge  of  the  court,  or  the  county 
judg^  of  the  countv  where  the  action  is  triable,  may  make  an 
order,  directing  that  the  bail  be  exonerated.  On  filing  the 
order  and  the  papers  used  on  the  application  therefor,  the  bail 
are  exoneratea  accordingly. 
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f693.  [Am?d  1877.]  For  the  purpose  of  surrendering'  the 
endant,  the  bail,  at  any  place  or  at  any  time  before  they 
are  finally  charged,  may  themselves  arrest  him,  or,  by  a 
written  authority,  endorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  another  person  to  do  so.  And  one  or 
more  of  the  bail  may  thus  arrest  and  surrender  the  defendant, 
although  the  others  do  not  join  with  him  or  them,  for  that 
purpose. 

§  694.  Where  the  defendant  surrenders  himself  in  exon- 
eration of  his  bail,  he  must  present  himself  to  the  sheriff,  and 
require  the  sheriff,  in  writing,  to  take  him  into  custody,  in 
exoneration  of  his  bail.  The  sheriff  must  detain  him  accord- 
ingly, as  prescribed  in  subdivision  second  of  section  five  hun- 
dred and  ninety-two  of  this  act ;  ■  and,  if  requested  by  the  bail, 
at  any  time  after  the  surrender,  the  sheriff  must,  by  a  certifi- 
cate m  writing,  acknowledge  the  surrender.  An  order  for 
the  exoneration  of  the  bail  may  be  procured,  as  prescribed  in 
section  five  hundred  and  ninety-two  of  this  act. 

4  Month.  L.  §  695.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the 
Bui.  7.  '  '  rignts  and  privileges,  and  is  subject  to  all  the  duties  and 
li&ilities  of  oail ;  and  bail  given  by  him,  in  order  to  discharge 
himself  from  liability,  must  be  regarded  as  the  bail  of  the  de- 
fendant in  the  action.  But  this  section  does  not  apply  to  an 
action  to  recover  a  chattel ;  or  to  a  case  where  a  defence 
arises  to  an  action  against  the  bail,  in  consequence  of  an  act 
or  omission  of  the  sheriff. 

§  596.  In  case  of  failure  to  comply  with  ^he  undertaking, 
the  bail  may  be  proceeded  against  by  actioi%  and  not  other- 
wise. 

17  Han  232.  §  597.  An  action  may  be  brought,  as  Hrescribed  in  the 
4  Montli.  iT  ^^  section,  in  a  case  where  the  order  of  arrest  could  be 
Bui.  7.  '  '  granted  only  by  the  court,  at  any  time  after  the  bail  have 
failed  to  comply  with  their  undertaking.  Where  the  under- 
taking was  given  in  an  action  to  recover  a  chattel,  an  action 
may  oe  brought  thereupon,  at  any  time  after  the  return, 
wholly  or  partly  unsatisfied,  of  an  execution  t*  ¥  the  delivery  of 
the  possesion  of  the  chattel,  with  respect  U  which  the  order 
of  arrest  was  granted.  In  any  other  case,  \n  action  cannot 
be  broug[ht,  as  prescribed  in  the  last  section,  imtU  the  follow- 
ing requisites  have  been  complied  with : 

1.  An  execution,  against,  the  property  of  the  defendant, 
must  have  been  issued  to  the  sheriff  of  the  county  in  which  he 
was  arrested,  and  returned  by  that  sheriff,  wholly  or  partly 
unsatisfied. 

SL  An  execution,  against  the  person  of  the  de  ^ndant,  musf 
have  been  issued  to  uie  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the 
defendant  could  not  be  found  within  ms  county. 

§  698.  lAm^dlSn.]    Thesheriff  must  diligently  endeavor 
88N.T.811.    to  enforce  an  execution  issued  and  delivered  to  him,  as  pre- 
scribed in  the  last  section,  notwithstanding  any  dirpetion  he 
may  receive  from  the  plaintiff,  or  his  attorney. 

M  N  Y  611  §  599,  lAm?d  1877.]  In  an  action  against  bail,  i  S  a  de- 
Sn  Y  Siip^  fence,  that  an  execution,  against  the  property,  or  agi  tet  the 
er.  Ci  (J.  S  person,  of  the  defendant  in  the  original  action,  was  not  .ssued, 
8.)  206.  as  prescribed  in  section  five  hundred  and  ninety-seven  of  this 

act ;  or  that  it  was  not  issued  in  sufficient  time  to  enable  the 
sheriff  to  enforce  it ;  or  that  a  direction  was  given,  or  other 
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fraudulent  or  collusive  means  were  used,  by  the  plaintiff  or 
his  attorney,  to  prevent  the  service  thereof. 

§  000.  If  the  defendant  in  the  orignal  action,  after  his  Jl  2^l?^** 

discharge  upon  bail,  is  imprisoned,  either  within  or  without  1*  pJ'S''^ 

the  State,  upon  a  criminal  charge,  or  a  conviction  of  a  crimi-  g")  50^  ^ 

nal  ofFence,  the  court,  in  which  an  action  against  the  bail  is  5  cir.  Pro. 

pendmg,  m^y*  before  the  expiration  of  the  time  to  answer,  357. 
and  upon  notice  to  the  adverse  party,  make  such  an  order  for 
the  relief  of  the  bail,  as  justice  requires* 

§  GOl.  X^AnCd  1877.]  Except  in  an  action  to  recover  a 
chattel,  the  bail  must  be  exonerated  where  either  of  the  fol- 
lowing events  occurs,  before  the  expiration  of  the  time  to 
answer  in  an  action  against  them : 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  oDligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  re- 
spect to  vrhich  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  in  its  discretion,  impose 
the  payment  of  the  plaintiff's  costs  and  expenses,  incurred 
after  the  return  of  the  execution  against  the  person,  as  a  con- 
dition of  allowing  the  exoneration.  And  the  court  may,  bv 
an  order,  made  upon  notice  to  the  adverse  party,  grant  such 
further  time  as  it  deems  just,  after  answer,  for  tne  surrender 
of  the  original  defendant  In  that  case,  his  surrender,  within 
the  time  so  granted,  has  the  same  effect^  as  if  it  had  been 
made  before  answer. 

*  TITLE  II. 

Injunction. 

Akticle  1.  Cases  where  an  injunction  may  be  granted ;  granting  and 
service  of  an  injunction  order. 

2.  Security. 

3.  Vacating  or  modifying  an  injunction  order. 

ARTICLE  FIRST. 
Casks  whxrb  an  Injunction  may  be  qranted  ;  GRANTma 

AND  BBBVIGB  of  AN  INJUNCTION  ORDBB. 


I  602.  Writ  of  injunction  abolish- 
ed, and  order  substituted. 

603.  Injunction,  when  the  right 

thereto  depends  upon  the 
nature  of  the  action. 

604.  Id.;  when  the  right  thereto 

depends  upon   extrinsic 
factH. 
606.  Restrictions  upon  injunc- 
tions  to    restrain    State 
officers. 


g  606.  By  whom  injunction  grant- 
ed in  other  cases. 

607.  Proof  necessary  to  procure 

Injunction. 

608.  At  what  time  the  order 

may  be  granted. 

609.  When  notice  required  or 

not  required.   Injunction 
pending  an  application. 

610.  Order  must  recite  grounds; 

eeryice  of  order. 


§  602.  The  writ  of  injunction  has  been  abolished.  A  tem- 
porary injunction  may  be  granted  by  order,  as  prescribed  in 
this  article.  2  ^^b.  N.  a 

g  603.  Where  it  appears,  from  the  complaint,  that  the   458. 


plaintiff  demands  and  is  entitled  to  a  judgment  against  the 
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defendant,  restraining  the  commission  or  continuance  of  an  V\  £J:  ^^*  * 

act,  the  commission  or  continuance  of  which,  durine  the  pen-  49  Hun  19- 

dency  of  the  action,  would  produce  injury  to  the  pTaintiff,  an  le  civ.  'Pr'o. 

iniunction  order  may  be  granted  to  restrain  it.    The  case  129. 

196N.T.263. 
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provided  for  in  this  section,  is  described  in  vuis  act,  as  a  case 
where  the  right  to  an  injunction  depends  upon  the  nature  of 
the  action. 

136N.Y.262.       §  604,  [^m'd  1877.]    In  either  of  the  foUowing  cases,  an 
injunction  order  may  also  be  granted  in  an  action : 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  is  doing,  or  procuring,  or 
sunering  to  be  done,  or  threatens,  or  is  aTOut  to  do,  or  to  pro- 
cure, or  suffer  to  be  done,  an  act,  in  violation  of  the  plaintiffs 
rights,  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgrment  ineffectual,  an  injunction  order  may  be 
granted  to  restrain  him  therefrom. 

8.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  threatens,  or  is  about  to 
remove,  or  to  disp<)se  of  his  property,  with  intent  to  defraud 
the  plaintiff,  an  injunction  order  may  be  granted  to  restrain 
the  removal  or  disposition. 

§  606.  Where  a  duty  is  imposed  by  statute  upon  a  State 
officer,  or  board  of  State  officers,  an  mjunction  order  to  re- 
strain him  or  them,  or  a  person  employed  by  him  or  them, 
from  the  performance  of  that  duty,  or  to  prevent  the  execu- 
tion of  the  statute,  shall  not  be  granted,  except  by  the  su- 
preme court,  at  a  general  term  thereof,  sitting  in  the  depart- 
ment in  which  the  officer  or  board  is  located,  or  the  duty  is 
required  to  be  performed  ;  and  upon  notice  of  the  application 
therefor  to  the  officer,  board,  or  other  person  to  be  restrained. 

§  606.  Except  where  it  is  otherwise  specially  prescribed 
by  law,  an  injunction  order  may  be  granted  by  the  court  in 
which  the  action  is  brought,  or  by  a  judge  thereof,  or  by  any 
county  judge ;  and  where  it  is  granted  by  a  judg^  it  may  be 
enforced  as  the  order  of  the  court. 
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186N.T.262.  §  608.  [^>n*cl  1877.]  The  order  may  be  granted  to  acoom- 
panv  the  summons,  or  at  any  time  after  the  conmiencement 
of  tne  action  and  before  final  judgment. 

L609.  [Am?d  1877.]  The  order  may  be  granted,  upon  or 
out  notice,  in  the  discretion  of  the  court  or  judge,  unless 
the  defendant  has  answered  ;  in  which  case,  it  can  be  granted 
only  upon  notice,  or  an  order  to  show  cause.  Where  an  appli- 
cation for  an  injunction  is  made  upon  notice,  or  an  order  to 
show  cause,  either  before  or  after  answer,  the  court  or  judg« 
may  enjoin  the  defendant,  until  the  hearing  and  decision  of 
the  application. 

§  610.  The  injunction  order  must  briefly  recite  the  grounds 
for  the  injunction.  Where  it  is  granted  by  the  court,  it  must 
be  served,  by  delivering  a  certified  copy  thereof ;  where  it  is 
granted  by  a  judge,  it  must  be  served  oy  showing  the  original 
order,  ana  delivering  a  copy  thereof.  Service  of  the  order, 
upon  a  corporation,  may  be  made  as  prescribed  in  this  act,  for 
making  personal  service  of  a  summons  upon  a  corporation. 
Copies  of  the  papers,  upon  which  the  order  was  grantedy  must 
be  delivered  with  the  copy  of  the  order.  .^ 
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ARTICLE  SECONP. 
Secubitt* 


§  611.  Security,  on  staying  pro- 
ceedings in  an  action,  be- 
fore trial. 

612.  Id.;  after  trial,  and  before 

judgment. 

613.  Id.;  after  judgment. 

6n.  Money  deposited  may  be 
paid  over. 

615.  Undertaking    to    be   can- 

celled thereupon. 

616.  Security,  on   stayinn^  pro- 

ceedings after  yerdict,  in 
ejectment  or  dower. 


i  617.  Id.;  damages  to  IndiHto 
waste. 

618.  Deposit  may  be  dipenaed 

with. 

619.  Undertaking  and  depoait; 

when  dinpensed  wltn. 

620.  Security  in  other  oases. 

621.  Special  cases  excepted. 
62SI.  Damages;  how  ascertained, 

624.  Damages   sustained   by  a 

third  person. 

625.  Action   on    the    nnderta* 

king. 


§  611.  An  injunction  order  shall  not  be  g^nted,  to  stay 
the  trial  of  an  action,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  onlv,  after  issue  has  been  joined 
therein,  unless  the  party  applying  therefor  gives  an  under- 
taking to  the  party  enjoined,  witn  sufficient  sureties,  to  the 
effect,  that  he  will  pay  to  the  partv  enjoined,  or  his  repre- 
sentative, aU  damages  and  costs,  which  may  be  recovered  by 
him  in  the  action  stayed  by  the  injunction,  not  exceeding  a 
sum,  specified  in  the  undertaking;  and,  also,  all  damages  and 
costs  tnat  may  be  awarded  to  him,  in  the  action  in  which  the 
injunction  order  is  granted. 

§  612.  An  in  junction  order  shall  be  not  granted,  to  stay 
proceeding  in  an  action  specified  in  the  last  section,  after  ver- 
dict, report,  or  decision,  and  before  final  judgment  thereupon, 
unless  a  sum  of  money,  sufficient  to  cover  the  sum  awarded  by 
the  verdict,  report,  or  decision^  and  the  costs  of  the  action,  u 
first  paid,  by  the  party  applying  for  the  injunction  into  the 
court,  in  which  his  action  is  c(Hnmenoed,  or  an  undertaking  for 
the  pa^rnent  thereof,  with  interest,  is  given,  as  prescribM  in 
this  article. 

§  613.  iAm''d  1877.]  An  injunction  order  shall  not  be 
granted,  to  stav  proceedings  upon  a  judgment  for  a  sum  of 
money,  unless  tne  following  requisites  are  complied  with,  by 
the  party  applying  therefor  : 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him,  into  the  court  in  which  his  action 
is  commenced ;  or  an  undertaking  in  lieu  thereof  must  be 
given,  as  prescribed  in  this  article. 

2.  He  must  also  g^ve  an  undertaking,  with  sufficient  sure- 
ties, to  pay  to  the  party  enjoined,  all  damages  and  costs, 
which  may  be  awarded  to  him  by  the  court,  in  the  action  in 
which  the  injunction  order  is  granted ;  not  exceeding  a  sum, 
specified  in  the  undertaking. 

§  6 1 4u  Money  paid  into  court,  as  prescribed  in  the  last  two 
sections,  may  be  paid  over,  by  tne  direction  of  the  court,  to 
the  party  whose  proceedings  are  stayed,  upon  his  giving  an 
undertaking  to  the  people  of  the  State,  with  sufficient  sureties, 
in  a  sum  fixed  by  the  court,  to  pay  the  money  and  interest,  or 
any  part  thereoi,  as  directed  in  tne  order  or  judgment  of  the 
court. 

§  616.  Where  money  so  paid  into  court  has  been  paid 
over  to  the  party  whose  proceeding  are  stayed,  if  the  final 
decision  of  toe  action,  in  which  the  injunction  order  is  granted^ 
is  against  the  party  obtaining  it,  the  court  must  give  such  d/ 
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rections,  as  justice  requires,  with  respect  to  Cancelling  the  un- 
dertaking ^ven  by  tne  successful  party ;  making  perpetual 
the  injunction  staying  collection  of  tne  juc^ment ;  and  requir- 
ing the  judgment  to  be  discharged  of  record. 

§  616.  An  injunction  order  shall  not  be  granted,  to  stay 
proceedings  in  an  action  of  eiectment,  or  for  dower,  after 
verdict,  report,  or  decision,  unless  the  party  applying  there- 
for gives  an  undertaking,  with  sufficient  sureties,  to  pay  to 
the  party  enjoined,  or  his  representative,  all  damages  and 
costs,  not  exceeding  a  sum  specified  in  the  undertaking,  which 
may  be  awarded  to  him,  in  the  action  wherein  the  injunction 
was  granted. 

§  617.  Where  an  undertaking  is  mven,  as  prescribed  in 
the  last  section,  the  damages  to  be  paid,  upon  the  vacating  of 
the  injunction  order,  or  the  decision  of  the  action  against  the 
par^  obtaining  it,  include,  not  only  the  reasonable  rents  and 
profits  of  the  real  property,  recovered  by  the  verdict,  report, 
or  decision,  but  all  waste  committed  upon  the  property,  after 
the  granting  of  the  injunction. 

§  618.  In  a  case,  where  money  is  required  by  the  fore- 
going sections  of  this  article,  to  be  paid  into  court,  the  court  or 
judge  may  dispense  with  the  payment,  and  may  require  the 
party  to  give,  in  lieu  thereof,  an  undertaking,  with  two  or 
more  sureties,  to  pay  the  sum  specified,  with  mterest,  as  di- 
rected by  the  court.  If  an  undertaking  is  required,  in  addi- 
tion to  the  deposit,  both  undertakings  may  be  contained  in  the 
same  instrument^  at  the  election  of  the  party  applying  for  the 
injunction. 

§  619.  The  foregoing  sections  of  this  article  do  not  apply 
to  a  case,  where  an  injunction  order  is  applied  for,  to  stay 
proceedings  in  another  action,  on  the  ground  that  a  judgment 
verdict,  report,  or  decision  therein  was  obtained  by  actual 
fraud.  In  that  case,  the  court  or  judge  granting  the  injunc- 
tion order  may  dispense  with  the  deposit  of  money,  or  the 
execution  of  an  undertaking,  except  as  prescribed  in  tne  next 
section. 

§  620.  [Arn^d  1877.]  Where  special  provision  is  not  other- 
wise made  by  law  for  the  security  to  be  given  upon  an  injunc- 
tion order,  the  party  applying  therefor  must  give  an  under- 
taking, executed  by  him,  or  Dv  one  or  more  sureties,  as  the 
court  or  judge  directs,  to  the  effect,  that  the  plaintiff  will  pay 
to  the  party  enjoined,  such  damages,  not  exceeding  a  sum, 
specified  in  the  undertaking,  as  he  may  sustain  by  reason  or 
the  injunction,  if  the  court  finally  decides  that  the  plaintiff 
was  not  entitled  thereto. 

§  621.  The  foregoing  provisions  of  this  article  do  not 
affect  any  special  statutory  provision,  whereby  security  upon 
gp'anting  an  injunction  order  may  be  dispensed  with,  in  a  par- 
ticular case,  or  the  security  to  be  given  m  a  particular  case  is 
otherwise  regulated. 

§  622.  [RepeaUd  1877.] 

81  Hon,  a09.  §  628.  [Am^d  1877.]  The  dama^,  sustained  by  reason 
of  an  injunction,  may  be  ascertained  and  determined  by  the 
court,  or  by  a  referee,  appointed  by  the  court,  or  bv  a  writ  of 
inquiry  or  otherwise,  as  the  court  shall  direct^  and  the  decision 
of  the  court  thereupon,  or  an  order  confirming  the  report  of 
the  referee,  is  conclusive,  as  to  the  amount  of  those  damage^ 
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upon  all  the  persons  who  have  executed  the  undertaking,  un- 
less it  is  reversed  upon  appeaL  The  court  may  in  its  accre- 
tion, direct  that  the  sureties  have  notice  of  the  nearing,  or  of 
an  appeal,  and  may  prescribe  the  time  and  manner  of  giving 
them  notice. 

§  624.  Where  the  defendant  enjoined  was  an  oiBcer  of  a 
corporation,  or  joint  stock  association,  or  a  bailee,  agent, 
trustee,  or  other  representative  of  another,  and  the  damages 
sustained  by  him,  are  less  than  the  sum  specified  in  the  under- 
taking, the  court  or  the.  referee  may  also  separately  ascertain 
and  determine  the  damages  sustained,  by  -reason  of  the  in- 
junction, by  the  corporation,  association,  or  person,  whom  the 
defendant  represents^  to  an  amount  not  exceeding  the  surplus 
of  the  sum  specified  m  the  undertaking  ;  and  those  damages 
may  be  recovered  in  a  separate  action,  brought  as  prescrib- 
ed in  the  next  section. 

§  62S.  Where  the  damages  have  been  ascertained  by  the 
decision  of  the  court,  or  the  confirmation  of  a  referee's  re- 
port, as  prescribed  in  the  last  two  sections,  any  person,  entitled 
to  the  benefit  of  an  undertaking,  executed  pursuant  to  the 
provisions  of  this  title,  may  bring  an  action  thereon,  with- 
out further  leave  of  the  court. 

ARTICLE  THIRD. 

Vacatzng  or  MoDiFTiNa  AN  iNJUNcnnoN  Obdkb. 

I  026.  Applieation   to  T»cate  or  pllcaiion. 

modify,  without  notice.  i  629.  aew  nndertaUng  m^  be 

627.  Id.;  upon  DoticjB.  reouired. 

628.  When  prior  motion  not  to  630.  Verified  answer  to  hare  the 

prejudice  snbseqnent  ap*  effect  only  of  an  affidarlt. 

§  626.  Where  the  injunction  order  was  grantee^  without  «!  How.  Pr. 
notice,  the  party  enjoined  may  apply,  upon  the  papers  upon  106. 
which  it  was  granted,  for  an  order  vacating  or  modifying  the  ^  Hun, 648. 
injunction  order.  Such  an  application  may  be  made,  without 
notice,  to  the  judge  who  granted  the  order,  or  who  held  the 
term  of  the  court  where  it  was  granted ;  or  to  the  general 
term  of  the  court.  It  cannot  be  made  without  notice,  to  any 
other  judge  or  term,  unless  the  applicant  produces  proof,  by 
affidavit,  that,  by  reason  of  the  absence  or  other  disabiUty  of 
the  judge  who  granted  the  order,  the  application  cannot  be 
maae  to  him ;  and  that  the  applicant  will  oe  exposed  to  great 
injury,  by  the  delay  reouired  for  an  application  upon  notice. 
The  affidavit  must  be  filed  with  the  clerk  j  and  a  copy  there- 
of, and  of  the  order  vacating  or  modifying  the  injunction 
order,  must  be  served  upon  the  plainti#s  attorney,  before 
that  order  takes  effect. 

§  627.  lAm'd  1877,  1879.1  Where  the  injunction  order  24  Han  648- 
was  granted  without  notice,  or  where  it  was  granted  upon  34  Id.  MS.  ' 
notice  with  leave  to  apply  to  vacate  or  modify  it,  the  party 
enjoined  may  apply  upon  notice,  to  the  judge  who  granted  it, 
or  to  the  court,  at  a  term  where  a  contested  motion  in  the 
action  may  be  neard,  for  an  order,  vacating  or  modifying  the 
injunction  order.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  injunction  was  granted ;  or  upon 
proof,  Dv  affidavit,  on  the  part  of  the  defendant,  or  both, 
where  it  is  founded  upon  proof  on  the  part  of  the  defendant ; 
it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part  of 
the  plaintifr,  tending  to  sustain  the  injunction. 

§  628.  The  granting  or  denial  of  an  application,  made  as 
prescribed  in  the  last  section,  founded  only  upon  the  papers 


i 


las 


ATTACHMfiini 


M62»-^ 


2  OIt.  Pro. 

473. 

66  How.Pr. 

277:  Id.  826. 

81  Han,  839. 

lA  Abb.   N. 

C.62. 


h" :  upon  which  the  injunction  order  was  granted,  does  not  preju-' 

dice  a  subsequent  application,  seasonably  made  founded  upon 
proof,  by  affidavit^  on  the  part  of  the  defendant.  And  the 
granting  or  denial  of  either  application  does  not  prejudice  a 
subsequent  application,  seasonably  made,  founded  upon  the 
failure  of  a  complaint^  which  had  not  been  made  at  the  time 
of  the  former  applicanon,  to  set  forth  a  cause  of  action,  suffi- 
cient to  entitle  the  plaintiff  to  the  injunction  order,  upon  one 
or  more  grounds,  recited  therein. 

g  620.  iAfn?d  1888,  1884.]  Upon  the  hearing  of  an  ap- 
plication upon  notice  to  vacate  or  modify  an  injunction  order, 
the  court  or  judge  may  require  a  new  undertaking  in  the 
same  or  in  a  different  sum.  to  be  eiven  by  the  plaintiff  with  the 
like  sureties  and  to  the  Uke  effect  as  upon  granting  an  original 
order.  The  persons  executing  the  new  undertaking  become 
liable  thereon  as  if  they  had  executed  it  upon  the  granting  of 
the  original  order.  The  persons  who  executed  the  orimnal 
undertc3dng  remain  liable  thereon  until  the  new  underts^ing 
is  given  and  approved  and  no  longer.  Upon  such  hearing  the 
court  or  judge  may,  where  the  alleged  wrong  or  injury  is  not 
irreparable,  and  is  capable  of  being  adequately  compensated 
for  m  money,  vacate  the  injunction  order  upon  the  defend- 
ant's executing  an  undertakmg  in  such  form  and  amount  and 
with  such  sureties  as  the  court  or  judge  shall  direct,  condi- 
tioned to  indemnify  the  plaintiff  against  any  loss  sustained  by 
reason  of  vacating  such  mjunction  order. 

46  Hun,  149.  g  630.  Upon  the  hearing  of  a  contested  application  for  aa 
injunction  order,  or  to  vacate  or  modify  such  an  order,  a 
verified  answer  has  the  effect  only  of  an  affidavit. 

g  631.*LBepealedl8T7.] 

g  682.  iRepealed  1877.] 

g  683.  [Repecded  1877.] 

g  684.  iRepealed  1877.] 

TITLE  IIL 

Attachment  of  property. 

Abticls  1.  Gases  where  a  warrant  of  attachment  may  be  granted,  and 
proceedings  upon  granting  the  same. 

2.  Executing  the  warrant  pending  the  action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  at- 

tachment. 

4.  Regulations  where  there  are  two  or  more  warrants  against 

the  same  defendant. 
I  &.  Proceedings  after  judgment ;  rights  of  parties  and  duties 

of  the  sheriff,  after  the  warrant  in  vacated  or  annulled, 
or  the  attachment  discharged. 

ARTICLE  FIRST. 

Cases  whbbe  ▲  wabrant  of  Attachment  icay  qb  orantbd; 

AND  PBOCEBDINOS  UPON  GRANTING  THE  SAME. 


635.  In  what  actions  a  warrant 

of   attachment    may   be 
granted. 

636.  ^hat  must  be  shown  to 

procure  the  warrant. 

637.  Warrant  in  action  againt 

public    officer,    etc.,   for 
peculation. 


g  638.  When  and  by  whom  the 
warrant  mav  be  granted. 

639.  Affidavits  to  be  filed. 

640.  Security  on  obtaining  war- 

rant. 

641.  Contents   of  warrant;    to 

whom  directed. 

642.  Validity  of  undertaking. 
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§  685.  [Am'd  1877,  1894,  amendrMni  to  take  fffeet  Stptember  n  Hun, ». 
1,  J  894  ]  A  warrHnt  of  attachment  agldnst  the  property  of  ^  yj"^^'  ^' 
one  or  mor«  defendants  in  an  action,  may  be  granted  upon  jj  g^^^  3q|^ 
the  application  of  the  plaintiff,  aa  specified  in  the  next  aao-  s  OiT/pro! 
tion,  where  the  aotion  is  to  recover  a  snm  of  money  only*  as  IM* 
damages  for  one  or  more  of  the  following  oanses : 

32  Hun.  255:  38  Id.  202;  108  N.  T.  276;  80  Abb.  K.  €.  1820. 

1.  Breach  of  contracts,  express  or  implied,  other  than  a  ^^'^(^^ 
contract  to  marry.  ^^* 

2.  Wrongful  conTersion  of  personal  property. 

3.  An  injury  to  property  in  consequence  of  negligence,  47  Hoa,  287. 
fraud  or  other  wrongful  act. 


§  636.  lAm'd  1877, 1894,  amendmita  io  tak$  tfftti  StfUmJIm'  33  Alb.  L.  J. 
1,  1894.]  To  entitle  the  plaintiff  to  such  a  warrant  he  must  21c. 
show,  by  affidavit,  to  the  satisfaction  of  the  jodge  granting  ??.'?r\^* 
the  same,  as  follows :  "*'  "•  ^•'^* 

87N.Y.141:  26Han.  24;  27  Id.  517  ;  4  Ciy.  Pro.  319;  29Hnn.  266;  6 
OiT.Pro.268n.;  15  Abb.  N.  0.  854 ;  Id.  480;  41  Hun,  66;  91M.T.668. 

1.  That  one  of  the  causes  of  action  specified  in  the  last  37^1111  242 
section  exists  against  the  defendant    If  the  action-  is  to  115 NT. 459; 
recover  damages  for  breach  of   a  contract,    the  aifidayit  H*  id.  I60. 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 

stated  therein,  over  and  above  all  oounterdaiius  known  to 
him* 

2.  That  the  defendant  is   either  a  foreign  corporation 

or  not  a  resident  of  the  state ;  or,  if  he  is  a  natural  person  ^q  ^^^'  ^* 

and  a  resident  of  the  state,  that  he  has  departed  therefrom, 

with  intent  to  defraud  his  creditors,  or  to  avoid  Uie  service 

of  a  summons,  or  keeps  himself  concealed  therein  with  tiie 

like  iutent ;  or,  if  the  defendant  is  a  natural  person,  or  a 

domestic  corporation,  that  he  or  it  has  removed,  or  is  about 

to  remove,  property  from  the  state,  with  intc^nt  to  defraud 

his  or  its  creditors ;  or  has  aKsigned,  disposed  of,  or  secreted, 

or  is  about  to  assign,  dispose  of,  or  secrete  property,  with 

the  like  intent ;  or  where,  for  tlie  purpose  of  procuring 

credit,  or  the  extension^  of  credit,  the  defendant  has  made  a 

false  statement  in  writing,  onder  his  own  hand  or  signature. 
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or  under  the  hand  or  signatnrd  of  a  duly  authorized  agent, 
made  with  his  knowledge  and  acquieBcence,  as  to  Ids  finan- 
dai  responsibility  or  standing. 


91  N.  T.  668. 


§  687.  [AnCd  1877,  1894,  amendment  to  take  effect  September 
1,  1894  ]  A  warrant  of  attachment,  against  the  property  of 
one  or  more  of  the  defendants  in  an  action,  may  also  be 
granted,  upon  the*  application  of  the  plaintiff,  where  the 
complaint  demands  judgment  for  a  sum  of  money  only  ;  and 
it  appears,  by  affidavit,  that  the  action  is  brought  to  recoTer 
money,  funds,  credits,  or  other  property,  held  or  owned  by 
the  state,  ox' held  or  owned,  officially  or  otherwise,  for  or  in 
behalf  of  a  public  governmental  interest,  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency, 
or  aij^ent.  of  the  state,  or  of  a  city,  county,  town,  village,  or 
other  division,  subdivision,  department,  or  portion  of  the 
stite.  wbich  the  defendant  has,  without  rights  obtained, 
received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reoeutioQ,  payment,  conversion,  or  disposition  of  "which, 
without  ri^ht,  he  has  aided  or  abetted ;  or  to  recover  dam- 
ages for  so  obtaining,  receivin$7t  paying,  converting,  or 
disposing  of  the  same  ;  or  the  aiding  or  abetting  thereof  ;  or 
in  an  action  in  favor  of  a  private  person  or  corporation, 
brought  to  recover  damages  for  an  injury  to  persoual  prop- 
erty where  the  liability  arose,  in  whole  or  in  part,  in  conse- 
quence of  the  false  statements  of  the  defendant  as  to  his 
responsibility  or  credit,  in  writing,  under  the  hand  or  sig- 
nature of  the  defendant  or  his  anthorized  agent,  made  with 
hin  knowledge  and  acquiescence.  In  order  to  entitle  the 
plaintiff  to  a  warrant  of  attachment,  in  the  case  specified  in 
this  secHon,  he  must  show,  by  affidavit,  to  the  satisfaction  of 
the  judge  granting  it,  that  a  sufficient  cause  of  action  exibts 
against  the  defendant  for  a  sum  stated  in  the  affidavit. 


i  Civ.  Pro. 

314. 

16  Week. 

IMg.  25. 

91  N.  Y.  668. 

18   Abb.  N. 

C.  362 

108N.Y.366. 


§  688.  [Am*d  1877.]  The  warrant  may  be  granted  by  a 
judge  of  the  courts  or  by  any  county  judge,  to  accompany  the 
summons,  or  at  any  time  after  the  commencement  of  the 
action,  and  before  fiual  judgment  therein.  Personal  service 
of  the  summons  must  be  made  upon  the  defendant,  against 
whose  property  the  warrant  is  granted,  within  thirty  dnys 
after  the  granting  thereof  ;  or  else,  before  the  expiration  of 
the  same  time,  service  of  the  summons  by  publication  must 
be  commenced,  or  service  thereof  must  be  made  witiiout  the 


^ 
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State,  pnrsnant  to  an  order  obtained  therefor,  as  prescribed 
in  this  act ;  and  if  publication  has  been,  or  is  thereafter  com- 
menced, the  service  must  be  made  complete  by  the  continn- 
ance  thereof. 


§639.  iAm*dlSn,]    The  plaintiff  procuring  the  warrant  j.,  ^bb.  N. 
must,  within  ten  days  after  the  granting  thereof,  cause  the  c.  33^.  ' 
affidaTitfi,  upon  which  it  was  granted,  to  be  filed  in  the  office  ^  Hun,  687. 
of  the  clerk. 


§  640*    The  judge,  before  granting  the  warrant,  must  48  n.t  Snp- 
require  a  written  undertaking,  on  the  part  of  the  plaintiff,  «r.  ct  (j.  8c 
with  sufficient  sureties,  to  the  effect,   that  if  the  defeudant  qJd^^   ^^. 
recoTers  judgment,  or  if  the  warrant  is  vacated,  the  plaintiff         ^^'  *'  * 
will  pay  all  costs,  which  may  be  awarded  to  the  defendant, 
and  all  damages,  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  must  be  at  least  two  hundred  and  fiity  dollars. 
But  this  section  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  specified  in  section  six  hundred  aLd 
thirty-seven  of  this  act,  or  where  it  is  specially  prescribed  by 
law  that  security  may  be  dispensed  with,  or  where  the  secDr- 
ity  to  be  given  is  specially  regulated  by  law. 


§  641.    The  warrant  must  be  subscribed  by  the  judge  acd  *  Civ.  Pro. 
the  plaintiff's  attorney,  and  must  briefly  recite  the  ground  of  ^^'     ^^  3  c>-i 
the  attachment.     It  may  be  directed,  either  to  the  sherilt  of  ^  ^  ^  "  ' 

a  particular  county,  or,  generally,  to  the  sheriff  of  any  county. 
It  must  require  the  sheriff  to  attach  and  safely  keep,  so  much 
of  the  property,  within  his  county,  which  the  defendant  hos, 
or  which  he  may  have,  at  any  time  before  final  judgment  in 
the  action,  as  will  satisfy  the  plaintiff's  demand,  with  costs 
and  expenses.  The  amount  of  the  plaintiff's  demand  mnst 
be  specified  in  the  warrant,  as  stated  in  the  affidavit.  War- 
rants may  be  issued  at  the  same  time,  to  sheriffs  of  different 
counties. 


§  642.  It  is  not  a  defence  to  an  action  upon  an  under- 
taking, given  upon  granting  a  warrant  of  attachment,  that 
the  warrant  was  granted  improperly,  for  want  of  jurisdiction, 
or  for  any  other  cause. 
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ABTICLE  SECOND. 

EXSCUTIMO  THB  WaBBAMT,  PENDINO  THE  AOTZON. 


I  644.  Sheriff  must  attach  proper- 
ty of  defendant. 
646.  What  interest  in  real  prop- 
erty may  be  attached. 

646.  Attachment  of  unpaid  sub- 

acription  to  forei{pi  cor- 
poration. 

647.  Id.;  interest    in    corpor- 

ation. 

648.  Id.;      negotiable     instra- 

ments. 


t  649.  How  property  to  be  attMdi- 
ed. 

650.  Certificate  of  defendUbot's 

interest  to  be  fnmialied. 

651.  Person  refusing  eertlficate 

may  be  examined. 

652.  Bights  of  owner  or  master 

of  vessel  on  which  soods 
have  been  shipped. 

653.  Foregoing  section  not  to 

apply  in  certain  cases. 


^ 
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i  668.  PlaiDiiff  to  gire  nndert*- 

king,  wtth  sureties. 
660.  Vessel;  when  to  be  diA- 

oh«rged« 
670.  Terms  on  whieh  debtor 

may  claim  Tessel. 
671, 672, 673.  When  Tessel  to  be 

sold. 
674.  Sheriff  to  keep  proper^r. 
67ft.  Sheriff  may  be  direoted  to 

pay  money  Into  ooort 
6T6.  when  he  may  be  dirseted 

to  release  or  deliTor  pro- 


i  6M.  Sheriff  must  make  inTon- 

tory, 
€65.  Sheriff  may  maintain  ao- 

Uons. 
656.  Perishable   goods    io    be 

sold. 
667.  Claim   of  property;    how 

tried. 

658.  Proceedings,  if  claimant 

succeeds. 

659.  Finding,  not  to  prejndiee 

right  of  claimant 

660.  Proceedings  on   claim  to 

domastio  Tossel. 

661.  Appraisers  to  be  sworn ; 

Tal  nation  to  be  returned. 

662.  Undertaking  to  be  given. 

663.  Vessel;  when  U>  be  dis- 

charged. 

664.  When  undertaking  to  be 

sued. 

665.  Defence  in  such  an  action; 

plaintiff's  recovery. 

666.  Foreign  vessel;  how  val« 

ued. 

667.  Notice  thereof. 

§  643.  iRepealed  1877.] 

§  644.  [Am'dlSrr.]    The,  sheriff  mast  immediately  exe-  MV.T.Siata 
cute  the  warrant,  by  levying  upon  so  much  of  the  peraonal  Bep.  966. 
and  real  property  of  the  defendant,  within  his  county,  not  uON.T.isa. 
exempt  from  lev^  and  sale  bv  virtue  of  an  execution,  as  will  At,  S*/ltr^3 
satisfy  the  plaintiifs  demano,  with  the  costs  and  expenses. 
He  must  tSLke  into  his  custody  all  books  of  account,  vouchers, 
and  other  papers,.relatinfl^  to  the  personal  property  attached, 
and  all  evidences  of  the  defendant's  title  to  the  real  property 
attached,  which  he  must  safely  keep,  to  be  disposed  of,  as 
prescribed  in  this  title.    The  sheriif,  to  whom  a  warrant  of 
attachment  is  delivered,  mav  levy,  from  time  to  time,  and  as 
often  as  is  necessary,  until  the  amount,  for  which  it  was 
issued,  has  been  secured,  or  final  judgment  has  been  rendered 
in  the  action,  notwithstanding  the  expinubion  of  his  term  of 
office. 


677.  Pudntiif  may  bring  aoUon 

in  name  of  himself  and 
the  sheriff. 

678.  How  leave  to  bring  sueh 

an  aotion  prooure<L 

679.  Plaintiff  mav    be  Joined 

with  sheriif  after  action 
eommenced. 

680.  Jndge  to  direct  ■•  to  man* 

agement  of  sach  an  aci* 
ion,  etc. 
68L  Betum  of  inventory ;  how 
enforced. 


80N.Y.State 
Rep.  968. 
ISOK.T.iSa. 


§  645.  The  real  property,  which  may  be  levied  upon  by 
virtue  of  a  warrant  of  attachment^  includes  any  interest  in 
real  property,  either  vested  or  not  vested,  which  is  capable  of 
being  aliened  by  the  defendant. 

§  646.  Under  a  warrant  of  attachment  against  a  foreign 
<^rporation,  other  than  a  corporation  created  by  or  under  t-ne 
laws  of  the  United  States,  the  sheriff  may  levy  upon  the  sum 
remaining  unpaid  upon  a  subscription  to  the  capital  stock  of 
the  corporation,  maude  by  a  person  within  tjie  county ;  or  upon 
one  or  more  shares  of  stock  therein,  held  by  suoi^a  person,  or 
transferred  by  him,  for  the  purpose  of  avoicbng  payment 
thereof. 

§  647.  The  rights  or  shares  which  the  defendant  has  in 
the  stock  of  an  association  or  corporation,  together  with  the 
interests  and  profits  thereon,  may  be  levied  upon ;  and  the 
sherifTs  certificate  of  the  sale  thereof  entitles  the  purchaser 
to  the  same  rights  and  privileges,  with  respect  thereto,  which 
the  defendant  nad,  when  they  were  so  attached. 

§  648.  [4w'c^  X877.]    The  atta<?hmeat  may  also  be  levied  Rep.  740. 
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upon  a  cause  of  action  arising  upon  contract ;  including  a 
bond,  prranissory  note,  or  other  mstrument  for  the  payment  ot 
money  only,  negotiable  or  otherwise,  whether  past  due,  or  yet 
to  become  due,  executed  by  a  foreign  or  domestic  ^vem- 
ment,  state,  county,  public  officer,  association,  municipal  or 
other  corporation,  or  by  a  private  person,  either  witnin  or 
without  tne  State,  which  belongs  to  the  defendant,  and  is 
found  within  the  county.  The  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby. 

24  N  y  State       §  640.  [Awi'd  1879, 1889.]    A  levy  under  a  warrant  of  at- 
Rep!  740.       tachment  must  be  made  as  follows : 
14   Abb.   H.   C.  383 ;  115  N.  Y.  251 ;  116  Id.  402. 

1.  Upon  real  property,  by  filiuj^  with  the  clerk  of  the  ooun- 
ty  where  it  is  situated,  a  notice  of  the  attachment,  stating  the 
names  of  the  parties  to  the  action,  the  amount  of  the  ]^ain- 
tifTs  claim,  as  stated  in  the  warrant,  and  a  description  of  the 
particular  property  levied  upon. 

The  notice  must  be  subscribed  by  the  plaintifTs  attorney, 
adding  the  ofBce  address ;  and  must  be  recorded  and  indexed 
by  the  clerk,  in  the  same  book,  in  like  manner,  and  with  like 
effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property  capable  of  manual  delivery, 
including  a  bond,  a  promissory  note,  or  other  instrument  for 
t^e  payment  of  money,  by  taking  the  same  into  the  sherifTs 
actual  custody.  He  must  thereupon,  without  delay,  deliver 
to  the  person  from  whose  possession  the  property  is  taken,  if 
any,  a  copy  of  the  warrant,  and  of  the  afadavits'upon  which 
it  was  granted. 

8.  Upon  other  personal  property,  by  leaving  a  certified  copy 
of  the  warrant,  and  a  notice  showing  the  property  attached, 
with  the  person  holding  the  same ;  or,  if  it  consists  of  a  de- 
mand, other  than  as  specified  in  the  last  subdivision,  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  right  or  share 
m  the  stock  of  an  association  or  corporation,  or  interest  or 
profits  thereon,  ¥ath  the  president,  or  other  head  of  the  asso- 
ciation or  corporation  or  the  secretary,  cashier,  or  managing 
agent  thereof. 

4.  Upon  property  discovered  in  any  action  brought  as  pre- 
scribea  in  8ubdivis].on  two  of  section  six  hundred  and  fifty-five 
of  this  act,  by  entering  in  the  proper  clerk's  office,  the  judg- 
ment rendered  in  said  action,  and  thereafter  levying  on  said 
property  in  the  manner  prescribed  in  subdivisions  one,  two 
and  thi'ee  of  this  section. 


39  Han,  35. 
82N.Y.8ia4e 
Rep.  26«. 
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§  660.  Upon  the  application  of  a  sheriff,  holding  a  war- 
rant of  attachment,  the  president  or  other  head  of  an  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  hold- 
ing property,  including  a  bond,  promissory  note,  or  other  in- 
strument for  the  payment  of  money,  belonging  to  the  defend- 
ant, must  furnish  to  the  sheriff  a  certificate,  under  bis  hand, 
specifying  the  rights  or  number  of  shares  of  the  defendant, 
in  the  st(x;k  of  the  association  or  corporation,  with  all  divi- 
dends declared,  or  incumbrances  thereon ;  or  the  amount, 
nature,  and  description  of  the  property,  held  for  the  benefit  of 
the  deiendant,  or  of  the  defendant's  interest  in  property  so 
held,  or  of  the  debt  or  demand  pyring  to  tb9  4«f  W&aut,  as  tb§ 
««^  re(|uirc$i  ^    —    - 
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§  S&l.  If  a  person,  to  whom  applioation  is  made,  as  pre-  LM^'}?'*  ^ 
scribed  in  the  last  section,  refuses  to  give  such  a  certifioate :  S^^*z^  .77 
or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  ^  j^^^  p^ 
the  courts  or  a  iudge  thereof,  or  the  county  judge  of  the  519. 
county  to  which  the  warrant  is  issued,  that  there  is  reason  to 
suspect  that  a  certificate  given  by  him  is  untrue,  or  that  it 
fails  fully  to  set  forth  the  facts,  required  to  be  shown  thereby; 
the  court  or  judge  may  make  an  order,  directing  him  to  at- 
tend, at  a  specified  time,  and  at  a  place  within  the  county  to 
whicn  the  warrant  is  issued,  and  suomit  to  an  examination  un- 
der oath,  concerning  the  same.    The  order  may,  in  the  discre- 
tion of  the  court  or  judge,  direct  an  appearance  before  a  ref- 
eree named  therein. 

§  6S2.  Except  as  otherwise  prescribed  in  the  next  section 
the  owner  or  master  of  a  vessel,  on  board  of  which  goods  of  a 
defendant,  a^rainst  whom  a  warrant  of  attachment  is  issued, 
have  been  shipped  for  transportation,  without  reshipment  or 
transshipment  m  the  State,  to  a  port  or  place  witnout  the 
State,  may  transport  and  deliver  them  according  to  their  des- 
tination, notwithstanding  the  warrant ;  unless  the  plaintiff, 
his  agent  or  attorney,  executes  to  the  owner  or  the  master  of 
the  vessel,  a  written  undertaking,  with  sufficient  sureties,  in  a 
sum  specined  therein,  to  pay  him  all  expenses,  damages,  and 
charee»3,  which  may  be  incurred  by  him,  or  to  which  ne  may 
be  stHbjected,  for  unlading  the  goods  from  the  vessel,  and  for 
all  necessary  detention  of  the  vessel,  for  that  purpose.  The 
undertaking  must  be  approved,  with  respect  to  its  form,  the 
sum  specified  therein,  and  the  sufficiency  of  the  sureties,  by  a 
judge  of  the  court,^r  the  county  judge  of  the  county  wherein 
the  vessel  is  situated,  or,  in  the  city  and  county  of  New  York, 
by  a  judge  of  a  superior  city  court  within  that  city  and  county. 

§  d63.  The  last  section  does  not  apply,  where  the  owner 
or  master,  before  the  shipment  of  the  gooas,  had  actual  infor- 
mation of  the  granting  of  the  warrant,  or  where  he  has,  in 
any  wise,  connived  at,  or  been  privy  to,  the  shipment  thereof. 
for  the  purpose  of  screening  tnem  from  legal  process,  or  of 
hindering,  delaying,  or  defrauding  creditors. 

§  064.  The  sheriff  must,  immediately  after  levying  under 
a  vtrarrant  of  attachment,  make,  with  the  assistance  of  two 
disinterested  freeholders,  a  description  of  the  real  property, 
and  a  just  and  true  inventory  of  tne  personal  property,  upon 
which  it  was  levied,  and  of  the  books,  vouchers,  and  other 
papers  taken  into  his  custody,  stating  therein  the  estimated 
value  of  each  parcel  of  real  property  attached^  or  of  the  inter- 
est of  the  defendant  therein,  and  of  each  article  of  personal 
property,  enumerating  such  of  the  latter  as  are  perishable. 
The  inventory  must  be  signed  by  the  sheriff  and  the  apprais- 
ers ;  and  must,  within  five  days  after  the  levy,  be  filed  m  the 
office  of  the  clerk  of  the  county,  where  the  property  is  at- 
tached. 

§  665.  lAm^d  1889.]    1.  The  sheriff  must,  subject  to  the   89N.Y.a3. 
direction  of  the  court  or  judge,  collect  and  receive  all  debts,    31  Hun, 256. 
effects  and  things  in  action  attached  by  him.    He  may  main-   IWN.Y.  5j7. 
tain  any  action  or  special  proceeding  m  his  own  name  or  in 
the  name  of  the  defendant,  which  is  necessary,  for  that  pur- 
pose, or  to  reduce  to  his  actual  possession  an  article  of  per-- 
sonal  property,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceediniar,  at  such  time  and  on  such 
^rms^  as  the  court  or  judge  directSi 
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2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose^ 
as  prescribed  in  chapter  fifth  of  this  act ;  and  where  the  de- 
fendant has  not  appeared  in  the  action  (otherwise  than  spec- 
ally)  but  has  made  default  and  before  entering  final  judgment^ 
the  sheriff  may  in  aid  of  said  attachment,  maintain  an  auction 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonfipng 
to  the  attachment  debtor  :  and  of  any  money,  thing  in  actaon, 
I  or  other  property  due  to  nim.  or  held  in  trust  for  him,  or  to 

prevent  the  transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  any  other  person,  and  the  sheriff  may,  in 
aid  of  said  attachment,  also  maintain  any  other  action  against 
the  attachment  debtor  and  any  other  person  or  persons,  or 
ag^ainst  any  other  person  or  persons,  which  may  now  be  main- 
tained by  a  judgment  creditor  in  a  court  of  equity,  either  be- 
fore the  return  of  an  execution  in  aid  thereof,  or  after  the 
return  of  an  execution  unsatisfied.  The  jud^ent  in  any  of 
the  above-mentioned  actions  must  provide  and  direct  that  the 
said  property  shall  be  applied  by  the  sheriff,  to  the  satisfac- 
tion of  any  jud^ent  which  the  plaintiff  may  obtain  in  the 
attachment  action. 

26  Han,  367.  §  G&G»  [^m'(2 1877.]  If  property  attached,  other  than  a 
vessel,  is  perishable,  the  court  or  judge  may,  by  an  order 
made,  with  or  without  notice,  as  the  iir^ncy  of  the  case  in 
its  or  his  opinion  requires,  direct  the  shenff  to  sell  it  at  public 
auction,  and  thereupon  the  sheriff  must  sell  it  accordin^^.  If 
it  consists  of  live  animals^  the  same  proceedings  may  be  had, 
but  such  notice  shall  be  given  to  the  parties  to  the  action-  5 
the  application  for  the  order,  as  the  court,  or  jud^e  presorioes. 
The  order  directing  the  sale  must  prescribe  the  time  and  place 
of  the  sale,  and  notice  thereof  must  be  given  in  such  manner 
and  for  such  time  as  is  prescribed  in  we  order.  The  sheriff 
must  retain  in  his  hands  the  proceeds  of  the  sale,  after  de- 
ducting his  expenses,  as  allowed  by  the  court  or  judge. 

§  65*7.  If  goods  or  effects,  other  than  a  vessel,  attached 
81  Hun,  266.   as  the  property  of  the  defendant,  are  claimed  by  or  in  behalf 
of  another  person,  as  his  property,  the  sheriff  may,  in  his  dis- 
cretion, empanel  a  jury  to  try  the  validity  of  the  claim. 

§  668»  lAm'd  1877, 1888.]  If,  by  their  inquisition,  the  Jury 
find  the  property  of  the  goods  or  effects  to  nave  be«n  in  the 
claimant,  at  i^e  time  of  the  levy,  the  sheriff  must  forthwith 
deliver  tnem  to  him  or  his  agent,  unless  the  plaintiff  gives  an 
undertaking  with  sufficient  sureties,  to  indenmifjr  the  sheriff 
for  the  detention  thereof.  If  the  undertaking  is  given  the 
sheriff  must  detain  the  goods  or  effects^as  the  property  of  the 
defendant ;  and  in  the  county  of  New  York,  where  an  under- 
taking is  given  to  indemnify  the  sheriff,  he  must,  within  two 
days  after  the  givingof  the  said  undertaking,  cause  the  same 
to  be  filed  in  tne  office  of  the  court  out  of  which  the  attach- 
ment was  issued,  and  serve  upon  the  claimant  or  his  agent^ 
and  the  attaching  creditor  or  the  attorney,  whose  name  is 
sul^ribed  to  the  warrant  of  attachment,  a  copy  of  the  said 
undertaking,  with  a  notice  of  the  justification  of  the  sureties 
thereon.  Tne  justification  must  take  place  before  a  judge  of 
the  court  out  of  which  the  attachment  was  issued,  at  a  time  to 
be  specified  in  the  notice,  which  must  not  be  less  than  two  nor 

xaor«  th^ft  five  days  aft^r  th^  scrying  of  tb?  m^  ooU^^    Fqv 
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the  purpose  of  justification  each  of  the  sureties  upon  the  un- 
dertaking must  attend  before  the  jud^e  at  the  time  and  place 
mentioned  in  the  notice,  and  be  exammed  on  oath  on  the  part 
of  the  claimant,  or  his  agent  or  attorney,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge,  in  his  discretion,  thinks 
proper.  The  examination  may  be  adjourned  from  day  to 
day  until  it  is  completed,  but  such  adjournment  must  id  ways 
be  to  the  next  judicial  day.  If  required  by  the  claimant^  his 
assignee  or  other  representative,  tne  examination  must  be  re- 
duced to  meriting  and  subscribed  by  the  sureties.  If  the  judge 
finds  the  sureties  sufficient  he  must  annex  the  examination 
to  the  undertaking,  indorse  his  allowance  thereon,  and  cause 
the  said  undertaking,  together  with  the  examination  of  the 
sureties,  to  be  filed  with  the  clerk  of  the  court.  Thereupon 
the  sheriff  is  released  and  discharged  from  all  further  liability, 
by  reason  of  the  taking  and  detention  of  the  property  seized. 
T^hen  any  such  undertaking  shall  have  been  approved  and 
filed,  as  hereinabove  provided,  the  clerk  of  the  court  in  which 
the  same  shall  be  filed  shall  immediately  index  the  same  in 
the  general  index  book  in  his  office  under  the  title  of  the  suit 
in  wnich  the  attachment  is  issued. 

§  Q&Q.  If  the  property  is  found  to  be  in  the  defendant, 
the  finding  does  not  prejudice  the  right  of  the  claimant  to 
bring  an  action,  to  recover  the  goods  or  effects,  or  the  value 
thereof. 

g  GSO.  Where  a  vessel,  belonging  to  a  port  or  place  in  the 
United  States  or  a  share  or  interest  therein,  is  attached,  the 
court  or  judge,  on  the  application,  within  tnkty  days  there- 
after, of  a  person  claiming  title  thereto,  or  of  nis  agent,  must 
appoint  three  indifferent  persons  to  make  a  valuation  thereof. 

§  QOl,  lAm'd  1877.3  A  valuation  of  a  vessel,  or  of  a 
share  or  interest  therein,  made  as  prescribed  in  this  article. 
must  be  in  writing,  and  subscribed  by  the  appraisers ;  each  of 
whom  must  take  and  subscribe  an  affidavit,  annexed  thereto, 
to  the  effect,  that  the  valuation  is  in  all  respects,  just  ana 
fair,  and  that  the  value  of  the  vessel,  share,  or  interest  is  truly 
stated  therein,  according  to  the  deponent's  belief.  The  valu- 
ation must  be  immediately  returned  to  the  court  or  judge  : 
and,  after  an  undertakii^  is  given,  or  after  the  expiration  oi 
the  time  to  give  an  undertaking,  as  prescribed  in  the  next 
section,  it  must  be  deUvered  to  the  sheriff. 

§  602.  Within  two  days  after  the  valuation  is  returned, 
the  claimant  or  his  agent  may  execute  an  undertaking  to  the 
sherfffy  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  tne  appraised  value,  to  the 
effect,  that,  in  an  action  to  be  brought  on  the  undertaking, 
the  claimant  will  establish  that  he  was  the  owner  of  tbe  vessel. 
share,  or  interest,  at  the  time  of  the  levy  thereupon  ;  ana 
that,  in  case  of  his  failure  to  do  so,  he  will  pay  the  amount  of 
the  valuation,  with  interest  from  the  date  of  tne  undertaking, 
to  the  sheriff  ;  or,  if  the  warrant  is  vacated  or  annulled,  to 
the  defendant,  or  his  personal  representative. 

§  663.  Upon  such  an  undertaking  being  executed  and  de- 
fivered  to  the  sheriff,  the  court  or  iudge  must  make  an  oi-der, 
directing  the  vessel  or  share  to  be  discharged  from  the  attach- 
ment. Thereupon  the  sheriff  must  discharge  the  same  accor- 
dingly. 

g  064.  The  court  or  Judge  may,  upon  the  appllcatioa  qI 
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either  party,  at  any  time  before  the  warrant  is  vacated  or 
annulled,  direct  the  sheriff  to  commence  ah  action  upon  the 
undertaking,  upon  such  terms  and  conditions,  and  under  such 
rejs^lations,  between  him  and  the  applicant,  as  it  or  he  deems 
just.  And  if  the  warrant  of  attacnment  is  vacated  or  an- 
nulled, the  defendant  in  the  attachment,  his  assi^ee  or  per- 
sonal representative,  may  commence  and  maintain  an  action 
upon  the  undertaking,  or  may  be  substituted,  in  place  of  the 
sheriff,  in  an  action  pending  tnereupon. 

g  QQ5.  In  such  an  action,  the  claimant  may  show^,  in  bar 
of  a  recovery,  that  he  was  the  owner  of  the  vessel,  share,  or 
interest,  at  the  time  when  it  was  attached.  If  judgment 
passes  against  him,  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the 
undertaking. 

§  QQQ,  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  is  attached,  it  must  be  valued,  as  prescribed  in  sec- 
tions six  hundred  and  sixty,  and  six  hundred  and  sixtv-one  of 
this  act,  upon  the  application  of  a  person,  who  makes  affi- 
davit, to  the  effect  that  he  is  the  owner  thereof,  or  that  he  is 
the  agent  of  a  person,  naming  him  and  his  residence,  whom  he 
believes  to  be  the  owner  of  the  vessel,  share,  or  interest  at- 
tached. 

§  667.  [Am?d  1877.]  Such  notice  of  the  application  must 
be  given  to  the  plaintiff,  as  the  court  or  judge  deems  reas- 
onable. 

.  §  668.  Wiy;un  three  days  after  the  valuation  is  returned, 
the  plaintiff  must  give,  to  the  peison  in  whose  behalf  the 
claim  is  made,  an  undertaking,  with  sufficient  sureties,  ap- 
proved by  the  court  or  judge,  who  must  justify  in  twice  the 
appraised  value,  to  the  effect  tnat  they  will  pay  such  damages 
as  may  be  recovered  for  seizing  the  vessel,  share,  or  interest, 
in  an  action  broug^ht  against  the  sheriff,  or  the  plaintiff  in  the 
attachment,  within  three  months  from  the  approval  of  the 
undertaking,  if  it  appears  therein  that  the  vessel,  share,  or 
interest  belonged,  at  the  time  of  attaching  it,  to  the  person  in 
whose  behalf  the  claim  is  made. 

f660.  Unless  such  an  undertaking' is  given,  the  court  or 
ge  must  grant  an  order  discharging  the  vessel,  share,  or 
interest  so  claimed,  from  the  attachment ;  whereupon  the 
^eriff  must  discharge  the  same  accordingly.' 

§  670.  If,  after  such  an  undertaking  is  given  by  the  plain- 
tiff, the  warrant  is  vacated  or  annulled,  or  the  attachment  is 
discharged  as  to  the  vessel,  share,  or  interest,  the  defendant 
or  his  a^ent  is  entitled  to  claim  the  same,  or  the  proceeds 
thereof,  if  it  has  been  sold,  only  upon  hisshowinjg^  to  the  satis- 
faction of  the  court  or  judge,  that  the  undertarang  has  been 
discharged  ;  or  giving  to  the  plaintiff  an  undertaking,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that  they 
will  indemnify  the  plaintiff  against  all  charges  and  expen- 
ses, in  consequence  of  the  undertaking. 

§  671.  If  the  undertaking  of  the  plaintiff  is  not  discharged, 
or  ne  is  not  indemnified,  as  prescribed  in  this  article^  within 
one  month  after  the  defendant  becomes  entitled  to  claim  the 
vessel,  share,  or  interest,  as  so  prescribed,  it  may  be  sold  bv 
the  sheriff,  in  whose  custody  it  is,  upon  an  order  of  the  court 
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or  judge  ;  and  the  proceeds  of  the  sale  must  be  paid  to  the 
persons  i^ho  executed  the  undertakmg,  for  their  indemnity. 

§  0*72.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner 
of  a  domestic  vessel,  or  of  a  share  or  interest  therein,  within 
thirty  days  after  it  is  attached,  or  if  the  proper  undertaking 
is  not  executed  by  the  claimant :  or  if  a  claim  is  not  made, 
within  that  time,  by  or  in  behalf  of  the  owner  of  a  foreign 
vessel,  or  of  a  share  or  interest  therein  ;  the  vesseL  share,  or 
inter^t,  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  the  plaintiff,  if,  in  the 
opinion  of  the  court  or  judge,  a  sale  is  necessary. 

§  673.  Where  a  share  or  interest  in  a  vessel,  foreign  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  made,  by 
or  in  behalf  of  an  owner  thereof,  within  thirty  days  there- 
after, it  may  be  sold  by  the  sheriff,  under  an  order  of  tiie 
court  or  judge,  upon  the  application  of  a  joint  owner,  or  hJB 
agent. 

§  6T4.  lAm'd  1877.]  The  sheriff  must  keep  the  property 
attached  bv  him,  or  the  proceeds  of  property  s^dT  or  of  a 
demand  collected  by  him,  to  answer  any  judgment  uiat  may 
be  obtained  against  the  defendant  in  the  sustion* 

fG^3,  But  the  court,  upon  the  application  of  either  party 
he  actiozi^  may  direct  the  sheriff,  either  before  or  after  the 
expiration  oi  his  term  of  office,  to  pay  into  court  the  proceeds 
of  a  den)and  collected,  or  property  sold ;  or  to  deposit  them 
in  a  designated  bank  or  trust  company,  to  be  drawn  out  only 
upon  the  order  of  the  court. 

§  QufG.  lArn'd  1877.]  Where  the  proceeds  of  the  property 
sold,  and  of  the  demands  collected  by  the  sheriff,  exceed  the 
amount  of  the  plaintiff's  demand,  with  the  costs  and  expenses, 
and  of  all  other  warrants  of  attachment  or  executions  in  the 
sherifiTs  hands,  chargeable  upon  the  same  ;  the  court,  or  the 
judge  who  grsmted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  from  the  defend- 
ant, and  upon  notice  to  the  plaintiff,  and  the  plaintiffs  in  the 
other  warrants,  or  executions,  may,  at  any  tune  during  the 
pendency  of  the  action,  make  an  order,  directing  the  iBeriff 
to  pay  over  the  surplus  to  the  applicant,  and  to  release  from 
the  attachment  the  remaining  real  and  personal  proper^  at- 
tached. 

§  677.  [^m'dl889.]    The  plaintiff,  by  leave  of  the  court  iioN.Y.sa. 
or  judge,  procured  as  prescribed  in  the  next  section,  may  116  N.T.  402. 
bring  and  maintain,  in  the  name  of  himself  and  the  sheriff   23  Abb.  N. 
jointly,  by  his  own  attorney  and  at  his  own  expense,  any    C«**3- 
action  which,  by  the  provisions  of  this  title,  may  be  brougnt  by 
the  sheriff  to  recover  property  attached,  or  the  value  thereof, 
or  a  demand  attached,  or  upon  an  undertaking  given,  as  pre- 
scribed in  this  title,  by  a  person  other  than  the  plaintiff ;  the 
plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  action  which,  by  the  provisions  of 
submvision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.    The  sheriff 
must  receive  the  proceeds  of  sucn  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.    Costs  may  be  awarded  in 
such  an  action  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

§  ©78.  The  court  or  judge  must  grant  leave  to  bring  such   no  N.Y.8S, 
fui  action,  where  it  appears,  that  due  notice  of  the  application 
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therefor  has  been  g^ven  to  the  sheriff ;  but,  before  d<Hiig  so, 
the  court  or  judge  may  require  that  notice  of  the  application 
be  given  to  the  plaintiff,  m  any  other  warrant  against  the 
same  defendant;  And  such  terms,  conditions,  and  regula- 
tions ma^r  be  imposed,  in  the  order  granting  leave,  as  the 
court  or  judge  tninks  proper,  for  the  due  protection  of  the 
rights  and  interest  of  all  persons,  interested  m  the  disposition 
of  the  proceeds  of  the  action. 

§  679.  Iieave  ma^  in  like  manner  and  with  like  effect,  be 
granted  to  the  plaintiff  in  the  warrant,  to  be  joined  with  the 
sheriff,  in  an  action  brought  by  the  sheriff,  in  a  case  where  he 
might  nave  procured  leave  to  bring  the  action,  as  prescribed 
in  the  last  two  sections.  Upon  an  application  therefor,  the 
court  or  judge  may,  in  a  proper  case,  require  the  plaintiff  to 
provide  for  the  expenses  in  the  action,  already  incurred  by 
the  sheriff.  The  application  must  be  denied,  in  case  of  an  un- 
reasonable delay  in  making  it ;  or  where  an  application  was 
made,  before  the  action  was  brou^t,  and  the  plaintiff  neg- 
lected or  refused,  without  a  good  excuse  therefor,  to  comply 
with  the  terms,  conditions  or  regulations  then  imposed. 

§  680.  Theoourtor  judge  may,  upon  the  application  of  the 
sheriff,  or  of  the  defendant  in  the  warrant,  during  the  pen- 
dency of  an  action,  brought  as  prescribed  in  the  last  tnree 
sections,  direct  as  to  the  conduct,  discontinuance,  or  settle- 
ment of  the  same,  and  as  to  the  application  or  disposition  of 
the  money  or  property  recovered  therein,  as  justice  requires. 

§  681.  Upon  the  application  of  either  party,  and  proof  of 
the  neglect  of  the  sheriff,  the  court  or  judge  may,  by  order, 
require  the  sheriff  to  return  an  inventory.  Disobedience  to 
such  an  order  may  be  punished,  as  a  contempt  of  the  court. 

ARTICLE  THIRD. 

Vacating  or  modifyino  the  Warrant  ;  dischabgino  ths 

Attachmeih:. 


682. 


683. 


686. 


687. 

688. 
689. 


Motion  to  vacate  or  modi- 
ty  warrant,  or  increase  se- 
carity. 

How  motion  must  be 
made;  opposing  it  by 
new  proofs. 

When  prior  motion  not  to' 
prejadice  subseqaentmo* 
tion. 

Defendant  may  apply  for 
discharge  of  attacnment-. 

Undertakine  to  be  given. 

Application  by  one  of  sev- 
eral defendants. 


690.  Sureties   to  justify  if  re- 

quired. 

691.  Sheriff  may  retain  proper- 

ty until  justification. 

692.  Foregoing  provisions   ap* 

plicable  to  vessels. 

693.  Partners  may  apply  to  dis- 

charge attachment. 

694.  Undertaking  to  be  given. 

695.  Court'or  Juage  may  ascer- 

tain value. 

696.  When  plaintiff  entitled  to 

notice  of  any  application, 
etc. 


80  Hun,  19. 

76  N.Y.  179. 
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190. 
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89  Id.  440. 
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§  682.  [Am'^d  1877.]  The  defendant,  or  a  person  who  has 
acquired  a  lien  upon,  or  interest  in,  his  property,  after  it  was 
attached,  may,  at  any  time  before  the  actual  application  of 
the  attacned  property,  or  the  proceeds  thereof,  to  the  pay- 
ment of  a  judgment  recovered  m  the  action,  apply  to  vacate 
or  modify  the  warrant,  or  to  increase  the  security,  given  by 
the  plaintiff,  or  for  one  or  more  of  those  forms  of  reUef,  togeth- 


er, or  in  the  alternative. 


§  683.  An  application,  specified  in  the  last  section,  may 
be  founded  only  upon  the  papers  upon  which  the  warrant  was 
granted ;  in  wnich  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court^  to  the 


same  judge,  in  ooart  or  out  of  oourt,  and  with  or  without  no-  si  Hon, 424. 
Uoe,  as  he  deems  proper.  Or  it  may  be  founded  upon  proof.  4S  Han*  93.' 
by  affidavit,  on  the  part  of  the  defendant ;  in  wmch  case,  it 
must  be  made  to  the  court,  or,  if  the  warrant  was  granted  uy 
a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice ; 
and  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part 
of  the  plaintiff,  tending  to  sustain  any  ground  for  the  attach- 
ment, recited  in  the  warrant,  and  no  ouier,  unless  the  defend- 
ant relies  u|K>n  a  discharge  in  bankruptey,  or  upon  a  discharge 
or  exoneration,  granted  in  insolvent  proceedings ;  in  which 
case,  the  plaintiff  may  show  any  matter,  in  avoKbuiOe  there- 
of, ivhich  ne  might  show  upon  the  trial 

§  684.  lRepealedl9n.'\ 

§  686.  [i2epeafod  1877.] 

§  686.  lArn^d  1877.]  The  denial  of  such  an  application 
does  not  prejudice  a  sul^iequent  application,  seasonably  made, 
founded  upon  the  failure  of  a  complaint  which  had  not  been 
filed  or  served  at  the  time  of  the  former  application,  to  set 
forth  any  of  the  causes  of  action  mentioned  in  section  six  hun- 
dred ana  thirty-five  and  section  six  hundred  and  thirty-seven 
of  this  act. 

§  68*7.  The  defendant  may,  at  any  time  after  he  has  ap-  S  Abb.  N.  C. 
peared  in  the  action,  and  before  final  judgment,  Apply  to  the   *• 
judge  who  granted  the  warrant,  or  to  the  court  for  an  order 
to  (uscharge  the  attachment,  as  to  the  whole  or  a  part  of  the 
property  attached. 

§  688.  [Am'dl877.]  ITpon  such  an  application,  the  de-  16  Hon, 624; 
f^idant  must  give  an  undertaking,  with  at  leart  two  suflldent  ^  ^^'  ^^• 
suretiesL  to  the  effect  that  he  wilL  on  demand,  pay  to  the 
plaintiff  the  amount  of  any  judgmeni  which  may  oe  recovered 
m  the  action  against  him,  not  exceeding  a  sum  specified  in  the 
undertaking,  with  interest  The  sum  so  specified  must  be  at 
least  equal  to  the  amount  of  the  plaintilTs  demand,  as  speci- 
fied in  his  affidavit ;  or,  at  the  option  of  the  defendant,  equal 
to  the  appraised  value^  according  to  the  inventory,  of  the 
property  attached ;  or,  if  the  application  is  to  discharge  the 
attachment,  as  to  a  part  onljr  of  the  property  attached,  to  the 
appraised  value  of  tnat  portion. 

§  680.  Where  there  are  two  or  more  defendants,  and  an 
application  is  made,  as  prescribed  in  the  last  two  sections,  by 
one  or  more,  but  not  by  all  of  them,  the  imdertaking  must 
provide  for  the  payment  of  any  judement^  which  may  be  re- 
covered against  any  of  the  defendants  m  the  action,  unless 
the  applicant  makes  proof,  by  affidavit,  to  the  satisfaction 
of  the  court  or  judge,  that  the  property^  with  respect  to 
which  the  application  is  made,  belongs  to  him  separately  ;  in 
which  case,  the  undertaking  must  provide  for  the  payment  of 
any  judgment,  which  may  be  recovered  in  the  action  against  the 
apphcant,  either  alone  or  jointly  with  any  other  defendant 
Where  an  application  is  made,  as  prescribea  in  this  section,  at 
least  two  days'  notice  thereof,  with  a  copy  of  the  affidavit, 
must  be  served  upon  the  plaintifTs  attorney,  who  may  oppose 
the  application  by  proof,  oy  affidavit,  that  one  or  more  of  the 
other  def  endaots  own,  or  hi&ve  an  interest  in  the  property. 
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S  690.  [Am*dl8T7.]  An  undertakioff^jriven  as  prescribed 
in  the  last  two  sections,  must  be  forthwiw  sued  with  the  clerk. 
A  copv  thereof,  with  a  notice  of  the  filing  must  be  forthwith 
servea  upon  the  plaintiff's  attorney  ;  who  may.  within  three 
days  thereafter,  give  notice  to  the  sheriff,  that  ne  excepts  to 
tiie  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
justify  upon  the  like  notice,  and  in  like  manner,  as  bail  upon 
an  arrest ;  or  a  new  undertaking  must  be  given,  with  new 
sureties,  who  must  justify  in  like  manner.  If  the  plaintiff  does 
not  except,  as  prescribed,  in  this  section,  he  is  deemed  to  have 
waived  all  objection  to  the  sureties. 

§  601.  The  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties;  and  he  may  retam  possession  of  the  property  at^ 
tached,  and  the  proceeds  thereof,  until  the  objection  to  them 
is  waived^  as  prescribed  in  the  last  section,  or  they,  or  the 
new  sureties,  justify. 

'  §  602.  The  last  five  sections  are  applicable,  where  a  ves- 
sel, or  a  share  or  interest  therein  is  attached,  if  it  is  neces- 
sary, to  enable  the  defendant  to  discharge  the  attachment, 
the  court  or  judge  may^  by  order,  stay  any  proceedings  speci- 
fied in  article  second  oi  this  title,  or  extend  the  time  to  do  any 
act  therein  specified. 

§  603.  If  a  warrant  of  attachment  is.  levied  upon  the 
interest  of  one  or  more  partners,  in  goods  or  chattels  of  a 

f partnership,  the  other  partners,  who  are  not  defendants  in 
he  action,  or  any  of  them,  may  at  anv  time  before  final  judg- 
ment, apply  to  the  jud^  who  panted  the  warrant,  or  to  the 
court,  upon  an  affidavit  showing  the  f acts^  for  an  order  to 
discharge  the  attachment,  as  to  that  interest. 

§  604.  lAni?d  1877.]  Upon  such  an  application,  the  appli- 
cant must  give  an  undertaking,  with  at  least  two  sufficient 
sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  de- 
mand, the  amount  of  an^  judgment,  which  may  be  recovered 
against  the  partner  who  is  defendant  in  the  action ;  or  which 
may  be  recovered  against  him,  in  any  other  action^  wherein 
the  other  partners  are  not  defendants,  and  wherein  a  war- 
rant of  attachment,  or  an  execution,  may  come  to  the  sheriff's 
hands,  at  any  time  before  the  warrant  of  attachment,  which 
was  so  levied,  is  vacated  or  annulled ;  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  not  be  less  than  the 
value  of  the  interest  of  the  defendant,  in  the  goods  or  chattels 
seized  by  virtue  of  the  attachment,  as  fixed  oy  the  court  or 
judge,  if  the  value,  in  the  opinion  of  the  court  or  judge,  is 
uncertain,  the  sum  shall  be  such  as  the  court  or  judge  (&ter- 
mines. 

§  606.  For  the  purpose  of  fixing  the  sum,  or  determining 
the  sufficiency  of  the  sureties,  the  court  or  judge  may  receive 
affidavits  or  oral  testimony,  or  may  direct  a  ref erenca 

§  606.  lAm^d  1877.]  The  court  or  judge  may  direct,  that 
the  plaintiff  have  notice  of  an  application  Tor  a  discharge  of 
property,  as  prescribed  in  this  article,  or  of  the  hearing  under 
an  order  of  reference,  made  as  prescribed  in  the  last  section ; 
and  if  the  applicant  aoes  not  appear,  where  notice  has  beea 
givei^  the  application  may  be  oismissed  or  denied. 
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ARTICLE  FOURTH. 

Regulations  where  there  are  Two  or  mors  Wabbarts 

aqainst  the  same  defendant. 


607.  Preferences  of  two  or  more 

warrants. 
698.  Rule   as  to  levy  under  a 

Junior  warrant.. 

701.  Undertaking,  by  junior  at- 

taching creditor,  to  i>re- 
Tent  release  of  foreign 
Tessel. 

702.  Rule  as  to  subsequent  at- 

tachment of  foreign  yes- 


704. 


705. 


sel 
§  703.  Rights  ofjnnior  plaintiff  in 
action  by  senior  plaintiff 
and  sheriff  Jointly. 

Junior  plaintiff  may  be  al- 
lowed  to  commence  ac- 
tion jointly  with  sheriff. 

Rights  of  third  and  other 
subsequent  attaching 
creditors. 

§  6Q7.  Where  two  or  more  warrants  of  attachment, 
agralnst  the  same  defendant,  are  delivered  to  the  sheriff  of 
the  same  county,  to  be  executi^,  their  respective  preferences, 
and  the  rules,  where  a  levy,  or  a  levy  and  sale,  have  been 
made  under  a  junior  warrant,  are  the  same,  as  where  two  or 
more  executions,  against  the  property  of  the  same  def  endant, 
are  delivered  to  the  sheriff  of  the  same  county,  to  be  exe- 
cuted. 

§  6Q8.  Where  a  domestic  vessel,  or  a  share  or  interest 
therein,  has  been  attached,  and  afterwards  released,  as  pre- 
scribe a  in  this  title ;  or  where  the  personal  property  of  a 
partnership,  of  which  the  defendant  was  a  member,  has  been 
attached,  and  the  attachment  afterwards  discharged,  upon 
the  application  of  another  partner,  as  prescribed  in  this  title  ; 
another  warrant,  against  the  same  •  defendant,  shall  not  be 
levied  on  the  same  property,  by  the  sheriff  of  the  same  or  of 
any  other  countv,  until  after  the  first  warrant  has  been 
vacated  or  annulled.  But,  except  as  thus  prescribed,  where  a 
second  warrant,  against  the  same  defendant,  is  dehvered  to 
the  same  sheriff,  he  must  execute  it,  by  a  levy  upon  property 
within  his  county,  and  he  must  thereupon  take  the  same  pro- 
ceedings, as  if  the  levy  was  made  under  the  first  warrant. 

§  699.  iRepecded  1877.]    • 

§  700.  IRepecded  1877.] 

§  701.  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  has  been  attached  and  valued,  as  prescribed  in  article 
second  of  this  title,  and  the  plaintiff,  in  the  first  warrant  of 
attachment,  fails  to  give  an  undertaking  to  prevent  the  re- 
lease thereof,  the  court  or  judge  may  grant  to  the  plaintiff  in 
a  second  warrant,  then  in  tne  ^eriff^s  hands  for  execution,  an 
extension,  of  not  more  than  three  days  theregifter,  within 
which  to  furnish  an  undertaking,  in  all  respects  like  the  one  to 
be  furnished  by  the  first  plaintiff.  Ana  if  he  furnishes  it, 
within  that  time,  he  has  the  same  rights  and  privileges,  and  is 
subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
vessel  and  its  proceeds,  and  the  subsequent  proceedings  re- 
lating thereto,  as  if  his  was  the  first  warrant. 

§  702.  If  a  foreign  vessel,  or  a  share  or  interest  therein, 
has  been  attached,  and  afterwards  released,  by  reason  of  the 
failure  of  the  plaintiff,  in  the  first  or  the  second  warrant,  to 
give  an  undertaking  to  prevent  the  release,  it  shall  not  be 
again  attached,  imder  warrant  against  the  same  defendant, 
which  had  been  delivered  to  the  sheriff  of  the  same  county, 
before  the  expiration  of  the  time  within  which  the  underta- 
king should  have  been  furnished.  But  it  may  be  again  at- 
tached, under  a  subsequent  warrant  against  the  same  defend- 
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e  rights,  and  privileges,  and  are  subject  to  thesH 


§  703.  Where  tfui  plaintiff  in  a  warrant  of  attachmeat 
IBS  commeoced  an  action,  in  tbe  name  or  himself  and  the 
dierifF  jointly,  as  prescribed  in  this  title,  a  plaintiff  in  a  junior 
KBrraot  may  apply  to  the  court  or  judge,  fo  direct  as  to  the 
londucC,  discontinuance,  or  settlement  of  the  same,  or  to  int- 
xise  terms,  couditions  and  regulations  as  to  the  continuance 
.hereof,  in  the  interest  of  the  appUcant ;  and  such  order  may 
X  made  thereupon,  as  justice  requires.  _If  the  first  warrant 
B  vacated,  or  the  atta^ment  thereunder  is  released  or  dis- 
;harged,  without  affecting  the  cause  of  action  prosecuted  by 
^e  plaintiff  therein  and  the  sheriff  jointly,  the  plaintiff  in  the 
warrant  neit  in  order,  may,  upon  his  own  appbcation,  besub- 
itituted  as  joint  plaintiff  with  the  sheriff,  by  an  order,  mode 
IS  upon  an  application  for  leave  to  bring  such  an  action. 

g  704.  A  plaintiff  in  a  second  warrant  may  apply  to  the 
»urt  or  judge,  upon  notice  to  the  plaintiff  in  the  first  war- 
rant, and  to  the  sheriff,  for  leave  to  bring  and  maintain,  in 
die  name  of  himself  and  the  sheriff  jointly,  any  action,  wmch 
night  be  brought  in  the  name  of  the  senior  plaintiff  and  the 
iheriff.  If  it  appears  that  the  plaintiff  in  the  flr^  warrant 
teglecte  or  refuses  to  be  joined  with  the  sheriff  in  such  an 
u^on,  or  to  comply  with '  the  tertps,  conditions,  and  regula- 
tions, iinposed,  either  upon  granting  him  an  order  for  that 
IHlrpose,  or  upon  the  hearing  of  an  ap])lication,  made  as  pre- 
icribed  in  this  section,  the  court  or  judge  may  grant  to  the 
plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
hich  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
irith  like  effect,  as  if  his  was  the  hrst  warrant. 

g  706.  WheretberearemoreJ^hantwowarrantsof attach- 
ment, against  the  same  defendant,  the  plaintiffs  in  the  tliird  and 
:ach  subsequent  warrant  have,  according  to  their  respective 
priorities,  the  same  rights  and  privileges,  as  against  the  plaint- 
ffsin  ajl  senior  warrants,  which  the  plaintilT  in  the  second 
ffarrant  has,  as  against  the  plaintiff  in  the  firsts  and  are  sub- 
ject to  the  same  £ities  and  liabilities  ;  except  that  a  second 
extension  of  the  time,  within  which  to  furnish  an  undertaking 
to  prevent  the  release  of  a  foreign  vessel,  or  a  share  or  liiler- 
BBt  therein,  shall  not  be  granted.  And  the  plaintifTs  in  twoor 
more  junior  warrants  of  attachment,  may,  by  agreement 
among  themselves,  take  jointly,  and  for  their  common  benefit, 
anj^  proceeding,  permitted  by  this  title  to  be  taken,  by  the 
plaintiff  in  a  second  or  subsequent  warrant ol  attachment; 
provided  that  it  does  not  interfere  with  the  preferential  or 
other  rigjit  of  an  intermediate  plaintiff. 
ARTICLE  FIFTH. 


letoiher-       j  TOT.  On  If    aUaobed    property 
>d.  hoUDd    when    auniinoai 

not  persaaally  scrred. 


^ 


€§  705-708  ATTACHMENT.  M 

706.  JadRQMnt  in  the  prlnoipal      {  710.  Additloiial    provision     for 

action;  bow  satisfied.  his  relief. 

709.  When  attachment  di.-^char-  711.  CanceiHng  notice  attsch- 

ged,  etc.,  property  to  be    ■  log  real  property, 

restored  to  defendant.  712.  When   sheriff   to    return 

warrant  and  his  proceed* 
ings. 

§  706.  Where  a  levy,  under  a  warrant  of  attachment  in 
an  action,  has  been  made,  an  execution  against  property,  upon 
a  final  judgment  in  favor  of  the  plaintiff  therein,  recovered 
after  the  expiration  of  the  tenn  of  office  of  the  sheriff,  who 
made  the  levy,  must  nevertheless  be  directed  to  an  ♦  exe- 
cuted by  that  sheriff,  unless  another  person  is  designated  by 
law  to  complete  the  unfinished  business  pertaining  to  his  office; 
or,  in  that  case,  to  the  person  so  designated. 

§  707.  [Am?d  1877.]     Where  a  defendant,  who  has  not  19  Week 
appeared,  is  a  non-resident  of  the  State,  or  a  foreign  corpor-  iiig.  4S. 
ation,  ana  the  summons  was  served  witnout  the  State,  or  by  13AM.Y.  &27. 
]>ublication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescnbea  in  chapter  fifth  of  this  act,  the  judgment  can  be 
enforced  only  against  the  proper^  which  has  been  levied 
upon,  by  vutue  of  the  warrant  of  attadmient^  at  the  time 
when  the  judgment  is  entered.    But  this  section  does  not  de- 
clare the  effect  of  saeh  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

§  708.  lAm?d  1877.]  Where  an  execution  agninst  prop- 
erty IS  issued  upon  a  judgment  for  the  plaintiff,  in  an  action  in 
which  a  warrant  o'f  attcushment  has  been  levied,  the  sheriff 
must  satisfy  it,  as  follows : 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by 
him,  and  the  proceeds  of  all  sales  of  perishable  property,  or  of 
any  vessel  or  share  or  interest  therein,  or  animaJiL  sold  by 
him,  or  of  any  debts,  or  other  things  in  action  collected  or 
sold  by  him  ;  or  so  much  thereof  as  is  necsessary  to  satisfy  the 
judgment. 

2.  If  any  balance  remains  due,  he  noust  sell,  under  the  exe- 
cution, the  other  personal  property  attached,  or  so  much 
thereof  as  is  necessary ;  including  rights  or  shares  in  the  stock 
of  an  association  or  corporation,  or  a  bond  or  other  instru- 
ment for  the  payment  of  mcMiey,  executed  and  issued,  with 
the  interest  coupons  annexed^  if  any,  by  a  government,  State, 
county,  public  ofiicer,  or  mnmcipal  or  other  corporation,  which 
is  in  terms  negotiable,  or  payable  to  the  bearer  or  holaer,  the 
principal  whereof  is  not  then  payable ;  but  not  including  any 
other  debt  or  thing  in  vlcHoq,  if  the  proceeds  of  that  property 
are  insufficient  to  satisfy  the  judgment,  and  the  execution  re- 
quires him  to  satisfy  it  out  of  any  other  personal  property  of 
the  defendant,  he  must  sell  the  personal  property,  upon  which 
he  has  levied  by  virtue  of  the  execution.  If  the  proceeds  of 
the  personal  property,  applicable  to  the  execution,  are  in- 
sufficient to  salis^  the  judgment,  the  sheriff  must  sell,  under 
the  execution,  an -the  right)  title,  and  interest,  which  the 
defendant  had  in  the  real  property  attached,  at  the  time 
when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

8.  If  personal  property  attached,  belonging  to  the  defend-  ^  ^-  Y.  fiW, 
ant,  has  passed  out  of  the  hands  of  the  sheriff  without  having 
been  sola  or  converted  into  money,  and  the  attachment  has 
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not  been  diadiarged,  as  to  that  property,  he  must,  if  practi- 
cable, regain  possession  thereof ;  and,  for  that  purpose,  ne  has 
all  the  authority  which  he  had.  to  seize  the  same  under  the 
warrant.  ^  person  who  wilfully  conceal  or  withholds  such 
property  from  him,  is  liable  to  double  damages,  at  the  suit  of 
the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  underta- 
king, which  he  has  taken  in  the  course  of  the  proceedings,  and 
apmy  the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court, 
upon  the  |>etition  of  the  plaintiff,  accompanied  with  an  affi- 
davit, specifying  fully  all  the  proceedings  of  the  sheriff,  since 
the  levjr  under  the  warrant,  the  property  attached,  and  the 
disposition  thereof ;  and  the  affidavit  of  the  sheriff,  showing 
that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts 
and  other  things  in  action  attached,  and  that  a  portion  tJiere- 
of  remains  uncollected ;  may  direct  the  sheriff  to  sell  the  re- 
maining portion,  upon  such  terms^  and  in  such  manner,  as  it 
thinks  proper.  Notice  of  the  application  must  be  given  to  the 
defendant's  attorney,  if  the  defendant  appeared  in  the  action. 
If  the  summons  was  not  personally  served  on  the  defendant, 
and  he  did  not  appear,  the  court  may  make  such  order  as  to 
tbe  service  of  notice,  as  it  thinks  proper ;  or  may  grant  tiie 
application  without  notice. 

§  709.  lAm^d  1877.]  Where  a  warrant  of  attachment  is 
vacated,  or  annulled,  or  an  attachment  is  discharged,  upon 
90  N.Y.  621 ;  the  application  of  the  defendant  the  sheriff  must,  exc-ept  m  a 
' "  ' "  "*  case  wnere  it  is  otherwise  specially  prescribed  by  law,  aeliver 
over  to  the  defendant,  or  to  the  person  entitled  thereto,  u]K>n 
reasonable  d^nand,  and  upon  payment  of  all  oost&  charges, 
and  expenses,  legally  chargeable  by  the  sheriff,  all  tne  attach- 
ed personal  property  remaining  in  his  hands,  or  that  portion 
thereof,  as  to  which  the  attachment  is  discharged ;  or  uie  pro- 
ceeds thereof,  if  it  has  been  sold  by  him. 

§  710.  Where  the  sheriff  is  required,  by  this  title,  to  de- 
liver attached  property,  or  the  proceeds  thereof^  to  the  de- 
fendant, he  must  also  deliver  to  him,  unless  otherwise  specially 
directed  by  the  court  or  judge,  all  books  of  account,  vouchers, 
evidences  of  debt,  muniments  of  title,  or  other  papers,  rela- 
ting to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
together  with  all  undertakings,  relating  thereto,  which  he  has 
tanen  in  the  course  of  the  proceedings,  and  which  have  not 
been  fully  satisfied;  except  an  undertaking,  given  by  the 
defendant,  upon  the  discharge  of  property.  He  must  also 
deliver  a  written  assignment  duly  acknowledged,  of  each 
undertaidng,  so  delivered,  and  of  each  other  instrument,  to 
which  the  defendant  is  thus  entitled,  an  assignment  of  which 
is  necessary  to  perfect  or  protect  the  defendant's  title  there- 
to. The  defendant  must  also,  but  upon  hfis  own  application 
only,  be  substituted  in  the  place  of  tne  sheriff,  or  tne  sheriff 
and  the  plaintiff  jointly,  in  an  action  brought  as  prescribed  in 
this  title  ;  but  the  court  or  judge  may  impose,  as  a  condition 
of  granting  the  order  of  substitution,  such  terms  as  justice  re- 
quires, wi3i  respect  to  idemnity  and  payment  of  expenses. 
The  defendant's  rights,  with  respect  to  property  attached  and 
not  disposed  of,  and  an  undertaking,  or  other  instrument,  to 
which  be  is  thus  entitled,  are  the  same  as  those  of  the  sheriff 
while  the  warrant  was  still  in  force,  except  where  his  rights 
we  specially  defined  or  related  by  law, 


4  Civ.  Pro. 
148;  Id.  154. 


92  Id.  661. 
1  How.   Ft 
N.  8.  21. 
86  Han,  407. 


1 


IS  711-714  BEOEIVERS.  190 

§  711.  iAm'd  l&n.}  At  any  time  after  the  warrant  of 
attachmeat  has  been  vacated  or  amuilled,  or  the  attaishment 
has  been  discharged  as  to  real  property  attached,  the  court 
may,  in  its  discretion,  upon  the  application  of  any  pemn 
aggrieved,  and  upon  such  notice  as  it  deems  just,  direety 
that  any  notice,  filed  for  the  purpose  of  attaching  the  proper- 
ty, be  cancelled  of  record,  by  the  clerk  of  the  coimty  where  it 
is  filed  and  recorded.  The  cancellation  most  be  made  by  a 
note,  to  that  effect,  on  the  margin  of  the  record,  referring  to 
the  order ;  and,  unless  the  order  is  entered  in  tbe  same  cler^^s 
office,  a  certified  copy  thereof  must,  at  the  same  time,  be  filed 
therein. 

§  7 1 2.  Where  a  warrant  of  attachment  has  been  vacated 
or  annulled,  the  sheriff  must  forthwith  file,  in  the  clerVs  of* 
fice,  the  warrant,  with  a  return  of  his  prooeedings  thereon. 
Upon  the  applicaticm  of  either  party,  ana  proof  of  the  sheriff's 
negleot,  the  court  may  direct  him  so  to  do,  f  orthwith,  or  with- 
in a  specified  time. 

TITLE  IV. 

Other  provisional  remedies ;  general  and  misceOanecus  pro' 

visums, 

Abticls  1.  Receivers. 

2.  Deposit,  delivery,  or  ooDTer|ranoe  of  property. 

3.  General  sndmiscelUneoas  proyisioas. 

ARTICLE  FIRST. 
Regeivbbs. 

1 713.  Receiver:  when  appointed.      |  71S.  Certain  receiver»iiMjy  hold 

714.  Notice  of  application.  real  property. 

715.  Security. 

§  713.  In  addition  to  the  cases,  where  the  appointment  of  ^  }^"°'  ^^^ 
a  receiver  is  specially  provided  for  by  law,  a  receiver  of  prop-  jj  {?  y  iio 
erty,  which  is  the  subject  of  an  action,  in  the  supreme  court. «   22  Abb    N 
superior  city  court,  or  a  county  court,  may  be  appointed  oy   c.  319. 
the  court,  in  either  of  the  following  cases :  5  N.Y.Supp. 

1.  Before  final  judgment,  on  the  application  of  a  par^  who  380. 
establishes  an  apparent  right  to,  or  interest  in,  the  pMperty,    119  N.  Y.408. 
where  it  is  in  the  posssesion  of  an  adverse  partv,  and  there  is 
danger  that  it  will  be  removed  beyond  the  jurisdiction  of  the 
court,  or  lost,  materially  injured,  or  destroyed. 

a  6y  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  direc- 
tiona 

3.  After  final  judgment,  to  preserve  the  property,  during 
thependency  of  an  appeal. 

The  word.  "  property,"  as  used  in  this  seqtion,  includes  the 
rents,  profits,  or  other  mcome,  and  the  increase,  of  real  or  per- 
sonal property. 

§  714.  Um'd  1877, 1879.]  Kotice  of  an  application,  for  the  *  ^^*>'  ^' 
appointment  of  a  receiver,  in  an  action,  oe fore  judgment  ^•**^* 
therein,  must  be  given  to  the  adverse  part5r,'unIeBd  he  has 
failed  to  appear  in  the  action,  and  the  time  limited  for  his  ap- 
pearsCttoe  has  expired.  But  where  an  order  has  been  made, 
as  prescribed  in  section  four  hundred  and  thirty-ei^it  of  this 
act,  the  court  may,  in  its  discretion,  appoint  a  temporary  re- 
ceiver, to  receive  and  preserve  the  property,  without  notic*^, 
or  upon  a  notice  given  oy  publicutioii  orotherwise;  as  it  tbiaks 
propert 
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T8N.T.  096.  §  716.  [Awi'dl877.]  A  receiver,  appointed  in  an  action 
or  special  proceeding,  must,  before  entering  upon  his  duties, 
execute  and  file  with  the  proper  cleric,  a  b^d  to  the  pec^e, 
with  at  least  two  sufficient  sureties,  in  a  penadty  fixed,  oy  the 
court,  judjg^e  or  referee,  making  the  appointment,  conditicmed 
for  the  faithful  discharge  of  his  duties  as  receiver.  And  the 
court ;  or,  where  the  order  was  made  out  of  court,  the  judge 
making  the  order,  by  or  jNirsuant  to  which  the  receiver  was  ap- 
pointed ;  or  his  successor  in  office,  may,  at  any  time,  remove  the 
receiver,  or  direct  him  to  give  a  new  oond,  with  new  sureties, 
with  the  like  condition.  But  this  section  does  not  apply  to  a 
case,  where  siiecial  provision  is  made  by  law,  for  the  security 
to  be  ^ven  by  a  receiver,  or  for  increasing  the  same,  or  for 
removing  a  receiver. 

§  716.  A  receiver,  appointed  by  or  pursuant  to  an  order 
or  a  judgment,  in  an  action  in  the  supreme  court,  a  superior 
city  court,  or  a  county  court,  or  in  a  special  proceeding  for 
the  voluntary  dissolution  of  a  corporation,  may  take  and 
hold  real  property,  ujpon  such  trusts  and  for  such  purposes  as 
the  court  directs,  subject  to  the  direction  of  the  court,  tixan 
time  to  time,  re^>ecting  the  disposition  thereof. 

ARTICLE  SECOND.' 
Deposit,  Dbuvbby,  or  CoNvsYAirGB  of  Fbofsrtt. 

i  717.  Coart  may  order  a  deposit       g  718.  When  sheriffmay  take  and 
or  delivery  of  property  in  convey,  etc.,  property, 

certain  cases. 

§  717.  [^m*dl877.]  Where  it  is  admitted,  by  the  pleading 
or  examination  of  a  party,  that  he  has,  in  his  possession  or  un- 
der his  control,  money,  or  other  personal  property  capable  of 
delivery,  which,  being  the  subject  of  the  action  or  special  pro- 
ceeding, is  held  by  him  as  trustee  for  another  party,  or  which 
|)el<mgB  or  is  due  to  another  party,  the  court  may,  m  it  discre- 
.  tion,  gprant  an  order,  upon  notice,  that  it  be  paid  into,  or  de- 
pont^  in  court,  or  delivered  to  that  party,  with  or  without 
secutity,  subject  to  the  farther  direction  of  the  court 

§  7 18.  Where  the  court  has  directed  a  deposit  or  delivery, 
as  prescribed  in  the  last  section  ^  or  where  a  judgment  directs 
a  party  to  make  a  deposit  or  dehvery,  or  to  convey  real  prop- 
eixy ;  if  the  direction  is  disobeyed,  the  court,  besides  punisn- 
ing  tne  disobedience  as  a  contempt,  may,  by  order,  require 
the  sheriff  to  take,  and  deposit  or  deliver  the  money  or  other 
personal  property,  or  to  convey  the  real  property,  in  confor- 
mity with  the  direction  of  the  court 

ARTICLE  TfflRD. 
Qensral  and  Miscellaneous  Provisions. 

i  719.  Arrest,  injunction,  and  at-      g  720.  Counterclaim;  ris^ht  to  pro- 
taobment;  when  not  to  visional  remedy  in  case 

be  granted  together.  of. 

%  719.  [^m'd  1879.]  Where  an  application  for  an  order 
of  arrest,  an  injunction,  and  a  warrant  of  attachment,  or  two 
of  Uiem.  is  made,  in  the  same  action,  against  the  same  defend- 
ant, ana  it  satisfactorily  appears  that,  under  the  particular 
circumstances  of  the  case,  two  or  all  of  them  are  not  necessary 
for  the  plaintiffs  security,  the  court  or  judge  may,  in  ite  or  his 
discretion,  require  the  plaintiff  to  elect  between  them.  Where 
lUi  apphcatioQ  is  made,  to  obtain,  vacate,  i^odify,  or  s^t  aside 
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an  order  of  arrest,  injunction  order,  or  warrant  of  attach- 
ment, the  court  or  judge  must  finally  decide  the  same,  within 
twenty  days  after  it  is  submitted  for  decision. 

§  720..  lAin'd  1879.]  Where  the  defendant  intonxjses  a 
counterclaim,  and  thereupon  demands  an  affirmative  judo^- 
ment  against  the  plaintiff,  his  right  to  a  provisional  remedy  is 
the  same  as  in  an  action  brought  by  him  against  the  plaiutilT 
for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  iudgment.  And  for  the  purpose  of  appljr- 
ing  to  such  a  case  the  provisions  of  this  act,-  the  defendant  is 
deemed  the  plaintiff,  the  plaintiff  is  deemed  the  defendant, 
and  the  counterclaim  so  set  forth  in  the  answer  is  deemed  the 
complaint. 

CHAPTER  Vni. 

MISCELLANEOUS  INTERLOCUTORY  PROCEEDINGS 

AND  REGULATIONS  OF  PRACTICE. 
TITLE  L — ^Mistakes,  okissions,  deffcts,  and  irrequlari- 

TIES. 

TITLE  IL— 'Tender,  and  other  offers  and  requests  to  ^ 

THE  ADVERSE  PARTY.  ' 

TITLE  in. — Payment  of  moxey  into  court,  and  care  and 

DISPOSITION  thereof. 

TITLE  rV. — Proceedings  upon  the  death  or  disability  of 

A  PARTY,  OR  THE  TRANSFER  OF  HIS  INTEREST. 

TITLE  v.— Motions  and  orders  generally. 
TITLE  VI.— Miscellaneous  practice  regulations. 

TITLE  I. 

MistakeSj  omissions,  defects,  and  irregularities. 

2  721.  Defects  cured  by  Terdict,  g  726.  Papern  loHt  or  withheld  ; 

etc.,  And  by  judgment.  how»upplied. 

722.  Such  defects  to  be  supplied.  727.    Order    of    court;    when 

723.  Amendments  by  the  court;  necessary  to  amend. 

disregarding  immaterial  728.  Disregarding  detects  in  af- 

errors,  etc.  fidavits. 

724.  Relief  against  omissions,  729.  Certain   bonds  ;  etc.,  when 

etc. ;  amendments  to  con-  sufficient. 

form  proceedings.  73o.  Amending       defects      In 

725.  Returns  by  officers,  etc.  bonds,  etc. 

§  721.  [^m'd  1879.]    In  a  court  of  record,  where  a  ver- 
dict, report,  or  decision  has  been  rendered,  the  judj^ment  shall   24  Hun,  646; 
not  be  stayed,  nor  shall  any  judgment  of  a  court  of  record  be    i^Jj  ^^  ^' 
impaired  or  affected  by  reason  of  either  of  the  following  im-    nj  J^sfo  ' 
perfections,  omissions,  defects,  matters,  or  things,  in  the  pro-   120N  Y  433. 
cess,  pleadings,  or  other  pnnjeedings  :  isr. n!y!5»2, 

1.  For  want  of  a  summons,  or  other  writ.  141  id.  76. 

3.  For  any  fault  or  defect  in  process  ;  or  for  misconceiving 
a  process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or 
other  officer ;  or  because  an  officer  has  not  subscribed  a  re- 
uim,  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  peading  *  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance  by  attorney  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment  is  in  his  favor. 

*Soin  original. 
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76  N.  Y.  596." 
335  NY.  522. 
141  Id.  76. 


89  N.Y.  22. 
24N.Y.State 
Rep,  9j:J. 
24  Hun,  615. 
15  Week. 
Dijr.  106. 

88  N.Y.  500  ; 

89  Id.  22. 
ISWeeli. 
DiK.  510. 

30  Hun,  512; 

31  Id.  327; 
Id.  424;  33 
Id.  637. 


6    Abb.    N. 

C.  378. 

78  N.Y. 362. 

15  Week. 

Dij?.  H»G. 

62  How.  Pr. 

460. 

90  N.Y.  546. 


120  N.Y.  433 


2i^ 


8.  For  omittino^  to  allege  any  matter,  without  proof  of 
which  the  verdict,  report,  or  decision  ought  not  to  have  been 
rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person  ;  or 
in  a  sum  of  money  ;  or  in  the  description  of  property  ;  or  in 
reciting  or  stating  a  day,  month,  or  year  ;  where  the  correct 
name,  sum,  description,  or  date  has  oeen  once  rightly  stated, 
in  any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making*  up 
the  judgment-roll. 

12.  For  a  a  omission  on  the  part  of  a  referee  to  be  sworn  ;  or 
for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

^  722.  Each  of  the  omissions,  imperfections,  defects,  and 
variances,  specified  in  the  last  section,  and  any  other  of  like 
nature,  not  being  against  the  right  and  justice  of  the  matter, 
and  not  altering  the  issue  between  the  parties,  or  the  trial, 
must,  when  necessary,  be  supplied,  and  the  proceeding  amen- 
ded, by  the  court  wherein  the  judgment  is  rendered,  or  by  an 
appellate  court. 

§  723.  [Am'd  1877.]  The  court  may,  upon  the  trial,  or  at 
any  other  stage  of  the  action,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  it  deems  just^ 
amend  any  process,  pleading,  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  pei'son  as  a  party,  or  by  correc- 
ting a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  an  allegation  material  to  the 
case  ;  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  other 
proceeding  to  the  facts  proved.  And,  in  every  stage  of  the 
action,  the  court  must  disregard  an  error  or  defect,  in  the 
pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party. 

50 N.  Y.  Super.  (Ct.  J.  &  S.)  301 ;  34  Hun,  431;  38  Id-  528 ;  107  N.  Y.  645 ; 
4  N.  Y.  Supp.  804;  121  N.  Y.  546;  122  Id.  401.  135  N.  Y.  622;  137  Id.,  471; 
141  Id..  76. 

§  724.  The  court  may  likewise,  in  its  discretion,  and  upon 
such  ternLs  as  justice  requires,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect ;  and  may  supply 
an  omission  in  any  proceeding.  Where  a  proceeding,  taken 
by  a  party,  fails  to  conform  to  a  provision  of  this  act,  the 
court  may,  in  like  manner,  and  upon  like  terms,  permit  an 
amendment  thereof,  to  conform  it  to  the  provision. 

17  Week.  Dig.  354;  18  Id.  510;  14  Abb.  N.  C.  96;  Id.  510;  35  Hun, 
162 ;  3  N.  Y.  Supp.  120;  6  Id.  581 ;  28  N.  Y.  State  Rep.  474  ;  112  N.  Y. 
325;  119  Id.  414;  29  Abb.  N.  C.  404. 

§  726.  A  court,  to  which  a  return  is  made  by  a  sheriff  or 
other  officer,  or  by  a  subordinate  court  or  other  tribunal,  may, 
in  its  discretion,  direct  the  return  to  be  amended,  in  matter 
of  form.,  either  before  or  after  judgment. 

§  726.  Where  an  original  pleading  or  paper  is  lost,  or 
withheld  by  any  person,  the  court  may  authorize  a  copy  to  be 
filed  and  used,  instead  of  the  original. 

§  727.  A  process,  pleading,  or  record,  shall  not  be  altered, 
by"  the  clerk  or  any  other  officer  of  the  court,  or  by  any  other 
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person,  without  the  direction  of  the  eoui't,  or  of  another  court 
of  compotciit  authority  ;  except  m  a  ciise  wliere  a  party, 
or  his  attorney,  is  specially  authorized  by  law  to  amend  a 
plead  in*?, 

§  728.   The  want  of  a  title,  or  a  defect  in  the  title,  of  an 
affidavit,  does  not  impair  it,  if  it  intelhgihly  refers  to  the  act-   203/ 
ion  or  special  proceeding,  in  which  it  is  made.  ^-7  '^t^.  2  J  ^« 

§  729.  A  bond  or  undcrtukinjr,  retjuired  by  statute  t<)  l>e 
given  by  a  person,  to  entitle  him  to  a  ri<rht  or  i)rivilo«re,  or  to 
take  a  proceeding,  is  sufficient,  if  it  confonns  substantially  to 
the  fonn  therefor,  prescribed  by  the  statute,  and  does  nut 
vary  therefrom,  to  the  prejudice  of  the  rights  of  the  party, 
to  whom,  or  for  whose  benefit  it  is  given. 

§  730.  "Where  such  a  bond  or  undertaking,  is  defective,  70  N  Y  50G. 
the  court,  officer,  or  body,  that  would  be  authoriztnl  t<»  re- 
ceive it,  or  to  entertain  a  proceeding  in  conseciueiK'C  theiv<»f, 
if  it  was  perfect,  may,  on  the  a])piicatii)n  of  the  peisoijs  who 
executed  it,  amend  it  accordingly  ;  and  it  shall  thereupon  be 
valid,  from  the  time  of  its  execution. 

TITLE  IL 

Tender  J  and  other  offers  and  requests  to  the  adverse  2Ktrty 

S  731.  Tender  after  Puit.  g  737.  Effect  of  refusal  of  offer. 

732.  Amount  to  Ihj    paid    into  738.  Defendant's  oHXt  to  <;(»m- 

court.  promise  ;      proceedings 

733.  Effect  of  suffieient  lender.  thereon. 

734.  When  to  bededueted  from  739.  PlaiiititrH  offer  to  oompro- 

recovery,  etc.  roiso  eotniterelaim ;  pro- 

735.  Requiring    admission    of  ceedinj^H  thereon. 

jcenuineness  of  paper.  "JIO.  Otler  atid  acceptance,  by 

736.  Otter  to  liquidate  damages  whom  subscribed. 

conditionally. 

§  731.  Where  the  comolaint  demands  judgment  for  a  119  jg  Y  5(31 
buni  of  money  only  ;  and  the  action  is  brought  to  reco\'er  a 
sum  certain,  or  which  may  ha  reduced  to  certainty  by  cal- 
culation ;  or  to  recover  damages  for  a  casual  or  involuntary 
l>ersonal  injury,  or  a  hke  injury  to  property  ;  the  defiMHlant, 
-or  his  attorney,  may,  at  any  time  before  the  trial,  teuder  to 
the  plaintiflf,  or  his  attorney,  such  a  sum  of  mouev,  as  he  con- 
ceives to  be  sufficient  to  make  amends  for  the  injury,  or  to 
pay  the  plaiutitrs  demand ;  together  with  the  costs  of  the 
action,  to  that  time. 

§  732.  lAm'd  1877.]    A  tender,  made  as  prescribed  in  the  3  (^v    Pro 

last  section,  does  not  avail  the  defendant,  unless  the  iiioiu'v  ioi. 

IS  accepted,  or  is  paid  into  court  and  notice  thereof  in  writ  mg  1 1'  N  v.  loi 

rerved  upon  the  i)laiHtiirs  attorney  ])eloie  the  t  rial  and  wit}7-  tiu  i.l.  i>tii. 
i:i   ten  days  after  the  tender.    If  the  plaintj if  takes  out  the 
:Mnouat  paid  m,  he  accepts  the  tender. 

§  733.  If  it  appears,  upon  the  trial,  that  the  sum  so  ten- 
dered was  sufficient  to  pay  the  iWaintiirs  demand,  or  to  make 
.'uiionds  for  the  injury,  and  also  to  pay  the  costs  of  the  action 
it>  the  time  of  the  tender,  the  plaintilf  cainiut  recover  costs  or 
interest,  from  the  time  of  the  tender,  but  must  pay  the  de- 
fendant's costs  from  that  time. 

§  734.  If  the  plaintiff  proceeds  in  the  action,  after  accept- 
ing" the  tender,  the  sum  accept eil  must  be  deducted  from  the 
recovery,  and  judgment  rendered  for  the  residue,  if  any  ; 
and.  if  the  tender  and  acceptance  do  not  ax^pear  in  the  plead- 


144  TENDER,  OFFERS,  ETC.  9§  735-789 

ings,  a  memorandum  thereof  must  be  annexed  to  the  judg- 
ment-rolL  The  plaintifTs  right  to  recover  costs,  and  his  lia- 
biUty  to  pay  costs  to  the  defendant,  are  determined,  by  the 
amount  of  the  residue. 

§  736.  The  attorney  for  a  party  may,  at  any  time  before 
the  trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
paper,  material  to  the  action,  and  request  a  written  admis- 
sion of  its  genuineness.  If  the  admission  is  not  given,  within 
four  days  after  the  request,  and  the  paper  is  proved  or  ad- 
mitted on  the  trial,  the  expenses  incurred  by  the  party  ex- 
hibiting it,  in  order  to  prove  its  genuineness,  must  be  ascer- 
tained at  the  trial,  and  paid  by  the  party  refusing  the 
admission ;  unless  it  appears  to  the  satisfaction  of  the  court, 
that  there  was  a  good  reason  for  the  ref usaL 

§  736.  In  an  action  to  recover  damages  for  breach  of  a 
contract^  the  defendant's  attorney  may,  with  the  answer, 
serve  upon  the  plaintiiTs  attorney,  a  written  ofler,  that,  if 
the  defendant  fails  in  his  defence,  the  damages  may  be  as- 
sessed at  a  specified  sum.  If  the  plaintiff  serves  notice,  that 
he  accepts  the  offer,  with  or  before  the  notice  of  trial,  and 
damages  are  awarded  to  him  on  the  trial,  they  must  be 
assessed  accordingly. 

§  737.  lAm'd  1877.]  If  the  plaintiff  does  not  accept  the 
offer,  he  can  not  prove  it,  upon  tne  trial  But  if  the  damages, 
awarded  to  him,  do  not  exceed  the  sum  offered,  the  defend- 
ant is  entitled  to  recover  the  expenses,  necessarily  incurred 
by  him  in  preparing  for  the  trial  of  the  question  of  dainag^es. 
The  expenses  must  be  ascertained  and  the  amount  thereof 
determined,  by  the  judge,  or  the  referee,  by  or  before  whom 
the  cause  is  tried. 

48N  Y.Sup-  §  738.  [Aw'dl877.]    The  defendant  may,  before  the  trial, 

er.  Ct.'(J  <&  serve  upon  the  plaintiflTs  attorney,  a  written  offer,  to  allow 

8.)  449.  judgment  to  be  taken  against  him,  for  a  suna.  or  property,  or 

3  Civ.  Pro.  to  the  effect,  therein  specified,  with  costs.    If  there  are  two 

72.  or  more  defendants,  and  the  action  can  be  severed,   a  like 

R  1  Q4  offer  may  be  made  by  one  or  more  defendants,  against  whom 

17"  Abb.  N.  ^  separate  judgment  may  be  taken.    If  the  plaintiff,  within 

C.  103 ;  20  Id.  ten  days  thereafter,  serves  upon  the  defendant's  attorney,  a 

321.    '  written  notice  that  he  accepts  the  offer,  he  may  file  the  sum- 

49  Hun,  29.  mons,  complaint,  and  offer,  with  prcx)f  of  acceptance,  and 

24N.Y^State  thereupon  the  clerk  must  enter  judgment  accordingly.     If 

Rep.  652;  29  notice  of  acceptance  is  not  thus  given,  the  offer  cannot   be 

121  ^Y.  644  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff  fails  to 

r2JN*Y*i71  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 

'  from  the  time  of  the  offer,  but  must  pay  costs  from  that 
time.                               K 

§  739.  {Am'd  1877.]  Where  the  defendant  sets  up  a  coun- 
terclaim, to  an  amount  gi'eater  than  the  plaintiff's  claim,  or 
sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars, 
the  plaintiff  may  serve,  upon  the  defendant's  attorney,  a 
written  offer,  to  allow  judgment  to  be  taken  against  him.  for 
a  specified  sum,  with  costs,  or  against  the  defendant  for  a 
specified  sum,  and  against  the  plaintiff  for  costs.  If  the  de- 
fendant, within  ten  davs  thereafter,  serves,  upon  the  plaintiiTs 
attorney,  notice  that  he  accepts  the  offer,  either  party  may 
file  the  summons,  complaint,  answer,  and  offer,  or  copies 
1  thereof  and  proof  of  acceptance ;  and  thereupon  the  clerk 

i  must  enter  judgment  accordingly.    If  notice  of  acceptance  is 
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not  ihns  given,  the  offer  cannot  be  given  in  eyidence,  upon 
the  trial  ;  but,  if  the  recovery  is  not  more  favorable  to  the 
defendant  than  that  so  offered  be  will  not  be  <  ntitled  to  re- 
cover costs  from  the  time  of  the  ofiftr,  bnt  must  pay  costs 
from  that  time. 

• 

§  740.  Unless  an  offer  or  an  acceptance,  made  ns  pre- 
Rciibed  in  either  of  the  last  four  sections,  is  subscribed  by 
the  party  making  it,  his  attorney  nmst  subscribe  it,  and  an- 
nex thereto  his  aflBdavit,  to  the  effect  that  he  is  duly  author- 
ized to  wake  it,  in  behalf  of  the  party; 

§  741.     {lieptalidlS77,) 

§  742.     {Repealed  1877,) 


TITLE  III. 

Payment     of  money    into    court,    and    are    and    disposUion 

thereof. 


8  743.  Party  bringing  money  into 
court  is  discharged. 

744.  General   rales   may  regu- 

late concerning  payment 
into  court. 

745.  Money  to  be  paid  to  county 

treasurer,  and  securities 
taken  in  his  name. 

746.  Funds;    where    and    how 

deposited  or  invested. 

747.  Powers  of  Fupreuie  court 

as  to  transfer,  etc.,  to  and 
investment  by  guardian, 
etc. 

748.  When    other    courts  have 

like  power. 


751. 


§  749.  Powers  of  certain  offi-ora, 
touching  sccuritieH,  eic. 
750.  Provisious       relating      to 
death,  removal,   etc.,    of 
officer. 

Authority  for  payment  of 
money  by  bank  or  trust 
company, 

752.  H.»w  CO  »nty  treasurer  to 
keep  bin  accouutH. 

753.  County  tri-asur  r  to  report 
annually  to  the  conn. 

754.  TLienc  provisiouH  spplira- 
b!e  ill  Nt!w  York  to  the 
chamberlain. 


§  743.     A  party  bim^^ing  raon^y  into  court,  pursuant  to 
he  d're.5tion  of  the  court  is  discharged  thereby  froa,  all  fur- 
ther liability,  to  the  extent  of -the  mon€y  ^o  paid  in. 

v^  V^i'  J^,"*'^1S92.]  The  comptroller  of  the  State  of 
New  York  shall  supervise  the  adiiinistration  of  all  the  f .  i,.]« 
paid  ifito  any  rourt  of  reeo.  d,  ar,.|  shall  prescribe  regulations 
and  inl^  tor  the  care  and  diKposition  thereof,  whr-h  Khali  be 
ob«eryea  by  all  parties  interested  th.  rein.  i  nh.s  .he  cou  t 
bavingjansdictrn  ov.T  the  san^e,  shall  make  chffereiit  "l 
rec  ions,  by  special  order  d.ily  niiend  in  nee  r.iance  wi  h 
section  seven  hundred  a.wd  forty-stven  of  this  act. 
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§  745'  Unless  the  court  otherwise  specially  directs, 
money  paid  into  court,  must  be  paid,  either  directly,  or  by 
the  offict  r  who  is  required  by  law  first  to  receive  it,  to  the 
county  treasurer  of  thw  county,  where  the  action  is  triable. 
Where  it  ii  pai  1  to  an  officer,  other  than  the  county  treasurer, 
he  must  ^ay  it  to  the  county  treasurer,  within  four  days  after 
he  receives  it.  In  the  city  of  New  York,  he  must  pay  it  to 
the  chamberlain,  within  two  days  after  he  receives  it.  A 
bond,  mortgage,  or  other  secarity,  or  a  certificate  or  transf/rr 
of  stock,  tauen  upon  the  investment  of  money  paid  into 
court,  mnst  be  taken  to  the  county  treasurer  of  the  county 
where  the  fund  belongs,  in  his  name  of  office  ;  or  to  Buch 
other  county  treasurer,  as  the  court  specially  directs.  But 
this  and  the  n'xt  section  do  not  prevent  the  court,  upon  the 
application  of  a  party  to  an  action,  from  directing  in  what 
manner  or  place,  money  paid  into  court  in  the  action  sliall 
be  deposited  or  invested. 

§  746-  [AnCd  1892.]  AU  funds  or  moneys  paid  into 
court  shall  be  deposited  in  such  savings  banks,  trust  com- 
pmy,  bank,  banking  association  or  with  sach  bunker  as 
shall  be  designated  by  the  Comptroller,  as  soon  as  received 
by  the  custodian  thereof.  But  the  money  must  be  depos- 
ited in  the  county  where  the  fund  belongs,  where  it  can  be 
done  conveniently  and  safely  and  with  advantage  to  the  par- 
ties interested..  The  depositaries  desij^nated  shall  pay  a  tixir 
rate  of  interest  and  before  receiving  any  such  deposits,  shall 
give  to  the  people  of  the  State,  a  good  and  sufficient  bond, 
with  two  or  more  sureties,  ia  such  form  as  the  attorney -gen- 
eral shall  prescribe,  such  bond  to  ha  approved  by  the  county 
judge  of  the  county  in  which  such  savin^f!  bank,  bank,  trust 
compiny,  b\nk  association,  or  banker  shall  be  located,  and 
by  the  comptroller  of  the  State,  and  til-  d  in  the  office  of  the 
comptroller. 

§  747-  [Am'd  1802.]  Each  court  may  direct  that 
money  paid  into  that  court  in  any  action  or  proceeding 
brought  therein,  or  any  bond,  mortgage  or  otlier  security 
which  represents  projxrty  b<  longing  to  any  suit  or  party 
interested  therein,  may  be  paid  out,  transferred,  invested, 
re-invested,  or  deposited  in  any  manner  or  form  that  ap- 
pears to  it  best  for  the  interests  of  the  owners  thereof,  l^ut 
such  directions  must  be  embodie  I  in  an  order  or  f^ecree  of 
said  court,  founded  upon  proper  and  sufficient  evidence  pat- 
isfactory  to  the  court  that  snch  disposition  of  the  prop*  rty 
is  best  for  the  interests  of  the  owners  thereof  or  parties  in- 
terested  therein. 


SS  lir.1,1265 
C-onHol.  Act. 


ce( 


,  748-     [Am'd  1892.]     The  provisions  of  the   last  pre- 
Liug  section  shall  apply  to  all  courts  of  record  of  the  State. 


^ 
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§  749-  [  4m*d  1877.]  A  couuty  trea  urer,  or  other  offi- 
cer,  or  a  gaardion,  committ  e,  or  other  trastea,  in  whose 
name  is  t  iken  a  bond,  mortgage,  or  other  Becurity,  or  pub- 
lic stock  representing  money  paid  into  couit,  in  an  action  ; 
or  to  whom  stock  or  a  security,  or  nn  account,  d  ed, 
voucher,  receipt,  or  other  paper,  representing  or  relating  to 
such  mone  ,  is  transferred,  delivered,  lumle,  or  given,  pni- 
suant  to  law,  is  vested  with  titld  for  the  purposes  of  the 
trust ;  and  may  bring  an  action  upon  or  in  relation  to  the 
same,  in  his  offio'ial  or  representative  character. 

§  750-  On  the  expiration  of  the  offi  .in  1  term  of  a  county 
treasurer,  or  where  a  vacancy  occurs  in  his  ofhcj,  by  death 
or  otherwise,  nil  public  stocli,  bonds,  mortjijages,  rnd  o  her 
Hfcurities,  held  by  him,  as  prescribed  in  this  t  th-,  vest,  in 
his  successor  in  office :  and  all  money  deposited.  «i8  pre- 
8Cjil»ed  ill  thi^  title,  in  a  bmV,  trist  company  or  other  de- 
pository, to  his  credit,  vests  in,  and  must  be  carried  to,  the 
account  of  his  successor  in  office. 


§  751.  [Am'd  1892.]  No  money,  security  or  other 
prvjperty  which  shall  have  been  placed  in  the  custody  of  the 
court  shall  be  surrend-  red  without  the  productioa  of  a 
properly  c^^rtified  C'»py  of  an  order  of  the  conr*,  in  whose 
custody  said  money,  security  or  other  property  shall  have 
been  placed,  duly  made  and  entered,  directing  such  dispo- 
sition. Each  order  must  be  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is  made. 

§  752-  [Am*d  1892.]  Every  officer  havinj?  charge  of 
m  neys,  securities  or  other  property  in  the  custody  of  the 
court,  shall  keep  a  book  or  books  in  which  ho  shall  make  »\n 
I  xact  a -count  thereof.  Such  book  or  books  shall  stae  the 
na  1)6  of  the  court,  the  title  of  the  case,  the  date  of  receipt, 
from  whom  received,  the  amount  of  money,  if  any,  and  a 
descrij'tion  of  the  securities  or  other  property  reccivetl,  if 
any,  aod  each  a<1dition  of  interest ;  als)  the  date  an  I  <le- 
sciiption  of  ea^h  order  for  payment  and  the  dates  and 
amounts  of  payments  thereunder  and  to  whom  p.iid  ;  also  an 
account  of  each  change  of  investment,  if  any.  The  provi- 
sions of  this  section  shall  also  apply  to  all  bankn  or  trust 
companies  holding  any  of  the  funds  referred  to  in  this  title. 

§  75  3-  [  ^'»*<^  1877, 1892.]  Every  treasurer  or  financial 
officer  who  has  in  his  charge  or  possession  or  under  his  con- 
trol, money,  bonds,  stocks,  morti?ages  or  any  other  secur- 
ities or  property  as  prescribe!  inthi^j  title,  ranst,  once  in  each 
year,  make  a  report  to  th  3  comptroller  at  the  time  and  in  the 
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§  754 


§   167,  Con 
Bol.  Act. 


form  and  manner  which  he  may  prescribe,  containing  a  true 
stitement  of  his  accoants  for  the  preceding  year  or  fiom  the 
time  of  the  last  report.  This  report  must  be  verified  by  the 
oath  of  such  officer,  and  must  be  accompanied  by  the  certifi- 
cate of  the  proper  officer  of  each  bank  or  trust  company, 
stating  the  exact  amount  on  deposit  with  such  corporation 
to  the  credit  of  each  <  ase  separately.  Such  officer  or  bank 
or  trnst  company  shall  furnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail 
as  may  be  required. 

The  comptroller  is  authorized  to  employ  such  special 
clerk  or  clerks  as  he  may  deem  necessary,  to  carry  out  the 
provisions  of  this  act;  and  he  shall  cause  an  examitialion  of 
the  accounts  of  the  officers  i  eferred  to  in  this  act  to  be  made 
at  least  once  in  each  year,  and  shall  enforce  the  provisions 
thereof. 

Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  <  r  of  the 
chamberlain  of  the  city  of  New  York,  for  the  period  of 
twenty  years,  it  shall  be  paid  over  by  such  officer  with  all 
accumulations  of  interest  thereon,  after  deducting  his  legal 
fees,  to  the  treasur.r  of  the  State  of  New  York.  The  said 
treasarcT  shall  pay  such  sum  to  the  owner  or  owners  there- 
of upon  the  presentation  to  him  of  the  warrant  of  the 
comptroller. therefor.  The  comptroller  shall  draw  his  war- 
rant tor  such  sum  upon  the  presentation  to  him  of  an  order 
of  the  court  made  in  accordance  with  section  seven  hundred 
a 'id  fifty-one  of  tiie  code  of  civil  procedure  and  upon  due 
notice  to  said  comptroller. 

§  754.  ^ari  provision  of  this  title,  relating  to  a  county 
treasurer,  applies  to  the  chamberlain  of  tbe  city  of  New 
York,  with  respect  to  money  paid  into  court,  in  an  action 
ti'iable  in  th3  ciiy  and  c  mnty  at  New  York,  or  with  respect 
to  money,  or  a  bond,  mortgage,  or  other  security,  or  public 
stock,  repres^^nting  money  paid  into  court;  except  where 
special  provision,  with  respect  to  the  same,  is  otherwise  made 
by  law. 

TITLE  IV. 

Proceedings  upon  the  death  or  disahUity  of  a  party,  or  the  trans- 


Jer  of  his  interest. 


\ 


Action;  when  not  to  abate. 
Proceedings  upon  transfer 

of  interest,  or  devolution 

of  liability. 
Id.,  when  sole  party  dies 

and  action  survives. 
Id.,  when   one   of  several 

parties  dies. 
750,  760.  Id.,  when  part  of  cause 

of  action  survives, 
761.  When  court  may  order  ac- 


755. 
7.56. 


757. 
758. 


tion  abated. 
g  762.  Special  cases  excepted. 

763.  Death  of  party  after  ver- 

dict, etc. 

764.  Action  for  a  wronf;  not  to 

abate  after  verdi'  t,  etc. 
766.  No  verdict,etc.,can  be  taken 

after  a  party's  death. 
766.  Death,  etc.,  of  public  officer 

or  trustee. 


1 


§§  755-757         SURVIVAL  OF  ACTIONS.  U76 


§756.  [/Im'dl891.] 

An  action  does  not  ab  tte  by  any  event,  if  the  canse  of  s  Dem.  2SC. 
action  survives  or  coQtlaueR.  A  special  j»r  >ceedin){  does  not   n5N.Y.493. 
abate  by  any  event,  if  the  right  to  the  relief  songht  in  such  J&3  SSVi  I  ^  O 
special  proceeding  surviveHor  continnes,  but  this  provision  ^3  ^?/^.  -|  f<^ 
as  to  a  special  proceeding  applies  only  to  cases  whtre  a  party 
dies  after  this  act  takes  effect. 

§  756.    ^^  case  ot  a  transfer  of  interest  or  devolution  of    if  Week, 
liability,  the  action  may  be  continntd,  Ijy  or  against  the   J^^i^^^^^ 
o.iginsl  party;  unless  the  court  directs  the  person,  to  whtm    m  yf^^^'  ' 
the  interest  is  transferred,  or  upon  whom  the  lialiility  is  de-   Dig.  ii9. 
volved,  to  be  substituted  in  the  action,  or  j  lined  with  the  (d3^-^. ")  9~Z 
original  party,  as  the  case  requires. 

4  Ciy.  Pro.  76;  94  N.  T.  519;  23  Week.  Dig.  193;  1  How.  Pr. 
N.  S.  508;  43  Hun,  328;  133  N.  Y.  9;  138  I<1.  207;  140  Id.414. 

§  757.     l^m'd  1877.  1879.  1891.] 

In  c.ise  of  the  de  ith  of  a  sole  plaintiff  or  a  21  Hun.  136. 

sole  defendant,  if  the  cause  of  acti  »n  survives  or  continues,  Shud  18^* 

th  i  court  must,  upon  a  motion,  allow  or  compel  the  action  90  n.  y!  461. 

to  be  continued,  by  or  against  Ld-t  representative  or  sue  s-  suHnn.  44i; 

sor  in  interest.    In  case  rf  the  death  of  a  sole  party  tt  a  **^*'*v^L;5« 

i-pecial  procee  ling  aftv  r  this  act  takes  effect,  if  the  right  to  J^  Abb   N 

the  relief  honght  in  sitc'h  proceeding  survives  or  continue",  c.  284;  lis 

the  court  musf ,  uponn  motio  •,  alIo\vor  oomf)el  snch  proceed-  id.  493. 

ing  to  be  continued  by  or  against  his  representative,  orsuoces-  ^  ^'^iJ^Ji 

sorininterest.  This  jirovi^-ion  as  to  a  special  procecdng  does  id.^i8 ».  ' 

not  apply  where  provision  for  such  continuance  has  been  136M.Y.214. 

otherwise  made  by  law.      4.  3  /4^<«C  \  <o  o  -  29  Abb.  N.o. 

466. 
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§§  75S-762 


23  Al)b.    N. 

O.290. 

77  N.  Y.  480. 

2: J  Hun,  188; 

al  \t\.  3.K). 

6  Dem.  124. 

14  Civ    Pro. 

435. 

25  N.Y.  State 

Rep.  978. 

130  N.Y.  313, 


23  Abb. 
C.  290. 


N. 


22  Abb. 
284. 


N.C. 


§  768.  [Ain'd  1877.]  In  case  of  the  death  of  one  of  two  or 
more  plaintiffs,  or  one  of  two  or  more  defendants,  if  the  entire 
cause  of  action  survives  to  or  ajjainst  the  others,  the  action 
may  proceed  in  favor  of  or  aj^ainst  the  survivors.  But  the  es- 
tate of  a  person  or  party  jointly  Uable,  upon  contract,  with 
others,  shall  not  be  discharged  by  his  death;  and  the  court 
may  make  an  order  to  bring  in  the  })roper  representative  of 
the  decedent,  when  it  is  necessary  so  to  cfo,  for  tlie  proper  dis- 
position of  tlie  matter ;  and  wheVe  the  habihty  is  several  as 
well  as  joint,  may  order  a  severance  of  the  action  so  that  it 
may  proceed  separately  against  the  representative  of  the  de- 
cedent, and  against  the  surviving  defendant  or  defendants. 

§  760.  In  case  of  the  death  of  one  of  two  or  more  plain- 
tifts,  or  one  ot  two  or  more  defendants,  if  part  only  of  the 
cause  of  action,  or  part  or  some  of  two  or  more  distinct  causes 
of  action,  survives  to  or  against  the  others,  the  action  may 
proceed,  without  bringing  in  the  successor  to  the  rights  or  lia- 
bilities of  the  deceased  party ;  and  the  judgment  shall  not  af- 
fect him,  or  his  interest  in  the  subject  of  the  action.  But 
where  it  appears  proper  so  to  do,  the  court  may  require  or  * 
to  compel  the  successor,  or  a  person  who  claims  to  be  the  suc- 
cessor, to  be  brought  in  as  a  party,  upon  his  own  application 
or  upon  the  application  of  a  party  to  the  action. 

§  760.  [AnVd  1879.]  In  a  case  specified  in  the  foregoing 
sections  of  this  title,  where  such  a  person  applies  in  his  own 
behalf,  the  court  may  direct  that  he  be  made  a  party,  by 
amendment  of  the  pleadings,  or  otherwise,  as  the  case  re- 
quires. Where  an  application  is  made  by  the  plaintiff,  to 
bring  in  such  a  person  as  defendant,  the  court  may  direct  that 
a  simpleniental  summons  issue,  and  that  supplemental  plead- 
ingsnL)e  made.  Where  an  application  is  made  by  a  defendant, 
to  bring  in  such  a  person,  the  court  may,  and  where  the  pro- 
tection of  the  applicant's  rights  requires  it,  must  pennit  the 
defendant  to  commence  a  cross  action  for  that  purpose.  The 
cross  action  must  be  brought  in  the  same  court,  unless  the  ordei* 
otherwise  specially  directs.  If  it  directs  that  the  action  be 
commenced  in  another  court,  the  latter  court  may,  by  order, 
at  any  time  after  the  cross  action  is  commenced,  remove  to  it- 
self the  original  action,  with  like  effect,  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  directs,  theorig-- 
inal  action  and  the  cros«?  action  must  be  tried,  and  judgment 
rendered  therein,  ixs  if  they  were  one  action. 

§  761.  [Amhl  1877.  At  any  time  after  the  death  of  the 
plaintiff,  or  after  the  marriage  of  the  plaintiff,  where  it  affects 
the  rights  of  either  party,  the  court  may,  in  its  discretion, 
upon  notice  to  such  persons  as  it  directs,  and  upon  the  appli- 
cation of  the  adverse  party,  or  of  a  person  whose  interest  is 
affected,  direct  that  the  action  abate,  unless  it  is  continued 
by  the  proper  parties,  within  a  time  specified  in  the  order, 
not  less  than  six  months,  nor  more  than  one  year,  after  the 
granting  thereof." 

§  762.  The  foregoing  provisions  of  this  title  do  not  apply 
to  a  case  where  special  provision  is  otherwise  made  by  law. 


*Ho  in  original. 


^ 
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§  763.  If  either  party  to  an  action  dies,  after  an  accepted  J^N.  Y.61UL 

offer  to  allow  judgment  to  be  taken,  or  after  a  verdict,  re-  °  ^®™*  ***• 

gort,  or  decision,  or  an  interlocutory  judgment,  but  before  30  Abb.  N. 

nal  judgment  is  entered,  the  court  must  enter  final  judg-  ^-  3*^27 ^** 

ment^  in  the  names  of  the  original  parties;  unless  the  offer,  **•»••*'• 
verdict,  report,  or  decision,  or  the  interlocutory  judgment,  is 
set  aside. 

§  764.  [Am'd  1881,  1890.]    After  verdict,  report  or  de-  n4N.Y.579. 
cision  in  an  action  to  recover  damao^es  for  a  personal  injury,    22  Abb.    N. 
the  action  does  not  abate  by  the  death  of  a  party,  but  the   ^- ^*»''**^**- 
subsequent  proceedings  are  the  same  as  in  a  case  where  the   ^'°' 
cause  of  action  survives.    And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action 
does  not  abate  by  the  death  of  the  party  against  whom  the 
same  was  rendered. 

§  765.  This  title  does  not  authorize  the  entry  of  a  judg-  ^.^^Jg"**  ^ 

ment  against  a  party,  who  dies  before  a  verdict,  report,  or  2  civ    Pro 

decision  is  actually  rendered  against  hinL    In  that  case  the  149. 

verdict,  report,  or  decision  is  absolutely  void.  a  Dem.  236. 

§  760.  Where  an  action  or  special  proceeding  is  authorized  140H.T.414. 
or  directed  by  law,  to  be  brought  by  or  in  the  name  of  a  pub- 
lic officer,  or  by  a  receiver,  or  other  trustee,  appointed  by 
virtue  of  a  statute,  his  death  or  removal  does  not  abate  the 
action  or  special  proceeding  ;  but  the  same  may  be  continued 
by  his  successor,  who  must,  upon  his  application,  or  that  of  a 
party  interesteclj  be  substituted  for  that  purpose,  by  the  order 
of  the  court,  a  copy  of  which  must  be  annexed  to  the  judg- 
ment-roll. 

TITLE  V. 

Motions  and  'orders  genercMy. 

2  767.  Definition  of  an  order.  §  775.  When  stay  of  prooeedingB 

7G8.  Id.;  of  a  motion.  not    to    exceed     twenty 

769.  Motions  in  supreme  court;  days. 

where  to  be  heard.  776.  Subsequent  application  for 

770.  Motions  in  New  York  city.  order,  after  denial,  etc.- 

771.  In  absence  of  judge,  mo-  of  prior  application. 

tion  may  be  transferred  777.  Id.;   as  to  application   for 

to  another  judge.  ju<lgment. 

772,773.  Whatjudges  may  make  778.  I^^nalty  for  violating  last 

orders  out  or  court,  with-  two  sections, 

out  notice.  779.  Costs    of  a  motion ;    how 
774.  Review  of  order  made  by  collected. 

anotherjudge. 

§  707.  A  direction  of  a  court  or  judge,  made,  as  pre- 
scribed in  this  act,  in  an  action  or  special  proceeding,  must  be 
in  writing,  unless  otherwise  specified  in  the  pai-ticular  case. 
Such  a  direction,  unless  it  is  contained  in  a  judgment,  is  an 
order. 

§  768.  An  application  for  an  order  is  a  motion.  135  N.  y.^to. 

§  769.  [AiYVd  1879.]    A  motion,  upon  notice,  in  an  action  \  ^1^7,  Coiv 

in  the  supreme  court,  must  be  made  within  the  judicial  dis-  rJ,*'^^*'*"  p 

trict,  in  which  the  action  is  triable,  or  in  a  county  adjoining  3^  ' 

that  in  which  it  is  triable  ;  except  that  where  it  is  triable  in  '27  Hun   21- 

the  first  judicial  district,  the  motion  must  be  made  in  that  dis-  28  Id.  294.   ' 

trict ;  and  a  motion,   upon  notice,   cannot  be  made  in  that  fi  Civ.   Pro. 

district,  in  an  action  triable  elsewhere.     But  this  section  does  90;  Id.  106. 

not  api)ly  to  a  case,  where  it  is  specially  prescribed  by  law,  44  Hun,  46. 
that  a  motion  may  be  made  in  the  county,  where  the  appli- 
cant, or  other  person  to  be  affected  thereby,  or  the  attorney 
resiaes. 
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§§  rro-777 


g  1117,  Con- 

HOl.  Act. 

9  Daly,  44. 
26  Hun.  542. 
186  N.  Y,  76. 


13  Hun,  579; 
25  Id.  254. 
5  Month.  L. 
Bui.  88. 
31  Hun,  20. 
13    Abb.   N. 
C.  374. 
48  Hun,  76. 


27  Hun,  21. 
2  Civ.  Pra 
440. 


g  770.  In  the  first  judicial  district,  a  motion  which  else- 
where must  be  made  in  court,  may  be  made  to  a  judge  out  of 
court,  except  for  a  new  trial  on  the  merits. 

§  77 1 .  Where  notice  of  a  motion  is  given,  or  an  order  to 
show  cause  is  returnable,  before  a  judge,  out  of  court,  who, 
at  the  time  fixed  for  the  motion,  is  or  will  be  absent,  or  un- 
able, for  any  other  cause,  to  hear  it,  the  motion  may  be  trans- 
ferred, by  his  order,  made  before  or  at  that  time,  or  by  the 
written  stipulation  of  the  attorneys  for  the  parties,  to  another 
judge  before  whom  it  might  have  been  originally  made. 

§  772.  [Am''d  1877.  Where  an  order,  in  an  action^  niay 
be  made  by  a  judge  of  the  court,  out  of  court,  and  without 
notice,  and  the  particular  jud^e  isiiot  specially  designated  by 
law,  it  may  be  made  by  any  judge  of  the  court,  in  any  part 
of  the  State ;  or,  except  to  stay  proceedings  after  verdict, 
report,  or  decision,  by  a  justice  of  the  supreme  court,  or  by  a 
judge  of  a  superior  city  court  within  the  city  wherein  his 
court  is  located,  or  by  the  county  judge  of  the  county  where 
the  action  is  triable,  or  in  wmch  the  attorney  for  the  ap- 
plicant resides.  Where  such  an  order  grants  a  provisional 
remedy,  it  can  be  vacated  only  in  the  mode  specially  pre- 
scribed by  law  in  any  other  case,  it  may  be  vacated  or 
modified,  without  notice,  by  the  judge  who  made  it,  or,  upon 
notice,  by  him,  or  by  the  court. 

§  773.  The  limitation,  contained  in  the  last  section,  of  the 
county  judges^  who  may  make  an  order,  does  not  apply  to  a 
case  where  it  is  prescribed  in  this  act,  in  general  words,  that 
a  particular  order  may  be  made  by  a  county  judge,  or  by  any 
county  judge. 

§  774.  [Am'd  1877.]  An  order,  made  by  a  judge  of  a 
court  other  than  the  court  in  which  the  action  is  pending,  may 
be  reviewed  in  the  same  manner,  as  if  it  was  made  by  a  judge 
of  the  court,  in  which  the  action  is  pending. 

§  775,  Am^d  1S77.]  An  order  to  stay  proceedings  in  an 
action,  for  a  longer  time  than  twenty  days,  shall  not  be  made 
by  a  judge,  out  of  court,  excejpt  to  stay  proceedings  under  an 
order  or  judgment  appealed  from,  or  where  it  is  made  upon 
notice  of  the  application  to  the  adverse  party,  or  in  cases 
where  special  provision  is  otherwise  made  by  law. 

§  770-  If  an  application  for  an  order,  made  to  a  judge  of 
.  the  court,  or  to  a  county  judge,  is  wholly  or  partly  refused, 
or  granted  conditionally,  or  on  terms  ;  a  subsequent  applica- 
tion, in  reference  to  the  same  matter,  and  m  the  same  stage  of 
the  proceedings,  shall  be  made  only  to  the  same  judge,  or  to  the 
court.  If  it  is  made  to  another  judge,  out  of  court,  an  order 
panted  thereupon  must  be  vacated  by  the  judge  who  made 
it ,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  appU- 
cation,  by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of 
the  facts. 

§  777  Where  an  application  is  made  to  the  court  for 
judgment,  it  cannot  be  withdrawn,  without  the  express  per- 
mission of  the  court ;  and  a  subsequent  application  for  judg 
ment  shall  not  be  made,  at  a  term  held  by  another  judge,  ex- 
cept where  the  first  application  is  so  withdrawn  ;  or  wnere 
the  directions,  given  thereupon,  require  an  act  to  be  done, 
before  judgment  can  be  rendered  ;  or  where  the  fact  of  the 
former  application  is  stated,  and  the  proceedings  thereupon. 


^ 


»  778-780 


TIME. 
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aod  subsequent  thereto,  are  fully  set  forth,  in  the  papers  upon 
which  the  application  is  made. 

§  778.  A  person  makinj?  an  application,  forbidden  by  the 
last  two  sections,  with  kuowledf^^e  of  the  previous  application, 
shall  be  punished  by  ihe  court,  for  a  contempt. 

§  779.  lAnVd  18Y7,  1879.  1882,  1884.1  Where  costs  of  a 
motion,  or  any  other  sum  or  money,  directed  by  an  order  to 
be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose 
by  the  order,  or  if  no  time  is  so  fixed,  within  ten  days  after 
the  service  of  a  copy  of  the  order,  an  execution  agaiust  Uie 
personal  property  only  of  the  party  required  to  pay  the 
same,  may  be  issued  by  an\  party  or  person  to  whom  the 
said  costs  or  sum  of  money  is  i.iade  payable  by  said  order,  or 
in  case  pemiission  of  the  court  shall  be  tirst  obtained  by  any 
party  or  person  having  an  int.i.'est  m  compelling  payment 
thereof,  which  execution  shall  be  ia  the  same  form,  as  nearly 
as  may  be,  as  an  execution  upon  a  judgment,  omitting  the  i-e- 
citals  and  directions  relating  to  rtal  property  ;  and  all  pro- 
ceedings on  the  part  of  the  party  re^juirea  to  pay  the  same, 
except  to  review  or  vacate  the  order,  are  stayed  without  fur- 
ther direction  of  the  court,  until  the  payment  thereof.  But 
the  adverseparty  maj',  at  his  election,  waive  the  stay  of  pro- 
ceedings. Where  the  order  directs  that  the  cost  of  a  motion 
abide  tne  event  of  the  action,  or  where  costs  of  a  motion, 
awarded  by  an  order,  have  not  been  collected  when  final 
judgment  is  entered,  they  may  be  taxed  as  part  of  the  costs 
of  the  action  or  set  off  a^^nst  costs  awarded  to  the  adverse 
party,  as  the  case  requires.  But  nothing  herein  contained 
shall  be  so  construed  as  to  relieve  a  party  or  person  from 
punishment  as  for  contempt  of  court  for  disobeaiance  to  an 
order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

TITLE  VI. 
Miscellaneous  practice  regtUations. 

Abticle  1.  General  regulations  rcspeciing  time. 
2.  Preferred  and  deterred  causes. 
8.  Service  of  papers. 

4.  Discovery  of  hooks  and  papers. 

5.  General  regulations  respecting  bonds  and  undertakioga. 

6.  Other  matters. 

ARTICLE  FIRST. 


14  Hun,  1. 
10  Dnly,  71. 
26HuQ,  61& 
13    Abb.  N. 
C.  374. 
2  Dem.  4ft(). 
38  Hun,  .'^9. 
5  Dem  i2!*9. 
38  Hun,  r>'^i. 
2UAbb.AN.C. 
292 

SN.Y.State 
Rep.  568. 
62  Hun. 461. 
6N.Y.Supp. 
512. 

24N.Y.8Ute 
25;  Id.  811; 
32  Id.  383; 
Id.  985. 
30  Abb.  H. a 
33. 


G-ENEBAL  Regulations  respecting  Time. 


780. 
781. 
782. 
783. 
781. 


Notice  of  motion,  to  be 
eight  days. 

How  time  enlarged,  before 
its  expinition. 

Copy  of  affidavit  mast  be 
served. 

Relief  after  time  has  ex- 
pired. 

When  time  cannot  be  ex- 


tended, 
g  785.  Qualiiieution    of  last  sec- 
tion. 

786.  Orders  in  certain  actions; 

how  put»lished. 

787.  Time    for    publication    of 

notice;  how  computed. 

788.  [Repealed  1892. J 


1  Civ.    Pro. 
17,  404. 
25  Hun,  2'i4; 
49  Id.  '2''«. 


§  780.  lAm^d  1890.]    Where  special  provision  is  not  other- 
wise made  by  law,  or  by  tlie  general  rules  of  practice,  if  notice 
of  a  motion,  or  of  any  other  proceeding  in  an  action,  before  a 
court  or  a  judge,  is  necessary,  it  must,  if  personally  served, 
be  served  at  least  eight  days  before  the  time  appointed  for  ?o/^^i,S'^' 
the  hearing ;  unless  the  court  or  a  judge  thereof,  or  a  county  406°i38n  Y* 
iudge  of  the  county  where  the  action  is  triable,  or  in  which  665! 
The  attorney  for  the  applicant  resides,  upon  an  affidavit  show 
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TIME. 


§§  781-787 


11  Abb.  N.C. 
233. 


11  Abb.    N. 

C.  233 

62  How.  Pr. 

4G0 ;  66    Id. 

391. 

14  Abb.    N. 

C.  510. 

MN.Y.State 

Rep.  8. 

5  Month.  L. 
Bui.  81 


ing  grounds  thei*efor,  makes  an  order  to  show  cause  why  the 
application  should  not  be  ff ranted  ;  and,  in  the  order,  directs 
tnat  service  thereof,  less  tnan  eight  days  before  it  is  return- 
able, be  sufficient. 

§  781.  Where  the  time,  within  which  a  proceeding?  in  an 
action  after  its  commencement,  must  be  tiiken,  has  bej^un  to 
run,  and  has  not  expired,  it  may  be  enlarged,  upKon  an  affidavit 
showing  grounds  therefor,  by  the  court,  or  by  a  judge  author- 
ized to  make  an  order  in  the  action. 

§  T82.  In  a  case  specified  in  the  last  two  sections,  the 
affidavit,  upon  which  the  order  was  granted,  or  a  copy  there- 
of must  be  served  with  a  copy  of  the  order  ;  otherwise,  the 
order  may  be  disregarded. 

§  783.  After  the  expiration  of  the  time,  within  which  a 
pleading  must  be  made,  or  any  other  proceeding  in  an  action, 
after  its  commencement,  must  be  taken,  the  court,  upon  good 
cause  sliown,  may,  in  its  discretion,  and  upon  such  terms  as 
justice  re(iuires,  relieve  the  party  from  the  consequences  of 
an  omission  to  do  the  act,  and  allow  it  to  be  done  ;  except  as 
otherwise  specially  prescribed  by  law. 

6N.Y.Snpp.  681. 

§  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the 
time,  fixed  by  law,  within  which  to  commence  an  action  :  or 
to  take  an  appeal  ;  or  to  apply  to  continue  an  action  where  a 
party  thereto  has  died,  or  has  incurred  a  disability  for  the 
time  fixed  by  the  court,  within  which  a  supplemental  coiii- 
plaint  must  be  made,  in  order  to  continue  an  action  ;  or  an 
action  is  to  abate,  unless  it  is  continued  by  the  proper  parties. 
A  court,  or  a  judge^  cannot  allow  either  of  those  acts  to  be 
done,  after  the  expiration  of  the  time  fixed  by  law,  or  by  the 
order,  as  the  case  may  be,  for  doing  it ;  except  in  a  case 
specified  in  the  next  section. 

§  785.  lAm''d  1877.]  Where  a  party  entitled  to  appeal 
from  a  judgment  or  order,  or  to  move  to  set  asidt^  a  final 
judgment  for  error  in  fact,  dies  either  before  or  after  this 
chapter  takes  effect,  and  before  the  expiration  of  the  time 
within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
cou»'t  may  allow  the  appeal  to  be  taken,  or  the  motion  x>o  be 
made,  by  the  heir,  devisee,  or  personal  representative  of  the 
decedent,  at  any  time  within  four  months  after  his  death. 

§  786.  Where  an  action  is  brought  for  the  collective  bene- 
fit of  the  creditors  of  a  person,  or  of  an  estate,  or  for  the 
benefit  of  a  person  or  persons,  other  than  the  plaintiff,  who 
will  come  in  and  contribute  to  the  expense  of  the  action^ 
notice  of  a  direction  of  the  court,  contained  in  a  judgment  or 
order,  requiring  the  creditors,  or  other  person  or  pei'sons  to 
exhibit  their  demands,  or  otherwise  to  come  in,  must  be  pub- 
lished, once  in  each  week,  for  at  least  three  successive  weeks^ 
and  as  much  longer  as  the  court  directs,  in  the  newsptiper, 
published  at  Albany,  in  which  legal  notices  are  required  U)  h<? 
published,  and  in  a  newspaper,  published  in  the  county  where 
the  act  is  required  to  be  done.* 

§  787.  The  period  of  publication  of  a  legal  notice,  in  an 
action  or  special  proceeding,  brought  in  a  court,  either  of 
record  or  not  of  record,  or  before  a  judge  of  such  a  court, 
must  be  computed,  so  as  to  exclude  the  first  day  of  publical 

*  See  L.  1884,  c.  133,  repealing  all  acts  providiag  for  a  State  paper. 


§§  7SS-79I     PREFERRED  AND  DEFERRED  CAUSEa    ISi 

tion,  and  incUicIc  the  day,  on  which  the  act  or  event,  of  which 
notice  is  given,  is  to  haijpou,  or  which  coiniJletes  the  full  period 
of  publicutio^. 

§  788.  [ReDcaled  ly  Statutory  Conot.uctiou  Law. 
L.  Ib92.  c.  677.]  y^^  cAL^  V  V  lXc^^^s.^<-<^  *7  ^  S^9  V* 

ARTICLE  SECOND.  • 
Pkefehhed  and  Deferred  Causer. 

g  780.  Prefereiioe  of  certain  act-  g  793.  When  an  order  is  necea- 

ions  V)y  the  people.  nary. 

790.  W.;  of  criminal  actions.  794.  When  cause  parsed,  how 

791.  Id.;  among  civil  actions.  placed  upon  the  ciilendar. 

792.  Id- ;  in  mandamus  or  pro-  795.  Note  of  issue  to  «iatc  time 

hibition.  when  passed. 

8  789.  A  trial,  a  motion,  api>eal,  or  hearing,  in  an  action  by 
the  people  to  recover  money,  funds,  credits,  or  other  pn>i)erty, 
helcf  or  owned  by  the  State,  or  held  or  owne<l,  officiailv  or 
otherwise  for,  or  in  behalf  of,  a  public  or  governmental  in- 
terest, by  a  municipal  or  other  public  coi'ix>rati()n,  or  by  a 
board,  officer,  custodi-an,  agency  or  agent  ofthe  State,  or  of  a 
city,  county,  town^  village,  or  other  division,  siilxli vision,  de- 
partment, or  portion  of  the  State,  which  the  defendant  has, 
without  right,  obtained,  received,  converted,  or  disjjosed  of  ; 
<jr  to  recover  damages,  or  other  compensation,  for  so  obtain- 
ing, receiving,  paying,  converting,  or  disix)sing  of  the  same  ; 
or  the  aiding  or  abetting  thereof;  is  entitled,"  on  the  applica- 
tion of  the  Attorney-Greneral,  to  a  preference  over  any  other 
business,  at  a  tei-m  or  sitting  of  any  court  of  the  State,  irre- 
spective of  its  place  upon  the  calendar. 

§  790.  A  criminal  action,  including  an  api>eal  or  otlu;r 
proceeding  in  a  criminal  cause,  is  entitled,  under  the  direction 
of  the  court,  to  preference  in  the  trial  t)r  hearing  thereof,  over 
all  civil  actions  and  special  proceedings,  except  as  prescribed 
in  the  last  section. 

§  791 .  lAm'd  1877,  1879, 18S3, 1883, 1884, 1887.]   Civil  causes  S" y^fj^' 
are  entitled  to  preference  among  themselves,  in  the  trial  or   ir>Wet'lc. 
hearing  thereof,  in  the  following  order,  next  after  the  causes    I>iK.  1 13. 
specified  in  the  last  section  but  one  :  91  N.Y.  239. 

C7  How.  I'r.  610.  139N.Y.645. 

1.  An   action  or  special  proceeding  brought  by  or  against  92  N.Y.  047, 
the  people  of  the  State,  or  by  or  against  any  State  ofliccr  or  ^  4,  f^/i^iTl 
l^xird  of  State  officers  as  such,  and  in  which  the  people  or 

such  officer  or  board,  appear  by  the  Attorney-General ;  where 
the  Attorney -(ieneral  has  given  n(>tice,  at  the  time  of  service 
or  notice  of  trial  or  argument,  of  a  particular  day  in  the 
term  on  which  lie  will  move  it.  If  the  action  or  special  pro- 
ceeding is  not  moved  by  him  for  trial  or  argument  on  that 
day,  or  as  soon  thereafter  in  the  same  term  as  the  court  can 
hear  it,  the  other  party  may  then  move  the  trial  or  argument; 
otherwise  it  shall  not  be  im)ved  out  of  its  order  at  that  tcnn, 
except  by  the  special  order  of  the  court. 

2.  An  action  or  special  proceeding  in  which  the  mayor,  aid' 
ennen  and  commonalty  of  the  city  of  New  York,  or  a  board 
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Rniioctio  .  ,         ,  ,  . 

ir  Iho  prevctilion  or  punislmient  or  violutious  of  a 
luting  to  either  of  thoHc  Hubji'ct*,  or  the  corflmissioncrs  of 
pilots  in  the  city  or  New  Yoilc,  ui?  mrtics  ;  where  a. notice 
similar  to  the  notice  prescnbed  m  the  last  subcliviraon,  has 
been  itcrved  by  tlieir  attorney  lit  the  time  of  service  of  the 
notice  of  trial  orar^inent.  The  provisions  of  the  lust  sub- 
division, relating  to  moving  the  trial  or  at^ument,  apply  to  a. 
cause  within  this  suIhIi vision. 

3.  In  the  courtof  upiieuls  or  the  supreme  court,  an  appeal 
taken  by  either  party  in  un  iLction  or  special  proccediii<;, 
other  than  an  specified  in  subdivision  first  of  this  section, 
where  the  people  of  the  State,  or  a  iNNird  of  State  ulflccrs  are 
Bole  parties,  or  a  State  officer  is  sole  party,  plaintiff  or  defead- 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  notion,  where  the  pendency  of  the  action 
prevents  a  Unul  settlement  of  the  estate  of  the  deceased 

6.  In  any  conrt,  an  action  or  special  proceeding  in  which  ilq 
executor,  or  lui  administrator,  or  an  infant,  or  a  receiver  ap- 
pointed by  the  court,  or  general  assignee  for  the  b^icfit  of 
ci'editors,  is  the  sole  plaintiff  or  sole  defendant;  an  action  or 
special  proceeding  fur  the  construction  of,  or  an  adjudicutioa 
upoo  a  will.mwhich  the  aOrainistnitor,  with  the  will  annexed, 
or  the  cxccutopof  the  will  is  joiQcd,  us  plaintifT  or  defendant, 
with  one  or  ntore  otiicr  parties,  and  in  tlio  court  of  appeals  or 
tlie  supreme  court,  an  appeal  from  the  decree  or  decision  of  a 
mirrusatc's  court,  determining  a  will  to  be  vaUd  and  admit- 
ti[^  it  to  probate,  or  determining  au  instrument  offered  for 
prubato  as  a  will  to  be  invalid  or  not  entitled  to  probate  as 
such,  or  granting  gcncrulletters  or  administration  or  direct>- 
Ing  the  distribution  of  a  fund  or  payment  of  money  by  an 
executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accuuntiiig  ot 
otherwise  by  an  administrator  or  an  executor. 

B,  An  action  fur  dower,  where  the  plaintiff  makes  proof,  by 
6**-   iifBrtavit,  to  the  satisfaction  of  the  courts  or  a  judge  thereot', 
that  she  has  no  sufficient  means  of  support,  aside  from  the 
estate  in  controversy. 

7.  An  action  againiU^  a  corporation  or  Joint-stock  association, 
issuing  bunk  notes  or  any  kind  of  paper  credits  to  circulalie  ue 
ntoney,  or  by  or  against  the  receiver  of  such  coijMtration  or 
association.  An  action  in  winch  a  county  or  town  is  sole  plain- 
tiff or  defendant. 

„,,       S.  An  action  lurainst  a  corpomtion  founded  upon  a  note  or 

I  li;   other  evidence  of  <lebt,  for  the  absolute  payment  of  money. 

An  action  upon  au  undertaking  given  upon  an  appeal  to  the 

409.    court  of  ap|x;uls  or  to  stay  tlie  execution  ou  an  appeal  to  the 

eoui't  of  appeals. 

\>,  An  action  u^^inst  a  ^eriff,  in  his  official  capacity,  or  an 
action  by  a  sheriff  or  late  sheriff,  to  I'ccover  for  a  breach  of 
the  obligation  of  a  bond  or  bonds,  or  an  instrument  or  instru' 
ments  of  indemnity,  or  an  undertaking  or  undertakings  given 
to  him  in  his  ufflciut  capacity. 


10;  A  cause  entitled  to  preference  by  the  general  rules  of 

tice,  or  by  the  s|>ecial  order  of  the  court  m  the  part'—'    - 

Where  an  issae  of  law  and  au  issue  of  fact,  or  I 


er  question 
D  of  the  CI 


i  uf  different  natures,  come  before  the 
urt  for  trial  or  hearing,  the  pr^erence 


^ 
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given  by  this  section  affects  only  the  order  in  which  the  issues 
or  questions  of  the  same  nature  are  to  be  disposed  of. 

S  TOS.  Where  a  writ  of  maodamus  or  of  prohibition  has 
been  issued,  from  the  general  term,  to  a  special  term,  or  a 
judge  of  the  same  court,  the  cause  may,  in  the  discretion  of 
the  court,  or,  where  an  appeal  is  tal<en  therein  to  the  court 
of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

^  793.  lAin'd  1879,  1888.]    No  action  or  special  pn>cced-    ,  ^       j.^.. 
ing  shall  be  placed  as  a  preferred  cause  upon  tlie  calendar  of    J-^, 
any  circuit  court  or  trial  term  or  special  term  of  any  court,   j>i'n.  Y.  2:k»- 
but  the  party  desiring  a  preference  of  anj'  cause  shall  serve  ^  ^  j^v  a  /-> 
upon  the  opposite  pxrty,  with  his  notice  of  trial,  a  notice  that  '  '' 

an  application  will  be  made  to  the  court,  at  the  opening  there- 
of, for  leave  to  move  the  same  as  a  preferred  cause  ;  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  no^  ap- 
pear in  the  pleadings  or  other  papers  upon  which  the  ctiuse  is 
to  be  tried,  the  notice  must  be  accompanied  by  an  affidavit 
showing  such  facts.  The  application  for  a  preference  shall  be 
made  at  the  opening  of  the  court,  and  if  it  shall  apiiear  that 
the  cause  is  entitled  to  a  preference  and  is  intenued  to  be 
moved  for  trial  at  the  term  at  which  the  application  is  made, 
the  court  may  direct  that  it  shall  be  so  heartL  Where  the 
right  to  a  preference,  in  an  appellate  court,  depends  uiK)n 
facts  which  do  not  appear  m  the  pleadings  or  other  papers 
upon  which  the  cause  is  to  be  heard,  the  party  desiring  a 
preference  must  procure  an  order  therefor  irom  the  court  or 
a  judge  thereof  upon  notice  to  the  adverse  party.  A  copy  of 
the  order  must  be  served  with  or  before  the  notice  of  argu- 
ment. Such  an  order  is  not  appealable  ;  but  it  may  be  vacated 
by  the  judge  or  judges  holdmg  the  term  at  which  the  pre- 
ferred cause  is  noticed  for  hearing.  But  a  preliminary  order 
is  not  requisite^  in  an  appellate  court,  in  a  case  embraced 
within  subdivision  first  or  second  of  section  seven  hundred 
and  ninety-one ;  and  the  order  in  a  case  embraced  within  sub- 
division six  of  that  section  may  be  made  ex  parte,  in  the  ap- 
pellate court,  and  is  conclusive. 

§  794.  lAm*d  1888,  1889.]  When  any  action  or  special  g  1084,  Con- 
proceedinj^,  placed  upon  the  calendar  of  a  term  of  a  court  of  sol.  Act. 
record,  held  in  the  city  and  county  of  New  York,  is  regularly 
called  and  passed,  or  is  put  over  the  term  by  stipulation, 
without  a  postponement  by  the  court,  for  good  cause  shown,  it 
must  thenceforth  be  placed  on  the  same  or  a  future  calendar 
as  if  the  date  of  the  issue  was  the  time  when  it  was  thus 
passed  ;  and  any  cause  which  shall  be  thus  passed  or  put  over 
the  term,  after  it  has  been  advanced  as  a  preferred  cause, 
shall  lose  its  right  to  a  preference. 

§  796.  In  a  case  specified  in  the  last  section,  the  party  g  1083  Coa- 
placing  the  cause  upon  the  calendar,  for  a  sub>e(iuent  term,  so'-  Act. 
must  state,  in  the  note  of  issue,  the  date  of  the  issue,  as  pre- 
scribed in  that  section.  If  be  omits  to  do  so,  by  reason  where- 
of the  cause  retains  its  priority  on  the  calendar,  the  court,  on 
the  application  of  the  adverse  party,  or  of  its  own  motion, 
may  strike  the  cause  from  the  calendar. 

ARTICLE  THIRD. 

Service  of  Papers. 

|796.  Paper  may  be  served  per-       §  797.  Other  modes  of  service. 

sonally.  Style  and  weight  798.  Double  time  when  served 

of  paper  regulated,  through  the  post-office. 


r 
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§§  796-796 


g  799.  When  paper  to  bo  served 
on   attorney ;    when    ser- 
vice not  required. 
8W.  \V  hen  nervice  may  be  made 
on  dork  for  non-resident. 


2  Abb.  N.  C. 
454;  21  Id. 
214. 

.'iuN'.Y.State 
Rep.  818. 


r>N.Y.8tale 
Rep.  6G3. 


23  N.Y.Slale 
Rep.  396 


§  801.  Service  throngli  hranfli 
post-oftico  in  Jsew  Voik 
city. 
802.  TItis  article  not  applicable 
to  .service  of  summoDs, 
etc. 

$5  796.  [Ain'd  1888.]  A  notice  or  other  paper  in  an  action 
may  be  served  on  a  party  or  an  attorney  either  b^r  delivering: 
it  to  him  personally  or  in  the  manner  prescribed  in  the  next 
section.  All  papers  so  served  or  reriuired  to  be  lilecl  in  an 
action,  shiill  be  plainly  and  leg-ibly  written  or  printed  in  black 
ink  upon  durable  paper  of  pcood  material,  and,  if  imprinted  by 
typewriter,  .such  paper  shall  be  of  linen  quality  equal  in 
weif^lit  to  sixteen  pounds  to  the  double  cap  ream,  of  seven- 
teen by  twenty-eight  inches  in  size,  and  service  of  filinpr  of 
papers  printed  or  written  upon  such  paper  with  such  ink  shall 
oe  deemed  a  compliance  with  the  terms  of  this  section.  The 
tran.scribed  minutes  of  a  stenographer  taken  in  any  civil  or 
criminal  action,  or  in  any  hearing  or  special  proceeding-,  civil 
or  criminal,  shall  be  written  or  typewritten  on  paper  of  the 
size  hereinafter  specified;  and  all  cases,  briefs,  points  or 
other  papers  required  or  used  on  an  appeal  from  any  judg-- 
ment,  determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  piinted  by  the  rules  of  any 
court)  on  paper  of  a  uniform  size,  as  follows :  The  paper 
must  ])e  ten  and  one  half  inches  by  eight  inches,  and  bound  on 
the  edge  of  the  greatest  length. 

§  797.  [Am'd  1879.]  Where  the  service  is  not  personal,  it 
may  be  made  as  follows  : 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by 
depositing  the  paper,  properly  enclosed  in  a  .post-i)ai(l  w^rap- 

Ser,  in  the  post-office  of  the  party  or  the  attorney  serving-  it, 
irected  to  the  person  to  be  served,  at  the  address,  within 
the  State,  designated  by  him  for  that  purpose,  upon  the  pre- 
ceding papers  in  the  action  ;  or,  where  he  nas  not  made  such 
a  designation,  at  his  place  of  residence,  or  the  place  where  he 
keeps  an  office,  according  to  the  best  information  which  can 
conveniently  be  obtained  concerning  the  same. 

2.-  Upon  an  attorney,  during  his  absence  from  his  office,  by 
leaving  the  paper  with  his  partner  or  clerk  therein,  or  with  a 
person  having  charge  thereof. 

■8.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his 
office,  and  the  service  is  made  between  six  o'ekick  in  the 
morning  and  nine  o'clock  in  the  evening,  either  by  leaving  it, 
in  a  conspicuous  place  in  his  office,  or  b;^  depositing  it,  inclosed 
in  a  sealed  wraiJj^er,  directed  to  him  in  his  (office  lotter-bt>x  ; 
or,  if  the  office  is  not  open,  so  as  to  admit  of  leaving  the  piiper 
therein,  and  there  is  no  office  letter-box,  by  leaving  it  at  Jiis 
residence,  within  the  State,  with  a  person  of  suitable  age  and 
discretion. 

4.  Upon  a  party,  by  leaving  the  prijier  at  his  residence 
within  the  State,  between  .six  o'clock  in  the  morning  and  nine 
o'clock  in  the  evening,  with  a  person  of  suitable  age  and  dis- 
cretion. 

§  798.  Where  it  is  prescribed  in  this  act,  or  in  the  genera} 
rules  of  practice,  that  a  notice  must  be  given,  or  a  i)aper«mu.st 
be  server!,  within  a  specified  time,  before  an  act  is  to  be  done ; 
or  that  the  adverse  party  has  a  specified  time,  after  notice  <*r 
service,  within  whicn  to  do  an  act ;  if  service  is  made  through 
the  post-office,  the  time  so  required  or  allowed"  is  double  the 
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time  specified  ;  except  that  service  of  notice  of  trial  may  be 
made,  through  the  post-office,  not  less  than  sixteen  days  before 
the  day  of  trial,  including  the  day  of  service. 

§  *7QO-  Where  a  party  has  appeared,  a  notice  or  other 
paper,  recjuired  to  be  served  in  an  acticm,  must  be  served  up- 
on his  attorney.  If  a  defendant  has  not  appeared^  service  of 
a  notice  or  other  paper,  in  the  ordinary  procedmgs  in  the 
action,  need  not  be  made  upon  him,  unless  he  is  actually  con- 
fined in  jail,  for  want  of  bail. 

§  80p.  Where  a  party  to  an  action,  who  has  appeared  in 
person,  resides  without  the  State,  or  his  residence  cannot, 
with  reasonable  diligence,  be  ascertained,  and  he  has  not 
designated  an  address,  within  the  State,  upon  the  preceding 
papers,  service  of  a  jjaper  uix)n  him  may  be  made,  by  serv- 
ing it  on  the  clerk. 

§  801.  In  the  city  of  New  York,  where  a  paper  is  served,    ^  1081,  Con 
or  a  return  is  made,  through  the  posi-offlce,  the  uc|)osit  of  the   »oI.  Act. 

Sackage  in  a  branch  post-office  has  the  same  effect,  as  a 
eposit  in  the  general  or  principal  ix>st-office  of  that  city. 

§  802.  This  article  does  not  apply  to  the  service  of  a  sum- 
mons, or  other  process;  or  of  a  paper  to  brinj?  a  party  into 
contempt ;  or  to  a  case  where  the  mode  of  service  is  specially 
prescribed  by  law. 

ARTICLE  FOURTH. 
Discovery  of  Books  and  Papers. 

g  803.  Coart  may  direct  discovery  racated. 

of  bookB,  etc.  g  807.  ProceedinRs  upon  the  re- 

804.  Rules    to     prescribe    the  turn  of  the  ordt»r. 

cases,  etq.  808.  Penalty  for  dlHobedience. 

805.  Petition  for  discovery,  and  809.  Effect  of  papers,  etc.,  pro- 
order  thereupon,  duced. 


806. 


order  thereupon.  ducea.  kt/!>    >  l/ •» 

Order,  when  and  by  whom  b^-^*^'  "^  "  T 


§  803.  A  court  of  record,  other  than  a  justices'  court  in  20  Abb.  N. 

a  city  has  power  to  compel  a  party  to  an  action  pending  C  2l(>. 

therein,   to  produce  and  discover,  or  to  jyive  to  the  other  J6  Hun,  559. 

party,  an  inspection  and  copy,  or  permission  to  take  a  copy,  **  (it  (j"& 

of  a  book,  document  or  other  paper,  in  his  possession  or  under  jj.  ji62. 

his  control,  relating  to  the  merits  of  the  action,  or  of  the  de-  15  N.Y.State 

fence  therein.  Rep.  7* J. 

§  804.  The  general  rules  of  practice  must  prescribe  the  ""*     ' 

cases,  in  which  a  discovery  or  inspection  may  be  so  compelled, 
and  the  proceedings  for  that  purpose,  where  the  same  are  not 
prescribed  in  this  act. 

g  805.  To  entitle  a  party  to  procure  such  a  discovery  or  53  n.Y.  Sup- 
inspection,  he  must  present  a  petition,  pra3nng  therefor,  and   er.  Ct  (J.  A 
verified  by  affidavit,  to  the  court,  or  to  a  judge  authorized  to  S.)  263. 
make  an  order  in  the  action  ;  upon  which  an  order  may  be 
made,  directing  the  party,  against  whom  the  discovery  or 
inspection  is  sought,  to  allow  it,  or,  in  default  thereof,  to  snow 
cause  before  the  court,  at  a  time  and  j^lace,  and  upon  a  notice, 
therein  specified,  why  the  prayer  of  the  petition  should  not 
be  granted ;  and,  if  necessary  or  proper,  that  his  proceedings 
be  stayed  until  the  hearing  of  the  application,  although  the 
stay  exceeds  twenty  days. 

§  8O0.  An  order,  made  as  prescribed  in  the  last  section, 
may  be  vacated,  by  the  judge  who  granted  it,  or  by  the  court, 
upon  satisfactory  proof,  by  affidavit . 
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1,  That  it  ought  not  to  have  been  granted,  or  that  it  has 
been  complied  with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  or  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  Iq- 
spected. 

iOCiv.  Prd.        §  807.  Upon  the  return  of  the  order  to  show  cause,  the 
J78.  court  may  make  such  an  order,  with  respect  to  the  discovery 

or  inspection  prayed  for,  as  justice  requires.  Where  either  is 
directed,  a  referee  may  be  appointed  by  the  orderj  to  direct 
and  sui>erintend  it ;  wnose  certificate^  unless  set  aside  by  the 
court,  is  presumptive,  and,  except  in  proceedings  for  con- 
tempt, conclusive  evidence,  of  compliance  or  non-compliance 
with  the  terms  of  the  order,  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  motion,  for 
the  fees  of  the  referee. 

§  808.  Where  an  order,  made  as  prescribed  in  the  last 
section,  directs  a  discovery  or  inspection,  the  party  in  whose 
behalf  it  was  made,  may,  upon  proof,  by  affidavit,  that  the 
adverse  party  has  failed  to  obey  it,  and  upon  notice  to  him, 
apply  to  the  court,  for  an  order  to  punish  nim  for  the  failure. 
Upon  the  hearing  of  the  application,  the  court  may,  upon  the 
payment  of  such  a  sum,  for  the  expenses  of  the  applicant,  as 
the  court  fixes,  and  upon  compliance  with  such  other  terms, 
as  it  deems  just  to  impose,  permit  the  party  in  default  to  com- 
ply with  the  order  for  a  discovery  and  inspection ;  and,  for 
that  purpose,  it  may  direct  that  the  application  to  punish  him 
stand  over  to  a  future  time.  Upon  the  final  hearing  of  the 
application  to  punish  the  party  in  default,  the  court,  in  a 

E roper  case,  may  direct  that  his  complaint  be  dismissed,  or 
is  answer  or  reply  be  stricken  out,  and  that  judgment  be 
rendered  accordingly ;  or  it  may  make  an  order,  striking  out 
one  or  more  causes  of  action,  defences,  counterclaims,  or 
replies,  interposed  by  him  ;  or  that  he  be  debarred  from  main- 
taining a  particular  claim  or  defence,  in  relation  to  which  the 
discovery  or  inspection  was  sought.  Where  the  party  has 
failed  to  obey  an  order,  allowing  an  inspection  by  the  adverse 
party,  and  requiring  him  to  furnish  a  copy,  or  permit  a  copy 
to  be  taken,  the  court  may  also  direct  that  the  book,  docu- 
ment or  other  paper,  be  excluded  from  being  given  in  evi- 
dence ;  or  it  may  punish  the  party  for  a  contempt ;  or  both.    . 

§  809.  A  book,  document,  or  other  paper,  produced  under 
an  order,  made  as  prescribed  in  this  article,  has  the  same 
effect,  when  used  by  the  party  requiring  it,  as  if  it  was  pro- 
duced upon  notice,  according  to  the  practice  of  the  court. 

ARTICLE  FIFTH. 

General  Regulations  respecting   Bonds  and   Under- 
takings. 

%  81U.  Bonds,  undertakings,  elc.,       g  813.  When  Reveralsaretiesmny 
roust  be  acknowledged.  justify, each  in  a  smaller 

811.  Party  need  not  join  with  sum. 

his  sureties;   when   one  814.  Bonds,  etc;,  lo  the  people 

surety  sufficient.  or  a  public  officer  tor  the 

812.  Form  of  bond  or  underta-  benefit  of  suitor. 

king;   affidavit   of  sure-  815.  Bonds,  etc.,  not    affected 

ties;   approval  by  court  by  change  of  partieu. 

pr  judge,  816.  Id.;  to  be  01^4^ 


ll 
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§  810.  [Am'd  1S77,]  A  bond  or  undertaking,  given  in 
an  action  or  special  proceeding,  as  prescribed  in  this  act, 
mnst  be  acknowledged  or  proye^  and  certified,  in  like  man- 
ner, as  a  deed  to  be  recoraed. 

§  81  l.*[Arn'd  1886.]  Where  a  provision  of  this  act  re-  67  How.  Pr. 
qnires  a  bond  or  nndertakinc;,  witti  snretiep,  to  be  given  bj  273. 
or  on  behalf  of  a  party  or  other  person,  he  need  not  join  with 
tbe  sureties  in- the  executiun  thereof,  unless  the  provision  re- 
quires  him  to  execute  the  same;  and  the  execution  thereof 
Ity  one  surety  is  sufficient.,  although  the  word  "sureties" 
is  used,  unless  the  provision  exprcMsly  requires  two  or  more 
KuretieH;  and  theex<  cutioa  1 1  any  such  bond  or  uiidcrtaliing 
l)y  any  Fidelity  or  Surety  company  authorized  by  the  laws 
of  this  State  to  transact  business,  shall  be  equivaUnt  to  the 
execution  of  suid  bond  or  undertaking  by  t^  o  sureties,  pro- 
vided tbe  same  is  approved  by  a  judge  of  the  court  in  whii  h 
Ruch  bond  or  undertaking  is  given;  and  such  company  if 
e  cepted  to,  shall  justify  through  its  officers  or  atturrey  in 
the  manner  required  by  Ikw.  Any  such  company  may  exe- 
cute any  such  bond  or  undertaking  as  surety  by  thehnnd  of 
its  officers,  or  attorney,  dulyaathorized  thereto  by  resolution 
uf  its  board  of  directors,  a  certified  copy  of  which  resolution 
under  the  seal  of  said  company  shall  be  filed  with  each  bond 
or  undertaking. 

§  812-  [-4rn*dl8Q2.]  A  bond  or  nndertaking,  executed  ««  How.  Pr. 
by  asuiety  or  sureties,  as  prescribed  in  this  act,  must,  >»  here  "*• 
two  or  more  persons  execute  it,  be  joint  nnd  several  in  form ; 
and.  except  as  otherwise  expressly  presciibed  by  law,  it  must 
be  accompanied  with  the  affidavit  of  e>  ch  surety  subjoined 
thereto,  to  the  effect  that  he  is  a  resident  of,  and  a  house- 
holder or  a  freeholder  within  the  State,  nnd  is  worth  tbe  pen- 
alty of  the  bond,  or  twice  the  sum  specified  in  tbe  undertak- 
ing, over  all  the  debts  and  liabiiitii  s  w)  ich  he  ow<  s  or  has 
incurred,  and  exclusive  of  property  ex(  mpt  by  law  from  levy 
and  sale  under  an  execution.  A  bond  or  undertaking;  given 
by  a  party,  without  a  surety,  must  be  accompauied  by  his 
affidavit  to  the  same  effect.  The  bond  or  undertaking,  ex- 
cept as  otherwise  expressly  prescribed  by  law,  must  be 
approved  by  the  court  before  which  the  proceeding  is  taken, 
or  a  judge  thereof,  or  the  judge  before  whom  the  proceeding 
is  taken.  The  approval  must  be  indorsed  upon  the  1  ond  or 
undertaking. 

The  surety  or  sureties  or  the  representatives  of  any  surety 
or  sureties  upon  the  bond  of  any  trustee,  committee,  guard- 
ian, assignee,  receiver  or  executor  may  present  a  petition 
to  the  court  or  judge  that  appointed  him,  or  that  approved 
or  accepted  such  bond,  praying  to  be  relieved  fr  m  lurther 

*See  L.  1893,  c.  720,  aB  to  bonds  and  undertakings  by  guaraxtce 
corporations. 
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1  Dem.  171. 


4    Civ.  Pro. 

418. 

1U0N.Y.219. 


liability  as  surety  or  sureties  for  the  acts  or  omissions  of  the 
trustee,  committee,  guardian,  assignee,  receiver  or  executor 
occurring  after  the  date  of  the  order  relieving  surety  or 
sureties,  and  that  the  principal  on  the  bond  ho  required  to 
show  cause  why  he  ph  >uld  not  give  new  sureties.  Thereupon 
the  court  or  judge  mnst  issue  the  order  to  show  cause  accord- 
ingly and  may  restrain  such  trustee,  committee,  guardian, 
assignee,  receiver  or  executor  from  acting  except  to  preserve 
the  trust  esate  until  further  order.  Upon  the  return  of  the 
order  so  issued,  if  the  principal  in  the  bond  file  a  bond  in 
the  usual  form,  with  new  sureties  to  the  satisfaction  of  the 
court  or  judge  then,  within  such  reasonable  time,  not  exceed- 
ing five  days,  ds  the  court  or  judge  fixes,  the  court  or  judge 
must  make  a  decree  or  order  rcfleasing  the  surety  or  sureties 
petitioniug  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal;  otherwise  a  decree 
must  bo  made  that  such  trustee,  committee,  guardian, 
assignee,  receiver  or  executor  account  before  the  court  or 
judge,  or  a  referee  appointed,  and  that  upon  the  trust  fund 
or  estate  being  found  or  made  good  and  paid  over  or  prop- 
erly s. cured,  the  surety  or  sureties  shall  be  disch  trged  from 
#iy  and  all  further  liability  as  such  for  the  snbseqiie  t'acts 
or  omissions  of  the  trustee,  committee,  guardian,  assignee, 
receiver  or  executor  occurring  after  the  d'lte  of  his  or  their 
baing  so  relii^ved  or  discharged,  and  discharging  such  trus- 
tee, committee,  guardian,  assignee,  receiver  or  executor. 

§  8 IS.  [Am'd  1885,  1894,  amendment  to  take  ^ect  Septem- 
ber 1,  1894.]  But  where  the  penalty  of  the  bond,  or  twice 
the  sum  specified  in  the  undertaking  is  five  tboustind  dollars 
or  upwards,  the  court  or  judge  may,  in  its  or  his  discretion, 
allow  the  sum  in  which  a  surety  is  required  to  justify  to  be 
made  up  by  the  justification  of  two  or  more  buretie^  each  in 
a  smaller  8um.  But  iu  that  case  a  surtty  can  not  justify,  in 
a  sum  less  than  five  thousand  dollars,  and  when  two  or  more 
sureties  are  required  by  law  to  justify,  the  ^ame  person  can 
not  so  contribute  to  make  up  the  sum  for  more  tiian  one  of 
them.  It  shall  be  lawful  for  any  party  of  whom  a  bond  or 
undertaking  is  required  to  agree  with  his  sureties  for  the  de- 
posit of  aiy  or  all  moneys  for  which  such  sureti<  s  are  or  may 
be  held  responsible  with  a  trust  company  authc  rized  1  y  law 
to  receive  deposits,  if  such  deposit  is  otherwise  proper,aDd  for 
the  safe-keeping  of  any  or  all  other  depositable  assets  for 
which  such  sureties  may  beheld  responsible,  with  a  safe-de- 
posit company  authorized  by  law  to  do  business  ps  such,  in 
such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets  or  any  part  thereof,  except  with  the  written  consent 
of  such  sureties,  or  an  order  of  the  court  made  on  such  notice 
to  them,  as  it  may  direct. 

§  814'  Where  a  bond  or  undertaking  has  been  ^iven,  as 
prescribed  by  law,  in  the  course  of  an  action  or  special  pro- 
ceecling,  to  the  people  or  to  a  public  offioer,  for  tlie  benefit 
of  a  party  or  other  p^  r-<on  intere>ted,  ».nd  provision  is  not 
specially  made  by  law  for  the  prosecution  thereof;  the  party 
or  other  person,  so  interested,  may  maintain  an  action  in 
his  own  name,  for  a  breach  of  the  condition  of  the  bond, 
or  of  the  terms  of  the  undertaking;  upon  procu  ing  an 
order,  granting  him  Uave  so  to  do.  The  order  may  be  made 
by  the  court,  i  i  which  the  action  is  or  was  pending;  or  by 
a  superior  city  court,  the  marine  court  of  the  city  of  New 


^ 
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York,  or  a  coanty  conrt,  if  the  bond  or  nnderfcaking  was 
^iven  in  a  special  proceeding,  pending  I  efore  a  judge  of 
that  court;  or,  in  any  ether  rase  by  the  suj  reme  court. 
Notice  of  the  application  therefor  must  be  given,  ns  directed 
by  the  conrt  or  judge,  to  the  persons  interested  in  the  dis- 
position of  the  proceeds. 

§  815-  A  bond  or  undertakini];,  given  in  ai  a-tion  or 
special  proceeding,  as  prescribed  in  this  ncf,  continues  in 
force,  after  the  subs^titntion  of  a  now  purty  in  i  lace  of  on 
original  party,  or  any  other  change  of  parties,  an<l  has  there- 
after the  same  force  and  effect,  as  if  th^'U  given  ai.ew,  in 
conform  ty  to  the  change  of  parties. 

ft 

§816-  A  bonl  or  undertak'ng.  n  quired  to  Vc  i  ivon  by 
this  a  t,  must  be  filed  by  tlie  clerk  of  the  court;  except 
where,  in  a  speci'il  c.ise,  a  different  «^isposition  tlierot>t  is 
directed  by  the  court,  or  presciibed  in  this  act. 


ARTICLE  SIXTH. 
Otheb  Mattebs. 

S  817.  Ck>nnolidating     causes  in  and  order  for  trial  snbsti- 

sarao  court.  ^  tuted. 

SIR.  I'l  ;  in  diff«irent  courts.  'S  824.  Summons   and   ploadinprs 

819.  Id.;  by  plaintiff.  to  bo  filed  witlilu  tau  days 

H'iO.  luterpLiuder  by   order  in  after  8«'i  vice. 

curtain  cases.  825.  Pai)ers  in  sppcial  i)roceed- 

821.  D  smissalof  complaint  for  ing«;  wImto  lo  bo  liJt  d, 

neglect    to    serve    sum-  820.  Publication,    if   no    ncws- 
inous.  paper  in  county. 

822.  Id.;  for  neglectto  proceed.  827.  Special    ref.ronces  ia  cor- 
82:.  Feigned  issues  abolished,  taincasc^. 

§  817    When  two  or  mora  a^^fons,  in  favor  of  tlie  same  12   Abb.  N. 

plaintiif  against  tho  same  defenchmt,  f.»r  caUse*  of  >icti  n  Si^fv 

wiiich  may  be  joined,  are  p  ndin^  in  the  same  court,  the  9  civ.  Pro 

court  may,  m  its  discretion,  by  or.ler,  consolidate  any  or  all  lu. 
of  tbem.  iut  >  one  action. 

§  818'  When    one   of   the    a 'ii  ^ns   is   p  nding  ia    tho    ^^   Abb.  N 
supreme  court,  sind  »innther  is  pending  in  another   court,    g,     ' 
tho  supreme  court  may,  by  onler  remove  to  it  elf  the  action 
in  the  other  couj  t,  and  consolidate  it  wiih  that  in  the  supreme 
court. 

§  819'  Where  separate  actions  are  commenced  agninst 
two  or  more  joint  and  several  de»)tor,-,  in  the  sime  court, 
and  for  tho  same  cause  of  action,  t  e  plaint  ff  may,  in  any 
stage  of  t  le  proceedings,  consolidate  them  into  one  tiction. 


160b  CONSOLIDATING  ACTIONS.       §§  820-821 

3.       §8SQ.  [ylm'dlSTT,  1894.)     A  defendant  ^ainstwhom  an 

I;  aatioa  to  recover  apon  a  controot,  or  an  action  of  (gectmmt, 
'-  or  an  action  to  lecover  a  clifittel,  ia  pending,  may,  at  any 
time  before  answer,  upon  proof,  b;  i^davit,  that  a  persou, 
uotapartjto  the  action,  makes  a  demand  against  him  for  I  he 
same  debt  or  property,  without  collnEion  wilh  him.  Rpply  to 
the  ooart,  npoa  notice  to  that  person  and  the  adverse  party, 
for  an  order  to  snbatitiite  that  person  in  bin  place,  and  to 
discharge  him  from  liability  to  either,  on  hlH  pajiog  into 
oonrt  theamonut  of  the  debt,  or d^liTering  the  poEseseitn  of 
the  property,  or  its  value,  to  such  person  as  the  court  di- 
zecCs;  or  apon  it  appenrinij  that  the  defendant  (lispatex,  in 
vbols  or  in  pirt,  the  liability  bb  niBertod  s^ainst  him  by  dif- 
ferent "latmaQta,  or  that  he  has  some  interest  in  the  subject- 
matter  of  the  controversy  which  he  desires  to  LSRCTt,  1 ' 


§  821.  [Am'd  1877.1  Where,  la  an  action  i^iainBt  two  or 
more  ilafendanta.thepliiintiffunreBHOnably  neglects  to  eerre 
the  inmmonanpon  one  or  more  of  them,  with  not  whose  pren- 
encea  complete  determination  of  the  controversy  cannot  be 
bad,  the  conrt  mny.  in  its  diacietion,  upon  the  ai>pHcation  of 
a  defendant  who  has  appeared  in  the  action,  dismias  the 
complaint  as  against  him,  and  render  jndf;meDt  accordingly. 


§§  823-827  FILING  SUMM0N3,  ETC.  l«i 

§  822    lAm^d  1879.]     Where  the  plaintiff  unreasonably   SWeelcDiK. 
nej^lects  to  proceed  in  the  action  a^inst  the  defendant,  or  589. 
one  or  more  defendants,  against  whom  a  separate  judgment   ^J?°"v^*; 
may  be  taken,  tjie  court  may,  in  its  disfcretion,  upon  the  appli-   i  i*^?* 
cation  of  the  defendant  or  defendants,  or  any  of  them,  a^inst 
whom  he  so  neglects  to  proceed,  dismiss  the  complaint  as 
against  the  moving  party  or  parti&s,  and  render  judgment 
accordingly. 

§  823.  Feigned  issues  have  been  abolished.  In  a  case, 
where  neither  partjr  can,  as  of  right,  refjuire  a  trial  by  jury  of 
an  issue  of  fact  arising  upon  the  pleadings  or  where  a  Ques- 
tion of  fact,  not  in  issue  upon  the  pleadings,  is  to  be  triectj  an 
order  for  the  trial  thereof  by  a  jury  may  be  made,  statmg, 
distinctly  and  plainly,  the  questions  of  fact  to  be  tried.  Such 
an  order  is  the  only  authonty  necessary  for  the  trial. 

§  824:.  The  summons,  and  each  pleading  in  an  action, 
miist  be  filed  with  the  clerk,  by  the  party  in  whose  behalf  it  is 
served,  within  ten  days  after  the  service  thereof.  If  the 
party  fails  so  to  file  it,  the  adverse  party,  on  prfiof  of  the  failure, 
is  entitled,  without  notice,  to  an  order  fnom  a  judge,  that  it 
be  filed  within  a  time  specified  in  the  order,  or  be  deemed 
abandoned. 

§  825.  A  return  or  other  paper  m  a  special  proceeding,    6  N.  Y.  fiiip- 
where  no  other  disposition  thereof  is  prescribed  by  law,  must    p*"-  ^^  (J-  * 
be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk   ^-^  ^^' 
of  the  county  in  which  the  special  proceeding  is  taken,  if  it  is 
before  a  county  officer,  or  a  judge  of  a  court  established  in  a 
city ;  if  before  a  justice  of  the  supreme  court,  with  the  clerk 
of  a  county  designated  by  the  justice  ;  or,  if  no  designtition  is 
made  by  him,  of  a  county  where  one  of  the  parties  resides. 

§  820,  [Am'd  1877.]  Where  a  notice,  or  other  proceed 
ing,  is  required  by  law  to  be  published  in  a  newspaper  pub- 
lished in  a  county,  and  no  newspaper  is  published  therein, 
or  to  be  published  oftener  than  any  newspaper  is  regularly 
published  therein,  the  publication  may  be  made  in  a  news- 
paper of  an  adjoining  county,  except  where  special  provision 
IS  otherwise  made  by  law. 

§  827.  lAm'd  1877.]  Where  a  provision  of  this  act  author-    29  Abb.  N.c. 
izes  the  court  to  approve  an  undertaking  or  the  sureties  there-    435";  l^  N 
to  ;  or  to  make  an  examination  or  inquiry,  or  to  appoint  an    J^j  ^^'J:.  ]**^ 
appraiser,  receiver,  or  trustee  ;  it  may  direct  a  reference  to    jj  ^g 
one  or  more  persons  designated  in  the  order,  either  to  make 
the  approval,  examination,  inquiry  or  appointment,  or  to  re- 
port the  facts  to  the  court,  for  its  action  thereupon.    And 
where,  according  tQ  the  practice  of  the  court  of  chancery,  on 
the  thirty-first  day  of  December,  eighteen  hundred  and  forty- 
six,  a  matter  was  referable  to  the  clerk,  or  to  a  master  m 
chancery,  a  court  having  authority  to  act  thereupon,  may 
direct  a  reference  to  one  or  more  persons,  designated  in  the 
order,  with  the  powers  which  were  possessed  by  the  clerk,  or 
the  master  in  chancery,  except  whei  e  it  is  otherwise  specially 
prescribed  by  law. 
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$6 


132N.y.548, 


2  Abb.  N.  C. 

1. 

U  Hun,  418; 

15   Id.    367; 

19  Id.  35;  20 

Id.  156. 

79N.  Y.415. 

5Redf.l;Id. 

309. 

22  FTun,  444; 
Id.  400. 

23  Hun,  33; 
Id.  402. 

10  Week. 
I  UK.  6. 

79  N.Y.  415. 
81  N.Y.  151; 

80  Id.  302. 

24  Hun,  32; 
Id.  328. 

131  N.Y.  G24. 

132  N.Y.  405. 


CHAPTER  IX. 

EVIDENCE. 

TITLE  I.— General   regulations  respecting   evidence, 

AND  THE  COMPETENCY  AND  MODE  OP  EXAMINA- 
TION OP  A  WITNESS. 

TITLE  II. — Compelling  the  attendance  and  testimony  of 

WITNESS. 

TITLE  III.— Depositions. 

TITLE  IV.— Documentary  evidence. 

TITLE    v.— Miscellaneous  provisions. 

TITLE  L 

Oenercd  regulations  respecting  evidence^  and  the  competency 

and  mode  of  examination  of  a  witness. 

AsTiCLRl. — Competency  of  a  witness;  evidence  in  pnrticular  cases. 
2. — Administration  of  an  oath  or  affirmation. 

ARTICLE  FIRST. 

Competency  of  a  Witness  ;  Evidence  in  Particular 

Cases. 


g  828 


829. 


No  witness  to  be  excluded 
by  reason  of  intere.st,  etc. 

When  party,  etc.,  cannot 
bo  examined 

830.  Party  since  deceased. 

831.  When  husband    and  wife 

not  competent  witnesses. 

832.  Conviction  for  crime,  not 

to  exclude  witness  ;  how 
conviction  proved. 

833.  ClerKymen,  et<;.,  notto  dis- 

close confessions. 

834.  Physicians  not  to  disclose 

professional  information. 


g  835 


Attorneys  and  counsellors 
not  to  disclose  communi- 
cations. 

Application  of  the  last 
three  sections. 

When  witness  not  excus- 
ed from  testifying. 

Evidence  of  party  may  be 
rebutt'ui. 

Admission  by  member  of 
corporation. 

840.  Seal,presumptive  evidence 

of  consideration. 

841,  Presumption  of  death  in 

certain  cases. 


830. 
837. 
838. 
839. 


§  828.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  person  shall  not  be  excluded  or  excused  fi*om  being  a 
witness,  by  reason  of  his  or  her  interest  in  the  event  of  an 
action  or  special  proceeding?  ;  or  because  he  or  she  is  a  party 
thereto  ;  or  the  husband  or  wife  of  a  party  thereto,  or  of  a 

Eerson  in  whose  behalf  an  action  or  special  proceeding  is 
rought,  prosecuted,  opposed,  or  defended. 

S  829.  lAm'd  1877,  1881.]  Upon  the  trial  of  an  action,  or 
the  hearing  upon  the  mci'its  of  a  special  proceeding,  a  party 
or  person  interested  in  the  event,  or  a  person  from,  through 
or  under  whom  such  a  party  or  interested  pcrs<in  derives  his 
interest  or  title  by  assignment  or  otherwise,  shall  not  be  ex- 
amined as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf 
of  the  party  succeeding  to  his  tit  le  or  interest  against  the  exe- 
cutor, administrator  or  survivor  of  a  deceased  person,  or  the 
committeof  a  lunatic,  or  a  person  deriving  his  title  or  int<^rest 
from,  through,  or  under- a  deceased  person  or  lunatic,  by  as- 
signment or  otherwise  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased  pei-son 
or  lunatic,  except  where  the  executor,  administrator,  survivor, 
committee  or  person  so  deriving  title  or  interest  is  examined 
in  his  own  behalf,  or  the  testimony  of  the  limatic  or  decea.sed 
person  is  given  in  evidence  concerning  the  same  transact- 
ion or  cqinmuuicatiou.  ^  A  person  shall  not  be  deemed  inter- 


I  or  coinmuiucai/iou.     jx  person  aann   uot^   ue  ut;euit;u  inter- 


^ 


26  N.T.8tot« 
Bop.  M3;81 
Id.  B49. 
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ested  for  the  purposes  of  this  sectioii  by  renpon  of  bpisj;  a   88  H.  Y.  S51. 
stockholder  or  officer  of  any  bnDking  corporation  which  ia  •   *  "'J^  25* 
party  to  the  action  or  proceeding,  or  interested  in  the  event  ^^  ^   *    . 
thert  of .  ^  „  ^ 

92  N.  y.  239  ;  34  Hnn  97  ;  95  N  Y.  48  ;  3  Dem.  37  ;  Id.  ,  ^^JL 
324;  3->  Hnn,  19S  ;  37  Id.  526  ;  LI.  65G  ,  41  Id.  203  ;  104 N.  ^^5-/^ 
Y.  506  ;  1*  5  LI.  332  ;  1  Cmn.  203  ;  11 )  N.  Y.  513  ;  3  N.  Y. 
Supp.  518;  112  N.  Y.  426  ;  Id.  403;  113  Id.  386;  114  Id. 
287  ;  117  Id.  91  ;  Id.  500 ;  Id.  60G ;  J 18  Id.  46  ;  24  N.  Y. 
State  Rep.  322  ;  Id,  332  ;  Id.  685  ;  25  Id.  'Mm ;  26  Id.  24  { ; 
Id.  594 ;  Id.  84o  ;  27  Id.  90  );  12  •  N.  Y.  530  ;  121  Id.  675  ; 
29  N.  Y;  State  Kep.  882 ;  33  Id.  775 ;  34  Id.  448 ;  124  N.  Y. 
487;  605;  126  Id.  652;  29  Abb.  N.  O.  444n;  137  N.  Y.  67; 
1:8  Id.  625;  141  Id.  2iii,  389. 

§  830.  [AnCd  1878,  1879,  1893.]  Where  a  party  has 
died  s.uce  the  trial  of  an  actioo,  or  Ihe  hearing  upon  the 
merits  of  a  special  proceeding,  the  testimony  of  the  deced- 
ent, or  of  any  person  who  is  rendered  incompetent 
by  the  provisions  of  the  last  section,  taken  or  read  in  evi- 
dence at  the  former  trial  or  heaiin^  may  be  given  or  read  in 
evi  eiice  at  a  new  trial  or  hearing  by  either  pnrty,  subject 
to  any  other  legal  objection  to  the  competency  of  the 
witness,  or  to  any  legal  objection  to  his  testimony  or  any 
question  put  to  him.  The  testimony  of  any  witness  who 
h  s  died  or  become  insane  after  a  former  tri  tl  or  hetirir.g  of 
a  cont<  sted  {Toceediug,  a  specinl  preceding  or  an  action 
may  be  mad  upon  a  subsequent  trial  or  hearing,  by  any 
party  to  such  action  or  proceeding,  su'^ject  to  legal  objec- 
tions. 

§  831-  [Am'd  1877,  1879.  lS8n,  1887. j  A  husband  or 
wife  is  not  competent  to  testify  against  the  other,  upon  the 
tiisd  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  f  'Unded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage  or  disprove  the  allpg»ition  of 
adnltery.  A  husband  or  vife  shall  not  be  compellod,  or 
without  the  consent  of  the  tther  if  living,  allowed  to  d^- 
close  a  coutidential  communication  ma<^e  by  one  to  the  other 
during  marriage.  In  an  action  for  criminal  convf  rsaiion, 
the  plnintilfrt  wife  is  not  a  competent  witness  for  the  plain- 
tiir,  but  she  is  a  comp  tent  witness  for  the  defendant,  as  to 
any  matter  in  ontroversy  ;  exceptthat  she  cannot,  without 
tbe  plaid  tiff's  consent,  disclose  any  conti  lential  communi- 
cation bad  or  made  betwe^'U  herself  and  the  plaintiff.     . 

§833.  f4m*dl879.]  A  person  who  hns  been  convicted 
Ca  i<  crime  or  misdemeanor  is,  notwibhstandiug,  a  compe- 
tent witn<^ss  in  a  civd  or  criminal  action  or  special  pro- 
cee:lin«^ ;  but  the  conviction  may  be  proved  for  the  pur- 
pose of  affe  'ting  th  i  weight  of  his  testimony,  either  by  the 
record,  or  by  his  cros-i-oxamination,  upon  which  he  must 
answer     any    qiesti.n    relevant    to     that  inquiry;    and 


33^ 


41  Hun.  424. 

IION.Y.  880. 

11  Civ.  Pro. 

181. 

34  N  T.Stato 

Rep.  708. 

fil  How.  Pr. 

6t. 

132  N.  Y.  181. 

141N.Y,467. 


1  Civ.   Pro. 
47. 

2  MoDih.  L. 
Bui.  G'i. 
91  N.  Y.  24^ 
6-2  How.  Pr. 
148. 
lil  N.Y.  5!66. 
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the    party  cross-ex  tmining  him    is  not  conclr.ded    by   bis 
answer  to  such  a  question. 

§  833'  A.  clergj'man,  or  other  minister  of  any  religion, 
Bhall  not  be  allowed  to  disclose  a  confession  made  to  liim, 
in  his  professional  character,  in  the  course  of  disci f)li no, 
enjo.ned  by  the  rules  or  practice  of  the  religious  body,  to 
which  he  belongs. 


•      C7  N.  Y.  isr,. 

19  Hiiu.  Tm; 
'J4  1J.4:):3i 

Id.  ««»r.. 

99  N.  Y.  50. 
101  Id.  1'2(>. 
30Ahb.NC. 
Ml:  1.^7  NY. 
570. 


§  834-  A  person,  duly  authorized  to  practice  j^hysic  or 
su  gery,  shall  not  be  allowed  to  disclose  any  inforuiation 
which  he  acquirtd  in  attending  a  patient,  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  n<  t  in 
that  capacity. 

103  Id.  573;  20  Abb.  N.  C.  162;  45  Hun.  307  ;  Id.  439  ; 
1  6  N.  Y.  298 ;  53  Hun.  217  ;  23  N.  Y.  State  Kep.  706  ;  24 
Id.  938  ;  25  Id.  843  ;  26I«l.  242  ;  27  LI.  9u5  ;  112 N.  Y.  493; 
118  N.  Y.  77  ;  3  N.  Y.  Supp.  618  ;  53  Hun,  398  ;  21  N.  Y. 
State  Rep.  533;  34  N.  Y.  State  lien.  824;  126  N.  Y.  450; 
129  N.  Y.  054;  133  Id.  450;  136  Id.  423. 


6  Redf.  181. 
IC  Week. 
Dig.  19H. 
80  Hun.  .^30; 
41  Id.  203. 


§  835-  An  attorney  or  counsello.-nt-law  shall  not  be 
allowed  to  disclose  a  comuiunicatiou,  iimdrt  by  lis  client  to 
him,  or  his  advice  ^iven  thereon,  in  t;.o  course  of  his  pro- 
fessioiinl  employment. 

lSAbb.N.O.iOl;5Dem.l51;10nun  151;111  N.Y.  220;  ON.Y\ 
Supp.  397  ;  21N.  Y.  State  Kep.  76".  ;  26  id.  64  ;  I  '.  953  ;  27 
Id.  GU8  ;  28  II.  342  ;  3  HI.  448  ;  51  Hun,  351;  128  N.  Y. 
420;  131  N.  Y.  160;  Id.  177. 


niN.Y.wo.       §836-  [.4mM1877,  1891,  1892,    1893.1 
.   .    ic^  <3t2_L  'i'i*©  1""^^  tlnoe  Sv^ctlons  apply  to  any 

~   '  "examination  of  a  person  a^  a  witness  unless  the  provisions 

thereof  ar)  expressly  waived  upon  the  trial  or  eximiuat  on 
by  the  por^oa  c  )nfessing,  the  patient  or  the  client.  But  a 
physici  m  or  snr<jfeoa  may  upon  a  trial  or  exa'ni nation  dis- 
close any  information  as  to  the  mental  or  physi  al  condi- 
tion of  a  patient  ^\ ho  is  ('eceas  d,  whicii  he  acquired  in  at- 
ten  .ing  buch  patients  professionally,  except  confldeLtial 
communiciitions  and  such  facts  as  would  tend  t>  disgrace 
the  meuiory  of  the  patient,  when,  the  provi-sions  of  s  ction 
eight  hundred  and  thirty-four  have  leen  expressly  waived 
on  such  tri  d  or  examination  by  the  personal  r  ^presentatives 
of  the  deceased  pati-nt,  or  if  the  validity  of  the  last  will 
and  testa 'uent  of  such  deceased  patient  is  in  question,  by 
the  execut'»r  or  executors  named  in  said  will,  oc  the  surviv- 
ing Lusbind,  widow  or  any  heir-at-law  or  any  of  the  next 
of  kin,  of  such  deceased  or  ariy  other  party  in  interest.  But 
nothing  herein  contained  shall  be  construed  to  disqualify  an 
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attorney  in  the  probate  of  a  will  heretofore  executed  or 
offered  for  probate  or  hereafter  to  be  execated  or  offered 
for  probate  from  becoming  a  witness,  as  to  its  preparation 
and  execution  in  case  snch  attorney  is  one  of  the  subscrib- 
ing witnesses  thereto.  In  an  action  for  the  recoTcry  of 
damages  for  a  perBonnl  iujory  the  testimooy  of  a  physician 
or  surgeon  attached  to  any  hospital,  dispensary  or  other 
charitable  instiiution  as  to  information  which  he  acquired 
in  attending  a  patient  in  a  professional  capacity,  at  such 
hospital,  dispensary,  or  olher  charitable  institution  shtUl  be 
taken  before  a  referee  appninted  by  a  judge  of  the  court  in 
which  such  action  is  pending ;  provided,  however,  that  any 
judge  of  such  court  at  any  time  in  his  discretion  may,  not- 
withstanding such  deposition,  order  that  a  subpoeua  issre 
for  the  attendance  and  examination  of  such  phykiiinn  or 
surgeon  upon  the  trial  of  the  action.  In  such  case  a  copy 
of  the  order  shall  be  served  together  with  the  subpoena. 
Sections  ei»^ht  hundred  and  seveiity-two,  eight  hundred  and 
seventy-three,  eight  hundred  and  seventy -four,  eight  hun- 
dred and  seventy-five,  eight  hundred  and  s  venty-six, 
eight  hundred  and  seventy-nine,  eight  hundred  and  eighty, 
eight  hundred  and  eighty-four  and  ei^ht  hundred  and 
eighty-six  of  this  code  apply  to  the  examination  of  a  physi- 
cian or  surgeon  as  prescribed  in  this  section. 

§  83T*  A  competent  witness  shall  not  be  excused  from  131  N.T.  490. 
answering  a  relevant  question,  on  the  ground  only  that  the 
answer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
is  otherwise  sut  ject  to  a  civil  suit.  But  this  provision  does 
not  require  a  witness  to  give  an  answer,  which  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor,  or  to  expose  him 
to  a  penalty  or  forfeiture  ;  nor  does  it  vary  any  other  rule, 
respecting  the  examination  of  a  witness. 

§  838'  The  testimony  of  a  party,  taken  at  the  instance 
of  the  adverse  party,  orally  or  by  deposition,  may  be  re- 
butted by  other  evidence. 

§  839*  "^he  admission  of  a  member  of  an  ags^regnte  c<tr- 
poration,  who  is  not  a  party,  shall  not  be  received  as  evi- 
dence against  the  corporation,  unless  it  was  mnde  concern- 
ing and  while  engaged  in  a  transaction,  in  which  he  Avas 
the  authorized  agent  of  the  corporation. 

§  840.  r-4m*dl877.]  A  seal  upon  an  executory  instru- 
ment, herearter  executed,  is  only  presumptive  evidence  of 
a  sufficient  consideration,  which  may  be  rebutted,  as  if  the 
instrument  was  not  sealed. 


1S46  OATHS  AND  AFFlBAl AXIOMS.  §  841 

'  §  841'  [■4m'J186r>,  1839, 1891.]  A  person nponwhtt^life 
au  etoataiu  real  pmpurty  depeudB,  nLo  reuinitiB  wiLhoatthe 
United  States,  or  absenia  himself  in  Ihe  State  or  elaewbere 
for  seven  jeara  t'>^elher,  iapn^aameU  lobedeudinaauction 
or  spticial  proceeding  conoertiiuy  tLe  property  in  wbicL  bis 
death  coii^eBinqiia-'tiiin,  uoleiis  it  ia  afliriuativelj  proved 
thatfasvasalivawilbinibit  time.  And  wherein  any  ac- 
tion of  p^irti  iin  in  this  State  any  porlii'ti  of  the  proceeds  of 
the  Bale  of  reiil  property  i»  or  bna  in-eu  paid  into  court,  or 
pai  J  to  the  troasurer  of  any  >:ouuty  for  any  iinknown.  heirN, 
and  has  remaiuud  uiiolaiaied  for  twenty-flvj  ye..rs,  alter 
eucli  payment  by  any  person  entiil-  d  Iherulo,  tlie  lai>se  of 
twBUty-fivey.'arM  after  nach  i)aymaikl  rois  atbo  presninplion 
of  ths  dejith  ot'  H^h  auknowuhdrdat  the  time  of  Ibe  sale 
of  Kucb  real  property  and  befoie  auuh  payment,  and  after 
the  I  ipau  oE  tweuty-flve  years  after  s  cb  payment  it  ahall 
ba  preHnm<.d  that  there  irerenj  SLicb  unknown  heirs  living 
at  ih'j  lima  of  Buch  sole  or  payment,  and  id  any  action  or 
proceeding  taken  for  tha  purpo.se  of  diutributiug  and  paying; 
over  such  proaetdH,  all  such  unknown  btirs  are  presumed 
and  tbey  Bboll  be  presumed  to  have  been  dead  iit 
the  lime  of  such  sale  and  before  such  payment  iuto  court, 
or  to  the  treasurer  of  any  county. 

ARTICLE  SECOND. 

ADUtNISTRATION    OF   AN    OaTB    OB    AFFIRMATION. 


S<I.  Whan    Hfflrn 


§  S42-  An  oath  or  afBdavit,  required  ot  authorized  by 
law  ;  except  an  oiith  to  ii  juror  or  a  witness  upon  a  trial,  an 
oath  of  offlce,  and  ild  outb  required  by  law  to  be  taken  before 
a  particular  offiecr ;  may  be  taken  before  a  judge,  clerk, 
deputy-clerk,  or  Bpecial  deputy-olerk,  ot  a  court,  a,  notary 
public,  mayor,  justice  ot  the  peace,  surrogate,  special  county 
judge,  special  surrogate,  county  clerk,  deputy  county  clerk, 
succ^ial  deputy  county  clerk,  or  commissioner  of  deeds,  witiiin 
tbcdistrict  in  whichtheoffloer  is  authorized  to  act;  and  when 
ccrliHed  by  the  officer,  to  have  been  taken  Iwfure  hiiu,  may 
be  used  ia  any  couit,  or  before  any  officer  or otUoi-  pui-suu. 


^ 
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§  843.  [Am'd  1877.]  Where  an  officer,  person,  board,  or  129  NY.  36Q 
oommittee,  has  been  heretofore,  or  is  hereafter  autnorized  bv 
law,  to  take  or  hear  testimony,  or  to  hear  or  receive  an  affi- 
davit, or  to  take  a  deposition,  in'  relation  to  a  matter,  con- 
cerning wliich  he  or  it  has  a  duty  to  perfonn,  the  officer  or 
person,  or  a  member  of  the  board  or  committee,  may  admin- 
ister an  oath,  for  that  pui*pose.  Where  an  officer,  person, 
board  or  committee,  to  whom  or  to  which  application  is  made 
to  do  an  act  in  an  official  capacity,  ret|uires  information  or 
proof,  to  enable  him  or  it  to  decide  upon  the  propriety  of 
doing  the  act,  he  or  it  may  receive  an  affidavit  for  tnat  pur- 
pose. 

§  844.  lAnVd  1877.]    An  oath  or  affidavit  required,  or    6  Civ.  Pro. 
which  may  be  received,  in  an  action,  special  proceedin*^,  or   117. 
other  matter,  may  be  taken,  without  the  State,  except  where   34  Hnn,  192. 
it  is  otherwise  specially  prescribed  by  law,  before  an  officer   ^^;y"/^"'t 
authorized  by  the  laws  of  the  State,  to.  take  and  certify  the   |''j  ^'2 
acknowledgment  and  proof  of  deed.s,  to  be  recorded  in  the   3'oem.  11. 
State ;  and,  when  certified  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  his  of- 
ficial character  and  the  genuineness  of  his  signature,  as  are 
required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certi- 
fied in  this  State,  by  an  officer  authorized  bj'  law  to  take  and 
certify  the  same. 

§  845.  The  usual  mode  of  administering  an  oath,  now 
practiced,  by  the  person  who  swears  laying  his  hand  upon  and 
kissing  the  gospels,  must  be  observed,  where  an  oath  is  ad- 
ministered, except  as  otherwise  specially  prescribed  in  this 
article. 

§  846.  The  oath  must  be  administered  in  the  following 
form,  to  a  person  who  so  desires^  the  laving  of  the  hand  ujxjn 
and  kissing  the  gospels  being  omitted  *'  You  do  swear,  in  the 
presence  of  the  ever-living  (rod."  While  so  swearing,  he  may 
or  may  not  hold  up  his  hand,  at  his  option. 

§  847.  A  solemn  declaration  or  affirmation,  in  the  follow- 
ing form,  must  be  administered  to  a  person  who  declares  that 
he  has  conscientious  scruples  against  taking  an  oath,  or  swear- 
ing in  any  form  :  "  You  do  solemnly,  sincerely,  and  truly,  de- 
clare and  affirm." 

§  848.  lAm'd  1877.]  If  the  court  or  officer,  before  which 
or  whom  a  person  is  offered  as  a  witness,  is  satisfied,  that  any 
pecuUar  mode  of  swearing,  in  lieu  of,  or  in  addition  to  laying 
the  hand  upon  and  kissing  the  gospels,  is,  in  his  opinion,  more 
solemn  and  obligatory,  the  court  or  officer  may,  in  its  or  his 
discretion,  adopt  that  mode  of  swearing  the  witness. 

§  840,  [Airi'd  1877.]  A  person  believing  in  a  religion, 
other  than  the  Christian,  may  be  sworn  according  to  the 
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peculiar  ceremonies,  if  iiny,  of  his  religion,  instead  of  as  pre- 
scribed in  sectiuti  eight  buudred  uud  forty-live  or  section 
eight  hundred  mid  forty-aix  of  this  act. 
§  850.  The  court  or  ofHcer  may  examine  an  infant,  or  a 

terson  apparently  of  weak  intellect,  produced  before  it  or 
im,  as  a  witness,  to  ascertain  his  capiicity  and  the  extent  of 

iwledge  ;  und  mi ' ■■       — — —  — -> ->  --  - 

. s,  what  peculiar 

obligatory. 

^  861.  A  person  swearing^  afflrmingor  declaring,  in  any 
fonn,  where  uti  oath  is  aulbonzed  by  law,  is  lawfully  swon^ 
and  is  guilty  of  perjury,  in  a  case  where  he  would  be  guilty  of 
the  same  crime,  if  he  hud  sworn  by  laying  bis  tumd  upon  and 
kissing  tbo  gospels. 

TITLE  IL 
CompdHna  the  attendance  and  testimtyny  of  a  lojtness. 
)  la-i.  Mode  i>r  sorvipg  BulipienH  from  arrest. 

Issued  out  of  ttcouri.  3  862.  By  wliom  Hiioean   may  be 

e.};i.  Penally  for  dieobedience.  dischariEed. 

]uifie"elc.  ally. 

SI».  PenalL;     for    disobeying  864.  SherllT  not  lo  be  liable  un- 

eubpffion;  warrant  Jor  wit-  \bm  nttldaTlt  ia  made. 


SU,  When   wllneBS  to  1 
Drlsoned. 

ontsotinTrant 


S«6.  Records 


Qunliflcalion  of  preceding  SW.  Books,  etc..    of   cairr 

SQctions.  tlon,  how  produced. 

Witness  exempt  from  ar-  MO.  When  parsonalwttmda 

When    lo  be    dlschargiM  duces  lecum. 

^  862.  A  subpoena,  issued  oi 
«ndance  of  a  witness,  and,  v 

compel  bini    '      -^ 

-ved  as  fullu 

1.  Theoiiginal  Bubpocnamust  bo eibibited  totbe  w 


a.  Acopyof  the  subpajna~or  a  ticket  containing  itssub- 
Btance,  must  bo  liclivei'iMl  to  him. 

8.  The  fees  allowed  by  law,  for  travelling  to,  and  returning- 
from,  tbe  place  where  be  is  required  to  attend,  and  for  one 
day's  attendance,  must  be  paid  or  tendered  to  bim. 

§  863.  A  person  so  subpoenaed,  who  fails,  without  reason- 
abfe  excuse,  to  obey  tlio  subpoena,  or  a  person  who  fails,  with- 
out reasonable  excuse,  to  obey  an  order,  duly  served  upon 
him,  made  by  the  court  or  a  judge,  in  an  action,  before  or 
after  Bnal  judgment  therein,  requiring  him  to  attond,  and  be 
examined,  or  so  to  attend,  aud  bi'iiig  with  him  a  book  or  u 
paper,  is  liable,  in  addition  to  punishment  for  contempt,  for 
the  dimaKcs  sustained  by  the  party  aggrieved  inconsequence 
of  the  failure,  and  Hfty  dollars  in  addition  thereto.  These 
sums  may  be  reovcred  in  one  action,  or  in  separate  actions. 
If  he  is  a  party  to  the  action  in  which  be  was  subprenued, 
tho  court  may,  as  an  additional  puaisbinont,  strlko  out  his 
pleading. 

8  884,  lAm'd  1877.]  Where  a  judge,  or  an  arbitrator, 
referee,  or  otbtr  person,  or  a  board  or  committee,  has  bevn 


11855-859 


SUBFOQC^A 


167 


heretofore,  or  is  hereafter  expressly  authorized  by  law,  to 
hear,  try,  or  determine  a  matter  or  to  do  any  other  act  in  an 
official  capacity,  in  relation  to  which  proofs  may  be  taken,  or 
the  attendance  of  a  person  as  a  witness  may  be  required  ;  or 
to  require  a  person  to  attend,  either  before  him  or  it,  or  be- 
fore another  judge,  or  officer,  or  a  person  designated  in  a 
oonmiission  issued  by  a  court  of  anotner  State  or  country,  to 
give  testimony,  or  to  have  his  deposition  talsen,  or  to  be  ex- 
amined ;  a.subpooena  may  be  issued,  by  and  under  the  hand 
of  the  judge,  arbitrator,  referee,  or  other  person,  or  the 
chairman,  or  a  majority,  of  the  board  or  committee,  requiring 
the  person  to  attend  ;  and  also,  in  a  proper  case,  to  bring 
with  nim  a  book  or  a  paper.  The  subpoena  must  be  served,  aa 
prescribed  in  section  eight  hundred  and  fifty-two  of  this  act. 
This  section  does  not  apply  to  a  matter  arising,  or  an  act  to 
be  done,  in  an  action  in  a  court  of  record. 

§  866.  [^m'd  1877, 18T9.]  A  person  who  is  duly  subpoenaed 
as  prescribed  in  the  last  section,  must  obey  the  subpoena.  If 
he  fails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in 
addition  to  any  other  punishment  which  may  be  lawfully  in- 
flicted therefor,  for  tne  damages  sustained  l^  the  person 
aggrieved,  in  consequence  of  the  failure,  and  nf tv  doUars  in 
addition  thereto,  to  be  recovered  as  prescribea  in  section 
eight  hundred  and  fifty-three  of  this  act.  If  he  fails  to  attend, 
the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of 
record  or  not  of  record,  or  if  not,  then  any  judge  of  such  a 
court,  upon  proof  bv  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  tne  sheriff  of  the  county,  commanding  him 
to  apprehend  the  defaulting  witness,  and  l>rinff  him  before  the 
officer,  person,  or  body,  before  whom  or  which  his  attendance 
was  required. 

§  866.  [Am'd  1879.]  If  the  person  subpoenaed  and  at- 
tending or  brought  as  p;*escribed  in  the  last  section,  before  an 
officer,  or  other  person  or  a  body  refuses  without  reasonable 
cause  to  be  examined,  or  to  answer  a  legal  and  pertinent 
question,  or  to  produce  a  book  or  paper  which  he  was  directed 
to  bring  by  the  terms  of  the  subpoena,  or  to  subscribe  his 
deptsition  after  it  has  been  correctly  reduced  to  writing,  the 
person  issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of 
record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  then 
any  judge  of  such  court  may  upon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain 
until  he  submits  to  do  the  act  which  he  was  so  required  to  do 
or  is  discharged  according  to  law. 

§  86*7.  A  warrant  of  commitment,  issued  as  prescribed  in 
the  last  section,  must  specify  particularly  the  cause  of  the 
commitment ;  and,  if  the  witness  is  committed  for  refusing  to 
answer  a  question,  the  question  must  be  inserted  in  the  war- 
ranto 

§  868.  A  warant  to  apprehend  or  commit  a  person,  issued 
as  prescribed  in  this  title,  must  be  directed  to  the  sherilF  of 
the  county  where  the  person  isL  and  must  be  executed  by  him. 
in  the  same  manner,  as  a  similar  mandate  issued,  by  a  court 
of  record,  in  an  action. 

§  869.  The  foregoing  sections  of  this  title  do  not  apply  to 
a  subpoena  issued  by  a  justice  of  the  peace ;  or  to  a  witness 
subpoenaed  to  attend  a  court  held  by  a  justice  of  the  peace  ; 
or  to  a  case  where  special  provision  is  otherwise  made  by  law, 
for  compelling  the  attendance  of  a  witness. 
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t860.  A  person  duly  and  in  ^ood  faith  subpoeiia.e<l  or 
ered  to  attend,  for  the  purpose  of  being  examineciy  in  a 
case  where  his  attendance  may  lawfully  be  enforcod  b>y  at- 
tachment or  by  commitment,  is  privileged  from  arrest  in  a 
civil  action  or  special  proceeding,  while  goin^  to,  remain- 
ing at.  and  returning  from,  the  place  where  he  is  required  to 
attend. 

§  861.  The  court  from  which  a  subpoena,  served  in  gpood 
faith,  was  issued,  or  by  which  an  order  was  made,  requiring  a 
person  to  attend,  for  the  purpose  of  being  examined  ;  or  a 
judge  thereof,  upon  proof,  by  aflfidavit,  of  the  facts,  must 
make  an  order,  oirectmg  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section. 

§  862.  lAm^d  1877.]  A  justice  of  the  supreme  court,  m 
any  part  of  the  State,  or  a  county  judge,  or  a  judg-e  or  a 
superior  city  court,  within  his  district,  has  the  Uke  authority 
as  a  judge  oi  the  court,  to  make  an  order  for  a  discharg-c),  in 
a  case  specified  in  the  last  section.  Upon  satisfactory  proof, 
by  affidavit,  of  the  facts,  he  must  also  make  an  order^  direct- 
ing the  discnarge  of  a  person  arrested,  in  violation  or  section 
eight  hundred  and  sixty  of  this  act,  wnere  a  subpoena,  served 
in  ^ood  faith  upon  the  person  arrested,  was  issued  as  pro- 
scribed in  section  eight  hundred  and  fifty-four  of  this  act. 

§  863.  An  arrest  made  contrary  to  the  foregoing  provis- 
ions of  this  title,  is  absolutely  void,  and  is  a  contempt  of  the 
court,  if  any,  from  which  the  subpoena  was  issued,  or  by 
which  the  witness  was  directed  to  attend.  An  action  may  be 
maintamed,  by  the  person  arrested,  against  the  officer  or 
ot^er  person  making  such  arrest,  in  which  the  plaintiff  is  en- 
titled CO  recover  treble  damages.    A  similar  action  may  also 


be  maintained,  in  a  like 


case. 


by  the  party  in  whose  behalf 


the  witness  was  subpoenaed^  or  the  order  procured,  to  recover 
the  damages  sustained  by  him,  in  consequence  of  tne  arrest. 

.  -  *  C/?  u  j -a  §  864.  [Am?d  1877.]  But  a  sheriff,  or  other  oflficer,  or 
W  a  ^»  n.,  n  u  person,  is  not  so  liable,  unless  the  person  claiming  an  exemp- 
tion from  arrest,  makes,  if  required  by  the  sheriff  or  officer, 
an  affidavit  to  the  efifect  that  he  was  legally  subpoena;»d  or 
ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or 
ordered  by  his  own  procurement,  with  the  intent  of  avoiding 
arrest.  In  his  affidavit  he  must  specify  the  court  or  officer, 
the  place  of  attendance,  and  the  cause  in  which  he  was  so 
subpoenaed  or  ordered.  The  affidavit  may  be  taken  before 
the  officer  arresting  him,  and  exonerates  the  officer  from  lia- 
biUty  for  not  making  the  arrest. 

§  865,  The  foregoing  provisions  of  this  title,  relating  to  a 
person  required,  by  an  order  of  a  court,  to  attend,  apply, 
where  such  an  attendance  is  required  by  the  terms  of  a  judg- 
ment. 

§  866.  The  record  of  a  conveyance  of  real  property,  or 
any  other  record,  or  document,  whereof  a  transcript  duly  cer- 
tified may  by  law  be  read  in  evidence,  shall  not  be  removed, 
by  virtue  of  a  subpoena  duces  tecum,  from  the  office  in  which 
it  is  kept ;  except  temporarily,  by  the  clerk  having  it  in  cus- 
tody, to  a  term  or  sitting  of  the  court  of  which  he  is  clerk ;  or 
by  tne  officer,  having  it  in  custody,  to  a  term  or  sitting  of  a 
court,  or  a  trial  before  a  referee,  held  in  the  city  or  town 
where  his  office  is  situated.  Where  it  is  required  at  any  other 
place  it  may  be  removed-  by  order  of  the  supreme  court,  a 


^ 
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superior  city  court,  or  a  counter  court,  made  in  court,  and  en- 
tered in  the  minutes ;  specifying  that  the  production  of  the 
original,  instead  of  a  transcript,  is  necessary. 

§  807.  lArn'd  1877, 1879.]  A  person  shall  not  be  oompell-  ^  wnn-itt. 
ed  to  produce,  upon  a  trial  or  hearing,  a  book  of  account  ^*'»""t***» 
otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a 
subpoena  duces  tecum.  Such  subpoena  must  be  served  at  least 
five  days  before  the  day  when  he  is  required  to  attend.  At 
any  time  after  service  of  such  a  subpoena,  or  order,  the  wit- 
ness may  obtain  upon  such  a  notice  as  the  judge,  referee,  or 
other  officer  prescribes,  an  order  relieving  hun  wholly  or 
partly  from  the  obligations  imposed  upon  him  by  the  sub- 
poena, or  the  order  for  production,  upon  such  terms  as  justice 
requires,  touching  the  inspection  of  the  book,  or  any  ixji-tion. 
thereof,  or  taking  a  copy  thereof,  or  extracts  therefrom,  or 
otherwise.  An  order  may  be  made,  as  prescribed  in  this 
section,  by  "a  judge  of  the  court,  or,  in  a  special  proceeding 
pending  out  of  court  before  an  officer,  by  the  omcer,  or,  in 
cither  case,  by  a  referee  duly  appointed  in  the  cause,  and 
authorized  to  hear  testimony.  A  justice  of  the  peace,  or  other 
judge  of  a  court  not  of  record,  may  make  such  an  order  in  an 
action  brought  in  his  court,  at  any  time  al'ter  the  commence- 
ment thereof. 

§  868.  The  production,  upon  a  trial,  of  a  book  or  paper, 
belonging  to  or  under  the  control  of  a  corporation,  may  be 
compelled,  in  like  manner  as  if  it  was  in  the  hands,  or  uuder 
the  control,  of  a  natural  person.  For  that  purt>ose  a  sub- 
poena duces  tecum,  or  an  order,  made  as  prescribed  in  the 
last  section,  as  the  case  requires,  must  be  directed  to  the 
president,  or  other  head  of  the  corporation,  or  to  the  officer 
thereof,  in  whose  custody  the  book  or  paper  is. 

§  869.  In  a  case  specified  in  the  last  section,  or  where  a 
subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in 
section  eight  hundred  and  sixty-six  or  section  eight  hundred 
and  sixty-seven  of  this  act,  requires  a  public  officer  to  attend,  c  ,  • 
and  bring  a  book  or  paper  under  his  control,  the  subpoena  or 
order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper 
is  produced  by  a  subordinate  officer  or  employee  of  the  cor- 
poration, or  in  the  public  office,  who  possesses  the  retiuisite 
knowledge  to  identify  it,  and  to  testify  respecting  the  pur- 
poses for  which  it  is  used.  If  the  personal  attendance  of  a 
particular  officer  of  the  corporation  or  public  officer  is  requir- 
ed, a  subpoena,  without  a  duces  tecum  clause,  must  also  be 
served  upon  him. 
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I  8T7.  Deposition  of  prisoner. 
879.  Deposition  by  consent. 
88U.  Manner  of  taking;  and  re- 
turning deposition. 

881.  When  to  be  read  in  evi- 

dence. 

882.  Proof  of  witnesses*  inabii* 


6  Abb.  N.  C. 
157. 

78N.Y.  434; 
Id.  f)09. 
48  N.Y.  Sup- 
er <t.  (J.  & 

s.noi. 

a2  Hun,  12. 
3  How.   Pr- 

N.  8.  270. 


g  1369,  Con- 
Bol.  Act. 


ity  to  attend. 
3  883.  Effect  of  deposition. 

884.  Original     affidavits,      evi- 
dence. 

885.  Deposition  to  be  ased  on 
motion. 

886.  Where    witness    may    be 

compelled  to  attend. 

§  870.  lAm'd  1877,  1878.]  The  deposition  of  a  party  to  an 
action  pending  in  a  court  of  record  or  of  a  person  who  exf>ects 
to  be  a  party  to  an  action  about  to  be  brought  in  such  a  court 
other  tnan  a  court  specified  in  subdivisions  sixteenth,  seven- 
teenth, eighteenth  or  nineteenth  of  section  two  of  this  act 
may  be  taken  athis  own  instance  or  at  the  instance  of  an  ad- 
verse party  or  of  a  co-plaintiff  or  co-defendant  at  any  time  be- 
fore the  trial  as  prescribed  in  this  article. 
12  Civ.  Pro  4;  101  N.  Y.  176;  109  Id.  81.  136  Id.  272. 

§  871.  ZAm'd  1877.]  The  deposition  of  a  person  not  a 
party,  whose  testimony  is  material  and  necessary  to  a  party 
to  an  action,  pending  in  a  court  of  record,  other  tnan  a  court 
specified  in  subdivision  sixteenth,  seventeenth,  eighteenth  or 
nineteenth  of  section  two  of  this  act ;  or  to  a  person  who  ex- 
pects to  be  a  party  to  an  action,  about  to  be  brought  in  such 
a  court,  bv  a  person  other  than  the  person  to  be  examined, 
may  also  be  taken,  as  prescribed  in  this  article. 


N. 
Id. 


4   Abb. 

C.  246; 
254 

26  Hun,  433. 
19  Week. 
l»iK.  375. 


86n. 


§  872.  [Am*d  1877,  1879,  1880,  1893.]  The  person  deair- 
ing  to  take  a  deposition,  as  prescribed  in  this  article,  may 
present  to  a  judge  of  the  conrt  in  whicii  the  action  is  pend- 
ing; or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
37  H      232-  J*^^8^»  ®'»  if  an  action  is  not  pending,  but  is  expected  to  be 
Id.  63L       '  brought,  to  a  judge  of  the  supreme  court,  or  of  a  superior 
soAbb*.  N.c.  city  court,  or  to  a  county  judge;  an  affidavit  setting  forth  as 
follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and,  if  either  of 
them  has  appenred  by  attorney,  the  name,  and  the  residence 
or  office  address  of  the  attorney;  or,  if  no  action  is  pending, 
the  names  and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and 
the  substance  of  the  judgment  demanded,  and,  if  the  appli- 
cation is  made  by  the  defendant  before  answer,  or  by  eitner 
party  after  answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pendin&r,  the  nature  of  the  controversy 
which  is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined, 
and  that  the  testimony  of  such  person  is  material  and  neces- 
sary for  the  party  making  such  application,  or  the  prosecn- 
tion  or  defense  of  such  action,  and  if  the  action  is  to  recover 
damages  for  personal  injuries,  that  the  defendant  is  ignorant 
of  the  nature  and  extent  of  such  personal  injuries;  and,  at 
the  option  of  the  applicant,  the  place  where  he  is  sojourning, 
or  where  he  regularly  transacts  business. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined 
is  about  to  depart  from  the  State;  or  that  he  is  so  sick  or 
infirm,  as  to  afford  reasonable  ground  to  Relieve  that  he  will 
not  be  able  to  attend  the  trial;  or  that  any  other  special  cir- 

3N.Y.Bupp.  cumstances  exist,  which  render  it  proper  that  he  should  be 
681.  Ca^e/e  (o<c»^. 


11  Abb.    N. 
C.  419. 
32  Hun,  12. 
4  Civ.    Pro. 
328. 
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examined  as  prescribed  in  this  article.  But  this  subdivision 
does  not  apply  to  a  case  wbere  the  person  to  be  examined  is 
a  party  to  tlie  action, 

6.  If  no  action  is  pending,  that  the  person  expected  to  be 
the  adverse  party  is  of  fall  age,  and  a  resident  of  the  State, 
or  sojonrning  within  the  State;  or  that  he  has  an  office  within 
the  State,  where  he  regnlarly  transacts  business  in  person, 
specifyiDgr  the  place,  and,  if  it  is  in  a  city,  the  street  and 
street  naiaber,  or  other  designation  of  the  particular  locality; 
or,  if  t'wo  or  more  persons  are  expected  to  oe  adverse  parties, 
that  each  is  of  fall  age,  and  so  resident  or  sbjourniD^,  or  has 
such  an  office;  also  the  circumstances  which  render  it  neces- 
sary for  the  protection  of  the  applicant's  rights,  that  the 
witness'  testimony  shoald  be  perpetuated. 


7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  last  two  sections.  And  if  the  party  soaght 
to  be  examined  is  a  corporation,  the  affidavit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of  tb  em  \r  hose 
testimooy  is  necessary  and  material,  or  the  books  and  papers 
as  to  the  contents  of  which  an  examination  or  iuRpection  is 
desired.,  and  the  order  to  be  made  in  respect  thereto  shall 
direct  the  examination  of  sach  persons  and  the  production 
of  sach  books  and  papers. 

§  873.   lAnCd  1877,  1879,  1884, 1893,  1894.]    The  judge  to 
^whem  such  an  affidavit  is  presented  must  grant  an  order  for  ?Jt^^'  ^'  ^ 
the  examination,  if  an  action  is  pending;  if  uo  action  ispend-  5  ^'y.  supp. 
ing  he  u^ust  grant  it  if  there  be  reasonable  ground  to  believe  im. 
that  an  action  will  be  brought,  as  stated  in  the  affidavit,  and  ^"^  ^^*^*  ^^' 
that  the  application  is  made  in  good  faith  to  preserve  the  ex.  l^' ^  y  1 
pected  testimony;  otherwise  he  must  dismiss  the  application. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  no- 
tion, or  is  expected  to  be  a  party  to  an  action  to  be  brouj^ht, 
the  order  may,  in  the  discretion  of  the  ju^*^,  defljguate  and 
limit  the  particular  matters  as  to  which  he  shall  be  exam- 
ined.     In  every  action  to  recover  daAiages  for  personal  in- 
juries,   the  court  or  jud^e,  in   granting  an  order  for  the 
examination  of  the  plaintiff  before  trial  may,  if  the  defend- 
ant apply  therefor,  direct  that  the  plaintiff  submit  to  a  physi- 
cal examination  by  one  or  more  physicians  or  surgeons,  tobe  * 
designated  by  the  court  or  iudge,  and  such  examination  shall 
be  had  and  made  under  snca  restrictions  and  directions  as  to 
the   court    or  judge   shall  seem   proper.      In   any  action 
brought  to  recover  damages  for  personal  injuries,  where  the 
defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that 
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snch  physical  examination  be  made,  and  if  the  party  to  be 
examined  shall  be  a  female  she  shall  be  entitled  to  have  snch 
examiuation  before  physicians  or  snrgeoDS  of  her  own  Bex. 
The  order  must  require  the  party  or  persons  to  be  exaiuined 
to  appear  before  the  judge,  or  before  a  referee  named  in  the 
order,  for  the  purpose  of  taking  the  examination,  at  a  time 
and  place  therein  specified.  The  order  must  also  direct  the 
time  of  service  of  a  copy  thereof;  which  must  be  made  vri  th- 
in the  state,  not  more  than  twenty,  nor  less  than  five  days, 
before  the  time  fixed  for  the  examination,  unless  special 
circumstances,  making  a  different  time  of  service  necessary, 
are  shown  in  the  affidavit,  and  that  fact  is  recited  in  the 
order. 


59  Abb.  N.C. 
426. 


§  874.  [Am'd  1877,  1882.]  Witnesses'  fees,  at  the  rate 
prescribed  by  law  in  an  action  in  the  supreme  court,  must  be 
paid  or  tendered  when  the  order  is  served  upon  the  party  or 
other  person  required  to  attend.  If  the  party  or  person  so 
served  fails  to  obey  the  order,  his  attendance  may  be  com- 
pelled and  he  may  be  punished,  in  likemanner,  and  the  pro- 
oeedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
pcena  issued  from  the  court  in  which  the  action  is  pending, 
or,  if  no  action  is  pending  from  the  court  of  which  the  judge 
is  a  member. 


63 Hud,  347. 


§  875.  [Am*d  1879.]  A  copy  of  the  order,  and  of  the  afl- 
davit  upon  which  it  was  granted,  must  be  served  upon  the 
attorney  for  each  party  to  the  action,  in  like  manner  as  a 
paper  in  the  action;  or,  if  a  party  has  not  appeared  in  the 
action,  they  must  be  served  upon  him,  as  directed  by  the  order. 
If  no  action  is  pending,  they  must  be  personally  served  up<H:i 
each  of  the  persons  named  therein  as  expected  adverse  par- 
ties. 


29  Abb.  N.O 
426. 


§  876.  {Am'd  1879.]  Upon  proof,  by  affidavit,  that  ser- 
vice of  a  copy  of  the  order  and  of  the  affidavit  has  been  duly 
made,  as  directed  in  the  order,  the  judge  or  the  referee  must 
proceed  to  take  the  deposition  of  the  witne&s,  at  the  time 
and  place  specified  in  the  order.  He  may  from  time  to  time, 
adjourn  the  examination  to  another  day,  and  to  another  placo, 
vtrithin  the  same  county.  Sections  eight  hundred  and  fifty-six, 
eight  hundred  and  fiif ty-seven,  and  eight  hundred  and  fifty- 
eight  of  this  act  apply  to  the  examination  of  a  party  or  a  per- 
son expected  to  be  an  adverse  party,  taken  as  prescribed  in 
this  article. 
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§  877-  [Am'd  1877, 1882.]  Where  the  party  or  other  per- 
son to  be  examined  is  confined  in  a  prison  or  jail  within  the 
State,  nnder  a  sentence  for  a  felony,  that  fact  must  be  stated 
in  the  affidayit,  and  his  deposition  maybe  taken  as  prescribed 
in  the  foregoing  sections,  as  if  he  was  not  so  confined,  except 
that  in  such  a  case,  the  granting  or  refusing  the  order,  and  if 
granted,  the  appointment  of  a  referee  to  tsike  the  testimony, 
is  always  in  the  discretion  of  the  jndge.  The  order  must  re- 
quire the  production  of  the  prisoner  by  the  person  in  charge 
of  the  prison  or  jail,  at  the  prison  or  jail;  bnt  it  may  prescribe 
snch  regulations  and  restrictions  with  respect  thereto  as  the 
judge  deems  proper. 


§  878.  Ii?«peafodl877.] 

§  879*  [Am'd  1882  ]  The  parties  to  an  action  may  stipu- 
late in  writing  that  the  deposition  of  a  competent  witness,  to 
be  used  therein,  may  bo  taken  befc^re  a  judge  or  referee,  at  a 
time  and  place  specified  in  thesUpnlation,  either  orally  or 
upon  interrogatories  to  be  agreed  upon  in  like  manner.  The 
witness  may  be  subpoenaed  to  atiind  the  examination  as 
upon  a  trial,  and  the  judge  or  referee  mny  take  his  dep<  sition, 
as  if  an  order  had  been  made  by  the  court  directing  it  to  be 
so  taken.  But  this  section  does  not  apply  to  a  cose  specified 
in  section  eight  hundred  and  seventy-seven  of  this  act. 


§  880*  [^»n'dl879.]  The  examination  of  a  party,  or  an  88  Hun.  U^ 
exi)ected  party,  is  subject  to  the  same  rules  as  if  he  was  soAbu.N.C 
examined  upon  the  trial.  The  judge  or  referee,  upon  every  "* 
other  examinution,  taken  as  prescribed  in  this  article,  must 
insert  therein  every  answer  or  declaraiion  of  the  person  ex- 
amined, which  either  party  requires  to  be  inserted.  The 
deposition,  when  completed,  must  be  caref  ally  read  to  and 
subscribed  by  the  person  eiamined;  must  becejlified  by  the 
judge  or  referee  taking  it;  and,  within  ten  days  thereafier, 
must  be  filed  ip  the  office  of  the  clerk;  or,  if  no  action  is 
peodiiig,  in  the  office  of  the  clerk  of  the  county  in  which,  it 
was  taken;  together  with  the  stipulation  or  order  under 
which  it  W:i8  tdken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and 
of  the  affidavit.  If,  upon  an  examination  before  a  referee, 
the  person  examined  refuses  to  answer  any  question,  the 
referee  must  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  relevant,  and  whether 
th3  witness  is  bound  to  answer  it. 
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§  881*  Thedeposition,  or  a  certified  copy  thereof,  maybe 
read  in  evidence  by  either  party,  at  the  trialof ,  or  upon  the  as- 
sessment of  damages,  by  writ  of  inquiry,  or  upon  a  reference, 
or  otherwise,  in  the  action  specified  in  the  original  affidavit 
or  stipulation;  or  any  other  action  thereafter  brought,  be- 
tween the  same  parties,  or  between  th^parties  claiming^  un- 
der them,  or  either  of  them;  or,  if  no  action  is  pending,  an  ac- 
tion thereafter  brought,  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons 
claiming  under  them  or  either  of  them. 


^ 
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§  882.  lAm^d  1882.]  But  such  a  deposition,  except  that  of  g»  ^  »  91% 
a  party,  taken  at  the  instance  of  an  adverse  party,  or  a  depo- 
sition  taken  in  pursuance  of  a  stipulation,  as  prescribed  in  this 
article,  shall  not  be  so  read  in  eviaence  until  it  nasbeen  satisfac- 
torily proved,  that  the  witness  is  dead,  or  is  unable  (personally 
to  attend  by  reason  of  his  insanity,  sickness  or  other  infirmity, 
or  that  he  is  confined  in  a  prison  or  iail ;  or  that  he  has  been 
and  is  absent  from  the  State,  so  that  his  attendance  could  not 
wil^  reasonable  diligence  be  compelled  by  subpoena. 

§  883.  A  deposition,  so  read  in  evidence,  has  the  same  ef-  %  1309  con* 
feet,  and  no  other,  as  the  oral  testimony  of  the  witness  would  sol.  Act. 
have ;  and  an  objection  to  the  competency  or  credibility  of  the 
witness ;  or  to  the  relevancy  or  substantial  competency  of  a 
question  put  to  him,  or  of  an  answer  given  by  nim ;  may  be 
made,  as  if  the  witness  was  then  personally  examined,  and 
without  being  noted  upon  the  deposition. 

§  884.  The  original  affidavits,  filed  with  such  a  deposition,  ao  Abb.  N.a 
or  certified  copies  thereof,  are  presumptive  evidence  of  the  Wn. 
facts  therein  contained,  to  show  a  compliance  with  the  provi- 
sions of  this  article. 

§  885.  lAnCd  1887.]    Where  a  party  intends  to  make  or   .  nfonth  L. 
oppose  a  motion  in  a  court  of  record,  other  than  a  court  speci-   ])„|  3    ' 
fled  in  subdivision  sixteen,  seventeen,  eighteen  or  nineteen  of  27  Hiiii,352. 
section  two  of  this  act,  and  it  is  necessary  for  him  to  have  the  3  civ.  *Pro. 
affidavit  or  deposition  of  a  person  not  a  party,  to  use  upon  the  448 ;   4    Id. 
motion,  the  court,  or  a  judge  authorized  to  make  an  order  in   214. 
the  cause,  may,  in  its  or  his  discretion,  make  an  order  appoin-  ^  vy  siata 
ting  a  referee  to  take  the  deposition  of  that  person.    The  order   j^" "   {^ 
must  be  founded  upon  proof,  by  affidavit,  that  the  applicant  4  DeVn.  2i2. 
intends  to  make  the  motion,  or  that  notice  of  a  motion  nas  been  20  Abb.  N. 
given,  which  the  applicant  intends  to  oppose.    The  affidavit  C.  172. 
must  specify  Uie  nature  of  the  motion,  and  must  ^how  that  the  2  N.  Y.Sa|>[». 
affidavit  or  deposition  is  necessary  thereon,  and  that  such  per-  242. 
son  has  refused  to  make  an  affidavit  of  the  facts  which  the  ap- 
plicant verily  believes  are  within  his  knowledge.    The  order 
may  be  made  upon  or  without  notice.    The  person  to  be  exam- 
ined mav  be  subpoenaed,  and  compelled  to  attend,  as  upon  the 
triaL    The  deposition,  when  taken,  must  be  deliverea  to  the 
attorney  for  the  party  who  procured  the  order,  unless  the  or- 
der provides  for  a  different  disposition  thereof. 

§  886.  Where  a  person  to  be  examined,  as  prescribed  in  10  Civ.  Pro. 
this  article,  is  a  resident  of  the  State,  he  shall  not  be  required  178. 
to  attend  in  any  coun^,  other  than  that  in  which  he  resides,   31  Hun,  95. 
or  where  he  has  an  omce  for  the  regular  transaction  of  busi-  30  Abb  N.c, 
ness,  in  person.   Where  he  is  not  a  resident,  he  shall  not  be  re-  ^^• 
quired  to  attend  in  any  other  county,  than  that  wherein  he  is 
served  with  a  subpoena,  unless,  for  special  reasons,  stated  in 
the  affidavit,  the  order  otherwise  directs. 
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2  Dem.  298.  §  887.  lAni'd  1879.]  In  a  case  specified  in  the  next  sec- 
4  N.Y.Supp.  tion,  where  it  appears,  by  affidavit,  on  the  application  of 
either  party,  that  the  testimony  of  one  or  more  witnesses,  not 
within  the  State,  is  material  to  the  applicant,  a  commission 
may  be  issued,  to  one  or  more  competent  persons,  named 
therein,  authorizing  them,  or  any  one  of  them,  to  examine  the 
witness  or  witnesses  named  therein,  under  oath,  upon  the 
interrogatories  annexed  to  the  commission ;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same,  and 
the  commission,  according  to  the  directions  given  in  or  with 
the  commission.  The  applicant,  or  any  other  party  to  the 
action,  may  be  thus  examined. 

§  S88.  [Am'd  1894.  by  adding  subdivision  6,  amendment  to 
take  *-Jftct  September  1,  1894.]  Such  a  commisBion  may  be 
issned ,  in  either  of  the  following  cases  : 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference  ;  or  otherwise,  to  enable 
the  court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the 
adverse  party,  in  an  action  brought  in  a  court  of  record  ;  and 
the  testimony  is  required,  in  order  to  carry  the  judgment  into 
effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
supreme  court,  a  superior  city  court,  the  marine  court  of  the  city 
of  New  York,  or  a  county  court,  or  a  motion  for  a  new  trial 
in  either  of  those  courts,  is  pending  ;  and  the  testimony  will 
be  material  and  necessary^  to  the  applicant  in  the  prosecution 
or  defence  of  the  action,  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of  the 
issue,  in  an  action  brought  in  either  of  the  courte,  specified  in 
the  last  subdivision  ;  aild  there  is  reason  to  apprehend,  that 
before  issue  is  joined,  and  an  application  for  a  commission 
can  thereafter  be  made,  the  witness  will  die,  or  become  unable 
to  give  his  testimony,  or  remove,  so  that  his  testimony  cannot 
be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action 
pending  in  a  court  of  record,  and  the  testimony  is  material  to 
the  applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 
§  SS9«  In  a  case  specified  in  subdivision  third  of  the  last 
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section,  if  the  appeal  has  been  taken  to  another  court,  the 
application  must  oe  made  to  the  court  in  which  the  judgment 
was  rendered ;  and  an  order,  directing  the  commission  to  be 
issued,  may  be  granted  or  refused,  in  the  discretion  of  that 
court.  In  a  case  specified  in  either  of  the  other  subdivisions 
of  that  section,  the  application  may  be  made  to  the  court,  or 
a  judge  thereof,  or,  in  the  supreme  court,  to  the  county  judge 
of  the  county,  where  the  action  is  triable ;  and  it  must  be 
granted,  upon  satisf actor v  proof  of  the  facts  authorizing  i^ 
unless  the  court  or  judge  nas  reason  to  believe,  that  the  appli- 
cation is  not  made  in  good  faith,  or  unless  an  order  for  an 
open  conmiission,  or  for  taking  depositions,  is  made  as  pre- 
scribed in  this  article.  Notice  of  the  application  must  be  given 
to  the  adverse  party,  unless  he  is  in  default  for  want  of  an 
appearance.  Upon  granting  the  order,  the  court  or  judge 
may,  in  any  case,  impose  sucn  terms  as  justice  requires 

§  800.  Where  the  order  is  made  by  a  judge,  out  of  court, 
it  must  be  entered  in  the  office  of  the  clerk.  It  shall  be  grant- 
ed, only  in  a  case,  where  the  court  would  grant  it,  and  upon 
the  same  terms ;  and  it  is  subject  to  the  control  of  the  courtb 

§  891.  Unless  the  interrogatories,  to  be  annexed  to  the 
commission,  are  settled  by  consent  of  the  parties,  they  must 
be  settled,  upon  notice,  by  a  judge  of  the  court,  or,  in  the  su* 
preme  court,  by  the  county  judge  of  the  county,  where  the 
action  is  toable,  as  prescnoedin  the  general  rules  of  practice. 

§  8Q2.  The  interro^tories,  when  settled,  must  be  annex- 
ed to  the  oonunission.  Kither  party  must  be  allowed  to  insert 
therein  any  question,  pertinent  to  the  issue,  which  he  pro- 
poses. Unless  the  parties  stipulate  in  writing,  or  the  order 
granting  the  commission  prescribes,  how  it  shall  be  returned, 
uie  judge  must  indorse,  upon  the  commission,  the  proper 
direction  for  that  purpose.  Unless  the  court  or  judge  thinks 
proper  to  direct  it  to  oe  returned  by  an  agent,  it  must  be  re- 
turned through  the  post-office. 

§  803.  lAfn'd  1877.]  Where  an  issue  of  fact,  joined  in  an 
action,  is  pending  in  the  supreme  court,  a  superior  city  court, 
the  marine  court,  of  the  city  of  New  York,  or  a  county  court, 
the  parties  may  stipulate,  in  writing,  or  the  court  to  which, 
or  the  judge  to  whom  an  application  for  a  commission  is  made, 
may^  in  its  or  his  discretion,  direct,  in  the  order,  that  a  com- 
mission issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions  ;  or  tnat  a  commis- 
sion issue,  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  partly  upon  oral  Questions,  and  partly 
upon  written  interrogatories,  or  to  take  tne  deposition  of  one 
or  more  witnesses,  designated  in  the  order,  upon  oral  ques- 
tions, and  one  or  more  witnesses,  designated  in  the  order, 
upon  written  interrogatories. 

§  804.  Where  an  issue  of  fact,  joined  in  an  action,  is 
pending  in  either  of  the  courts  specified  in  the  last  section,  the 
parties  may  stipulate,  in  writing,  or  the  court,  or  a  judge 
thereof,  or,  in  the  supreme  court,  the  county  judge  of  the 
county  where  the  action  is  triable,  may,  in  its  or  his  discre- 
tion, upon  the  application  of  either  partj',  and  upon  satis- 
factory proof,  by  affidavit,  that  one  or  more  witnesses,  not 
within  the  Statei  are  material  and  necessary  in  the  prosecu- 
tion or  defence  of  the  action,  make  an  order,  upon  such  terms 
as  it  or  he  deems  proper,  directing  that  an  open  commission 
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issue,  or  that  depositions  be  taken,  as  prescribed  in  the  follow- 
ing sections  of  this  article. 

4Dem.330.  8  896.  {Am'd  1879.]  The  last  two  sections  are  not  appli- 
cable where  the  adverse  party  is  an  infant,  or  the  committee 
of  a  person  judicially  declared  to  be  incapable  of  managing 
his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunken- 
ness ;  or  where  the  testimony  is  to  be  taken  elsewhere  than  in 
the  United  States  or  in  Canada.  Nor  can  the  applicant  be  ex- 
amined in  his  own  behalf,  as  prescribed  in  those  sections, 
except  by  consent  of  the  parties. 

§  896.  Where  a  commission  is  issued,  to  take  testimony 
without  written  interrogatories,  as  prescribed  in  section  eight 
hundred  and  ninety -three  or  section  eight  hundred  and  ninety- 
four  of  this  act,  notice  of  the  time  and  place  of  the  examina- 
tion of  a  witness,  by  virtue  thereof,  naming  the  witness,  must 
be  served  as  prescribed  in  section  eight  hundred  and  ninety- 
nine  of  this  act. 

§  897.  An  open  commission  must  be  directed  to  one  or 
more  persons,  named  therein,  and  must  authorize  them,  or 
any  one  of  them,  to  examine  any  witness  who  may  be  pro- 
duced by  either  party,  on  or  before  a  day  specified  therein, 
upon  oral  questions  to  be  put  to  the  witness,  when  he  is  pro- 
duced ;  to  take  and  certity  the  deposition  oi  each  w^itness  so 
examined  ;  and  to  return  the  same,  and  the  commission,  im- 
mediately after  the  expiration  of  the  time  limited  for  the 
production  of  witnesses,  according  to  the  directions,  given  in 
or  with  the  commission. 

§  898.  An  order,  directing  that  depositions  be  taken, 
must  specify  the  time  within  which  they  must  be  taken,  and 
the  manner  in  which  they  must  be  returned.  It  may  also 
contain  such  additional  directions,  not  inconsistent  with  the 
next  section,  with  respect  to  the  time  and  manner  of  giving 
notice,  as  the  court  or  ludge  deems  proper.  The  order  must 
be  entered  in  the  clerk's  office ;  and  a  certified  copy  thereof 
must  be  annexed  to  each  deposition,  or  set  of  depositions,  re- 
turned as  prescribed  in  the  following  sections  of  tnis  article. 

§  899.  A  deposition  may  be  taken,  pursuant  to  such  an 
order,  before  a  person  mutually  agreed  upon  by  the  parties, 
or  a  chancellor,  or  a  judge  of  a  court  of  record,  or  the  mayor 
or  other  chief  magistrate  of  a  city,  or  a  justice  of  the  peace  of 
the  State  or  Territory,  where  the  witness  is ;  who  is  not 
counsel  or  attorney  for  either  party,  and  would  not  be  dis- 
^ualifledp  by  reason  of  affinity  or  consanguinity  to  a  party,  or 
interest  in  the  event,  from  serving  as  a  juror  upon  the  trial  of 
the  action,  within  the  State.  Written  notice  oi  the  time  and 
place  of  taking  a  deposition,  specifying  the  name  of  the  wit- 
ness, and  the  person  before  whom  it  will  be  taken,  must  be 
served  by  the  party,  at  whose  instance  it  is  taken^  upon  the 
attorney  for  the  adverse  party.  The  time  for  servmg  such  a 
notice  must  be,  at  least,  five  judicial  days  before  the  deposi- 
tion is  taken  ;  and  one  judicial  day,  in  addition,  for  each  fifty 
miles,  by  the  usual  route  of  travel,  between  the  residence  of 
the  attorney  for  the  adverse  party,  and  the  place  where  the 
deposition  is  to  be  taken. 

§  900.  Upon  the  examination  of  a  witness,  without  writ- 
ten interrogatories,  by  virtue  of  a  commission,  or  of  an  order 
to  take  depositions,  the  commissioner,  or  the  person  before 
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whom  the  deposition  is  taken,  must  take  down,  or  cause  to  be 
tsd^en  down,  as  prescribed  in  the  next  section,  the  substance 
of  the  witness's  testimony  ;  unless  he  is  directed,  in  the  com- 
mission or  the  order,  or  required  by  the  person  appearing  for 
either  party,  to  insert  in.  the  deposition  any  or  all  of  the 
questions  or  answers,  word  for  word.  Unless  the  oommissioti 
or  order  otherwise  directs,  the  person,  appearing  for  either 
party,  may  ask  any  question,  wmch  he  deems  proper,  and  the 
witness's  answer  must  be  taken  accordingly,  the  objections 
thereto  being  reserved,  without  being  speciBed  at  the  time  of 
examination.  A  copy  of  this  section  must  be  annexed  to  each 
commission  to  take  testimony  without  written  interrogatories, 
and  to  each  certified  copy  of  an  order  to  take  a  deposition. 

fool.  The  person,  to  whom  a  commission  is  directed,  or 
ore  whom  a  deposition  is  taken,  unless  otherwise  expressly 
directed  in  the  commission,  or  in  the  order  for  taking  the 
depositions,  must  execute  tne  commission,  or  the  order,  as 
follows : 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  afiSrmation  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  representing 
which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  wri- 
ting, or  cause  it  to  be  reduced  to  writing,  by  a  disinterested 
person.  After  it  has  been  carefully  read,  to  or  by  the  wit- 
ness, it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if 
the  witness^  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposi- 
tion to  which  it  relates,  subscribed  by  the  witness  proving  it, 
and  numbered  or  otherwise  identified,  in  writing  thereupon, 
by  the  commissioner,  or  person  takmg  the  deposition,  who 
must  subscribe  his  name  thereto. 

4.  The  commissioner,  or  oerson  taking  the  deposition,  must 
subscribe  his  name  to  eacn  half  sheet  of  the  aeposition ;  he 
must  annex  all  the  depositions  and  exhibits  to  the  commission, 
or  to  a  certified  copy  of  the  order  for  taking  the  deposition, 
with  the  certificate  specified  in  the  next  section  ;  and  ho  must 
close  them  up  under  his  seal,  and  address  the  packet,  to  the 
clerk  of  the  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediate- 
ly deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay 
tiie  postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  in- 
stance it  was  issued  or  granted,  the  packet  so  addressed  must 
be  delivered  to  the  Ugent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

§  902.  The  commissioner  or  other  person,  before  whom 
one  or  more  depositions  are  taken,  must  subscribe,  and  annex 
to  each  deposition,  a  certificate,  substantially  in  the  following 
form,  the  blanks  being  properly  filled  up  : 
" State "  (or  " Territory  ")  "of  'M  „  . 

** County  "  (or  "parish'*)  "of  "  { ^- 
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"I,  ,  do  certify  that  ,  the  witDesa,  per- 

sonally appeared  before  me  un  tbe  day  of  , 

at  o'clock  in  ttie  nooc,  at  tbe  ,  Id 

Oie  8tate"(or  "Territory")  "of  ,  and  aft«r  being 

sworn"  <or  ''iiffirmed,"  as  the  case  may  be),  "to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  tlie  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorsed  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscri- 
bed my  name  to  eacii  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  In  behalf  of  the 

,  and  that  appeared  in  behalf  of  the 


ine  hundred  (ind 

„       ,  ustdeiiver  it  to 

,  M  whom  it  is  addressed,  or  to  a  judge  of  the  court, 

either  of  whom  must  receive  and  open  it,  upon  the  ut^ent  ma- 
king affidavit,  that  he  received  it  from  tbe  hands  of  the  com- 
missioner, or  tile  person  who  toolt  the  deposition,  and  that  it 
has  not  been  o|>eued  or  altered,  since  he  so  received  it. 

§  006.  If  tbeagentisdeud,or,  fromdcknessorothercasu- 
elty,  is  unable  to  deliver  tbe  pacltet  personally,  as  prescribed. 
JQ  the  last  section,  it  must  lie  received,  by  the  clerk  or  judge, 
from  the  hands  of  any  other  pei-son,  upon  the  latter  making  an 
aflfldavit,  that  he  received  it  from  the  agent :  that  tbe  a^ent  is 
dead,  or  otherwise  unable  to  deliver  it ;  that  it  bus  not  been 
opened  or  altered  since  he  received  it,  and  that  he  believes 
that  it  bas  not  l>een  opened  or  altered,  since  it  came  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposj- 

§  906.  The  clerk  or  judge,  who  receives  and  opens  Ole 
'   pachet,  as  prescribed  in  the  last  two  sections,  must  indorse 
thereupon,  and  sign,  a.  note  of  the  time  of  the  receipt  and  open.' 
ing  thereof,  and  immediately  Hie  it  in  the  office  of  tlie  clerk,  to- 
gether with  the  affidavit  of  the  person,  who  delivered  it  to 

§  007.  If  the  packet  is  transmitted  through  the  positof- 
flce,  Uie  clerk,  to  whom  it  is  addressed,  must  receive  it  from 
the  post-office,  open  it,  indorse  thereupon,  and  sign,  a  like  note 
of  the  time  of  the  receipt  and  opening  tliereof,  and  immediate- 
ly file  it  in  his  office. 

§  908.  A  commis^on  may  issue,  or  an  order  to  take  depo- 
sitions may  be  made,  by  consent,  in  a  case  where  either  may 
be  direoted  by  the  court  or  a  judge,  as  prescribed  in  this  arti- 
cle. On  filing  a  stipulation  to  that  effect,  signed  by  the  attor- 
neys for  the  parties,  the  clerk  must  enter  an  order  accordingly ; 
andthereuDon  the  nttomcy  for  the  party,  procuring  tbe  order, 

jn  the  commission,  or  indoi-se  upon  or  annex  to  it, 

_ie  order,  the  necessary  directions  fortbe  execution  and  re- 
Luin  thereof,  according  ta  tbe  stipulation. 

§  QOO.  A  commission,  or  copy  of  an  order  to  take  depo- 
futions,  with  the  ecrtiScatos,  returns,  depositions,  and  exhibits 
thereto  annexed,  must  remain  on  file  inthe  office  of  the  clerk, 
unless  otherwise  provided  by  the  stipulation  of  the  parties,  or 
unless  the  court,  by  a  special  order,  directs  them  to  be  filed  in 
the  office  of  another  clerli.    They  are  always  open  to  tbe  in- 
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spection  of  the  parties,  either  of  whom  is  entitled  to  a  copy  of 
tnem,  or  of  any  part  thereof,  on  payment  of  the  fees  allowed 
by  law. 

§  QIO.  Where  it  appears,  by  affidavit,  that  a  deposition  aBHQn,6i& 
has  been  improperly  or  irregularly  taken  or  returned ;  or  that  138  NT  368. 
the  x)ersonsLl  attendance  of  the  witness,  upon  the  trial,  could 
have  been  procured,  with  due  diligence,  by  a  subpoena;  or 
that  the  attorney  for  either  party  has  practiced  anv  fraud,  or 
unfair  or  overreaching  conduct,  to  the  prejudice  of  the  adverse 
party,  in  the  course  of  the  proceeding ;  an  order,  for  the  sup- 
pression of  the  deposition,  may  be  made  by  the  courts  upon 
the  application  of  tne  party  aggrieved,  upon  notioe  to  the  ad- 
verse party. 

§  Ql  1.  A  deposition,  taken  and  returned  as  prescribed  in 
this  article,  or  an  exemplified  copy  thereof,  if  tne  original  is 
filed  in  another  county,  may,  unless  it  is  suppressed  as  pre- 
scribed in  the  last  section,  be  read  in  evidence  by  either  par- 
ty. It  has  the  same  effect,  and  no  other,  as  the  oral  testimony 
of  the  witness  would  have ;  and  an  objection  to  the  oompeten- 
C3'  or  credibility  of  the  witness,  or  to  the  relevancy,  or  sub- 
stantial competency,  of  a  question  put  to  him,  or  of  an  answer 
given  by  him,  may  be  made,  as  if  the  witness  was  then  per- 
sonally examined,  and  without  being  noted  upon  the  deposi- 
tion. 

§  912.  Upon  an  application,  made  in  the  supreme  court,  136M.Y.  272. 
a  superior  city  court,  the  marine  court  of  the  city  of  New 
Tork,  or  a  county  court,  for  a  commission  to  be  issued  to  a 
foreigii  country,  if  it  satisfactorily  appears,  by  affidavit,  that 
the  witness  does,  not  understand  the  English  language,  the 
order  for  the  commission  may,  in  the  discretion  of  the  court  or 
ludge,  direct  that  written  interro^tories  annexed  thereto, 
by  way  of  direct  and  cross-examination,  be  framed  in  the 
English  langua^,  and  also  in  a  foreign  language  ;  that  only 
the  interrogatories  framed  in  the  foreign  language  be  put  to 
the  witness  ;  and  that  his  answers  be  taken,  and  the  certifi- 
cates be  made  out,  in  the  same  language.  Where  such  an 
order  is  made,  it  must  provide  for  the  payment,  by  the  appli- 
cant, to  the  adverse  party,  of  a  reasonable  sum,  fixed  therein, 
for  the  expense  of  procuring  the  interrogatories,  in  his  behalf, 
to  be  translated.  The  judge,  who  settles  the  interrogatories, 
must  settle  them  in  the  foreign  language,  and  in  the  English 
language ;  and,  for  that  purpose,  he  may  call  in  the  assistance 
of  one  or  more  experts,  whose  compensation  must  be  fixed  by 
the  judge,  and  paid  by  the  applicant.  When  the  deposition  is 
read  in  evidence,  it,  and  the  interrogatories,  must  be  inter- 
preted into  the  English  language,  as  if  the  witness,  being  un- 
able to  speak  the  English  langus^e,  was  personally  present 
and  testifying. 

§913.  Letters  rogatory  may  be  issued  from  either  of  the  '^6  N.Y.272 
courts  specified  in  the  last  section,  in  its  discretion,  in  a  case 
where  a  commission  may  be  issued,  as  prescribed  in  this 
article,  upon  satisfactory  proof,  by  affidavit,  that  there  is 
good  reason  to  believe,  that  the  ends  of  justice  will  be  better 
promoted  thereby,  than  by  the  issuing  of  a  commission  ;  not- 
withstanding that  a  commission  can  be  executed,  in  the  country 
to  which  they  are  sent.  Letters  rogatory  can  be  issued  only 
to  examine  one  or  more  witnesses,  upon  written  interroga- 
tories, annexed  thereto  ;  which  must  be  framed  and  settled) 
^d  the  depositions  must  be  returned,  as  prescribed  in  this 
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article,  with  respect  to  the  interrogatories  aiweied  to  a  com- 
missioQ,  and  the  depositions  taken  thereunder. 

article  third. 
Depobitions,  taken  within  thb  Stjlte,  fob  uhb  without 

i  914.  In  what  css«B  depOBlUoa  J  918.  Juatloe  or  the  paace  may 

IDBT  be  taken.  aubptena  wHneas. 

915.  Scibprena  to  wltnasn.  B19.  Taking  and  relura  or  den- 

018.  ContenU  of  iubposna.  oaition.                             ' 

91T.  SubpiBna  when   no    com-  020.  Penalty  for  not  appearing. 

8  014.  A  party  to  an  action,  suit,  or  special  proceeding, 
civil  or  eriminal,  pendini^  )□  a  court  without  the  State,  either 

.  in  the  United  States,  or  m  a  toreign  country,  may  obtain,  in 
the  manner  prescribed  in  this  article,  the  testimony  of  a  wit- 
ness within  tie  State,  to  be  used  in  the  action,  suit,  or  special 
proceeding. 

I.  §015.  Where  a  commission  to  take  testimony,  within  the 
State,  has  been  issued  from  the  court,  in  wliich  the  action,  suit, 

'■  or  special  proceeding  is  pending ;  or  where  a  notice  has  been 
given,  or  any  other  proceeding  has  ijeen  talien,  for  the  pur- 
pose of  taking  the  testiiiKMiy,  within  the  State,  pursuant  to 
the  laws  of  the  Slate  or  countrv,  wherein  the  court  is  located, 
or  pursuant  to  the  laws  of  the  tfnited  States  if  it  is  a  court  o( 
the  TTnited  States  ;  the  commission,  notice,  or  other  paper 
authorizing  the  testimony  to  be  taken,  may  be  presented,  in 
behalf  of  the  party  desiring  to  obtain  it,  to  a  justjceof  the 
supreme  court,  or  a  county  Judge,  with  proof,  by  affidavit, 
that  the  (j-rfimony  of  tile  Witness  IB  material  to  the  party. 
]  thereupon  issue  a  subp<Ena  to  the  witness, 
1  to  appear  before  the  commissioner  named  in 
the  commission  ;  or  belore  a  commissioner,  within  the  State, 
for  the  State,  Territory,  or  foreign -country,  in  which  th« 
— . —  „.  ^(jg  proceeding  *-' ■    - 


5  proceeding  taken  ;  or  before  the 
viiu^ci  uvhigiiai«u  iu  Liic  commission,  notice,  or  other  paper 
by  his  title  of  office  ;  at  a  time  and  place  epecifled  in  the 
subpoena,  to  testify  in  the  action,  suit,  or  special  proceeding. 

S  916.  The  place,  where  the  witness  is  commanded  to 
attend,  must  be  within  the  county  in  which  he  resides  or  so- 
journs ;  or,  if  it  is  in  another  county,  not  more  than  forty 
miles  distant  from  his  residence,  or  the  place  of  his  sojourn. 
-       §  917.  [Am'd  1877.]    Whore  an  action,   suit,   or  special 

eoceeding  is  pending  in  a  court  of  another  State,  or  of  a  Terri- 
ry,  or  of  the  United  States,  and  proof  is  made,  by  affidavit, 
to  the  satisfaction  of  a  justice  or  the  supreme  court,  or  a 
county  judge,  as  follows  : 

1.  That  a  person,  residing  or  sojourning  within  the  State  is 
a  material  witness  for  either  party. 

a  That  a  commission,  to  take  the  testimony  of  the  witness 
has  not  been  issued. 

8.  That,  according  to  the  coui-se  and  practice  of  the  court, 
in  which  the  action,  suit,  or  special  proceeding  is  pending,  the 
deposition  of  a  witness,  taken  as  the  one  applied  for  is  re- 
quired to  be  taken,  is  authorized  to  be  receiv^  in  evidence 
on  the  trial  or  hearing. 

The  judpe  must  issue  a  subptena,  commanding  the  witness 
to  appear  before  him,  at  a  speciflod  time,  and  at  e.  place  with- 
in the  county  in  which  the  witness  resides  or  sajoum&  to 
testify  in  the  action,  suit,  or  special  proceeding. 


^ 
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§  018.  lAm'd  1877.]  Where  proof  is  made,  by  affidavit 
or  otherwise,  to  the  satisfaction  oi  a  justice  of  the  peace  : 

1.  That  a  civil  action,  suit,  or  special  proceeding  is  pending 
in  a  court  of  another  State,  or  of  a  Tenitory,  or  of  the  Unitea 
States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city, 
in  w^hich  the  justice  resides,  is  a  material  witness  for  either 
party. 

3.  That  according  to  the  practice  of  the  court,  in  which  the 
action,  suit,  or  special  proceeding  is  pending,  the  deposition  of 
a  witness,  takto  as  tne  one  applied  for  is  required  to  be 
taken,  is  authorized  to  be  received  in  evidence  on  the  trial  or 
hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness 
to  B,]ppesLT  before  him^  at  a  specified  time,  and  at  a  place  with- 
in the  town  or  city,  in  whicn  the  witness  resides  or  sojourns, 
to  testify  in  the  action,  suit  or  special  proceeding. 

§  919.  The  officer  before  whom  a  witness  appears,  in  a 
case  specified  in  this  article,  must  taJce  down  his  testimony  in 
writing  ;  and  must  certify  and  transmit  it  to  the  court,  in 
which  the  action,  suit,  or  special  proceeding  is  pending,  as  the 
practice  of  that  court  requires. 

g  920.  A  person,  who  fails  to  appear,  at  the  time  and 
place  specifiea  in  a  subpoena,  issued  as  prescribed  in  this 
article,  and  duly  served  upon  him  ;  or  to  testify  ;  or  to  sub- 
scribe nis  deposition,  when  correctly  taken  down  ;  is  liable  to 
the  penalties,  which  would  be  incurred  in  a  like  case,  if  he  was 
subpoenaed  to  attend  the  trial  of  an  action  in  a  justice's  court  * 
and,  for  that  purpose,  the  officer,  before  whom  he  is  required 
to  appear,  possesses  sill  the  powers  of  a  justice  of  the  peace 
upon  atrial 

TITLE  rV. 

Documentary  evidence. 

AsncLB  1.  Documentary  evidence,  as  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document  executed  or  remaining  within  tlie 

State. 

3.  Proof  of  a  document  remaining  in  a  court  or  public  office 

of  the  United  States,  or  executed  or  remaining  with- 
out the  State. 

ARTICLE  FIRST.    * 

DOCUIO&NTABT  EYIDKNCE,  AS  A  SUBSTITUTB  FOR  ORAL  TESTI- 
MONY. 

2  921.  Certain  official  certificates-, 
evidence. 
022.  Certificate,  etc.,   on    file, 
evidence. 

923.  Notary's    certificate,   evi* 

dence. 

924.  Notary*8  protest  and  mem- 

orandum ;     when      evi- 
dence. 
926.  Proof  of  presentment,  etc., 


of  foreign  bills. 
2  926.  Affidavit  of  printer,  etc., 

evidence. 
927.  Id.;  of  service  of  notice. 
9:^.  Marriage  certificate,   evi« 

dence. 

929.  Book   of  foreign    corpor- 
ation ;  when  evidence. 

930.  When  a   copy  thereof  is 
evidence. 

931.  Howcopy  to  be  verified. 

§  921.  Where  the  officer,  to  whom  the  legal  custody  of  a 
paper  belongs,  certifies,  under  his  hand  and  official  seal,  that 
DC  lias  made  diligent  examination,  in  his  office,  for  the  paper, 
and  that  it  cannot  be  found,  the  certificate  is  presumptive 
evidence  of  the  facts  so  certified,  as  if  the  officer  personally 
testified  to  the  same 


188 


DOCUMENTARY  EVIDENCE. 


§§  922-927 


81  Hun,  619. 
2N.Y.8upp. 
6a5. 


§  Q22.  Where  a  public  officer  is  required  or  authorized, 
by  special  provision  of  law,  to  make  a  certificate  or  an  affi- 
davit, toucning  an  act  performed  by  him,  or  to  a  fact  ascer- 
tainea  by  him,  in  the  course  of  his  official  autv ;  and  to  file  or 
deposit  it  in  a  public  office  of  the  State ;  the  certificate  or 
amdavit,  so  filed  or  deposited,  or  an  exemplified  copy  there- 
of, is  presumptive  evicfence  of  the  facts  therein  alleg-ed,  ex- 
cept where  the  effect  thereof  is  declared  or  regulated,  by 
special  provision  of  law. 

§  023.  lAm'd  1877.]    The  certificate  of  a  notary  public  of 
0^.  the  State,  under  his  hand  and  seal  of  office,  of  the  present- 

]8N.Y.8tate   ment  by  him,  for  acceptance  or  payment,  of  of  the  protest, 
Rep.  1013.      for  non-acceptance  or  non-payment^  of  a  promissory  note  or 
/  -z  ^^C  i-|  f  ^    bill  of  exchange,  or  of  the  service  ot  notice  thereof  on  a  party 

to  the  note  or  Dill ;  specifying  the  mode  of  giving  the  notice, 
the  reputed  place  of  residence  of  the  party  to  whom  it  >vas 
given,  and  the  post-office  nearest  thereto  ;  is  presumptive 
evidence  of  the  facts  certified,  unless  the  party,  against  whom 
it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or,  within  ten  days  after  joinder  of  an  issue  of  fact, 
an  original  affidavit,  to  the  effect,  that  he  has  not  received 
notice  of  non-acceptance,  or  of  non-payment  of  the  note  or 
bUl.  A  verified  answer  is  not  sufficient  as  an  affidavit,  within 
the  meaning  of  this  section. 

§  924.  In  case  of  the  death  or  insanity  of  a  notary  public 
of  the  State,  or  of  his  absence  or  removal,  so  that  his  personal 
attendance,  or  his  testimony,  cannot  be  procured,  in  any 
mode  prescribed  by  law,  his  original  protest,  under  nis  hand 
and  omcial  seal,  the  genuineness  thereof  being  first  duly 
proved,  is  presumptive  evidence  of  a  demand  of  acceptance, 
or  of  pavment,  therein  stated ;  and  a  note  or  memorandum, 
personally  made  or  signed  by  him,  at  the  foot  of  a  protest,  or 
m  a  re^lar  register  of  official  acts,  kept  by  him,  is  presump- 
tive evidence  that  a  notice  of  non-acceptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  ana  in  the  manner,  stated 
in  the  note  or  memorandum. 

§  925.  Proof  of  the  presentment,  for  acceptance  or  pay- 
ment, of  a  promissory  note  or  bill  of  exchange,  payable  in 
another  State,  or  in  a  Territory,  or  foreign  country,  or  of  a 
protest  of  the  note  ©rbill,  for  non-acceptance,  or  non-payment, 
or  of  the  service  of  notice  thereof,  on  a  party  to  the  note  or 
bill,  may  be  made,  in  any  manner  authorized  by  the  laws  of 
the  State,  Territory,  or  county,  where  it  was  payable. 

§  926.  lAm'd  1877.]  The  affidavit  of  the  printer  or  pub- 
lisher of  a  newspaper,  published  within  the  State,  or  of  his 
foreman  or  principal  clerk,  showing  the  publication  of  a  notice 
or  other  advertisement,  authorized  or  required,  by  a  law  of 
the  State,  to  be  published  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  may  be 
read  in  evidence  ;  and  is  presumptive  evidence  of  the  publi- 
cation, and,  also,  of  the  matters  stated  therein,  showing  that 
the  deponent  is  authorized  to  make  the  affidavit.  But  this 
section  does  not  applv  to  a  case,  where  the  affidavit  is  re- 
quired by  law  to  be  filed,  unless  it  has  been  duly  filed  •,  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise 
specially  prescribed  by  law. 

§  927.  Where  it  is  necessary,  upon  the  trial  of  an  action, 
to  prove  the  service  of  a  notice,  an  affidavit,  showing  the  ser- 
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vice  to  have  been  made  by  the  person  making  the  affidavit,  is 

E resumptive  evidence  of  the  service,  upon  first  proving  that 
e  is  dead  or  insane,  or  that  his  personal  attendance  cannot 
be  compelled,  with  due  diligence. 

§  928.  lAm*d  IST^."}  An  ori^al certificate  of  a  marriage, 
within  the  State,  made  by  the  nunister  or  magistrate  by  whom 
it  was  solemnized ;  the  original  entry  thereof,  made,  pursuant 
to  law,  in  the  office  of  the  clerk  of  a  ci^  or  town  within  the 
State  ;  or  a  copy  of  the  certificate,  or  of  the  entry,  duly  certi* 
fied,  is  presumptive  evidence  of  the  marriage. 

§  Q2Q.  Where  a  party  wishes  to  prove  an  act  or  trans- 
action of  a  foreign  corporation,  the  book  or  books  of  the 
corporation  may  be  used  for  that  purpose,  as  presumptive 
evidence,  whether  any  or  all  of  the  parties  are  or  are  not 
members  of  the  corporation. 

§  Q30.  If  an  original  book  is  not  produced  at  the  trial,  as 
prescribed  in  the  last  section,  a  copv  thereof,  or  of  an  entry 
therein,  verified  as  prescribed  in  tne  next  section,  may  1>b 
used,  with  like  effect  as  the  original  book  ;  providea  that  the 
party,  intending  to  use  the  copy,  gives  the  adverse  party  at 
least  ten  days'  notice  of  his  intention,  specifying  briefly  the 
nature  of  the  evidence  proposed  to  be  given.  But  this  and 
the  next  section  do  not  apply,  where  the  forei^  corporation 
is  a  party  to  the  action,  and  seeks  to  prove  its  own  act  or 
transaction,  in  its  own  behalf. 

§  Q3 1 .  The  copy  must  be  verified  by  the  deposition,  taken 
as  prescribed  by  law,  or  the  oral  testimony,  taken  at  the  trial, 
of  the  person  who  made  it,  or  of  a  person  who  has  examined 
and  compared  it  with  the  original  book,  or  the  entry  therein. 
The  witness  must  testify  that  the  copy  produced  is  correct ; 
that  he  made  it,  or  compared  it  with  the  original ;  and  that 
he  then  knew  that  the  original  book  so  copied,  or  containing 
the  entry,  was  the  book  of  the  corporation :  or  that  it  was 
then  acknowledged  to  him  to  besuch^  by  an  officer  or  receiver 
of  the  corporation,  or  a  person  having  the  custody  thereof, 
naming  the  person  who  made  the  acknowledgment ;  and  he 
must  specify  where,  and  in  whose  custody,  the  original  was 
then  kept. 

ARTICLE  SECOIH). 

Proof  of  ▲  Document,  exbcuteo  or  REiLUNiNa  wixam 

THE  State. 


2  932.  Stotntes,  etc.;  how  proved. 

933.  Copies    of    records    and 

papers  in  certain  offices, 
presumptive  evidence. 

934.  Id.;  of  papers   filed   with 

town  clerk. 

935.  Conveyance,  when  acknow- 

ledged, or  record,  or  tran- 
script of  record,  evidence. 

Such  evidence  may  be  re- 
batted. 

What  instruments  may  be 


936. 


ncknowledfced. 
i  938.  Justice's  docket  and  tran- 
script   evidence    before 
him. 

939.  Transcript   from  justice's 

docket,  evidence  gener- 
ally. 

940.  Other  proof  of  proceedings 

before  Justice. 

941.  Charter,   ordinances,  eto., 

of  cities  and  villages. 


937. 


§  932.  lArn^d  1877.  ]  A  statute  or  joint  resolution,  passed 
by  the  Legislature  of  the  State,  mav  be  read  in  evidence  f  ronx 
a  newspaper^  designated  as  prescribed  by  law,  to  publish  the 
same,  until  six  months  after  the  close  of  the  session  at  which 
it  was  passed ;  and  at  any  time,  from  a  volume  printed  under 
th9  direQtion  of  the  Secretary  of  ^tate. 
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.Stale  S  033.  [Am'd  18T0.]  A  copy  of  a  paper  filed,  kept,  en- 
II.  tertd,  or  recorded,  pursuant  to  law,  in  a  public  office  of  the 
r  lis.  State,  tbeofllcer  huving  charge  of  which  has,  pursuant  to  law 
an  ofBciol  seal ;  or  witfi  the  clurk  of  a  court  of  the  8tat«,  or 
with  the  clerk  or  secretary  of  either  house  of  the  Iienslature, 
orof  any  other  public  body  or  public  board,  created  by  au- 
thority of  a  law  of  the  State,  and  having,  pursuant  to  law,  a 
seal ;  or  a  transcript  from  a  record  kep^  pursuant  to  law,  in 
such  a  public  office  or  by  such  a  clerk  or  secretary,  is  evi- 
dence, aa  if  the  ori^nd  was  produced.  But,  to  entitie  it  to  be 
used  in  evidence,  it  must  be  certiBed  bytheclerkot  the  court, 
under  his  hajid  and  the  seal  of  the  court,  or  by  the  otBoer  bav- 
in^ the  custody  of  the  original,  or  his  deputy  or  clerk,  appoint- 
ea  pursuant  to  taw,  under  his  official  seal,  and  the  hand  of  the 
person  certifying  ;  or  by  the  presiding  officer,  secretary,  or 
olerkof  the  public  body  or  board,  appointed  pursuant  to  law, 
under  his  hand,  and  ejoept  where  it  is  certified  by  the  clerk 
or  secretary  of  either  hciusoortbe  Legislature,  under  the  of- 
ficial seal  of  the  body  or  board. 

■%  934.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the 
office  of  a  town  clerk,  or  a  ti'ansciipt  from  a  record  kept 
therein,  pursuant  to  law,  certifled  by  tUe  town  clcrk,  is  evi- 
dence, with  like  effect  as  tlie  original 
,  ._  §  03C  A  conveyance,  acknowledged  or  proved,  and  cep- 
tilled  in  the  manner  prescribed  by  law,  to  entitle  it  to  be  re- 
corded in  the  county  where  it  ia  offered,  is  evidence,  without 
further  proof  thereof.  Except  as  otherwise  speciully  pre- 
scribed by  law,  the  record  of  a  conveyance,  duly  recorded, 
within  the  State,  or  a  transcript  thereof,  duly  certified,  is  evi- 
dence, with  like  effect  as  the  original  oonveyaucc. 

§  936.  The  certificate  of  the  acknowledgment,  or  of  tho 

t'sm'  proof  of  a  conveyance,  or  the  record,  or  the  (ranscript  of  the 
record,  of  such  a  conveyance,  is  not  conclusive  ;  and  It  may 
be  rebutted,  and  the  effect  thereof  may  tio  contested,  by  a 
pany  affected  thereby.  If  it  appears  that  the  proof  waa 
taken  upon  the  oath  of  an  interested  or  incompetent  witness, 

*i ^r  the  record  or  transcript  thereof,  shall  not 

..;j .....;i  ii„ '"-n  is  established  by 

§  937.  Any  instrument,  except  a  promissory  note,  a  bill 
of  exchange,  or  a  last  will,  may  be  acknowledged,  or  proved, 
and  certiUed,  in  the  manner  prescribed  by  law  for  taking  and 
certifying  the  acknowledgement  or  proof^of  a  conveyance  of 
real  property ;  and  thereupon  it  is  evidence,  as  if  it  was  a 
conveyance  of  real  property. 

§  938.  The  docket-book  of  a  justice  of  the  peace,  within 
tbo  State,  or  a  transcript  thereof,  certified  by  htm,  is  evidence 
before  him,  of  any  matter  required  by  law  to  be  entered  by 

g  939.  A  transcript  from  the  docket-book  of  a  justice  of 
the  peace,  within  the  State,  subscribed  by  htm,  and  authenti- 
cated, by  a  certificate  of  the  clerk  of  the  county  in  which  the 
justice  resides,  under  his  hand  and  official  seal,  to  the  effect, 
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script  is  genuine :  is  evidence  of  any  matter  stated  In  the 
transcript,  wHich  is  required  by  law  to*  entered  by  the  justice 
in  bis  docket-book. 

§  Q40.  lAm'ct  ISTl.}  The  prooeedinffs  in  an  action  brought, 
or  a  special  proceeding  instituted,  betore  a  justice  of  the 
peace,  within  the  State,  may  also  be  proved  by  the  oath  of  the 
lustice.  Incaseof  his  aeath  or  absence^  they  may  be  proved 
by  the  original  minutes  of  the  proceedingH,  kept  by  him,  pur- 
suant to  law.  accompanied  with  proof  of  his  handwriting ;  or 
by  a  copy  of  the  minutes,  sworn  to,  by  a  competent  witness, 
as  having  been  compared  with  the  original  entries,  with  proof 
that  those  entries  were  in  the  handwriting  of  the  justice. 

$  941.  [Am'd  1877, 1894.]  An  act,  ordinance,  resolution, 
'  by-law,  rule  or  proceeding  of  the  common  council  of  a  dty, 
or  of  the  board  of  trustees  of  an  iucorpi -rated  Tillage,  or  of 
a  local  board  of  health  of  a  city,  town  or  incorporated  village 
or  of  a  board  of  supervisors,  within  the  state,  may  be  read 
in  evidence,  either  from  a  copy  thereof,  certified  by  the  city 
derky  village  clerk,  clerk  of  the  common  council,  clerk  or 
secretary  of  the  local  board  of  health,  or  clerk  of  the  board  of 
supervisors;  or  from  a  volume  printed  by  authority  of  the 
common  council  of  the  city,  or  the  board  of  trustees  of  the 
Tillage  or  the  local  board  of  health  of  the  city,  town  or  Tillage, 
or  the  board  of  supervisors. 

ARTICLE  THIRD. 

Proof  of  a  Dogumibnt,  bxmahoko  in  a  Court  or  Publto 
Office  of  the  United  States,  or  executed  or  remain- 
iNQ  without  the  State. 

%  942.  Printed  copies  of  laws  of  of   Jugtlce   of  adjoining 

another  State,  etc.  State. 

943.  Copies  of  records  of  United       2  949.  Id.;  how  authenticated. 

States  courts.  950.  Other  proof. 

944.  Id.;  of  documents  on  file  961.  Proof  may  be  rebutted. 

in  departments  of  United  962.  Copies  of  records  of  courts 

States.  of  foreign  countries ;  how 

945.  Record  of  bill  of  sale,  etc.,  authenticaied. 

of  vessels.  9'>3.  Other  proof. 

946.  Convevance  of  land  with-  954.  This  article  does  not  de- 

oat  the  State.  dare  effect  of  record,  etc. 

947.  Exemplification  of  record  966.  Documents   from   foreign 

of  conveyance    of  land  countries;  how  autiienti- 

without  the  State.  oated. 

948.  Trancript  of  docket,  etc., 

§  9421.  A  printed  copy  of  a  statute^  or  other  written  law, 
of  another  State,  or  of  a  Territory,  or  or  a  foreign  country,  or  a 
printed  oop^y  of  a  proclamation,  edict,  decree,  or  ordinance,  by 
the  executive  power  thereof,  contained  in  a  book  or  publica- 
tion, purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted,  as 
evidence  of  the  existing  law.  in  the  judicial  tribunals  thereof, 
is  presumptive  evidence  of  the  statute,  law,  proclamation, 
edict,  decree,  or  ordinance.  The  unwritten  or  common  law  of 
another  State,  or  of  a  Territoryj  or  of  a  foreign  country,  may 
be  proved,  as  a  fact,  by  oral  evidence.  The  books  of  reports 
of  cases,  adjudged  in  the  courts  thereof,  must  also  be  admits 
ted,  as  presumptive  evidence  of  the  unwritten  or  common  law 
thereof. 

§  94:3.  A  oopjr  of  the  record,  or  any  other  proceeding,  of 
a  court  of  the  United  States,  is  evidence,  when  certifted  by 
the  clerk  or  officer,  in  whose  custody  it  is  required  by  law  to 
be. 

*  So  in  original. 
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§  044.  [Arn'd  1877, 1879.]  A  copy  of  a  record  or  other 
paper,  remaining  in  a  department  oi  the  government  of  the 
United  States,  is  evidence^  when  certified  by  the  head,  or  ac- 
ting chief  officer,  for  the  time  being,  of  that  department ;  or 
when  certified  by  the  officer  in  whose  charge  it  is,  pursuant  to 
a  statute  of  the  United  States  or  otherwise  in  accordance  with 
a  statute  of  the  United  States,  relating  to  certifying  the  same. 
The  record  of  the  observations  of  the  weather,  taken  under 
the  direction  of  the  signal  service  of  the  Unitea  States,  when 
certified  by  the  officer  in  charge  thereof,  at  the  place  where 
they  were  taken  and  are  kept,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein. 

§  945.  The  record  of  a  bill  of  sale,  mortgage,  hypotheca- 
tion, or  conveyance  of  a  vessel,  belonging  to  a  port  or  place, 
within  the  United  States,  recorded  in  the  office  of  the  collec- 
tor of  customs,  where  tne  vessel  is  re^stered  or  enrolled, 
which  was  acknowledged  or  proved,  betore  it  was  recorded, 
in  like  manner  as  a  deed  to  be  recorded  within  the  State;  or  a 
transcript  of  such  a  record,  duly  certified  by  the  collector ;  is 
evidence,  with  the  like  effect  as  the  originaL 

§  946.  A  conveyance  of  real  property,  situated  without 
the  State,  acknowledged,  or  proved^  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  within  the  county  wherein  it 
is  offered  in  evidence,  is  evidence,  without  further  proof 
thereof,  as  if  it  related  to  real  property  situated  within  the 
State.  A  conveyance  of  real  property,  situated  within  an- 
other State,  or  a  Territory  of  the  United  States,  which  has 
been  duly  authenticated,  according  to  the  laws  of  that  State 
or  Territory,  so  as  to  be  read  in  evidence  in  the  courts  thereof, 
is  evidence  m  like  manner. 

§  947.  An  exemplification  of  the  record  of  a  conveyance 
of  real  property  situated  without  the  State,  and  within  the 
United  States,  which  has  been  recorded  in  the  State  or  Terri- 
tory, where  the  real  property  is  situated,  pursuant  to  the 
laws  thereof,  when  certified  under  the  hand  and  seal  of  the  of- 
ficer, having  the  custody  of  the  record,  is,  if  the  original  can- 
not be  produced,  presumptive  evidence  of  the  conveyance, 
and  of  tne  due  execution  thereof. 

§  948.  A  transcript  from  the  docket^book  of  a  justice  of 
the  peace,  within  an  adjoining  State,  of  a  judgment  rendered 
by  him ;  a  transcript  of  his  minutes  of  the  proceedings  in  the 
cause,  previous  to  the  judgment ;  or  of  an  execution  issued 
thereon  j  or  of  the  return  of  an  execution ;  when  subscribed 
by  the  justice,  and  authenticated  as  prescribed  in  the  next 
section,  is  presumptive  evidence  of  nis  jurisdiction  in  the 
cause,  and  of  the  matters  shown  by  the  transcript. 

.  §  949.  Such  a  transcript  must  be  authenticated  by  a  cer- 
tificate of  the  justice,  annexed  thereto,  to  the  effect,  that  it  is 
in  all  respects  correct,  and  that  he  nad  jurisdiction  of  the 
cause ;  and  also  by  a  certificate  of  the  clerk  or  prothonotary 
of  the  county,  in  which  the  justice  resided  at  the  time  of  ren- 
dering the  judgment,  under  his  hand  and  the  seal  of  the  court 
of  common  pleas,  or  other  county  court  of  the  county,  to  the 
effect  that  the  person,  subscribing  the  certificate  attached  to 
the  transcript,  was,  at  the  date  or  the  judgment,  a  justice  of 
the  peace  of  that  county  ;  and  that  the  signature  thereto  is 
in  his  own  handwriting. 
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§  950.  The  judgment  and  other  proceedingty  and  the 
jnflilske's  ftnthority  to  render  the  judgment  may  abo  be 
prored,  by  theprodadtion  of  the  dooket,  or  of  a  copy  of  a 
jadgment  or  ouier  proceedings ;  and  the  oral  testimony  of 
thejnsdceto  the  trathand  correctness  thereof,  and  to  his 
authority  to  render  the  jadgment 

§  951.  The  last  three  sections  do  not  prerent  the  intnW 
dnction  of  •Tidenoe,  to  controvert  any  of  the  proof,  in  rela* 
Hon  to  the  Yalidity  of  a  judgment  therein  specified. 

§  962*  A  cop^r  of  a  record,  or  other  jndieial  proeeedinK,  ^^  Hon.  4e» 
of  a  court  of  a  foreign  country,  is  CTidenoo  when  aathenti-  138  N.  T.  70. 
cated  as  follows* 


1.  By  the  attestation  of  the  clerk  of  the  coBit,  with  the 
seal  of  the  conrt  affixed^  or  of  the  oi&cer  in  whoee  onstody 
the  record  is  legally  kept,  nnder  the  seal  of  his  office, 

2.  By  a  certificate  of  the  chief-jndge  or  presiding  ma^s- 
trate  of  the  court  to  the  effect,  that  the  person,  so  attestmg 
the  record,  is  the  clerk  of  the  court ;  or  that  he  is  the  offi- 
cer, in  whose  custody  the  record  is  required  by  law  to  be 
kept ;  and  that  his  signature  to  the  attestation  is  genuine. 

S.  By  the  certificate,  under  the  great  or  principal  seal  of 
the  gOYemment,  under  whose  auwority  the  court  is  held, 
of  the  SecretAry  of  Statfi^  or  other  officer  haying  tha  euiEito- 
dy  of  that  seal,  to  the  effect,  that  the  court  is  duly  oonsti* 
toted,  specifying  geoerally  the  nature  of  ita  jurisdiction; 
aod  that  the  signature  of  the  chief -judge  or  presiding  magis- 
trate, to  the  certificate  specified  in  the  last  subdi? ision  Ut 
genuine 

§  953*  A  copy  of  a  record,  or  other  judicial  proceeding,   46  Han,  469 
of  a  court  of  a  foreign  country,  attested  by  the  seal  of  the 
conrt^  in  which  it  remains,  must  also  be  admitted  in  eyi- 
dence,  upon  due  proof  of  the  following  facts  ; 

1.  That  the  copy  offered  has  been  compared  by  the  wit^ 
ness  with  the  original,  and  is  an  eiact  transcript  of  the 
whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the 
cnfltody  of  the  clerk  of  the  court,  or  other  officer  legally  hay- 
ing charge  of  it. 

3.  That  the  attestation  is  genuine. 
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§  &54-  [Arn'il  18TT.1  Hothin({in  tiiis  artiok  is  to  ba 
constrned,  as  decluiiig  tlie  affect  of  a  record  orothearjadioutl 
proceeding  of  ft  loreign  conatry,  anthenllaated,  so  as  to  be 
evidsnoe. 


5  055'  [Added  in  1892.]  AU  maps,  aarreyH  and  offldal 
taeoiia,  which  ahall  have  been  on  reoord  or  on  file  in  ths 
office  of  either  the  rettiBter  of  the  oitj  and  county  of  New 
Tork,  or  the  ■nrrogata  of  said  city,  or  any  of  Uie  coarta  of 

record  of  eaid  city,  or  the  clerk  of  the  city  and  oonnty  of 
New  York,  or  any  of  the  departments  of  said  city  as  enn- 
merated  in  seoUon  thirty-foar  of  the  New  fork  City  oonsoli- 
datiou  act  (iihapter  four  hundred  and  ten,  lawa  of  eighteen 
huodred  and  eighty-two).  orinthsofRceof  tharegiatera,  aur- 
rogatea,  commiiisioners  of  public  worha,  oi  liindred  depart- 
ment, or  park  department,  for  a  period  of  twenty  yoan  or 
yrards  prior  to  aneh  tiial,  ahall  Ira  preaumptlTe  flvidsnce 
their  contents,  and  shall  be  leceivnbla  in  evidenoe  as 
anoh  upon  any  trial  in  any  of  the  courts  of  this  State  in 
any  ooutroveis;  pending  therein,  between  any  parties. 


=  §  956.  lAnt'd  1877.]  A  copy  of  a  patent,  rerord  or 
other  docnmeut  remaining  of  reoord  in  a  public  office  of  a 
foreign  country,  certified  according  to  the  form  in  nae  in 
that  oonntry,  ia  evidence  when  autbentioated  aa  follows  : 

1.  By  the  certifioalfl  under  the  hand  and  ofBcial  seal  of  a 
oommissioner  appointed  by  the  govemor  to  take  the  proof 
ai  BCknowtedgment  of  deeds  in  that  country,  to  the  effect 
-that  the  patent,  record  or  document  is  of  record  in  the  pub- 
'Ifo  office,  and  that  the  copy  thereof  is  correct  and  oertified 
in  due  form. 

,        3^  By  a  oertifioata  under  the  hand  and  ofBdal  seal  of  the 

Secretary  of  State  anneied  to  that  of  the  oommiaBioaer,  to 
the  aame  effect  as  preaciibed  by  law  for  the  anthentioalion 
of  the  ceitificate  of  such  a  commiasioDer  npon  a  convey- 
ance to  be  recorded  within  the  State.  Tbe  certiflcale  of  the 
oommisaioiier,  thos  anthenticated,  ia  preaamplive  evidence 
that  the  copy  of  the  patent,  recorder  document  ia  certified 
according  to  the  form  In  use  in  the  foreign  country. 
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TITLE  V. 

MisceUaneoua  proviaions. 

S  957.    Form   of    eertiflcates  to  I  961.  SarroffatM,  clerks,  etc.,  to 

copies,  etc.  search  flies;  and  to  certi- 

'  9i66.  Oertlfloate  fnnst  be  sealed.  ty,  etc. 

959.  Qnaliflcation    of  last  sec-  962.  Saving  clause. 

tion. 

960.  [Bepealed  1892]. 

§  057-    Where  a  tranBcript,  exemplification,  or  certifird  90  k.  t.  624 
copy  of  a  record  or  other  paper,  is  declared  by  law  to  be  46  Hun,  870 
evidence,  and  special  provision  is  not  made  for  the  form  of  13^^-  ^'  ^"* 
the  certificate,  in  the  particalar  case,  the  person,  authorized 
to  certify,  mast  slate,  in  his  certificate,  that  it  has  been 
compared  by  him  with  the  original,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  the  original. 


§  958  •  If  the  officer,  or  the  oonrt,  body,  or  board,  in  95  ^  y  624 
whose  custody  an  original  paper,  specified  in  the  Ifist  sec- 
tion, is  required  to  be,  by  the  laws  of  the  State,  or  of  another 
State,  or  of  the  United  States,  or  of  a  Territory  thereof,  or 
of  a  foreign  country,  has,  pursuant  to  those  lawg,  an  official . 
seal,  the  certificate  must  be  attested  by  that  seal.  If  the 
certificate  is  made  by  the  clerk  of  the  connty,  within  the 
State,  it  must  be  attested  by  the  seal  of  the  county. 


§  059-  [Am*d  1877.  ]  The  last  section  does  not  require 
the  seal  of  a  court  to  be  affixed  to  a  certified  copy  of  an  or- 
der, or  of  a  paper  filed  therein,  or  entry  made,  where  the 
copy  is  used  in  the  same  court,  or  before  an  officer  thereof  ; 
or,  in  the  supreme  court,  where  it  is  used  in  a  circuit  court, 
or  a  court  of  oyer  and  terminer. 


§  900-  '  [Rq>eakd  by  Statutory  Construction  Law.  L,  1892 
c.  677.] 

§  961-  A  surrogate,  county  clerk,  register,  clerk  of  a 
court,  or  other  person,  having  the  custody  of  the  records  or 
other  papers  in  a  public  office,  within  the  State,  must,  upon 
request,  and  upon  payment  of,  or  offer  to  pay,  the  fees  al- 
lowed* by  law,  or,  if  no  fees  are  expressly  allowed  by  law, 
f eea  at  the  rate  allowed  to  a  county  clerk  for  a  similar 
service,  diligently  search  the  files,  papers,  records,  and 
dockets  in  his  office ;  and  either  make  one  or  more  tran- 


188^ 


DOOUMENTABY  EVIDSNCE. 


§  962 


scripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  docvlnent  or  paper,  of  which 
the  custody  legally  belongs  to  him,  cannot  be  found.  If  he 
refuses,  or  unreasonably  neglects  or  delays,  to  make  such  a 
search,  or  to  furnish  such  a  transcript  or  certificate,  or 
makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

§  062*  Nothing  in  title  fourth  of  this  chapter  prevents 
the  proof  of  a  fact,  act,  record,  proceeding,  document,  or 
other  paper  or  writing,  according  to  the  roles  of  the  oom- 
mon  law,  or  by  any  o&er  competent  proot 
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CHAPTER  X. 

TRIALS  ;  INCLUDINa  JURORS  AND  JURIED 

TITLE  I. — Trials  gbni&rally  ;  including  xxcEPnoNs  Ain> 

MOTION  FOR  A  NEW  TRIAL. 

TITLE  IT.— Trials  without  a  jury. 

TITLE  III.— Trial  jurors,  except  in  New  Tork  and  Kings 

COUNTIES  ;  MODE   OF   SELEOnNG  THXK,  AND  OF 
PROCURING  THEIR  ATTENDANCE. 

TITLE  IV.— Trial  jurors  in  New  Tork  and  Kinqb  coun- 
ties ;  MODE  OF  SELECTING  THEM,  AND  OF  PRO- 
CURING THEIR  ATTENDANCE. 

TITLE  v.— Trial  by  jury. 

TITLE  VL^MlSCELLANBOUB  PROVISiaNB  ;  INCLUDING  THOSE 
RELATING  TO  EMBRAGBBT  AND  OTHER  AOTB  OF 
MISOONDUCT. 

TITLE  L 

Trials  generally  ;  including  exceptions  and  motion  for  a  new 

tried, 

Abticle  1.  Issues,  and  the  mode  of  trial  thereof, 

2.  The  place  of  trial. 

3.  Exceptions,  case,  and  motion  for  a  new  trial, 

ARTICLE  FIRST. 
Issues,  and  the  Mode  of  Trial  thexrxof. 


g  96a.  Issues    defined,   different 

kinds  of  issues. 
When  issues  of  law  arise  ; 

when  issues  of  fact  arise. 
Issues  to  be  tried. 
Order  of  trial,where  issues 

of  law  and  of.  fact  arise  in 

the  same  action. 
But  court  may  direct  the 

order,  etc.,  of  disposition 

of  the  issues. 
What    issues  of  fact   are 

triable  by  a  jury. 
What  issues  are  triable  by 

the  court. 
Order  for  trial   by  jury,  of 

specific  questions  of  fact, 

when  of  rixht, 
971.  Id.;  when  discretionary. 


964. 

96.5. 
966. 


967. 


968. 
969. 
970. 


g  972.  Trial  of  the  remainder  of 
the  issues. 

974.  Counterclaim  to  be  deem- 
*  ed  an  action,  within  the 

foregoing  sections. 

975.  Immaterial  Issues  need 
not  be  tried. 

976.  What  issues  to  be  tried  be* 
fore  one  judge  ;  regala- 
tion  of  trial  in  the  su- 
preme court. 

977.  Notice  of  trial  and  note  of 
issue. 

978.  Order  of  disposition  of  in- 
sues  at  a  jurv  term. 

979.  Id. ;  when  a  Jury  does  not 
'  attend. 

98a  Either  party  may  bring  Is- 
sue to  trial. 

981.  What  paper  to  be  furnished 
on  trial,  and  by  whom. 

§  Q03.  The  issues  treated  of  in  this  chapter,  are  those 
only  which  are  presented  by  the  pleadings.  An  issue  arises 
where  a  fact,  or  a  conclusion  of  law,  is  maintained  by  one 
party  and  controverted  by  the  other.  Issues  are  or  two 
kinds  : 

1.  Of  law;  and 

2.  Of  fact. 

§  Q04.  An  issue  of  law  arises  only  upon  a  demurrer.  An 
issue  of  fact  arises,  in  either  of  the  following  cases  : 

1.  XJix)n  a  denial,  contained  in  the  answer,  of  a  material 
allegation -of  the  complaint,  or  upon  an  allegation,  contained 
in  the  answer,  that  the  defendant  has  not  sufficient  knowl- 
edge or  information  to  form  a  belief,  with  respect  to  a  mate- 
riaii  allegation  of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  re- 
ply, w^ith  respect  to  a  material  allegation  of  the  answer. 
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3.  Upon  a  material  ailegation  of  new  matter,  contained  in 
the  answer,  not  requiring  a  reply ;  unless  an  issue  of  law  is 
joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  reply  ;  unless  an  issue  of  law  is  joined  thereupon. 

§  965.  [Am'd  1879.]  An  issue,  either  of  law  or  of  fact, 
must  be  tried  as  prescribed  in  this  chapter,  unless  it  is  disposed 
of  as  prescribed  m  chapter  sixth  of  this  act. 

§  966.  [/Im'dl877.]  Where  an  issue  of  law  and  an  issue 
of  lact  arise  in  one  action,  the  issue  of  law  must  be  first  dis- 
posed of,  except  as  otherwise  prescribed  in  the  next  section. 

§  967.  [^Iwi'd  1877.]  A  separate  trial,  between  the  plain- 
tiff and  one  or  more  defendants,  of  some  or  all  of  the  issues  of 
fact,  or  one  trial  of  some  or  all  of  the  is.suesof  law,  or  a  change 
in  the  order  of  disposition  of  the  issues,  may  be  directed  by 
the  court,  in  its  discretion.  Such  a  direction  may  be  given, 
in  an  order,  made  upon  notice ;  or,  except  where  an  applica- 
tion for  such  an  order  has  been  denied,  it  may  be  given,  by 
the  judge  holding  the  term,  where  those  issues  are  regularly 
upon  the  calendar  for  trial,  either  with  or  without  the  entry 
of  an  order, 

§  968.  lArrCd  1877.]  In  each  of  the  following  actions,  an 
issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is 
waived,  or  a  reference  is  directed  : 

105  N.  Y.  319 ;  109  Id.  202 ;  25  N.  Y.  State  Rep.  52 ;  Id.  271 ;  12  N.  Y.  State 
Rep.  512. 

1.  An  action,  in  whidh  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

2.  An  action  of  ejectment ;  for  dower ;  for  waste ;  for  a 
nuisance ;  or  to  recover  a  chattel 

§  969.  An  issue  of  law,  in  any  actioUj  and  an  is.sue  of  fact 
in  an  action  not  specified  in  the  last  section,  or  wherein  pro- 
vision for  a  trial  by  a  jury  is  not  expressly  made  by  law,  must 
be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  di- 
rected. 

§  970.  [Am'dl877,  1891,  1892.]  Where  a  party  is  entitled 
by  the  constitution,  or  by  express  proYision  of  law,  to  a 
trial  by  a  jury,vof  one  or  more  issues  of  fact,  in  an  action 
not  specified  in  section  nine  himdred  and  sixty-eight  of  this 
act,  he  may  apply  upon  notice,  to  the  court  for  an  order,  di- 
recting all  the  cj^uestions  arising  upon  those  issues,  to  be  dis- 
tinctly and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues  to 
the  trial  of  which,  by  a  jury  the  party  is  entitled,  to  be  dis- 
tinctly and  plainly  stated.^  The  subsequent  proceedings  are 
the  same,  as  where  questions  arising  upon  the  issues,  are 
stated  for  trial  by  a  jury,  in  a  case  where  neiUier  party  can, 
as  of  right,  require  such  a  trial;  except  that  the  finding  of 
the  jury  upon  such  questions  so  stated,  is  conclusiye  in  the 
action  unless  the  verdict  is  set  aside,  or  a  new  trial  is 
granted. 

§  971.  lArri'd  1877.]  In  an  action,  where  a  party  is  not 
entitled,  as  of  right,  to  a  trial  by  a  jury,  the  court  may,  in  its 
discretion,  upon  the  ajiplication  of  either  party,  or  without 
applicatign,  direct  that  one  or  more  questions  of  fact,  arising 
upon  tlie  issues^  be  tried  by  a  jury,  and  may  cause  those  ques- 
tions to  be  distinctly  and  plainly  stated  for  trial  accordingly. 

•7  N.Y.  1.  §  972.  lAnVd  1877.]    If  the  questions,  directed  to  be  tried 
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by  a  jury,  as  prescribed  in  the  last  two  sections,  do  not  em-   109N.Y.5. 
brace  all  the  issues  of  fact  in  the  action,  the  remaining  issues 
of  fact  must  be  tried  by  the  court,  or  by  a  referee. 

§  073.  iRepealed  1877.1 

§  Q'74.  lAni'd  1877.]  Where  the  defendant  interposes  a  ,n  n  1  km 
counterclaini,  and  thereupon  demands  an  affirmative  ^udg-  ioxjaiy,fioz. 
ment  against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact, 
arisine  thereupon,  is  the  same,  as  if  it  arose  in  an  action, 
brougnt  by  the  defendant,  against  the  plaintiff,  for  the  cause 
of  action  stated  in  the  counterclaim,  and  demanding  the  same 
judgments 

§  QTS.  An  issue,  the  disposition  of  which  is  not  necessary 
to  enable  the  court  to  render  the  appropriate  judgment,  is  noi 
required  to  be  tried. 

§  Q70.  An  issue  of  law,  or  an  issue  of  fact,  triable  by  a 
jury  or  by  the  court,  must  be  tried  at  a  term  held  by  one 
judge  only,  except  as  otherwise  prescribed  in  section  two  hun- 
dred ninety-seven  of  this  act.  In  the  supreme  court,  an  issue 
of  fact,  triable  by  a  jury,  must  be  tried  in  the  circuit  court ; 
and  an  issue  of  fact,  triable  by  the  court,  or  an  issue  of  law, 
may  be  tried  in  the  circuit  court,  or  at  a  special  term  of  the 
supreme  court,  as  prescribed  in  the  general  rules  of  practice. 

§  07*7.  [Am'd  1877, 1883.]    At  any  time  after  the  joinder   j  1094  con- 
of  issue,  and  at  least  fourteen  days  before  the  commencement   sol.  Act. 
of  the  term,  either  party  may  serve  a  notice  of  triaL    The   6  civ.  Pro* 
party  serving  the  notice  must  file  with  the  clerk  a  note  of   ^2. 
issuCj  stating  the  title  of  action,  the  nam€»  of  the  attorneys, 
the  time  when  the  last  pleading  was  served,  the  nature  of  the 
issue,  whether  of  fact  or  of  law ;  and  if  an  issue  of  fact, 
whether  it  is  triable  by  a  jury,  or  by  the  court,  without  a 
iury.     The  note  of  issue  must  be  filed  at  least  twelve  days 
before  the  commencement  of  the  terra.    The  clerk  must  there- 
upon enter  the  bause  upon  the  calendar,  according  to  the  date 
of  the  issue.    The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days 
before  the  commencement  of  the  term.    In  the  city  and  county 
of  New  York  and  in  the  county  of  Kings,  where  a  party  has 
served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  terra, 
at  which  the  cause  is  not  tried,  it  is  not  necessary  for  hira  to 
serve  a  new  notice  of  trial,  or  file  a  new  note  or  issue  for  a 
succeeding  term ;  and  the  action  must  remain  on  the  calendar 
until  it  is  disposed  of. 

§  978.  lAni'd  1877.]  The  issues  on  the  calendar  must  be 
arranged  by  the  clerk,  in  the  following  order  : 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed 
of  in  the  same  order ;  unless,  for  the  convenience  of  parties, 
or  the  dispatch  of  business,  the  judge  holding  the  term  other- 
wise directs, 

§  Q79.  Where  a  jury  is  not  in  attendance,  issues  of  law 
have  a  preference  over  issues  of  fact ;  unless  the  judge  holding 
the  term  othen/v'ise  directs. 

§  080.  {Arn^d  1877.]    Either  party,  who  has  served  the    24  NY  State 
notice,  may  bring  the  issue  to  trial ;  and,  in  the  absence  of  the    Rep.  102. 
adverse  party,  unless  the  judge  holding  the  term,  for  good 
cause,  otnerwise  directs,  may  proceed  with  the  cause,  and 
tak9  a  dismissfti  of  the  coraplaint,  or  a  verdict,  decision,  or 
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judgment,  as  the  case  requires.  An  inquest,  for  want  of  an 
affidavit  of  merits,  cannot  be  taken  where  the  answer  is  veri- 
fied. 

§  d81.  Where  the  issue  is  "brought  to  trial  by  the  plaintiff, 
he  must  furnish  the  court  with  copies  of  the  summons  ana 
plea(yngs,  and  of  the  offer,  if  any  has  been  made.  Where  the 
issue  is  brought  to  trial  by  the  defendant,  and  the  plaintiff 
does  not  furnish  those  papers,  they  must  be  furnished  by  the 
defendant. 

ARTICLE  SECOND. 

The  Place  op  Trial. 


{  982. 


983. 
984. 


986. 
986. 


Certain  actions  to  be  tried, 

where  the  subject  thereof 

is  situated. 
Other  actions,  where  the 

cause  thereof  arose. 
Other   actions,   according 

to  the   residence  of  the 

parties. 
Place  of  trial,   if  proper 

county  not  designated. 
Defendant    may    depnand 


32  Hun,  71. 
99  N.Y. 429. 
40  Hun,  460. 
6  Week. 
Dig.  126. 


21  Week. 
Dljf.  120. 
23N.Y.8tate 
Rep.  594. 


29  Hun,  137. 
92  Hun,  71. 


change ;  proceedings  the- 
reupon, 
g  987.  When  court  may  change 
the  place  of  trial. 

988.  Effect    of   changing    the 
place  of  trial. 

989.  Effect    of  order  changing 
place  of  trial. 

990.  Issues  of  law,  where   tri- 
able. 

991.  This  article  applicable  only 
to  the  supreme  court. 

§  982.  Each  of  the  following  actions  must  be  tried  m  the 
county,  in  which  the  subject  of  tne  action,  or  some  part  there- 
of,, is  situated :  an  action  of  ejectment ;  for  the  part^ition  of 
real  property ;  for  dower ;  to  foreclose  a  mortgage  upon  real 
property^  or  upon  a  chattel  real ;  to  compel  the  determination 
of  a  claim  to  real  property  ;  for  waste  ;  for  a  nuisance  ;  or 
to  procure  a  judgment,  directing  a  conveyance  of  real  prop- 
erty ;  and  every  other  action  to  recover,  or  to  procure  a 
jud^pient,  establishing,  determining,  defining,  forfeiting,  an- 
nuUm^,  or  otherwise  anecting,  an  estate,  right,  title,  lien,  or 
other  interest,  in  real  property,  or  a  chattel  real.  But  where 
all  the  real  property,  to  which  the  action  relates,  is  situated 
without  the  State,  the  action  must  be  tried,  as. prescribed  in 
section  nine  hundred  and  eighty-four  of  this  act. 

§  983.  lArri'd  1877,  1890.]  An  action  for  either  of  the  fol- 
lowing causes,  must  be  tried  in  the  county  where  the  cause  of 
action,  or  some  part  thereof,  arose. 

1.  To  recover  a  penalty  or  forfeiture,  imiwsed  by  statute, 
except  that  where  the  offense,  for  which  it  is  imposed,  was 
committed  on  a  lake,  river  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  county 
bordering  on  the  lake,  river  or  stream,  and  opix>site  to  the 
place  where  the  offence  was  committed.  Bui  in  an  action 
where  the  people  of  the  State  are  a  party  to  recover  a  pen- 
alty for  trespass  upon  the  lands  or  the  forest  preserve  the 
action  may  oe  tried  in  a  county  adjoining  the  county  where 
the  cause  of  action  arose. 

2.  Against  a  public  officer,  or  a  person  specially  appointed 
to  execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or 
for  an  omission  to  perform  a  duty,  incident  to  his  office  ;  or 
against  a  person,  who  by  the  command  or  in  the  aid  of  a  pub- 
lic oflBcer,lias  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distrain- 
ing a  chattel. 

§  984.  An  action,  not  specified  in  the  last  two  sections, 
must  \>A  tried  in  the  county,  in  which  one  of  the  parties  re- 
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sided,  at  the  commencement  thereof.    If  neither  of  the  parties  oi  n  v  ia» 

then  resided  in  the  State,  it  may  be  tried  in  any  county,  which  SenL  «7 
the  plaintiff  designates^  for  that  purpose,  in  the  title  of  the 
complaint. 

§  985.  If  the  county,  designated  in  the  complaint,  as  the 
place  of  trial,  is  not  the  propter  county,  the  action  may  not- 
withstanding be  tried  therein  ;  unless  the  place  of  trial  is 
changed  to  the  proper  county,  upon  the  demand  of  the  de- 
fendant, followed  by  the  consent  of  the  plaintiff,  or  the  order  ' 
of  the  court.  ' 

§  986.  Where  the  defendant  demands  that  the  action  be 
tried  in  the  proper  county,  his  attorney  must  serve  upon  the 

plaintiff's  attorney,  with  the  answer,  or  before  service  of  the  W  How.  Pr, 

answer,  a  written  demand  accordingly.    The  demand  must  *^- 

specify  the  county,  where  the  defendant  requires  the  action  oA^^'  ^'  ^' 

to  be  tried.    If  the  plaintiff's  attorney  does  not  serve  his  writ-  fiekow  p 

ten  consent  to  the  chang;e,  as  proposed  by  the  defendant,  Si 

¥rithin  five  days  after  service  of  the  demand,  the  defendant's  23  N.Y.8tate 

attorney  may,  within  ten  days  thereafter,  serve  notice  of  a  R«p.  396. 

motion  to  change  the  place  of  triaL  133  N.  Y.  U2. 

§987.  TJe  court  may,  by  order,  change  the  place  of  trial.    82  Hun  n 
in  either  of  the  foUowmg  cases :  *»un,  n. 

L  Where  the  county,  designated  for  that  purpose  in  the 
(x>iiiplaint,  is  not  the  proper  county. 

a  Where  there  is  reason  to  believe,  that  an  impartial  trial 
cannot  be  had  in  the  proper  county. 

a  Where  the  convenience  of  witnesses,  and  the  ends  of  jus-    is  Week, 
tice,  will  be  promoted  by  the  change.  Dig.  440. 

§  988.  lAm'd  1877.]  Where  the  place  of  trial  is  changed 
to  another  county,  the  subsequent  proceedings  shall  be  had  in 
the  county  to  which  the  change  is  made,  the  same  as  if  it  had 
been  desi^ated  in  the  complaint,  as  the  placr  of  trial ;  except 
as  otherwise  directed  by  the  court,  or  provided  by  the  writ- 
ten consent  of  the  parties,  filed  with  the  clerk.  And  the  clerk 
of  the  county,  from  which  it  is  changed,  must  forthwith  de- 
Uver  to  the  clerk  of  the  county,  to  which  it  is  changed,  all 
papers  filed  in  the  action,  and  certified  copies  of  all  minutes 
and  entries  relating  thereto,  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  office  of  the  last-named 
clerk.    -  .^      .^    ^ 

§  989.  [^m'dl877.]  Anordertochange  the  place  of  trial 
takes  effect,  upon  the  entry  thereof,  in  the  office  of  the  clerk 
of  the  <x)unty,  from  which  the  place  of  trial  is  changed.  But 
for  the  purposes  of  the  place  of  hearing  a  motion  to  set  it 
aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed 
unchanged. 

§  990.  lAm^d  1879.]  An  issue  of  law  may  be  tried  in  any 
county  within  the  judicial  district  embracing  the  county 
wherein  the  action  is  triable ;  but  after  the  triaC  the  decision, 
and  all  other  papers  relating  to  the  trial  must  be  filed,  and 
the  judgment  rendered  must  be  entered  in  the  last  named 
county. 

§  991.  This  article  is  applicable  to  ^^.  aptiot)  in  tb9  su- 
preme court  only. 
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21  Week. 
Dig.  390. 
17  Civ.  Pro. 
128. 

118N.Y.  166; 
122  Id.  449. 
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Exceptions,  Case,  and 

992.  What  rulings  may  be  ex- 

cepted to. 

993.  Refusal  of  court  or  referee, 

to  find  upon  facts  may 
be  ezeenied  to. 

994.  When  and  now  exceptions 

may  be  taken,  after 
close  of  trial  by  court 
or  referee. 

Id.;  during  the  trial,  or 
upon  the  trial  by  jury. 

Ruling  excepted  to;  how 
reviewed. 

Case,  when  necessary; 
how  made  and  settled. 

When  appeal,  etc.,  may  be 
heard  without  a  case. 

Motion  for  new  trial  upon 
Judge*s  minutes ;  ap- 
peal from  order  there- 
upon. 

When  and  how  exceptions, 
taken  upon  a  jury  trial, 
heard  at  general  term. 


Motion  fob  a  New  Trial. 


995. 
996. 
997. 
908. 
999. 


1000. 


13  Hun,  224. 


§  1001.  Motion  for  new  trial  at 
general  term,when  trial 
was  by  court  or  referee. 

1002.  When  motion  for  new 
trial  to  be  made  at  spe- 
cial term.  Restrictions 
thereupon. 

1008.  Application  of  this  article 
to  trials  of  specific  ques- 
tions by  jury;  special 
provisions  applicable 
thereto. 

1004.  Motion  for  new  hearing, 
after  trial  of  specific 
questions  by  a  referee. 

1006.  Final  judgment,  etc.,  not 
stayed^  oy  motion  for  a 
new  trial.  Motion  may 
be  heard  afterwards. 

1006.  When  exception  not  to 
prejudice    motion     for 

.  new  trial. 

1007.  Notes  of  stenographer 
may  be  treated  as  min- 
utes of  the  judge. 

§  092.  An  exception  may  be  taken  to  the  ruling  of  the 
court  or  of  a  referee,  upon  a  question  of  law,  arising  upon  the 
trial  of  an  issue  of  fact.  Except  as  prescribed  in  section  one  thou- 
sand one  hundred  and  eighty  or  this  act,  an  exertion  cannot 
be  taken  to  a  ruling,  upon  a  question  of  fact.  For  the  pur- 
poses of  this  article,  a  trial  by  a  jury  is  regarded  as  oontinu- 
mg,  until  the  verdict  is  rendered. 

§  903.  [Am'd  1894.]  Upon  the  trial  of  an  issne  of  faot  by 
a  referee  or  by  the  court  without  a  jury,  a  finding  without 
any  evidence  tending  to  sustain  it  is  a  ruling  upon  a  questioD. 
of  law,  within  the  meaning  of  the  last  section. 

§  994.  Where  an  issue  of  fact  is  tried  by  a  referee,  or  by 
the  court,  without  a  jury,  an  exception  to  a  ruling,  upon  a 
question  of  law,  made  after  the  cause  is  finally  submitted 
must  be  taken,  by  filing  a  notice  of  the  exception  in  the  clerk's 
office,  and  serving  a  copy  thereof  upon  the  attorney 'for  the 
adverse  party.  The  exception  may  be  so  taken,  at  any  time 
before  the  expiration  of  ten  days  after  service,  upon  the  at> 
tomey  for  the  exceptant,  of  a  copy  of  the  decision  oi  the  court, 
or  report  of  the  referee,  and  a  written  notice  of  the  entry  of 
judgment  thereupon.  If  the  notice  of  exception  is  filed  before 
the  entry  of  final  judgment,  it  must  be  inserted  in  the  judg- 
ment-roll ;  if  afterwards,  it  must  be  annexed  to  the  judgment- 
roll.  In  either  case,  it  constitutes  a  part  of  the  papers,  upon 
which  an  appeal  from  the  judgment  must  be  heard. 

§  995.  In  any  other  case,  an  exception  must  be  taken,  at 
the  time  when  the  ruling  is  made,  unless  it  is  taken  to  the 
charge  given  to  the  jury  ;  in  which  case,  it  must  be  taken  be- 
fore the  jury  have  rendered  their  verdict.  It  must,  at  the 
time  when  it  is  taken,  be  reduced  to  writing  by  the  except- 
ant, or  entered  in  the  minutes. 

§  996.  A  ruling,  to  which  an  exception  is  taken,  as  pre- 
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scribed  in  the  last  four  sections,  can  be  reviewed  only  upon. 
an  appeal  from  the  judgment,  rendered  after  the  trial ;  except 
in  a  case,  where  it  is  expressly  prescribed  by  law,  that  a  mo- 
tioa  for  a  new  trial  may  be  made  thereupon. 

§  Q9T.  lAm?dl8T7,1    "Where  a  party  intends  to  appeal  31  Hun  140. 
from  a  judgment,  rendered  after  the  trial  of  an  issue  oifact,    93  N.  y!  392; 
or  to  move  for  a  new  trial  of  such  an  issue,  he  must,  except  as  91  Id.  248. 
otherwise  prescribed  by  law,  make  a  case,  and  procure  the   37  Hun,  275. 
same  to  be    settled  and  signed,  by  the  judge  or  the  referee,    ^  N. Y-Stau* 
by  or  before  whom  the  action  was  tried,  as  prescribed  in' the   ? f  "Vm  ^ '  ** 
general  rules  of  practice ;  or,  in  case  of  the  death  or  disability    123  NY  120 
of  the  judge  or  referee,  in  such  manner  as  the  court  directs.    issN  T.*r3r>. 
The  case  must  contain  so  much  of  the  evidence,  and  other  pro-   90  Abb.N.O.' 
ceedings  upon  the  trial,  as  is  material  to  the  questions  to  be   *<i^' 
raised  thereby,  and  also  the  exceptions  taken  oy  Xhe  party  ^  x.  S-^  (0(0  X. 
making  the  case.     If  it  afterwards  becomes  necessary  to  C  J'^^^fC.^O^^ 
separate  the  exceptions,  the  separation  may  be  made,  ana  the 
exceptions  may  be  stated,  with  so  much  of  the  evidence  and 
other  proceedings,  as  is  material  to  the  questions  raised  by 
then^  m  a  case,  prepared  and  settled,  as  directed  in  the  gener- 
al rules  of  practice ;  or,  in  the  absence  of  directions  therein, 
by  the  court,  upon  motion.    It  is  not  necessary  to  state,  in  a 
case,  that  a  finding  upon  the  facts,  or  a  ruling  upon  the  law, 
was  made,  where  the  finding  or  ruling  appears,  in  a  ref creeps 
report,  or  in  the  decision  01:  the  court,  upon  a  trial  by  the 
court,  without  a  jury. 

§  OQ8.  It  is  not  necessary  to  make  a  case,  for  the  purpose   ^  „      .^^ 
of  moving  for  a  new  trial,  upon  the  minutes  of  the  judge,  who   *'  ^**"»  ***• 

{>resided  at  a  trial  by  a  jury  ;  or  upon  an  allegation  of  irregu- 
arity,  or  surprise ;  or  where  a  party  intends  to  appeal  from  a 
judgement  entered  upon  a  referee's  report,  or  a  decision  of  the 
court  upon  a  trial,  without  a  jur^,  and  to  rely  only  upon  ex- 
ceptions, taken  as  prescribed  m  section  nine  hundred  and 
ninety-four  of  this  act. 

§  090.  [Am'd  1889.]    The  judge  presiding  at  a  trial  by  a  5  Abb.  N.  C. 
jury  may,  in  his  discretion,  entertain  a  motion,  made  upon  his   142. 
minutes,  at  the  same  term,  to  set  aside  the  verdict^  or  a  direc-  8  Daly,  481. 
tion  dismissing  the  complaint  and  CTant  a  new  trial  upon  ex-   ^  ^5  °*^^lf  J 
ceptions ;  or  because  the  verdict  is  For  excessive  or  insufficient   S  fd '54     ' 
damages!  or  otherwise  contrary  to  the  evidence  or  contrary   \  ^-^^    p^^ 
to  law.    If  an  appeal  is  taken  from  the  order  made  upon  the    292. 
motion,  it  must  be  heard  upon  a  case  prepared  and  settled  in    24  Week. 
the  usual  manner.  L  t  SCtC  -  ^  J  t  .  Dig.  80. 

24  N. Y.Siate  &ep.  360.  123  N.T.  120.    29  Abb.  N.G.  836. 

§  1000.  lAm'd  1877,  1888.]    Upon  the  application  of  a       „      ^ 
]>arty  who  has  taken  one  or  more  exceptions,  the  judge,  pre-   Jg  Week 
siding  at  a  trial  by  a  jury,  may  in  his  discretion,  at  any  time    Dig.  562/ 
during  the  same  term,  direct  an  order  to  be  entered,  that  the   10  Abb.  N.C. 
exceptions  so  taken  be  heard,  in  the  first  instance,  at  the  ^en-   6. 
eral  term  ;  and  that  judgment  be  suspended  in  the  mean  time.    103  N.Y.  274. 
At  any  time  before  the  hearing  of  the  exceptions,  the  order 
may  be  revoked,  or  modified,  upon  notice,  in  court  or  out  of 
court,  by  the  judge  who  maae  it ;  or  it  may  be  set  aside  for 
irregularity,  by  the  court,  at  any  term  thereof.    Unless  it  is 
so  revoked  or  set  aside,  the  exceptions  must  be  heard  upon  a 
jnotion  for  a  new  trial,  which  must  be  decided  by  the  Q:eneral 
p&rm.    1^9  S99t\on  is  deemed  to  have  been  made  when  the 
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94  N.  Y.  248. 
35  Hun,  216. 
116  N.y.  89. 
30N.Y.  State 
Hep  478. 
121  N.Y.  67; 
Id.  166. 
..ud  Id.  669. 


13  Hun,  224. 
46  N.Y.  Sup- 
er. Ct.  (J.  ft 
S.)6. 

31  Hnn,  222; 
38  Id.  482: 
41  Id.  9. 


order  was  granted  ;  and  either  party  may  notice  it  for  hear- 
ing at  the  general  term  upon  the  exceptions. 

§  lOOl.  Where  the  decision  or  report,  rendered  upon  the 
trial  of  an  issue  of  fact  by  the  court,  without"  a  jury,  or  by  a 
referee,  directs  an  interlocutory  juagment  to  be  entered ; 
and  further  proceedings  must  be  taken,  before  the  court,  or  a 
judge  thereof,  or  a  referee,  before  a  final  judgment  can  be 
entered  ;  a  motion  for  a  new  trial,  upon  one  or  more  excep- 
tions, may  be  made  at  the  general  ferm,  after  the  entry  of 
the  interlocutory  judgment,  and  before  the  commencement  of 
the  hearing  directed  therein.  The  time  within  which  the 
party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close 
or  the  testimony,  is  tenMays  after  service  of  a  copy  of  the  de- 
cision or  report,  and  notice  of  the  entry  of  the  interiocutory 
judgment  thereupon. 

§  1002.  lAni'd  1884, 1890.]  In  a  case  not  specified  in  the 
last  three  sections,  a  motion  for  a  new  trial  must  in  the  first 
instance  be  heard  and  decided  at  the  special  term,  but  where 
it  is  founded  upon  an  allegation  of  error  in  a  findjng  of  fact 
or  ruling  upon  the  law,  made  by  the  judge  upon  the  trial,  it 
cannot  be  made  unless  notice  therefor  be  given  before  the  ex- 
piration of  the  time  within  which  an  appeal  can  be  taken 
irom  the  judgment,  and  it  cannot  be  heara  at  a  special  term 
held  by  another  judge  unless  the  judge  who  presided  at  the 
trial  is  dead  or  his  term  of  office  has  expired,  or  he  is  disquali- 
fied for  any  reason,  or  he  specifically  directs  the  motion  to  be 
heard  before  another  judge.  And  a  trial  by  a  referee  can  not 
be  reviewed  by  a  motion  for  a  new  trial  founded  upon  such 
an  allegation  except  in  a  case  specified  in  the  last  section. 

§  1003.  The  provisions  of  this  article,  relating  to  the  pro- 
ceedings to  review  a  trial  by  a  jury,  are  applicable  to  the 
trial,  by  a  jury,  of  one  or  more  specific  questions  of  fact, 
arising  upon  the  issues,  in  an  action  triable  by  the  court.  But, 
except  in  a  case  specified  in  section  nine  hundred  and  seventy 
of  this  act,  a  new  trial  may  be  granted,  as  to  some  of  the 
c][uestions  so  tried,  and  refused  as  to  the  others  ;  and  an  error, 
in  the  admission  or  exclusion  of  evidence,  or  in  any  other  rul- 
ing or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded;  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require 
that  a  new  trial  should  be  granted.  Where  the  judge,  who 
presided  at  the  trial,  neither  entertains  a  motion  for  a  new 
rrial,  nor  directs  exceptions,  taken  at  the  trial,  to  be  heard  at 
the  general  term,  a  motion  for  a  new  trial  can  be  made  only 
at  the  term,  where  the  motion  for  final  judgment  is  made,  or 
the  remaining  issues  of  fact  are  tried,  as  the  case  requires. 

§  1004.  In  an  action  triable  by  the  court,  where  a  refer- 
ence has  been  made,  to  report  upon  one  or  more  specific  ques- 
tions of  fact,  involved  in  the  issue,  a  motion  for  a  new  hearing 
may  be  made  at  a  special  term,  at  any  time  before  the  hearing 
of  a  motion  for  final  judgment,  or  the  trial  of  the  remaining 
issues  of  fact.  The  motion  must  be  made  upon  affidavits,  un- 
less the  court,  or  a  judge  thereof,  directs  a  case  to  be  prepar- 
ed and  settled. 

123  N.Y.  120.        §  1005.  The  entry  of  final  judgment,  and  the  subsequent 

132  N.Y.  368.   proceedings  to  collect  or  otherwise  enforce  it,  are  not  stayed 

by  an  exception,  the  preparation  or  settlement  of  a  case,  or 


87N.  Y.  631: 
97  Id.  1. 
36  Hun,  395. 
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I  a  motion  for  a  new  trial,  unless  an  order  for  such  a  stay  is 
procured  and  served  ;  and  the  entry,  collection,  or  other  en- 
lorcement  of  a  judgment  does  not  prejudice  a  subsetiuent 
motion  for  a  new  triaL  Where  it  new  trial  is  granted,  the 
court  may  direct  and  enforce  restitution,  as  where  judgment 
is  reversed  upon  appeaL 

§  lOOC.  The  taking  of  an  exception,  upon  a  trial  by  a 
jury,  or  the  statement  thereof  in  a  case,  as  prescribed  in  this  24  N. Y.Hi«t« 
article,  does  not  prejudice  a  motion  for  a  new  trial,  on  the  ^JlPj/lJj^- 
ground  that  the  verdict  was  contrary  to  evidence  j  out  such 
a  motion  may  be  made  before  or  alter  the  heanng  of  the 
exception  ;  or,  in  the  discretion  of  the  court  before  which  the 
exception  is  heard,  at  the  time  of  the  hearing. 

§  lOOT.  lArn'd  1883,  1884.]  The  notes  of  an  official  steno- 
grapher, or  assistant  stenographer,  taken  at  a  trial,  when 
written  out  at  length  may  be  treated,  in  the  discretion  of  the 
judge,  as  minutes  of  the  judge  upon  the  trial  for  the  purposes 
of  this  article.  When,  by  provision  of  law,  a  justice  ot  the 
supreme  court  of  this  State,  b^  his  order,  in  writing,  duly 
entered  in  a  county  clerk^s  office  in  the  judicial  district  of  said 
justice,  apportions  the  stenographer's  salary  among  the  sev- 
ei*al  counties  of  said  judicial  district,  or  requires  the  duplica- 
tion of  any  stenographic  notes  taken  in  said  judicial  district. 
no  notice  of  the  application  for  said  order  shall  be  adjudged 
necessary  upon  any  board  of  supervisors  in  said  judicial  dis- 
trict, and  ihe  liability  for  compensation  for  such  services 
shall  be  deemed  fixed  upon  the  performance  of  the  work. 

TITLE  II. 

Trials  without  a  Jury. 

I  1006.  If  trial  by   jury  waired,  |  1017.  Witnesses    may  be  sub- 
action  must  be  tried  by  poenned. 
the  court.  1018.  General  powers  of  a  ref- 

1009.  Trial  by  jury  ;  how  waiy-  eree  upon  a  trial. 

ed.  1019.  Referee's   report ;    when 

1010.  Decision   upon    trial   by  to    be    made,    conse- 

the  court,  when  to  be  qneuce  of  failure, 

filed;  consequence   of  1020.  Double  or  other  iucrea-sed 
failure.  damages. 

1011.  Reference    by  consent;  1021.  Decision  of  court  or  re- 

when  and  how  made.  port  of  referee,    upon 

1012.  Qualification  of  the  last  trial  of  demnner. 

section..  1022.  Id.;   upon     trial    of  the 

1013.  Compulsory  reference  for  whole  issue  of  friot. 

the  trial  of  issues;  in  1023.  Parties  may  require  court 

what  cases  it  may  be  or  r^feroe  to  determine 

made.  parMcnlur  questions. 

1014.  Proceedings    where    the  1024.  Qualifications    of    a   ref- 

reference  is  for  trial  of  eree. 

part  of  the  issues.  1025.  Several  referees  may  be 

1015.  Compulsory  reference  up-  appointor!. 

on  questions  inoMeat-  1026.  Proceediimn     '  rfgiilnted 

ally  arising.  where  tiiere  uro  uevei- 

1016.  Referee  to  be  sworn.  al  referees. 

§  1008.  [^m'dl877.1  In  an  action  triable  by  a  jury,  if 
the  parties  waive  the  trial,  by  a  jury,  of  the  issue  of  fact,  the 
action  must  be  tried  by  the  court,  without  a  jury  ;  unless  a 
reference  is  directed,  in  a  case  prescribed  by  law.  Bub  .«%uch 
an  action,  other  than  to  recover  damap:es  for  breach  of  a  con- 
tract, cannot  be  tried  by  the  court,  without  a  jury,  unless  the 
Ju<ige,  presiding  at  tlie  term  where  it  is  brousrhb  on  for  trial, 
assents  to  such  a  triaL    His  refusal  so  to  assent  annuls  a  wai- 
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ver,  made  as  prescribed  in  subdivision  second,  third,  or  fourth 
of  the  next  section. 

AAU      i«i        §  1^^^®'  C-^Wd  1877.]   A  party  may  waive  his  riffht  to  the 
109n"y!468.  *^i*^  of  the  issue  of  fact,  by  a  jury,  in  any  of  the  loUovtring 
^- ic--^'  -'^l^r-*  modes: 

•     "  1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  tne  clerk  a  written  waiver,  signed  by  the 

attorney  for  the  party. 

8.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury  ;  or,  if 

93  N.  Y.  639.  the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by 

a  jury,  before  the  production  of  any  evidence  upon  the  triaL 

8  1010.  Upon  a  trial^  by  the  court,  of  an  issue  of  fact  or 
82  N.  Y.  676,  of  law,  its  decision,  in  writing,  must  be  filed^  in  the  clerk's  of- 
6:5  N.Y.  Sup-  flce^  within  twenty  days  after  the  final  adjournment  of  the 
s^*  977  ^^'  *   term,  where  the  issue  was  tried.    If  it  is  not  so  filed,  either 
43  Hun  443-  P^-^^y  ™^Y  move,  at  a  special  term,  for  a  new  trial  upon  that 
53  Id.  82.     '  ground.    If  the  aecision  has  not  been  filed,  when  the  motion  is 
heard,  the  court  must  make  an  order  for  a  new  trial,  either 
absolutely,  or  unless  it  is  filed,  within  a  time  specified  in  toe 
order.    If  an  order  for  a  new  trial  is  made,  or  a  contingent  or- 
der for  a  new  trial  becomes  absolute,  the  costs  of  the  former 
trial  abide  the  event. 

§  1011.  lAm'd  1879.1  Except  in  a  case  specified  in  the 
next  section,  the  whole  issue,  or  any  of  the  issues  in  an  action 
either  of  fact  or  of  law,  must  be  referred,  upon  the  consent  ot 
the  parties,  manifested  by  a  written  stipulation,  signed  by 
their  attorneys,  and  filed  with  the  clerk.  Where  the  stipule 
tion  does  not  name  the  referee,  he  maybe  designated  by  the 
court,  on  motion  of  either  party.  Where  the  stipulation 
names  the  referee,  the  clerk  must  enter  an  order,  of  course, 
referring  the  issue  or  issues  for  trial,  to  that  person  only.  If 
the  referee  named  in  a  stipulation  refuses  to  serve,  or  if  a  new 
trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the 
court  must  appoint  another  referee,  unless  the  stipulation  ex- 
pressly provides  otherwise. 

§  1012.  But  a  reference  shall  not  be  made,  of  course, 
upon  the  consent  of  the  parties,  in  an  action  to  annul  the  mar- 
riage, or  for  a  divorce  or  a  separation ;  or  an  action  a^inst  a 
corporation,  to  obtain  a  dissolution  thereof,  the  appointment 
of  a  receiver  of  its  propertv,  or  the  distribution  of  its  property, 
unless  it  is  brought  by  the  Attorney-CJeneral ;  or  an  action 
wherein  a  defendant,  to  be  affected  by  the  result  of  the  trial, 
is  an  infant.  In  a  case  specified  in  this  section,  where  the  par- 
ties consent  to  a  reference,  the  court  may,  in  its  discretion, 
grant  or  refuse  a  reference ;  and,  where  a  reference  is  gran- 
ted, the  court  must  designate  the  referee. 

§  1013.  The  court  majr,  of  its  own  motion,  or  upon  the  ap- 
plication of  either  party,  without  the  consent  of  the  other,  di- 
rect a  trial  of  the  issues  of  fact,  by  a  referee,  where  the  trial 
will  require  the  examination  of  a  long  account,  on  either  side, 
and  win  not  require  the  decision  of  difficult  (questions  of  law. 
In  an  action,  triable  by  the  court,  without  a  jury,  a  reference 
maybe  made,  as  prescribed  in  this  section,  to  decide  the 
whole  issue,  or  any  of  the  issues ;  or  to  report  the  referee's 
finding,  upon  one  or  more  specific  questions  of  f act^  involved 
in  the  issue. 

§  1014.  Where  a  reference  is  made,  as  prescribed  in  the 
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]ast  section,  to  report  upon  a  specific  question  of  fact,  involved 
ia  the  issue,  and  the  deterininution  of  one  or  more  other  issues 
is  necessary,  in  order  to  enable  the  court  to  render  judgment, 
they  must  oe  tried,  cither  before  or  after  the  liUng  of  the  re- 
port, as  the  court  directs,  and  either  by  a  jury,  or  by  the  court, 
without  a  jury  as  the  case  requires.  Where  they  are  tried  by 
n  jury,  application  for  judgment  must  be  made  upon  the  ver- 
dict and  the  report. 

§  lOlS.  The  court  may  likewise,  of  its  own  motion,  or  J^^^-  '*''**• 
upon  the  application  of  either  party,  without  the  consent  or  the  JJ^'^  j,|j    j^ 
other,  direct  a  reference  to  take  an  account,  and  report  to  (i    jigi*.'  jj" 
the  court  tbereon,  either  with  or  without  the  testimony,  after  4i(j."     ' 
interlocutory  or  final  judgment,  or  where  it  necessary  to  do  39  Hun,  620. 
so,  for  the  information  oi  the  court;  and  also  to  determine   13CN.Y. {:05. 
and  report  upon  a  question  of  fact,  arising  in  any  stage  of  the^  r  '^/^  V  9  f-  -f^  * 
action,  upon  a  motion,  or  otherwise,  except  upon  the  plead- 


ings. 


§  1016.  A  referee,  appointed  as  prescribed  in  either  of  loDaly  16 
the  foregoing  sections  of  this  title,  must,  before  proceeding  to  ^^  jj  y  gjj 
hear  the  testimony,  be  sworn  faithfully  and  fairly  to  try  the 
issa^  or  to  determine  the  questions  referred  to  him,  as  the 
case  requires,  and  to  make  a  just  and  true  report,  according 
to  the  best  oi  his  understanding.  The  oath  may  be  adminis- 
tered by  an  officer  specified  in  section  eight  hundred  and  forty- 
two  of  this  act.  But  where  all  the  parties,  whose  interests  will 
be  affected,  by  the  result,  are  of  age,  and  present,  in  person 
or  by  attorney,  they  may  expressly  waive  the  referee's  oath. 
The  waiver  may  be  made  bv  written  stipulation,  or  orally.  If 
it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

§  lO  1*7-  A  witness  may  be  subpoenaed  to  attend  before  a 
referee,  appointed  as  prescribed  in  either  of  the  foregoino:  sec- 
tioQSof  tnis  title,  to  testify,  and,  in  a  proper  case,  to  bring 
with  bim  a  book,  document^  or  other  paper,  as  upon  a  trial  by 
t]»e  court. 

§  1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  „_  „  ^  qoo 
an  issue  of  law,  must  be  brought  on  upon  hke  notice,  and  con-  gjj  Hiui  ^Tx)- 
ducted,  in  like  manner,  and  the  papers  to  be  furnished  there-  r^j  id.  5*12.  ' 
upon  are  the  same,  and  ^re  furnished  in  like  manner,  as  where  14  Civ.  Pro. 
the  trial  is  by  the  court,  without  a  jury.    The  referee  exerci-  52. 
ses,  upon  such  a  trial,  tne  same  power  as  the  court,  to  grant 
adjournments,  to  preserve  order,  and  to  punish  the  viomtion 
thereof.     "Upon  the  trial  of  an  issue  of  fact,  the  referee  exer- 
cises also  the  same  power  as  the  court,  to  allow  amendments 
to  the  sununons,  or  to  the  pleadings ;  to  compel  the  attendance 
of  a  -witness  by  attachment ;  and  to  punish  a  witness  for  a 
oontempt  of  court,  for  non-attendance,  or  refusal  to  be  sworn, 
or  to  testify.  Upon  the  trial  of  an  issue  of  law,  the  referee  ex- 
ercises the  same  power  as  the  court,  to  permit  a  party  in  fault 
to  plead  anew  or  amend  ;  to  direct  the  action  to  be  divided 
into  tvro  or  more  actions ;  to  award  costs,  and  otherwise  to 
[iispose  of  any  question,  arising  upon  the  decision  of  the  issue 
referred  to  him.    The  powers,  conferred  by  this  section,  are 
sxereised  in  like  manner,  and  upon  like  terms,  as  similar  pow- 
ers are  exercised  by  the  court,  upon  a  trial. 

g    1019.  [^m'dl882.]    Upon  the  trial  by  a  referee,  of  r  n 

ssue  of  fact,  or  an  issue  of  law,  or  where  a  reference  is  made  }^  ij  "iVn^^' 

IS  prescribed  in  section  one  thousand  and  fifteen  of  this  act,  ^.p^  jioi;  p^. 

.be   referee's  written  report  must  be  either  filed  with  the  119 

sierk,   or   delivered  to  the  attorney  for  one  of  the  parties,  99  n.  y.  112. 
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p„,  within  sist;  dayi  from  the  tims  vhoD  thd  oanse  or  mBtter  is 
fioaU;  Bnbmitted,  otbeivise  either  part;  may,  before  it  ia 
'•  N.  Qled  or  delivei«d,  serve  a  notice  apou  the  attorney  for  the 
,  »  adTerae  party,  thathe  sleets  to  end  the  reference.  In  such 
a  case  the  action  must  thenceforth  proceed  ae  if  the  refer- 
ence had  not  been  directed,  and  the  refpiee  ia  not  entitled  to 
any  fees. 

^  1090.  Where  the  double,  treble,  ur  any  other  inereased 
damages  are  given  by  stiitute,  the  deci  sion  of  theoonit,  or  the 
report  of  the  referee,  mnat  specify  the   snm  awarded  »a 
single  damages,  and  dirtwt  jn^meut  tor  the  inoieaaed  dam- 
ages. 
Slate       ^  1021.  [Am'd  1879.]    The  deeiaion  of  the  conrt,  or  the 
I.        report  of  a  referee,  npon  the  trial  of  a  demnrrer,  niuat  direct 
I  Ba.     the  final  oriateilocntoryjadRment  to  be  entered  thereupon. 
Where  it  direcle  an  interlocutory  judgment  with  leave  to  the 
[iftrty  in  fault  to  pleiul  anew  or  amend,  or  [lermitting  tbe  sc- 
tloQ  fo  he  divided  into  two  or  more  ootiona.  and  no  other 
isBiieiemHiiis  to  be  diap'aedof,  it  may  alao  direct  tha  final 
judgment  to  be  entered  if  the  party  in  fanlt  fails  to  comply 
with  any  of  the  directions  given  or  teims  imposed. 
„,        ^  1022.  [Am'd  1877,  189i.]    The  decision  of  the  conrt  or 
3t*te  the  report  of  a  referee  npon  the  trial  of  the  whole  issaea  of 
n.        fact  may  state  se^iaraLely  the  fauts  found  and  the  condnaious 
.  B7J.  of  jn„^  mij  direot  the  judgnient  to  b«  entered  thereon ;  or 
the  conrt  or  referee  in  deciding  the  iasiies  may  Hie  a  dedaioii 
i.»s.  stating  concisely  thn  grounds  upon  which  snch  issn^ia  have 
,4H8.   been  decided,  and  direot  the  judgment  to  be  entered  thereon, 
<sj~-  whioh  decision  so  filed  shall  foiui  part  of  the  judgm  en  troll. 
In  an  action  wLere  the  ooata  ate  in  the  discretion  of  tbe 
ooQrt,  the  deeiaion  or  report  inuat  award  or  deny  costs,  and 
if  it  awarda  coata,  it  most  designate  the  pmt;  to  nhomooata 
to  be  tnied  are  avarded.    Whenever  judgment  ia  enttred  on 
a  deiiaiou  which  does  not  atute  separately  the  facts  found, 
tbe  defeated  party  may  file  an  exception  to  snch  dsciaton;  in 
which  case,  on  an  appeal  from  the  judgment  entered  thereon 
npon  a  case  contaioing  exceptions,  tbe  general  term  of  the 
conrt  ill  which  the  aclidn  ia  pending  shall  review  all  qo(  s- 
tioQS  of  fact  and  of  law.  and  may  either  modify  or  ofBrm  the 
judgment  or  order  appealed  from,  award  a  new  trial  or  grant 
to  siUier  party  such  judgment  aa  aucb  party  may  Ibe  entitled 

^  1028.  IttepoaM,  18M.} 

^  10S4.  A  referee,  appointed  by  the  court,  must  be  free 
from  all  just  objectiona;  and  no  peraon  shall  be  so  appointed, 
to  whom  nil  tbe  partii^a  object,  niceptin  an  action  toaDuuls 
marriage,  or  for  a  divorce,  or  a  separation.  Ajadgecannotbe 
appointed  a  referee,  in  on  action  bronght  in  the  court  of 
which  he  is  a  jnrlge,  except  by  the  written  consent  of  the 
parties;  and  in  that  case  he  cannot  receive  any  compensation  | 
as  referee. 

§1025.  Where  the  conrt  ia  authorized  to  appoiotaref. 
erea,  it  may,  in  iL'<  dificretion,  appoint  either  one  or  three, 


^ 
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And  where  a  reference  is  made  by  consent  of  the  parties^ 
they  may  select  any  number  of  referees,  not  exceeding  five. 

§  1026.  Where  the  reference  is  to  more  than  one  referee, 
all  must  meet  together,  and  hear  all  the  allegations  and 
proofs  of  the  parties ;  but  a  majority  may  appoint  a  time 
and  place  for  the  trial,  decide  any  question  which  arises  upon 
the  trial,  sign  a  report,  or  settle  a  case.  Either  of  them  may 
administer  an  oath  to  a  witness ;  and  a  majoritv  of  those 
present,  at  a  time  and  place  appointed  for  the  trial,  may  ad- 
journ the  trial  to  a  future  day. 

TITLE  m. 

Trial  jurors,  except  in  New  York  and  Kings  counties  :  mode 
of  selecting  theniy  and  of  procuring  their  attendance, 

Abticlc  1.  Qualifications  and  exemptions  of  trial  jarors. 

2.  Mode  of  selecting,  drawing,  and  procuring  the  attendance 

of  trial  jurors,  in  ordinary  cases. 

3.  Mode  of  striking  and  procuring  a  special  jary,  and  of  pro- 

curing a  foreign  jury. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

QUAIilFECATIONS  AMD  EXXMPTIONS  OF  TBIAL  JUBOBCk 

2  1027.  Qualifications     of    trial       |  1031.  Eyidence  of  exemption  in 
jurors.  certain  cascH. 

1028.  Additional   provision   re-  1032.  When  juror  to   be  di»> 

specting  property  qnal-  charj^ed  from  tenring. 

incations.  1033.  When  juror  to  be  excuMd 

1029.  Certain     public    officers  from  serring. 

disqualified.  1034.  Application  of  this  article, 

1030.  Persons  entitled  to  claim  as  respects  New  York 

exemption   from    ser*  and  Kings  counties, 

▼ice. 

§  1027.  In  order  to  be  qualified  to  serve,  as  a  trial  juror, 
in  a  court  of  record,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  the 
county. 

2.  Not  less  than  twenty-one,  or  more  than  sixty  years  of 
age. 

3.  Assessed,  for  personal  property,  belonging  to  him,  in  his 
own  right,  to  the  amount  of  two  hundred  and  fifty  dollars :  or 
the  owner  of  a  freehold  estate  in  real  property,  situated  in 
the  county,  belonging  to  him  in  his  own  right,  of  the  value  of 
one  hundred  and  fifty  dollars ;  or  the  husband  of  a  woman 
who  is  the  owner  of  alike  freehold  estate,  belonging  to  her,  in 
her  own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character  ;  of  ap- 
proved integrity ;  oi  sound  judgment ;  and  well  informed. 

§  1028.  But  a  person  who  was  assessed,  on  the  last  assess- 
ment-roll of  the  town,  for  land  in  his  possession,  held  under  a 
contract  for  the  purcnase  thereof,  upon  which  improvements. 
owned  by  him,  have  been  made,  to  the  value  of  one  hundred 
and  fifty  dollars,  is  qualified  to  ^erve  as  a  trial  juror,  although 
he  does  not  possess  either  of  the  qualifications  specified  in  sud- 
divimon  third  of  the  last  section,  if  he  is  qualified  in  every 
other  respect. 

§  1029.  Each  of  the  following  officers  is  disqualified  to 
serve  as  a  trial  juror : 
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1 .  Hie  Oovernor ;  the  tjeutenant^Govenior ;  the  Governor^ 
private  secretary. 

3.  The  Secretary  of  Btate  ;  the  Comptroller ;  the  State 
Treasurer  ;  the  Attomey-Oeneral ;  the  State  En^neer  and 
Surveyor  ;  a  Caoal  ComniiBsioner  ;  an  Inspector  otState  Pris- 
ons ;  a  Canal  Appraiser;  the  Supemtendant  of  Ihiblio  In- 
Btruction;  the  SuueriEtendent  of  the  Bank  Department ;  the 
Buperint«ndeDt  of  the  Insurance  Department ;  and  the  deputy 
of  each  ofHoer,  apecifled  in  this  subtfivisicm. 

8.  A  member  of  tbe  Le^slature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 

4.  A  jud^  of  a  aourt  of  record,  or  a  surrogate. 

5.  A  shenfT,  under-sheriff,  or  deputy-sherin. 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record 

g  1030.  [Am'd  ISre,  1883,  1890.]  Each  of  the  fotlowtng 
persona,  although  qualified,  is  entitled  to  exemption  from  ser- 
vice as  a  trial  joror,  upon  his  claiming  ezemptiun  tfaerefrom  : 

1.  A  clergyman,  or  a  minister  of  any  religion  otBciatiug  as 
such,  and  not  following  any  other  callmg. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher, 
orother  person  actually  ei     ■■■'--■  ... 
tics,  idiots  or  habitual  dru 

3.  Theagento "  - 

county  jai^  or  a 

4.  A  practidog  physician  or  surgeon,  having  patients  re- 
quiring his  daily  professional  attention,  and  a  licensed  phar- 
macist actually  engaged  in  his  profession  as  a  means  of  liveli- 

5.  An  attorney  or  counselor  at  law  rezularly  engaged  in  tbe 
practice  of  the  law  as  a  means  of  livelihood. 

d.  A  professor  or  teacher  in  a  college  or  academy. 
T,  A  person  actually  employed  in  a  glass,   cotton,  linen, 
woolen  or  iron  manufacturing  company,  by  the  year,  month 

8.  A  superintendent, 
orized  by  the  law  of  t 
ed  and  navigated. 

fli  A  master  engineer,  assistant  engineer,  or  fireman,  actu- 
ally employed  upon  a  steam  vessel,  making  regular  trips. 

10.  A  superinteadent,  conductor,  or  engineer,  employed  by 
arailroad  corapany^  other  than  a  street  railroad  company,  or 
an  operator  or  as-sistant  operator,  employed  by  a  telegraph 
company,  who  is  actually  doing  duty  in  an  office,  or  along  the 
railriiad  or  telegraph  line  of  the  company,  by  which  he  is  em- 
ployed. 

11.  An  olllcer,  nou'commissioned  officer,  musidan  or  private 
of  (he  natiimal  guard  of  the  State,  performing  military  duty, 
or  a  person  who  has  been  himorably  discharged  from  the 
national  guard,  after  Ave  years  service  in  either  capacity. 

13.  A  person  who  h^ts  been  honorably  discharged  from  Uie 
military  foi-ces  of  the  State,  after  seven  years  faithful  service 
therein.  But  m  order  tu  entitle  a  person  to  exemption,  under 
this  subdivision,  his  service  must  have  been  performed  before 
the  twenty-third  day  of  April,  eightceu  hundred  and  siity- 
two,  either  as  a  general  or  ataff-oftlcer,  or  as  an  officer,  non- 
commissioned  officer,  musician  or  private  in  a  unifonned  bat- 
talion, company  or  trooji  of  the  militia  of  the  State,  and 
armed,  uniformed  and  ecpiipped  according  to  law  ;  or  a  por- 
tion thereof,  during  that  period  and  iu  that  capacity,  aaatlie 
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remainder  since  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-twoy  as  a  member  of  the  national  guard  of  the 
State. 

13.  A  member  of  a  fire  company  or  fire  department  duly 
organized  according  to  law  of  the  State  and  performing  his 
duties  therein  ;  or  a  person  who,  after  faithfully  senring  five 
successive  yeak  in  ^ch  a  fire  'company  or  flr^  department, 
has  been  honorably  discharged  therefrom. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually  em- 
ployed as  such. 

15.  A  person  otherwise  specially  exempted  by  law. 

§  1031.  lAm'd  1886.]  The  evidence  of  the  right  to  ex- 
emption as  prescribed  in  the  last  section  is  as  follows : 

1.  Under  subdivision  second  thereof,  the  certificate  of  the 
superintendent  or  other  principal  ofllcer  of  the  asylum. 

2l  Under  subdivision  third  thereof,  the  certificate  of  the 
warden  or  other  principal  oflScer  of  the  State  prison,  or  the 
sheriff  of  the  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant 
is  a  non-commissioned  officer,  musician  or  private  in  a  com- 
pany or  troop  of  the  national  guard,  the  certificate  of  the 
commanding  officer  of  the  company  or  troop,  accompanied 
with  proof  by  affidavit  of  the  genuineness  of  the  signature 
thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under 
subdivision  twelfth  thereof,  in  the  discretion  of  the  court,  the 
discharge  of  the  person  from  military  service,  if  it  ^lows  the 
facts  entitling  him  to  exemption. 

5k  Under  the  first  clause  of  subdivision  thirteenth  thereof, 
where  the  applicant  is  under  the  rank  of  foreman,  the  certifi- 
cate of  the  foreman,  or  other  chief  officer  of  the  company  to 
which  the  applicant  belongs,  accompanied  with  proof,  by  affi- 
davit, of  the  genuineness  of  the  signature  thereof. 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof, 
the  certificate  of  the  chief  engineer  of  the  fire  department  of 
the  city  or  village  where  the  service  was  performed,  or  of  the 
mayor  or  president  of  the  city  or  village,  accompanied  with 
proof  J  by  affidavit  or  acknowledgment,  of  the  genuineness  of 
the  signature  thereof,  which  certificate,  so  proved,  accom- 
panied by  a  notice  indorsed  thereon  that  the  applicant  claims 
exemption  fromjury  duty  for  a  period  specified  therein,  may 
be  filed  in  the  office  of  the  clerk  of  the  county  where  such  ap- 
plicant resides.  From  the  date  of  such  filing  such  applicant 
shall  not  be  liable  to  perform  any  jury  duty  in  the  county 
where  such  certificate  and  notice  are  filed  during  the  period 
specified  in  such  notice ;  and  the  county  clerk  shall  thereupon 
erase  the  name  of  such  applicant  from  the  jury  lists,  and  de- 
stroy the  ballot  before  drawing  another  jury.  A  certificate 
specified  in  subdivisions  one,  two,  three  ana  five  of  this  sec- 
tion must  be  dated  within  three  months  prior  to  the  time  of 
presenting  it  and  filed  with  the  clerk  of  the  court  to  which  it 
IS  presented.  In  case  the  certificate  and  notice  provided  for 
in  subdivision  six  of  this  section  is  not  filed  as  therein  pro- 
vided the  applicant  shall  not  be  entitled  to  exemption  for  any 
cause  specified  in  the  last  clause  of  subdivision  thirteen  of 
section  one  thousand  and  thirty  of  this  act. 

§  1032.  The  court  must  discharge  a  person  from  serving  26N.Y.8tate 
as  a  trial  juror,  in  either  of  the  following  cases :  Rep.  40. 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he 
claims  the  benefit  of  the  exemption. 


2)04 


TRIAL  JURORa 


§§  1033-1034 


Where  a  person  is  discharged,  for  either  of  the  causes  speci- 
fied in  this  section,  the  clerk  must  destroy  the  ballo^  contain- 
ing his  name. 

§  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at 
the  term  to  which  a  person  is  returned  as  a  trial  juror,  must 
excuse  him  from  serving  during  the  whole,  or  a  portion  of  the 
term,  in  either  of  the  following  cases : 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other 
civil  office,  the  duties  of  which  are,  at  the  time,  inconsist-ent 
with  his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school^  actually  employed  and 
serving  as  such. 

8.  Wnere,  for  any  other  reason,  the  interests  of  the  public, 
or  of  the  juror,  will  be  materially  injured  by  his  attendance  ; 
or  his  own  health,  or  the  health  of  a  member  of  his  family, 
requires  his  absence ;  or  he  is  temporarily  incapacitated,  for 
any  reason,  from  properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  execused,  in  either  of  the  cases  specified 
in  this  section,  the  ballot,  containing  his  name,  must  be  re- 
turned to  the  box  from  which  it  was  taken. 

§  1034.  Section  ten  hundred  and  twenty-nine  of  this  act 
applies  throughout  the  State.  The  remainder  of  this  article 
does  not  apply  to  the  city  and  county  of  New  York,  or  the 
county  of  ^i 


ings. 


ARTICLE  SECOND. 


MODB  OF  SBIiBCfriNO,  DRAWING,  AND  PROCURING  THU    ATTEND- 
ANCE OF  Trial  Jurors,  in  ordinary  Cases. 


2  1036.  Certain  town  officers  to 
make  lists  of  trial 
Jurors.  i  1060. 

1036.  Names  of  jurors  to  be 
taken  from  assessment- 
roll.  1051. 

1087.  Duplicate  juror  lists  to  be 
made  and  filed. 

1038.  County  clerk  to  make  and  1052. 

deposit  ballots. 

1089.  Countv  clerk  to  destroy  1053. 

old  ballots. 

1040.  Jurors    so    returned    to 

serve  for  three  years.  1054. 

lOil.  Wards  of  certain  cities  to 

be   considered    towns,  1056. 

etc. 

1042.  When    and    how    many  1066. 

jurors,    for     courts    of 
record,  to  be  drawn. 

1043.  Notice  of  drawing. 

1044.  Sheriff  and  county  Judge  1057. 

to  attend  drawing. 
1046.  Sheriff  or  county  judge,  1068. 

not    appearing,  to    oe 
again  notified,  etc. 

1046.  Certain  officers  required  1059. 

to  be  present  at  draw-. 

ing.  1060. 

1047.  Mode  of  drawing  Jurors ; 

minute  of  drawing :  list  1061. 

to  be  delivered  to  sher- 
iff. 

1048.  Sheriff  to   notify  jurors  1002. 

and  make  return. 

1049.  Applicants  to  be  furnish- 


ed with  copies  of  Jury 
lists. 

Names  of  jurors  who  have 
served,  to  be  kept  ia 
separate  box. 

Jurors  to  be  drawn  froth 
that  box  when  first  box 
is  exhausted. 

A  third  Jury  box  to  be 
kept. 

When  old  ballots  therein 
to  be  destroyed,  and 
new  ballots  deposited. 

Jurors  when  to  be  drawn 
from  third  box. 

How  such  jurors  to  be  no- 
tified. 

Justice  of  Supreme  Court, 
or  county  iudge,-  mav 
order  drawing  of  addi- 
tional iurors. 

Proceedings  upon  such 
order. 

For  what  courts,  and  hy 
whom,  additional  ju- 
rors may  be  ordered. 

How  such  additional  ju- 
rors drawn  and  notified. 

Power  of  county  Judge,  aa 
to  attendance  of  juronk 

Powers  of  deputy  county 
clerk,  under  this  ar- 
ticle. 

This  article  notapplieable 
to  New  York  ana  Kings 
counties. 
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§  1035.  The  sapervisor,  town  cleric  and  assessors  of  each 
town,  must  meet  on  the  first  Monday  of  July,  in  the  year  one 
I  thousand  ei^ht  hundred  and  seventv-eight,  and  in  each  third 

year  thereafter,  at  a  place  within  the  town,  appointed  by  the 
sujpervisor :  or,  in  case  of  his  absence,  or  of  a  vacancy  in  bis 
office,  by  the  town  clerk ;  for  the  purpose  of  making  a  list  of 
persons  to  serve  as  trial  jurors,  for  the  then  ensuing  three 
years.  If  they  fail  to  meet,  on  the  day  specified  in  this  sec- 
tion, they  must  meet  as  soon  thereafter,  as  practicable. 

§  1036.  lAm'd  1877.]    At  the  meeting,  specified  in  the 

last  section,  the  officers  present  must  select,  from  the  last 

assessment-roll  of  the  town^  and  make  a  list  of,  the  names  of 

I  all  persons,  whom  they  believe  to  be  qualified  to  serve  as  trial 

jurors,  as'prescribed  in  the  last  article. 

I  §  1037.  Duplicate  lists  of  the  names  of  the  persons  so 

!  selected,  showing  the  place  of  residence,  and  other  proper  ad- 
ditions, of  each  of  them,  as  far  as  those  particulars  can  be 

I  conveniently  ascertained,  must  be  nfade  out,  and  signed  by 

I  the  officers,  or  a  majority  of  them.    Within  ten  days  after  tlie 

'  meeting,  one  of  the  lists  must  be  transmitted,  by  those  of- 

I  -    fleers,  to  the  county  clerk,  and  filed  by  him ;  and  the  other 

I  must  be  filed  with  tne  town  clerk. 

I  §  1038.  On  the  first  Monday  .of  August,  after  the  lists 

I  have  been  transmitted  to  him,  the  county  clerk  must  prepare 

suitable  ballots,  by  writing  the  name  of  each  person  thus 
I  selected,  as  contained  in  the  lists,  with  his  place  of  residence, 

and  other  additions  on  a  separate  piece  of  paper.  The  bal- 
lots must  be  uniform,  as  nearly  as  may  be,  m  appearance ; 
and  the  clerk  must  deposit  them  in  the  box,  kept  for  that  pur- 
pose. 

§  1039.  lAni>d  1880.]  Before  depositing  the  ballots  the 
county  clerk  must  destroy  each  ballot  remaining  in  either  of 
the  boxes  kept  by  him  and  containing  the  name  of  a  resident 
of  a  town  for  which  a  new  list  has  l^n  transmitted.  If  for 
any  reason  the  list  from  a  town  is  not  received  by  the  county 
clerk  by  the  first  Monday  of  August,  he  shall  give  immediate 
notice  thereof  to  the  town  clerk,  and  it  must  be  transmitted 
as  soon  thereafter  as  practicable  ;  and  if  after  the  same  is  re- 
ceived by  the  county  clerk  it  has  been  or  shall  be  lost  or  des- 
troyed, he  must  forthwith  give  notice  thereof  to  the  town 
clerk,  and  a  copy  of  the  duplicate  list  on  file  in  the  town 
clerk's  office,  certified  by  him  to  be  correct,  or  if  that  dupli- 
cate is  also  lost  or  destroyed,  or  cannot  be  found,  a  new  list 
to  be  made  forthwith,  as  prescribed  for  making  the  original 
list,  must  be  transmitted  to  the  county  clerk  as  soon  there- 
after as  practicable  ;  and  the  county  clerk  must  prepare  new 
ballots,  and  destroy  the  old  ballots,  containing  the  names  of 
residents  of  that  town  immediately  after  the  receipt  by  him 
of  the  list  therefrom. 

§  1040.  Each  person,  whose  name  is  contained  in  a  list, 
so  transmitted,  must,  unless  he  is  excused  or  discharged, 
serve,  as  a  trial  juror,  for  three  years  from  the  first  Monday 
of  August  of  that  year,  and  thereafter  until  another  list,  from 
his  town,  is  received  and  filed. 

§  1041.  [Am'd  1877,  1881.]    Each  ward  of  the  city  of  92N.Y.  IM. 
XJtica  is  considered  a  town  for  the  purposes  of  this  article  ; 
and  the  supervisor  and  assessor  of  that  ward  must  execute 
the  duties  of  the  supervisor,  town  clerk,  and  assessors  of  a 
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town,  as  prescribed  in  the  foregoing  sections  of  this  article, 
except  that  a  duplicate  of  the  list  of  jurors  made  by  them 
must  be  filed  in  the  office  of  the  clerk  of  the  city.  In  the  city 
of  Albany  the  recorder  of  said  city  shall  perform  the  duties 
imposed  by  this  title  upon  the  supervisor,  town  clerk  and 
assessors  of  towns.  In  Albany  county j  grand  Jurors  shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 
jurors  selected  for  said  county  in  the  same  manner  as  petit 
jurors,  and  hereafter  no  separate  list  of  grand  jurors  shall  be 

grepared  for  said  county.  In  each  of  the  other  cities  of  the 
tate  the  like  duties  must  be  performed  by  the  officers,  and 
in  the  manner  prescribed  by  law.  A  city,  wherein  two  or 
more  assessors  are  elected  for  the  entire  city,  is  considered  a 
town  for  the  purposes  of  this  article,  except  where  the  officers 
who  are  to  perform  the  duties  of  the  supervisor,  town  clerk  or 
assessor,  as  prescribed  in  this  article,  are  specially  designated 
by  law. 

§  1042.  [Am^d  1894.]  On  a  day  designated  by  the  connty 
clerk,  not  less  than  fourteen  nor  more  than  twenty  days  before 
the  day  appointed  for  holding  each  term  of  the  circuit  conrt  or 
of  the  court  of  oyer  and  terminer,  M^bere  a  circuit  court  is  not 
appointed  to  be  held  at  the  same  time;  or  of  the  county  court, 
except  a  term  designated  for  the  hearing  and  decision  of 
motions,  and  trial  and  other  proceedings,  without  a  jury ;  orof 
the  court  of  sessions,  where,  a  term  of  the  county  court  is  not 
appointed  to  be  held  at  the  same  time  ;  or  of  a  mayor's  or 
recorder's  court,  at  which  issues  are  triable  by  a  jury  ;  or  on 
the  day  to  which  the  drawing  is  adjourned,  as  prescribed  in 
section  ten  hundred  and  forty-five  of  this  act  the  clerk  of  the 
county  in  which  the  term  is  to  be  held,  in  case  such  county 
contains  less  than  one  hundred  thousand  inhabitants,  must 
draw  the  names  of  thirty-six  persons,  and  in  counties  con- 
taining one  hundred  thousand  inhabitants  or  over  the  names 
of  forty-eight  persons,  and  any  additional  number  orderefl 
according  to  law,  to  serve  as  trial  jurors  at  the  term. 

§  1043.  At  least  six  days  before  the  drawing,  the  county 
clerk  must  publish  a  notice  thereof,  in  a  newspaper  published 
in  the  county,  if  there  is  one ;  or,  if  there  is  none|,he  must  affix 
a  notice  thereof,  on  the  outer  door  of  the  building,  where  the 
term,  for  \vrhich  the  jurors  are  to  be  drawn,  is  appointed  to  be 
held.  He  must  also,  at  least  three  days  before  the  time  ap- 
pointed for  the  drawing,  cause  notice  thereof  to  be  served 
upon  the  sheriff  of  the  county,  and  upon  the  county  judge,  or 
in  case  of  his  absence,  upon  the  special  county  judge,  or,  in  a 
county  where  there  is  no  special  county  judge,  upon  a  justice 
of  sessions. 

§  1044.  At  the  time  so  appointed,  the  sheriff  of  the 
county,  or  his  under-sheriff,  and  the  county  judge,  or,  if  notice 
has  been  served  upon  another  officer,  in  the  absence  of  the 
latter,  as  prescribed  in  the  last  section,  either  the  county 
judge,  or  that  officer,  or  both,  must  attend  at  the  clerk*s  office 
of  the  county,  to  witness  the  drawing  of  the  jurora 

§  1045.  If  the  sheriff  or  under-sheriff,  and  either  the 
county  judge,  or,  in  a  case  specified  in  the  last  section,  an 
officer  in  place  of  the  county  judge,  do  not  appear,  the  clerk 
must  adjourn  the  drawing  of  the  jurors  to  the  next  day. 
Thereupon,  the  clerk  must  forthwith  cause  to  be  served  upon 
the  absent  sheriff  or  county  judge,  or  two  or  more  justices  of 
the  peace  of  the  county,  notice  to  attend  the  drawing  on  the 
adjourned  day. 

fl046.  If  the  sheriff  or  under-sheriff,  and  the  county 
•     ge,  or  if  the  sheriff,  under-sheriff,  or  county  judge,  to- 
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^ether  with  two  justices  of  the  peace  of  the  county,  appear  at 
the  adjourned  aay,  but  not  otherwise,  the  clerk  must  pro- 
ceed, in  the  presence  of  the  officers  so  appearing,  to  draw  the 
jurors. 

§  1047.  The  drawing  must  be  conducted  as  follows  : 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as 
thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  publicly  draw  out  of  the  box  one  ballot ;  and  continue 
to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the  re* 
quisite  number  has  been  drawn. 

4.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  at* 
tending  officers,  in  which  must  be  entered  the  name  contained 
in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a 
person  has  been  drawn,  who  is  dead,  or  insane,  or  who  has 
permanently  removed  from  the  county,  to  the  knowledge  of 
an  attending  officer,  an  entry  of  that  fact  must  be  made  in  the 
minute  of  the  drawinc^)  and  the  ballot,  containing  that  per- 
on's  name,  must  be  aestroyed.  Whereupon,  another  ballot 
must  be  drawn,  in  its  place,  and  the  name  contained  therein 
must  be  entered,  in  like  manner,  in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary, 
until  the  req[uisite  number  of  jurors  has  been  obtained. 

6.  The  mmute  of  the  drawing  must  then  be  signed  by  the 
clerk,  and  the  other  attending  officers,  and  filed  in  the  clerk's 
office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each  of 
them,  and  specifying  for  what  court  and  term  they  were 
drawn,  must  be  made  and  certified  by  the  clerk,  and  the 
other  attending  officers,  and  delivered  to  the  sheriff  of  the 
county. 

§  1CX48.  The  sheriff  must,  at  least  six  days  before  the  day 
appointed  for  holding  the  term,  serve,  upon  each  person  nam- 
ed in  the  list,  personally,  or  by  leaving  it  at  his  residence, 
with  a  person  of  proper  age  and  discretion,  a  written  notice 
to  attend  the  term.  Me  must  file  the  list  with  the  clerk  of  the 
court,  at  or  before  the  opening  of  the  term  ;  with  a  return,  in- 
dorsed thereupon,  or  annexed  thereto,  under  his  hand,  nam- 
ing each  person  notified,  and  specifying  the  manner  in  which 
he  was  notified. 

§  1049.  The  county  clerk,  or  the  sheriff,  must  furnish  a 
copy  of  the  list  of  trial  jurors,  drawn  to  attend  a  term,  to  any 
person  applying  to  him  therefor,  and  paying  the  fees  allowed 
by  law. 

§  1050.  After  the  adjournment  of  the  term,  at  which 
trial  jurors  have  been  returned,  as  prescribed  in  the  last  sec- 
tion but  one,  the  clerk  must  deposit  the  ballots,  containing  the 
names  of  those  who  attended  and  served,  in  another  box, 
kept  by  him.  The  ballots,  containing  the  names  of  those  who 
did  not  appear  and  serve,  which  have  not  been  destroyed,  as 

grescribea  in  article  first  of  this  title,  must  be  retumea  to  the 
ox  from  which  they  were  taken. 

§  105 1.  If,  at  the  time  of  drawing  trial  jurors  for  a  term, 
there  is  not  a  sufficient  number  of  ballots  remaining  in  the 
first  box,  the  clerk,  after  drawing  all  the  ballots  therein, 
must  draw  the  necessary  number  from  the  second  box,  con- 
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tainin^  the  niunes  or  thoHc  jurors  who  have  before  served,  as 

freKcnbed  in  the  last  srotion ;  aad  must  continue  to  draw 
-om  that  box,  uQtil  aewlibtaof  jui-ura  -^re  tmnsmitCed  by  the 
town  officers. 

g  1063.  The  county  clerk  must  keep,  in  addition  to  the 
two  boxes  speciHed  in  the  last  two  sections,  a  third  box,  in 
which  he  must  deposit  duplicate  ballots,  coDtainiagtbeaBmes, 
with  the  proper  additions,  of  ull  persons,  selected  and  re- 
turned as  trial  jurors,  who  reside  in  the  city  or  town,  where  a, 
trial  tei'm  of  a  court  of  record  IH  appointed  to  be  held,  pur- 
suant to  law. 

§  lOeS.  The  ballots  kept  in  the  third  boz,  must  be  de- 
stroyed by  the  clerk,  and  new  ballots  must  be  deposited  there- 
in by  him,  at  thesame  time,  and  under  like  circumstances,  as 
Eirescribed  in  this  article,  with  respect  to  the  destruction  of 
he  old  ballote,  and  the  depositing  of  new  ballots,  in  the  first 

§  1064.  If  H  sufficient  number  of  trial  jurors,  duly  drawn 
and  notified,  do  not  attend  or  cannot  be  obtained,  U>  form  a 
jury,  the  court  may,  in  its  discretion,  direct  the  sheriff  to 
draw  from  the  third  box,  In  the  presence  of  the  court,  the 
names  of  as  many  persons,  as  the  court  deems  sufficient  for 
that  purpose. 

§  1066.  The  sheriff  must  forthwith  notifj>  each  person  eo 
drawn,  and  make  a  return,  as  prescribed  in  title  fifth  of  tbia 
chapter,  where  talesmeu  are  required  to  attend  ;  and  the  pro- 
visions of  that  title  apply  to  each  person  so  notified. 

§  1066.  A  justice  of  the  supreme  court,  appointed  to  hold 
a  term  ofthe  circuit  court,  or  to  preside  at  a  termof  the  court 
of  oyer  and  terminer,  may,  by  an  order  under  his  hand,  direct 
that  such  a  nttmber  of  jurors,  as  he  deems  necessary,  not  ex- 
ceeding twenty-four,  be  drawn  for  that  term,  in  addition  to 
the  thirty-six  jurors,  to  be  drawn  as  prescribed  in  the  fore- 
going sections  of  this  article.  A  coimty  judge  may,  in  like 
mwiner,  direct  the  drawing  of  a  like  additional  number  o( 
jurors  for  a  term  of  the  county  court,  or  at  the  court  of  ses- 
sions, to  be  held  in  his  county. 

§  1067.  An  order,  made  as  prescribed  in  the  last  section, 
must  be  delivered  to  the  clerk  of  the  county,  in  which  the 
term  is  to  be  held,  at  least  twenty  days  before  the  day  ap- 
pointed for  the  commencement  thereof  ;  and  the  clerk  miuit 
forthwith  file  IL  This  article  appUes  to  the  additional  jurors, 
so  required  to  be  drawn. 

S  1068.  At  ft  term  of  the  circuit  court,  or  court  of  oyer 
and  terminer,  or  of  the  county  court,  or  court  of  sessions,  an 
order  may  be  made  by  the  court,  requiring  the  clerk  of  the 
county  to  draw,  and  the  sheriff  to  notify,  any  number  of  trial 
jurors,  specified  in  the  order,  which  the  court  deems  neces- 
sary, to  attend  that  term,  or  a  term  thereafter  to  be  held, 
either  by  oririnal  appointment  or  by  adjournment,  at  the  com- 
mencement thereof,  or  on  a  particular  day,  specified  in  the 

§  1068.  The  clerk  must  thereupon  forthwith  bring  into 
court,  all  the  boxes,  wherein  ballots,  oontaining  the  names  of 
trial  jurors  are  deposited,  as  prescribed  in  this  article  ;  and 
must,  in  the  presence  of  the  court,  publicly  draw  from  Buoh 
box  or  boxes  as  the  court  direct^  tSe  number  of  trial  jurois 
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specified  in  the  order.  The  clerk  must  make  and  certify  two 
lists  of  the  persons  so  drawn ;  and  must  file  one  list  in  his 
office,  and  deliver  the  other  to  the  sheriff.  The  sheriff  must 
thereupon  immediately  notify  each  person  so  drawn,  to  at- 
tend, as  specified  in  the  order. 

§  1060.  The  county  judge  may,  at  the  time  of  drawing 
trial- jurors  to  attend  a  term  of  the  county  court,  or  court  of 
sessions,  make  an  order,  designating  a  particular  day,  during 
the  term,  when  the  jurors  must  attend,  or  two  or  more  parti- 
cular days,  upon  each  of  which  a  portion  of  the  jurors  must 
attencL  The  sheriff  must  thereupon  notify  them  to  attend,  as 
specified  in  the  order. 

g  106 1 .  The  deputy  county  clerk  possesses,  in  the  absence 
of  the  county  clerk  from  his  office,  or  from  the  sitting  of  a 
term  of  the  court,  the  powers  conferred  by  this  article  upon 
the  county  clerk. 

§  1062.  This  article  does  not  apply  to  the  city  and  county 
of  New  York,  or  to  the  county  of  Kinga 

ARTICLE  THIRD. 

M(H>E  OF  STRIKING  AND  PROCURING  A   SPECIAL  JUBY,  AND  OF 

PROCURING  A  FOREIGN  JURT. 

I  1063.  What  courts  may  order  a  2  1068.  Provision  where  clerk  or 

special    jury     to     be  commissioner  of  jurors 

struck.  is  interested. 

1064.  Party  obtaining  order  to  10A9.  Party  applying  for  special 

give  eight  days'  notice.  Jury  to  pay  expenses* 

1065.  Mode  of  striking  jury.  1070.  Copy  of  order  for  foreign 

1066.  Jurors  so  drawn    to   be  Jury  to  be  delivered  to 

notified  to  attend.  sheriff*. 

1067.  Jury  to  be  formed  as  in  1071.  Mode  of  obtaining  a  forr 

other  cases.  eign  jury. 

g  1063.  Where  it  appears  to  the  court,  that  a  fair  and 
impartial  trial  of  an  issue  of  fact,  triable  by  a  jury,  joined  in 
an  action,  pending  in  the  supreme  courts  or  in  a  superior  city 
court,  cannot  be  had  without  a  struck  jui*y,  or  that  the  im- 
portance or  intricacy  of  the  case  requires  such  a  jury,  the 
court  must  make  an  order^  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  must 
specify  the  term^  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

§  1064.  Unless  the  order  specifies,  or  directs  the  officer, 
who  is  to  strike  the  jury,  to  fix  a  time  for  the  parties  to  at- 
tend, the  party  obtaining  it  must  give  at  least  eight  days* 
notice  of  the  time,  when  ne  will  attend,. before  the  clerk  of 
the  county  in  which  the  action  is  triable,  or,  if  it  is  triable  in 
the  city  and  county  of  New  York,  or  the  county  of  Kings,  be- 
fore the  commissioner  of  iurorsj  or,  if  it  is  triable  in  the  su- 
perior court  of  Buffalo,  before  the  clerk  of  that  court,  for  the 
purpose  of  having  the  jury  struck. 

§  1065.  [Airi'd  1877.]  At  the  time  appointed,  the  clerk, 
or,  in  his  absence,  the  deputy -clerk,  or  the  commissioner,  as 
the  case  requires,  must  attend  at  his  office,  with  the  original 
lists  or  books,  filed  or  kept  in  his  office,  as  required  by  law, 
containing  the  names  oi  the  persons  who  are  then  liable  to 
serve  as  trial  jurors ;  and,  in  the  presence  of  the  parties,  or 
their  attorneys  or  counsel,  must  strike  a  trial  jury,  as  follows : 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select 
from  the  lists  or  books,  the  names  of  forty-ei^ht  persons,  whom 
Jie  deejns  most  indifferent  between  the  parties,  and  best  quali- 
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fied  to  try  the  issue ;  and  must  make  and  certify  a  list  of 
those  namea 

2.  The  party,  on  whose  application  the  special  jury  was  di- 
rected to  be  struck,  or  his  attorney  or  counsel,  may  then  first 
strike  from  the  list  one  name ;  the  adverse  party  or  his  attor- 
ney or  counsel  may  then  strike  therefrom  one  name  ;  and  so 
alternately,  until  each  party  has  stricken  out  twelve  names. 

8.  If  eitner  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 

4.  'Hie  clerk,  deputy-clerk,  or  commissioner,  must  thereup- 
on make  out  a  list  of  the  names  of  the  twenty-four  persons 
not  stricken  out,  and  must  certify  that  it  is  a  correct  list  of 
the  persons,  drawn  to  serve  as  jurors,  pursuant  to  the  order 
of  the  court.  He  must  immediately  deliver  the  list  so  certi- 
fied, and  a  certified  copy  of  the  order,  to  the  sheriff  of  the 
county.  If  the  list,  from  any  ward  or  town,  cannot  be  found, 
the  clerk  must  make  a  new  list  from  the  ballots  then  in  use  for 
jurors  for  that  ward  or  town,  and  must  use  that  Ust,  upon 
striking  the  jury,  in  place  of  the  original  fist. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names 
are  contained  in  the  list,  and  must  return  the  names  of  those 
notified,  to  the  term,  at  which  they  are  required  to  attend,  as 
prescribed  by  law  for  notifying  and  returning  ordinary  trial 
jurors. 

§  1067.  From  the  persons  so  notified  and  attending,  a 
jury  must  be  formed  for  the  trial,  and  the  issue  must  be  tried, 
as  prescribed  in  this  chapter  with  respect  to  an  ordinary  jury 
trial.  The  court  has  the  same  power  to  excuse  or  discharge  a 
juror,  and  to  cause  additional  jurors  to  be  drawn,  or  tales- 
men to  attend,  as  upon  an  ordinary  jury  trial.  But  the  court 
may,  in  its  discretion,  set  aside  an  additional  juror  so  drawn, 
or  a  talesman,  upon  the  objection  of  either  party,  without  a 
formal  challenge. 

§  1068.  lAm'd  1884.]  If  it  appears  to  the  court  to  which 
an  application  for  a  special  jury  is  made,  that  the  clerk,  or 
tlie  commissioner  of  jurors  as  the  case  may  be,  is  interest- 
ed in  the  action,  or  is  related  to  either  of  the  parties,  or  is 
not  indifferent  between  them,  the  court  must  appoint  two  dis> 
interested  persons  to  strike  the  jury ;  and  the  court  may,  in 
its  discretion,  in  any  case  appoint  two  such  persons  to  strike 
such  jury.  The  persons  so  appointed  possess,  for  the  purposes 
of  the  action,  all  the  powers  conferred  by  this  article  upon  the 
clerk  or  the  commissioner  of  jurors. 

§  1069.  The  expense  of  striking  a  special  jury  must  be 
paid  by  the  party  applying  for  it,  and  shall  not  be  taxed  in 
the  costs  of  the  action. 

§  1070.  Where  an  order  for  a  trial  by  a  foreign  jury  is 
made,  a  certified  copy  thereof  must  be  delivered  to  the  sher- 
iff of  the  county,  from  which  it  is  to  be  drawn ;  who  must 
give  notice  thereof  to  the  clerk  of  that  county,  and  also,  in 
the  city  and  county  of  New  York,  or  the  county  of  Kings,  to 
the  commissioner  of  jurors,  at  least  twenty  days  before  the 
first  day  of  the  term,  at  which  the  foreign  jury  is  required  to 
attend. 

§  1071.  The  clerk,  or,  in  the  county  of  Kings,  the  com- 
missioner, to  whom  the  notice  is  given,  must  draw  the  names 
of  twenty-four  persons,  in  the  same  manner,  and  in  presence 
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of  the  same  officers,  as  prescribed  b^  law,  with  respect  to 
ordinary  trial  jurors ;  except  that  notice  of  the  drawing  need 
not  be  published.  A  certiRed  list  of  the  names  drawn  must  be 
delivered  to  the  sherifT,  who  must  notify  each  person  drawn, 
and  make  a  return,  as  in  an  ordinary  case. 

ARTICLE  FOURTH. 

Fknaltibs  for  Non-Attendance. 

2  1072.  Fine  to  be  imposed  for       J  ^076.  Proceedings  upon  return 

non-attendance.  of  such  order. 

1073.  Order  to  show  cause, when  1077.  When    proceedings     to 

juror  was  not  person-  cease, 

ai I V  notified.  1078.  This  article  not  appHca- 

.  1074.  Id.;  if  default  was  at  cir-  ble  to  New  York  and 

I               cnit  Kings  counties. 
1075.  Duty  of  clerk  and  sheriff. . 

§  1072.  A  person  duly  notified,  as  prescribed  in  this 
title,  to  attend  a  term  of  a  court  of  recora,  as  a  trial  juror, 
who,  without  reasonable  cause,  neglects  to  attend,  according 
to  the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dollars 
nor  more  than  twenty-five  dollars,  for  each  day  that  he  so 
neglects  to  attend. 

§  1073.  Where  it  appears,  by  the  return  of  the  sheriff, 
that  the  delinquent  was  personally  notified  to  attend,  the 
fine  may  be  imposed  by  the  court,  at  the  term  which  he  was 
required  to  attend.  But  where  it  appears,  by  the  return,  that 
he  was  notified,  by  leaving  the  notice  at  his  residence,  the 
court  must  cause  an  order  to  be  entered  in  its  minutes,  re- 
quiring him  to  show  cause,  on  the  first  day  of  the  next  term 
of  the  court,  why  a  fine  should  not  be  imposed  upon  him. 

§  10*74.  If  the  order  is  made  at  a  term  of  a  circuit  court, 
it  may,  in  the  discretion  of  the  court,  direct  the  delinquent  to 
show  cause,  on  the  first  day  of  the  next  term  of  the  county 
court  of  the  same  county. 

§  1075 .  The  clerk  mustinmiediately  deliver  two  certified 
copies  of  the  order  to  the  sheriff  of  the  county,  who  must 
serve  one  copy  on  the  delinquent  personally,  and  return  the 
other,  with  his  proceedings  thereon,  to  the  term  at  which  the 
delinquent  is  required  to  show  cause. 

§  1076.  If  the  sheriff  returns  the  copy  of  the  order  as 
personally  served,  or  if  the  delinquent  attends,  in  obedience 
thereto,  the  court  must,  unless  good  cause  is  shown  to  the 
contrary,  impose  the  proper  fine ;  otherwise  it  must  make  a 
further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  term  why  the  fine  should  not  be  imposed.  The  proceed- 
ings under  such  an  order  are  the  same  as  under  the  first 
order.  Similar  orders  must  be  made,  from  term  to  term,  and 
similar  proceedings  taken,  until  the  delinquent  is  personally 
served,  or  attends  in  obedience  thereto. 

§  1077.  But  if  it  appears,  from  the  return  of  the  sheriff, 
or  from  any  other  evidence,  that  the  juror  is  dead,  or  insane, 
or  has  permanently  removed  from  the  county ;  or  if  a  satis- 
factory excuse  is  rendered  by  any  person,  in  his  behalf,  for 
his  default,  the  court  may,  in  its  discretion,  discontinue  the 
proceedings. 

S  1078.  This  article  does  not  apply  to  the  city  and  county 
of  x^ew  York,  or  to  the  county  of  &ngs. 
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g  1121.  Persons  required  to  fur-  I  1128.  Id.;  for  offleer  nec^iDg 

nisb  inforrontion  ;  pea-  bribes,  etc. 

alty  for  refusal,  etc.  1124.  Id.;  for  concealing  offer 

1122.  Piinitthment  for  bribery  to  take  bribe,  etc. 

of  officer,  etc.,  by  juror  1125.  False    swearing;    when 

drawn.  « perjury. 

§  107Q.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  |{  1539, 1052, 
in  a  court  in  the  city  ana  county  of  New  Tork,  a  person  GonsoLAct. 
must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
that  city  and  county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  yean 
of  age. 

3.  The  owner,  in  his  own  right,  of  real  or  personal  property, 
of  the  value  of  two  hundred  ana  fifty  dollars ;  or  the  husband 
of  a  woman  who  is  the  owner,  in  her  own  right,  of  real  or 
pei-sonal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions;  intelligent;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  language  understandingly. 

§  1080.  A  person  dwelling  or  Icklging  in  the  city  and  _ 

county  of  New  York,  for  the  greater  part  of  the  time,  be-  •  J^  r**°' 
tween  the  first  day  of  October  and  the  tnirtieth  day  of  June         ^^^ 
next  thereafter,  is  a  resident  of  that  city  and  county,  for  that 
jury  year,  within  the  meaning  of  the  last  section  ;  and  it  is 
not  necessary,  that  he  should  have  been  assessed,  or  should 
have  voted  there. 

§  1081.  lAm'd  1877, 1879, 1880, 1889^  1800.]    Either  of  the 
following  persons,  although  qualified,  is  entitled  to  an  ex-  i  l.^»  p^^ 
emption  from  service,  as  a  trial  juror,  upon  his  claiming  an   *°*'  ^^^' 
exemption,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  caltmg 

2.  A  practicing  physician,  surgeon,  or  surgeon  dentist,  hav- 
ing patients  requiring  his  daily  professional  attention,  and  not 
following  any  other  calling,  and  a  licensed  pharmaceutist  or 
pharmacist  while  actually  engaged  in  his  profession  as  a 
means  of  livelihood. 

3.  An  attorney  or  counsellor-at-iaw^  regularly  eng^aged  in 
practice  of  the  law  as  a  means  of  livelihocm. 

4.  A  professor  or  teacher  in  a  college,  academy  or  public 
school,  not  following  any  other  calling,  or  an  editor,  editorial 
writer  or  reporter  of  a  daily  newspaper  regularly  employed 
as  such  and  not  following  any  other  vocation. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  city  or  county  of  New  York,  whose  offlciid 
duties,  at  the  time,  prevent  his  attendance  as  a  juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed 
apon  a  vessel,  making  regular  trips;  or  a  licensed  pilots 
actually  following  that  calling. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 
a  telegraph  operator,  employed  by  a  telegraph  company; 
who  is  actually  doing  duty  in  an  office,  or  along  the  raiiroad 
or  telegraph  line  of  the  company,  by  which  he  is  employed. 

9.  A  grand  juror,  or  a  sheriffs  juror,  for  the  year,  selected 
pursuant  to  law- 
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IIIX  Anyofncer,  nnn-cninmissioDed  officer,  musiiMan  or  pri- 
vate actually  serving  in  a  bricade.  regiment,  battaliwi,  com- 
pany or  troop  oC  the  Old  Guard  of  the  city  of  Hew  York,  or  ot 
the  National  Guard  of  the  State,  uniformed  aud  equipped  ac- 
cording to  law,  and  faithfully  performing  his  duty  by  maldag 
the  parades  and  attending  the  drills,  inspections  and  reviews 
required  by  law,  or  a  general  or  staff  officer,  act-ually  per- 
forming duty  as  such;  or  a  person  who  has  been  honorably 
discharged  from  the  National  Guard,  after  five  years  service 
in  either  capacity. 

11.  A  iierson  who  has  lieen  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  ser- 
vice therein.  But  in  order  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  have  been  performed 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  sl^  officer,  or  as  an  officer, 
non-commissioDed  ofScer,  musician  or  private,  in  a  uniformed 
battalion,  company  or  troop  of  the  mtlitia  of  the  State,  aud 
armed,  uniformed  and  equipped,  according  to  law;  or  a  por- 
tion thereof,  during  thatpenod,  and  in  that  capacity,  and  the 
remainder,  sipce  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-two,  as  a  member  of  the  national  gtuird  of  the 
State. 

12.  A  person  who,  after  fiuthfully  performing  the  duties  of 
a  flreniBD,  in  a  fire  company  or  fire  department,  duly  orgao- 
f£ed  according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefrom. 

13.  A  person  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sietness,  deafness,  or  other  physicuJ 
disorder. 

14.  A  person  holding  office  under  the  fire  or  police  de- 
partment of  the  city  ;  or  otherwise  specially  exempted  by 


CoUf        ^   1082.  The  evidence  of  the  right  to  exemption,  B£  pre- 
■t-         scribed  in  the  last  section,  is  as  follows  : 

1.  Under  subdiviwon  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  ofBeer  thereof,  dated  within  three  months 


section,  as  sufficient  evidence  thereof.    Wnere  the  applicant 

is  a  regimental  officer,  or  a  staff  officer,  the  evidence  of  the 
'  *'  'jO  exemption  is  the  certificate  of  the  major-general,  or 


rwht 
other 


ti,the 

_ „_  .  _ __..  _llthe 

facts,  the  affidavit  of  the  applicant^  or  of  another  person  ac- 
quainted with  the  facts. 

S,  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both  ; 
or  any  other  evidence  satisfactory  to  the  commissioner. 

4  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant,  or  an  affidavit  sutistactory  to  the  commissioner,  of 
another  person  in  his  behalf,  statmg  the  facts,  entitling  the 
applicant  to  exemption.  Each  certificate  specified  In  this 
""  '■  1,  must  be  accompanied  with  satisfactory  proof,  by 
*  the  genuineness  of  the  signature  ther-*-  -  --■* 
t  and  certiflcaf-  "  -   "''  "="- 
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missioiier  of  jurors,  and  must  be  kept  open  by  him,  at  all 
reasonable  times,  to  public  inspection. 

§  1083.  The  captain,  or  other  commanding  officer,  of  •  j-g-  i^,^ 
each  company  or  troop,  in  the  first  division  of  the  national  JoirAct/ 
guard,  must  deliver  to  the  commissioner  of  jurors,  on  or  be- 
fore the  first  day  of  July  in  each  year,  and  at  any  other  time 
when  he  may  require  it,  a  list,  certified  by  him,  containing 
the  full  name  and  residence  of  each  member  and  officer  of  his 
company  or  troop,  who  is  uniformed  and  equipped,  and  faith- 
fully performs  his  duty,  as  prescribed  in  subdivision  tenth  of 
of  tnelast  section  but  one.  No  other  name  shall  be  inserted 
in  the  list.  The  list  must  be  filed  in  the  commissioner's 
office.  The  major-general,  or  other  officer,  commanding  that 
division,  must,  when  necessary,  issue  orders  to  carry  this 
section  into  effect.  He  must  also  furnish  to  the  commissioner 
of  jurors,  when  so  required,  a  list,  certified  by  him,  contain- 
ing the  name  and  residence  of  each  officer  or  other  member  of 
that  division,  not  comprised  in  the  lists  of  the  companies  and 
troops.  An  officer,  wno  neglects  or  refuses,  to  perform  the 
duty,  specified  in  this  section  ;  or  who  includes,  in  a  list  certi- 
fied by  nim,  the  name  of  a  person  who  is  not  described  in  this 
section  ;  or  who  gives  a  false  certificate,  in  a  case  specified  in 
the  last  section ;  forfeits  the  sum  of  fifty  dollars  for  each 
offence. 

§  1084.  The  jury  year,  in  the  city  and  county  of  New  i  ta^  cq- 
York,  commences  on  the  first  day  of  October.  A  person  who  ^j.  xct. 
has  actually  served,  as  a  trial  juror,  in  a  court  of  record  of 
the  State,  within  that  city  and  county,  twelve  days  within  a 
jury  year,  is  entitled  to  be  discharged  by  the  court ;  except 
that  he  shall  not  be  discharged,  until  the  close  of  a  trial,  in 
which  he  is  serving,  when  the  twelve  days  expire.  A  person 
discharged,  as  prescribed  in  this  section,  is,  thereafter,  during 
the  same  jury  year,  exempt  from  jury  service  in  any  county 
of  the  State,  Where  the  certificates  of  one  or  more  clerks 
of  the  courts,  made  as  prescribed  iu  section  ten  hundred  and 
eighty-nine  of  this  act,  show  that  a  person  is  entitled  to  a  dis- 
charge,  as  prescribed  m  this  section,  the  commissioner  of  jur- 
ors must,  upon  request,  certify  to  the  fact.  A  person  cannot 
serve  as  a  trial  juror,  in  courts  of  record,  at  more  than  two 
terms  in  a  jury  year. 

§  1085.  The  judge,  holding  a  term,  may,  in  his  discretion, 
excuse  a  trial  juror  from  service  at  that  term,  for  not  more  «  ifiss.  Con- 
than  three  days  at  a  time,  where  the  exigencies  of  his  business 
require  his  temporary  exemption.  The  judge  may  also  dis- 
charge, for  the  term,  one  or  more  jurors,  notified  and  attend- 
ing, whose  further  attendance  is  not  required  for  the  trial  of 
issues  at  that  term.  Or  he  may  discharge,  until  a  day  cer- 
tain, one  or  more  jurors,  notified  and  attending,  whose  at- 
tendance will  not  be  required,  for  the  trial  of  issues,  until  that 
day.  Each  juror,  so  discharged  until  a  day  certain,  must 
attend  at  the  opening  of  the  court  on  that  day,  and  there- 
after until  he  is  discharged,  without  further  notice.  If  he 
fails  so  to  do^  he  is  liable  to  the  same  punishment,  and  the 
some  proceedings  must  be  taken,  as  if  he  nad  failed  to  attend, 
at  the  time  fixed  in  the  notice  given  to  him. 

§  108G.  Except  as  prescribed  in  the  last  section,  a  court  .  .-.q  ^ 
or  a  judge  shall  not  excuse  a  person,  liable  to  serve  as  a  trial  J^j  Act 
juror,  and  duly  drawn  and  notified,  unless  it  is  shown,  by  the 
oath  of  the  juror,  or,  if  he  is  unable  to  attend,  by  the  oath  of 


r 


another  person,  aoquainted  with  the  facts,  that  he  is  tiien 
necessarily  absent  from  the  city,  and  will  not  return  in  time 
to  serve  ;  or  that  the  interests  of  the  public,  or  of  the  juror, 
will  be  materially  injured  by  his  attendance ;  or  that  he  is 
physicially  unable  to  serve  ;  or  that  his  wife,  or  a  near  rela- 
tive of  himself  or  his  wife,  has  recently  died  or  is  dangerously 
sick.  Where  a  person  liable  to  serve  is  excused,  in  a  case 
specified  in  this  section,  or  where  a  person,  notifiea  to  attend 
a  term,  as  a  trial  juror,  is  entitled  to,  and  claims  an  exemp- 
tion, he  can  be  excused  onlv  by  the  judge,  holding  the  term, 
which  he  has  been  notifiea  to  attend.  Such  an  excuse  does 
not  extend  beyond  that  term. 

2 1660,  Con-  §  1087.  A  person,  who  has  been  notified  to  attend,  as  a 
sol.  Act  trial  juror,  and  who  applies  to  be  excused,  as  prescribed  in 
the  last  section,  must  bnng  the  notice,  if  he  has  received  it, 
into  court,  and  present  it,  in  opeif  court  to  the  judge  ;  or,  ii 
he  cannot  personally  attend,  he  must  send  it,  oy  a  person 
callable  of  making  the  necessary  proof,  in  relation  to  his 
claim  to  be  excused.  A  note  of  the  excuse,  and  of  the  reason 
therefor,  attested  by  the  judge,  who  must  append  his  signa- 
ture or  his  initials  thereto,  must  also  be  made  upon  the  notice 
to  attend  ;  or,  if  the  juror  has  not  brought  it  into  court,  upon 
a  separate  piece  of  paper  ;  which  must  oe  transmitted  to  the 
commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
made  as  prescribed  in  section  ten  hundred  and  eighty-nine  of 
this  act. 

M^^%^*^"'      §  1088.  A  person,  serving  as  a  trial  juror,  eleswhere  than 
sol.  Act.         j^  g^  court  of  record,  is  excused  from  jury  dutjr  in  a  court  of 
record,  only  during  the  time  of  his  actual  service  elsewhere. 
{  1662,  Con-       §  1089.  The  clerk  of  each  court  of  record  in  the  city  and 
sol.  Act         county  of  New  Tork,  must,  within  ten  days  after  the  close  of 
each  term,  for  which  trial  jurors  have  been  drawn,  or  after 
the  discharge  of  the  trial  jurors,  if  they  are  discharged  be- 
fore the  close  of  the  term,  return  to  the  commissioner  of 
jurors,  the  certified '  copy  of  the  minute  of  the  drawing  of 
the  jurors,  received  from  the  sheriff,  and  the  sheriff's  return 
thereto,  or  a  copy  of  each  paper,  certified  by  the  clerk ;  to- 
gether with  each  notice  or  other  paper  attested  by  a  judge, 
as  prescribed  in  the  last  section  but  one.    The  clerk  must  also 
deliver  to  the  commissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows : 
I    L  The  name  and  residence  of  each  juror,  who  attended  and 
served ;  the  number  of  days  the  juror  attended  for  the  pur- 
pose of  serving ;  and  the  number  of  days  he  actually  served. 
>    2.  The  name  and  residence  of  each  iuror,  who  was  excused 
or  discharged ;  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4u,  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine,  unless  the  fine  has  been  remitted, 
as  prescribed  in  section  eleven  hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commission- 
er's office,  and  shall  not  be  altered  or  corrected,  except  in 
pursuance  of  an  order  of  the  court.  If  a  clerk  fails  to  make  a 
complete  return  and  certificate,  as  prescribed  in  this  section, 
he  is  guilty  of  a  contempt  of  the  court ;  and  the  commissioner 
of  jurors  must  institute  the  appropriate  proceedings  to  punish 
him  accordingly. 
i  ^1^  P^^  %  1090.  Trial  jurors  must  be  selected  by  the  commission- 
801.  Act.        gj.  Qf  jurors,  who  must  alone  decide  upon  their  qualifioations^ 
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and  exemfjtions,  except  as  otherwise  expressly  prescribed  In 
this  article.  But  this  section  does  not  impair  tbe  right  to  chal-  ' 
lenge  a  particular  juror  at  the  trial.  The  oommissioDer  may 
issue,  to  a  person  entitled  to  an  exemption,  a  certiflcate  of 
that  fact,  which  exempts  the  person,  to  whom  it  is  crranted. 
from  juiy  duty,  during  the  time  limited  therein.  He  must 
keep  a  record  of  all  proceedings  before  him,  or  in  his  office. 
He  is  entitled  to,  ana  must  collect,  for  the  benefit  of  the  city, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record. 

§  1091.  The  commissioner  of  jurors  may,  from  time  to  •  |g-|  *j^_ 
time  ap(x>int,  and  at  pleasure  remove,  one  or  more  assistants,  \q\^  ^ct. 
clerks  in  his  office,  and  messengers,  and  may  fix  their  compen- 
sation. He  may  designate,  in  writing,  an  assistant,  to  attend, 
in  his  place,  the  drawing  of  jurors,  for  a  particqlar  term.  The 
comnussioner,  or  each  assistant,  w^hom  be  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  aummister  an  oath  or  affirmation,  in  relation  to  any 
matter,  embraced  within  the  provisions  of  this  article. 

§  1092.  The  president  and  commissioners  of  the  depart*  a  less.  Con. 
ment  of  taxes  ana  assessments,  the  police  commissioners,  and   sol.  Act 
all  other  public  officers  in  the  city  of  New  York,  must  render 
to  the  commissioner  of  jurors,  all   the  assistance  in  their 
power,  to  enable  him  to  procure  the  names  of  persons,  liable 
to  serve  as  trial  jurors. 

§  1093.  [Am*d  1889.]  Soitable  and  proper  rooms  and  >  i^m  con- 
aoconomodations  for  the  commissioner  of  jurors  shall  be  pro-  sollAct. 
vided  by  the  city  of  New  York.  The  commissioners  of  the 
sinking  fund  of  said  city  in  case  no  such  provision  is  made  in 
any  building  owned  by  or  under  the  control  of  the  city,  shall 
authorize  the  leasing  of  suitable  rooms  and  accommodations 
in  said  city  for  sach  purpose,  for  a  period  not  exceeding  five 
years,  upon  such  terms  and  conditions,  as  said  oonmiissioners. 
or  a  majority  of  them  may  determine  to  be  reasonable  ana 
just. 

§  1004.  The  commissioner  must  commence  the  prepara-  ,  .^^  ^ 
tion  of  lists  of  trial  jurors,  in  the  month  of  May,  in  each  year.    Jol  Act  **" 
For  that  purpose,  the  names  of  the  persons,  liable  to  serve  as 
trial  jurors,  must  be  entered  in  suitable  books,  alphabeticallv,  ■ 
with  the  occupation,  place  of  business,  and  residence  of  eacn, 
as  far  as  thoee  particulars  can  be  conveniently  ascertained. 
After  the  first  day  of  June,  he  must  publish  a  notice,  for  at 
least  ten  days^  in  not  less  than  six  of  the  newspapers  pub* 
fished  in  the  citjr,  that  claims  for  exemption  will  oe  tieard  by 
him.    He  may  insert  in  or  append  to  the  notice,  copies  of 
such  portions  of  the  statutes,  relating  to  jurors,  as  he  deems 
expedient.    He  must  hear  and  determine  all  claims  for  ex- 
emption, and  must  keep  a  recx>rd  of  the  persons  exempted, 
and  of  tne  period  of  time  for  which  the  exemption  of  each  is 
allowed. 

§  1005.  The  commissioner  may  cause  to  be  personally  i  i^qa  q^^ 
served,  on  any  person,  within  the  city,  a  notice,  requiring  goi.  Act 
him  to  attend,  at  the  commissioner's  office,  at  a  specified 
time,  not  less  than  twenty-four  hours  after  service  of  the 
notice,  for  the  purpose  of  testifying  concerning  his  own  lia- 
bility, or  the  listbility  of  any  other  person,  to  serve  as  a  juror. 
A  person  so  notified  must  attend,  and  testify  accordingly.  If 
he  fails  to  attend,  as  specified  in  the  notice,  for  any  cause,  ex> 
oept  physical  inability ;  or  if  he  refuses  to  be  sworn,  or  to 


218 


TRIAL  JURORa 


«lfTiJ^ 


§  1669,  Con- 
sol.  Act. 


1 1670,  Con- 
sol.  Act 


2  1671  Con- 
sol.  Act. 


2  1672,  Con- 
sol.  Act. 


answer  any  legal  and  pertinent  auestion,  put  to  him  by  the 
commissioner ;  he  forfeits  fifty  dollai*s  for  each  failure  or  re- 
fusal. One  or  more  successive  notices  may  be  served  upon 
the  same  person,  where  he  fails  to  attend,  as  required  by  a 
former  notice  ;  and  he  is  liable  to  the  same  penalty,  for  each 
failure  so  to  attend.  But  the  commissioner  may.  in  his  discre- 
tion, dispense  with  the  personal  attendance  or  a  person,  so 
notified,  where  another  person,  cognizant  of  the  facts,  is  pro- 
duced and  testifies  in  his  steaa  ;  and  where  a  persdn  has  so 
attended  twice,  he  cannot  be  required  to  attend  again  in  the 
same  jury  year. 

§  1096.  On  or  before  the  first  day  of  October,  in  each 
year,  the  commissioner  must  return  to  the  clerk  of  the  city 
and  county  of  New  York,  to  be  filed  in  his  office,  certified 
copies  of  the  lists,  prepared  by  him,  of  the  persons,  liable  to 
serve  as  trial  jurors  in  the  courts  of  recora,  for  the  ensuing 
jury  year.  He  may,  from  time  to  time  thereafter,  strike  from 
the  lists  kept  by  him,  the  name  of  a  person,  who  is  found  by 
him  to  be  exempt  or  disqualified.  In  that  case,  he  must  re- 
cord the  reason  why  the  name  is  stricken  off. 

§  1097.  lAm'd  1889.]  When  the  certified  copies  of  the 
lists  have  been  returned,  as  prescribed  in  the  last  section,  the 
ballots  for  trial  jurors,  used  m  the  previous  year,  must  be  re- 
turned by  the  county  clerk,  to  the  commissioner,  who  must 
destroy  "those  which  are  not  required  for  the  current  jury 
year.  The  ballots  for  the  current  jury  year  must  be  prepared 
Dv  the  commissioner,  who  may  use,  for  that  purpose,  so  many 
oi  the  ballots,  prepared  for  the  previous  year,  as  he  deems 
expedient.  The  ballots,  so  prepared,  must  be  delivered  by 
the  conunissioner  to  the  county  clerk,  and  deposited  by  the 
€X>unty  clerk,  or  his  deputy,  in  a  box,  as  prescribed  in  article 
second  of  title  third  of  this  chapter.  The  conmiissioner  may, 
from  time  to  time  thereafter,  return  certified  copies  of  addi- 
tional lists,  containing  the  names  of  persons,  liable  to  serve  as 
trial  jurors,  which  were  omitted  from  the  former  lists,  and 
the  names  of  Qualified  jurors  that  have  been  returned  to  the 
commissioner  during  the  current  year  as  having  been  fined, 
discharged  or  excused ;  and  ballots  containing  those  names 
must  be  prepared  in  like  manner  i^d  used  for  the  residue  of 
the  jury  year. 

.  §  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each 
term,  and  each  separate  part  of  a  term,  of  a  court  of  record 
in  the  city,  at  which  issues  of  fact  are  triable  by  jury,  must  be 
fixed  by  a  general  order  of  the  court,  or,  if  it  is  not  so  fixed  for 
a  term,  or  a  separate  part  of  a  term,  by  a  written  order  of  a 
judge,  appointed  to  hold  the  same.  The  order,  or  a  certified 
copy  thereof,  must  be  filed  in  the  office  of  the  county  clerk. 
If  the  number  has  not  been  fixed,  in  either  mode,  at  the  time 
of  the  drawing,  one  hundred  trial  jurors  must  be  drawn  for 
each  term,  or  lor  each  part,  if  the  term  consists  of  two  or 
more  separate  parts. 

§  1099.  On  a  day,  designated  by  the  county  clerk,  not 
less  than  fourteen,  nor  more  than  twenty  days,  before  the  day 
appointed  for  holding,  in  the  city,  a  term  of  a  court  of  record^ 
at  which  issues  of  fact  are  triable  by  jury,  the  commissioner 
of  jurors,  in  person,  or  by  an  assistant  designated  by  him  ; 
the  sheriff  of  the  city  and  county  of  New  Yore,  in  person,  or 
by  his  under-sheriff ;  and  one  or  more  judges  of  courts  of  rec- 
ord, residing  in  the  city,  must  attend,  at  the  office  of  the 
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oounty  clerk,  to  witness  and  assist  in  the  drawing  of  trial 
jurors  for  the  term. 

§  1100.  At  leaist  six  days  before  the  drawing,  the  oounty   * 'lem  o 
clerk  must  publish  notice  thereof,  in  at  least  three  newspapers,   Joi  j^l    °* 
publi^ed  in  the  city.    He  must  also  cause  written  notice        * 
thereof  to  be  served  upon  the  sheriff,  the  commissioner  of 
jurors,  and  at  least  three  judges  of  one  or  more  courts  of  rec- 
ord, residing  in  the  city. 

§  1101.  If  at  least  one  judge  of  a  court  of  record.  |  1074^  coii> 
residing  in  the  city,  and  also  the  oonunissioner  of  iurors,  ana  sol.  Act 
the  sherifT,  in  person,  or  represented,  as  prescribea  in  the  last 
section  but  one,  do  not  attend,  the  clerk,  or,  in  his  absence, 
the  deputy-clerk,  must  adjourn  the  drawing  to  the  next  day. 
Thereupon  the  clerk  must  forthwith  cause  to  be  served,  upon 
the  absent  commissioner  or  sheriff,  and  upon  at  least  three 
judges  of  one  or  more  courts  of  record,  residing  in  the  city, 
written  notice,  to  attend  the  drawing  upon  the  adjoumea 
day. 

§  1 102.  If  the  officers,  specified  in  section  ten  hundred    %  ^^^  q^q. 
and  ninety-nine  of  this  act,  attend  upon  the  adjourned  day,    loi.  Act. 
but  not  otherwise,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  must  proceed,  in  their  presence,  to  draw  the  jurors. 

§  1 103.  The  drawing  must  be  conducted  as  follows  :  |  1076,  qqq. 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  con-   ®ol-  ^^^ 
taining  the  ballots,  so  as  throughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  publicljr  draw  out  of  the  box,  one  ballot  ;  and  con- 
tinue to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the 
requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name,  contain- 
ed in  each  ballot^  drawn,  before  another  ballot  is  drawn. 

4.  After  drawing  the  requisite  number,  the*  minute  of  the 
drawing,  containing  the  names  of  the  i^rsons  drawn,  with 
the  proper  additions  of  each,  and  specifying  for  what  court 
and  for  what  term  they  were  drawn,  must  be  signed  by  the 
clerk  or  his  deputy,  and  the  attending  officers,  and  filed  in 
the  clerk's  office. 

§  1 104.  If  the  term  consists  of  two  or  more  separate   {  1677,  Con- 
parts,  the  trial  jurors  for  each  part  must  be  drawn,  and  a   sol.  Act. 
minute  of  the  drawing  must  be  made,  signed,  and  filed,  and 
the  subsequent  proceedings  must  be  the  same,  as  if  it  was  a 
distinct  term. 

§  1 105.  The  commissioner  may  issue,  to  a  trial  juror  so   «  |g--  p 
drawn,   a  printed  notice,  informing  him  that  he  has  been   gol.  Act ' 
drawn,  and  will  be  duly  notified  by  the  sheriff,  and  contain- 
ing copies  of  such  portions  of  this  article,  as  the  commissioner 
deems  advisable. 

§  1106.  [Am'dl889.'l  The  clerk  must  deliver  to  the  sher-  3*^70  p.,- 
iff  a  certified  copy  of  the  minute,  or  of  each  minute,  if  there  501  Act 
are  two  or  more.  The  sheriff  must  notify  each  juror,  named 
therein,  to  attend  the  term  or  part  for  which  he  was  drawn, 
by  serving  upon  him  at  least  six  days  before  the  commence- 
ment thereoi,  a  notice^  addressed  to  liiin,  stating  that  he  has 
been  drawn  as  a  trial  juror  for,  and  is  required  to  attend,  the 
term  or  part  specified  in  the  notice.  The  notice  may  be  serv- 
ed personally,  or  by  leaving  it  at  the  juror^s  residence,  or 
usual  place  of  business,  with  a  person  of  proper  age  and  dis- 
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cretioQ.  Before  the  oommcncemcnt  of  the  term  or  part,  the 
sheriif  must  file  with  the  clerk,  the  certified  copy  of  the  min^ 
ute,  with  a  return  under  his  hand,  indorsed  thereupon,  or 
annexed  thereto,  naming  each  person  notified,  and  specifying 
the  manner  in  which  he  was  notified,  and  the  time  and  place 
of  the  service  of  such  notice.  Such  return  shall  be  presump- 
tive evidence  of  the  fact  of  such  service.  An  affidavit  of  the 
person  by  whom  each  service  shall  have  been  made,  stating 
the  manner,  time  and  place  of  such  service  shall  accompany 
such  return. 

_  §  1 107.  The  clerk  of  each  court,  for  a  term  of  which  trial 

I  Act  °"  jurors  are  notified  to  attend,  by  the  sheriff,  must  certify  to 
the  clerk  of  the  board  of  alderman  ♦  each  case,  where  less 
than  a  majority  of  the  persons,  named  in  a  minute  of  a  draw- 
ing, are  returned  as  personally  served.  The  board  of  alder- 
men are  prohibited  from  allowing  or  paying  any  fees  or 
charges  to  the  sheriff,  for  notifying  any  of  the  persons  named 
in  that  minute,  or  for  making  a  return  thereupon.  A  clerk  of 
a  court,  who  omits  to  notify  the  clerk  of  the  board  of  alder- 
man. *  as  prescribed  in  this  section,  is  liable  to  a  penalty  of 
one  nundred  dollars,  for  each  omission,  to  be  recovered  by 
any  person  suing  therefor. 

i  1681,  Con-  §  1108.  {Am^d  1877, 1889.]  At  any  time  during  the  sit- 
8ol.  Act.  ting  of  a  term  of  a  court  of  record  in  the  city,  the  court  may 
direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
the  term,  or  for  the  part,  at  -which  the  order  is  made.  Hie 
order  must  specify  the  number  to  be  drawn,  and  the  time  of 
drawino^.  The  drawing  may  be  made,  either  in  open  court, 
under  the  direction  of  the  jud^e  ;  ^r  in  the  ordinary  manner, 
except  that  notice  is  not  required.  The  sheriif  must  forth- 
with notify  the  iurors  drawn  by  such  a  notice  as  the  court 
directs,  to  attend  the  term  or  part,  at  the  time  specified  in 
the  order.  He  must  forthwith  file  with  the  clerk  of  said  court 
a  return,  under  his  hand,  naming  each  person  so  notified,  and 
specifying  in  each  case  the  manner,  time  and  place  of  the 
service  of  such  notice.  Such  return  shall  be  presumptive  evi- 
dence of  the  fact  of  such  service.  An  affidavit  of  the  person 
by  whom  each  service  shall  have  been  made,  stating  the  man- 
ner, time  and  place  of  such  ser\'ice  shall  aooompauy  such 
return. 

a  i«82  Con-  §  ^  109.  lAtn^d  1889.]  Where  a  person,  duly  drawn,  and 
sol  Act  "  notified  to  attend  a  term  of  a  court  of  record,  as  a  trial  juror, 
fails  to  attend  at  the  time  specified  in  the  notice,  or  from  day 
to  day.  the  court,  at  that  term,  must  impose  upon  him  a  fine 
of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars.  A  fine  thus  imposed  may  be  wholly  or  partly  remit- 
ted, by  direction  of  the  judge,  in  open  court,  before  the  end 
of  the  same  term,  and  upon  good  cause  shown  ;  otherwise  it 
shall  not  be  remitted,  except  as  prescribed  in  section  one 
thousand  one  hundred  and  thirteen  of  this  act.  Each  remis- 
sion so  made  by  the  judge,  in  open  court  at  the  same  term 
with  the  reason  therefor,  must  be  entered  in  the  minutes  of 
the  court  This  section  applies  to  a  special  juror  as  well  as  to 
an  ordinary  trial  juror. 

I  1683  Con-       §  mo.  Where  a  person,  duly  drawn  and  notified,  fails 

sol.  Act.     '  to  attend  and  serve,  at  a  term  of  a  court  of  record,  as  rec^uir- 

ed  by  law,  without  having  been  excused,  the  court,  besides 

*  So  in  original. 


^ 


§§  1111-1113  TRIAL  JTTBORa  fl0i 

imposing  a  fine,  as  prescribed  in  the  last  section,  may  diraci 
the  sheriff  to  arrest  nim^  and  bring  him  before  the  court ;  and, 
when  be  has  been  so  Drought,  it  may,  in  his  discretion,  ocmi* 
pel  him  to  serve.  • 

§  1111.  A  list  of  trial  jurors,  for  each  of  the  district  9*i^t  i^n 
courts,  must  be  selected  by  the  commissioner  of  jurors ;  and  f  |g4  consol! 
must  consist  of  not  less  than  fifty,  nor  more  than  one  hundred  acL* 
jurors.  A  person  shall  not  be  placed  upon  such  a  list,  who 
does  not  reside  in  the  distriSb,  in  which  the  court  is  held.  The 
judge  of  each  district  court  must  impose  a  fine  of  twenty-five 
dollars,  upon  each  person,  duly  drawn,  and  notified  to  at* 
tend  the  court,  as  a  trial  juror,  who  fails  to  attend,  as  requir- 
ed by  the  notice.  The  clerk  of  the  court  must^  within  ten 
days  thereafter,  transmit  to  the  commissioner  of  jurors  a  cer- 
tificate, showing  thnt  the  fine  has  been  so  imposed,  and  sta- 
ting how  the  notice  to  attend  wAs  served  upon  the  delinquent, 
in  order  that  the  same  proceedings  may  be  had,  as  in  the  case 
of  a  delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk, 
who  violates  this  section  forfeits  one  hundred  and  fifty  dollars 
for  each  offence. 

6  1112  lAm'd  188a]  The  sheriff  of  the  city  and  county  •  i^g.  ^ 
of  New  York  shall  select  from  the  list  of  trial  iurors  for  eacn  lol^lct. 
jury  year  the  names  of  not  less  than  two  huncired  and  fifty, 
nor  more  than  three  hundred  persons,  to  constitute  the  sher- 
ilTs  jurors,  for  that  jury  year,  and  he  shall  forthwith  transmit 
to  the  commissioner  of  jurors  a  list,  certified  by  him,  contain- 
ing the  names  of  the  persons  so  selected,  with  the  proper  ad- 
ditions of  each,  and  snowing  that  they  have  been  selected  as 
prescribed  in  this  section.  The  sheriff  must  cause  ballots  to 
DC  prepared  as  prescribed  in  article  second  of  title  third  of 
this  chapter,  and  to  be  deposited  in  a  proper  box.  Where  the 
sheriff  is  authorized,  or  required  by  law,  to  impanel  a  jury  for 
any  purpose,  the  requisite  number  of  ballots  must  be  drawn 
from  the  box,  as  prescribed  in  that  article,  by  the  sheriff,  or 
by  his  under-sherifr,  or  deputy-sheriff.  But  the  sheriff  may, 
in  his  discretion,  divide  the  names  contained  in  the  list  into 
three  panels,  each  containing  an  equal  number  of  names,  as 
nearly  as  may  be.  In  that  case  he  must  designate  the  months 
in  which  each  panel  will  be  used,  so  that  the  jury  duty  shall 
be  distributed  equally,  as  nearly  as  may  be,  among  the  jurors ; 
and  ballots  shall  be  deposited  in  the  box.  at  the  oeginniug  of 
each  month,  containing  the  names  of  the  jurors  designated 
for  that  month. 

§  1113.  [^m'dl879, 1889.]  Upon  receiving  the  return  to  the  .  ,««^  p 
minute  and  certificate  required  by  the  provisions  of  section  ten  |oi  Act  **' 
hundred  and  eighty-nine  to  be  filed  in  the  office  of  the  com- 
missioner of  jurors,  and  the  certificate  required  to  be  trjins- 
raitted  to  said  commissioner  of  jurors,  as  prescribed  in  section 
eleven  hundred  and  eleven,  said  conmiissioner  shall  transmit 
a  list  of  the  delinqiient  jurors  who  have  been  returned  as 
fined  to  the  counsel  to  the  corporation  of  said  city,  whose 
duty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court  in 
which  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent  trial  juror,  returned  as  having  been  fined 
in  such  court,  to  show  cause  before  the  judge  by  whom  such 
fine  was  imposed,  or  such  other  judge  as  miiy  be  designated 
in  such  order  should  the  judge  by  whom  such  fine  was  imposed 
have  ceased  to  be  a  member  of  such  court,  or  for  any  other 
reason  shall  be  unable  to  hear  such  proceeding  at  a  time  and 
place  to  be  named  therein,  why  the  payment  of  the  fine  should 

*  See  note  to  g  3215. 
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not  be  enforced.  In  case  of  the  absence  of  such  judge  at  the 
time  and  place  mentioned  in  said  order,  the  proceedings 
thereunder  may  be  conducted  before  such  other  judge  of 
said  court  as  may  be  then  and  there  present.  Said  order 
shall  be  served  u|>on  the  persons  t«  whom  the  same  is  ad- 

'  dressed,  by  delivering  to  each  one  personally,  and  leaving 
with  him,  a,  copj  of  the  same.  It  snail  be  the  duty  of  the 
commissioner  of  jurors  to  cause  such  orders  to  be  served. 

Such  service  may  be  made  by  ■ny  person  by  whom  a,  sum- 
mons In  a  civil  action  in  a.  court  of  record  might  be  served 
who  may  be  designated  forthe  purpose  by  the  commisstoner 
of  jurors  and  proof  of  such  service  may  be  made  by  affldavit. 
T^e  proofs  of  such  service  shall  be  transmitted  to  the  counsel 
tu  the  corporation.    In  case  of  failure  to  make  such  service  it 

'  shall  be  the  duty  of  the  commissioner  of  jurors  to  transmit  to 
the  counsel  l«  the  corporatfbn  the  atfldavit  of  the  person 
charged  with  the  duty  of  making  such  service  setting  forth 
IS  for  such  failure  ana  the  efforts  made  to  effect 


such  service.    As  many  delin([uents  may  be  included  ir 

■■-.g  as  the  counsel  to  the  eorporatior  —-■--'-■ — - 

ipyot  the  order  required  b 

delinquent  need  not  specify  tlie  namt_ „ , 

included  in  the  same  proceeding.    If  the  delinquent  attends  in 


proceediag  as  the  counsel  to  the  corporation  may  determine, 
but  the  copy  of  the  order  required  to  be  served  upon  each 
it  need  not  specify  tlie  names  of  otier  definquents 


obedience  to  said  order  to  show  cause,  the  judge  before  whom 
the  same  is  heard,  may,  for  good  cause  shown,  remit  such  flue 
in  whole  or  in  part.  If  such  line  is  not  remitted,  or  is  remit- 
ted only  in  part,  the  judce  shall  order  the  said  line,  or  so 
much  thereof  as  shall  not  nave  been  remitted  as  the  case  may 
be,  tobe  enforced.  If  the  delinquent  shall  fail  to  appear,  a. 
like  order  shall  be  made  for  the  enforcement  of  the  fine  upon 
due  proof  by  alfldavit  of  the  service  upon  such  delinquent  ol 
such  order  to  show  cause.  In  all  cases  in  which  a  fine  shall  be 
ordered  to  be  enforced  in  whole  or  in  part,  costs  not  exceed- 
ing ten  dollars  in  each  case,  shall  be  awarded  against  the  de- 
linnueiit,  which  shall  be  added  to  and  form  a  partof  the  fine 
to  be  enforced.  The  order  for  the  enforcement  of  a  line,  in 
whole  or  in  part,  shall  be  conclusive  with  respect  thereto.  Au 
appeal  may  be  taken  from  any  such  order  not  made  on  de- 
fault to  the  general  term  to  which  an  appeal  now  lies  from 
any  order  or  judgment  made  or  rendered  in  the  court  in 
which  such  fine  is  imposed.  Such  appeal  shall  be  taken  in  the 
same  time  and  In  like  manner  as  is  now  provided  by  law  in  re- 
lation to  appeals  from  orders  made  in  such  court  and  shail  be 
final. 

§  1114.  [fiepealed  1889.]    . 

§   1116.  [Repealed  ISSH 

%  1116.  [BejMOJetJ  1889.] 
p  §  1 1 17.  lAm'd  18Sa]  All  orders  for  the  enforcement  of 
the  payment  of  lines  shall  be  Hied  in  the  office  of  the  county 
clerk  in  said  city,  who  must  make  in  the  docket  book  of  judg- 
ments kept  by  him  the  same  entries,  as  nearly  as  may  lie, 
with  respect  to  each  fine,  OS  if  it  were  a  final  judgment  ren- 
dered in  an  action.  When  the  entries  have  been  made,  the 
line,  including  costs  with  interest  thereon,  from  the  date  of 
the  order  of  enforcement,  brcumcs  a  lien  upon  the  reuf  prop- 
erty of  the  person  fined,  In  like  manner  and  to  the  same  ex- 
tent as  if  It  was  recovci-cd  by  a  judgment  in  the  suprefiie 
court  and  an  execution  to  collect  it  may  be  issued,  direclred 
to-  the  sheriff  of  the  city  and  county  ol  Hew  York,  as  upon 
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siich  a  judf^ment.  The  commisaoner  has,  in  relation  to  the 
execution,  t;nd  the  satisfuctiou  of  the  fine,  all  the  powers  of 
the  attorney  for  a  party  recovering  such  a  judgment  in  re- 
lation to  the  judfi^nent,  and  the  execution  issued  thereupon. 
Upon  the  return  of  any  such  execution  unsatisfied,  in  whole 
or  in  part,  the  court  in  which  such  fine  shall  have  been  im- 
posed shall  have  power,  on  the  application  of  the  commis- 
sioner of  jurors,  and  upon  such  notice  as  the  court  shall  direct, 
to  punish  the  delinqnent  juror  for  misconduct^  in  failing  to 
pay  such  fine,  or  as  much  thereof  as  may  remain  unpaid,  by 
miprisoumeut  not  exceeding  thirty  duj's  in  the  county  jaiL 

§  1118.  r.47n'd  1889.]  The  commissioner  of  jurors  must  {  ia»i,  Coo' 
receive  all  money  paid  or  collected  for  fines  or  ]>enalties,  as  boI.  Act. 
prescribed  in  this  article ;  and  he  may  make  all  payments  . 
therefrom,  which  he  is  authorized  by  this  article  to  make. 
He  must  give  a  receipt  for  any  money  paid  to  him,  for  a  fine  or 
penalty.  He  must  keep  a  just  and  faithful  account  of  all  re- 
ceipts and  payment's,  by  items,  showing  the  name  of  the 
person  from  whom  each  sum  of  money  was  received  and  to 
whom  each  sum  of  money  was  paid ;  and  must  at  all 
reasonable  times,  keep  his  account  open  to  public  inspection. 
At  the  end  of  each  calendar  year,  nis  account  must  be  veri- 
fied by  his  affidavit,  to  the  effect  that  it  is  in  all  respects  just 
and  true :  and  that  he  has  not  received  any  sum  of  money 
during  the  year,  for  which  be  has  not  charged  himself  in  the 
account ;  and  the  commissioner  must  thereupon  pay  over  to 
the  chamberlain  of  the  city,  the  balance,  if  any,  in  his  hands. 
The  account  must  immediately  be  transmitted  by  the  com- 
missioner to  the  clerk  of  the  board  of  aldermen,  and  must  be 
published  in  the  newspaper,  designated  as  prescribed  by  law, 
lor  the  publication  of  the  official  proceedings  of  city  officers. 

§  1119.  iAfn'd  1889.]  The  counsel  to  the  corporation  ,  ,^„  « 
shall  conduct  all  the  proceedings  for  the  enforcement  and  !oi  Act  ^'^ 
collection  of  such  fines,  m  the  name  and  on  behalf  of  the  com- 
missioner of  ;jurors.  He  shall  also,  when  required  by  the  com- 
missioner of  jurors,  prosecute,  in  the  proper  court,  an  action 
for  the  collection  of  each  penalty  incurred  as  prescribed  in 
this  article ;  unless  he  is  satisfied,  upon  an  exammation  of  the 
case,  that  there  is  a  defence  to  the  action.  The  action  for 
the  collection  of  a  penalty  must  be  maintained  in  the  name  of 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  as  plaintiffs.  The  commissioner,  with  the  assent  of  the 
counsel  to  the  corporation,  may  compromise^  settle  or  discon- 
tinue an  action  so  orougbt.  The  pix>ceeds  oi  an  action  prose- 
cut-ed  to  judgment  and  execution  or  compromised  as  prescrib- 
ed in  this  section  must  be  paid  to  the  commissioner.  It  shall 
be  the  duty  of  the  counsel  to  the  corjwration  to  make  a  sepa- 
rate report  once  every  three  mouths  to  the  mayor  of  said 
city,  which  report  shall  state  the  number  and  naiiies  of  the 
persons  fined  according  to  the  papers  transmitted  to  him  by 
the  conmnissioner  of  jurors,  since  his  last  report,  the  amount 
of  such  fines,  the  number  and  names  of  the  persons  proceeded 
against  by  him  since  his  last  report,  the  number  and  names  of 
the  persons  against  whom  orders  for  the  enforcement  of  fines 
shall  have  been  made  since  his  last  report,  the  names  of  the 
persons  whose  fines  shall  have  been  remitted  in  whole  or  in 
part,  and  the  amounts  ;  'with,  the  reasons  therefor  as  far  as 
the  same  may  be  ascertainable;  also  a  statement  of  all 
proceedings  whensoever  taken,  in  which  the  remedies  for  the 
pojjeptioft  of  puqJi  fines  shall  not  have  been  exhausted,  show- 
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\ng  the  condition  of  each  proceeding.  He  shall  also  state  the 
amount  of  fines  collected  during  the  three  months  preceding 
said  report)  and  the  disposition  of  the  same.  It  shall  be  the 
duty  of  the  mayor  to  cause  said  report  to  be  published  in  the 
City  Record  within  ten  days  after  the  same  is  received  by 
him. 

S  1693,  (!on-       §  1120.  A  physician,  who  knowingly  gives  a  false  cer- 

sul.Act.         tificate,  or  makes  a  false  representation,  for  the  purpose  of 

enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 

exempted  from  service  as  a  trial  juror  in  the  city  and  county 

of  New  York,  is  guilty  of  a  misdemeanor. 

I  1694,  Con-  g  1121.  A  person,  to  whom  application  is  made,  within 
s«<l.  Act.  the  city  of  New  York,  by  the  conunissioner  of  jurors,  or  by 
•  his  authority,  for  information,  as  to  a  fact,  upon  which  the 
liability  of  himself,  or  any  other  person,  to  serve  as  a  trial 
juror,  depends,  and  who  refuses  to  ^ve  information  relating 
thereto,  which  he  can  give,  or  knowmgly  gives  false  informa- 
tion relating  thereto ;  or  a  person  wno  knowingly  makes  to 
the  commissioner  of  jurors,  or  to  a  person  acting  by  his  au- 
thority, a  false  representation,  as  to  the  identity,  residence,  or 
any  otner  matter,  relating  to  the  liabilitv  of  fiimself,  or  any 
other  person,  to  serve  as  a  trial  juror,  forfeits  fifty  dollars  for 
c;ach  offence. 

I  1695,  Con-  §  1 122.  A  person  who  gives,  pays^  promises,  or  offers, 
lol.  Art  money,  or  any  other  thing,  to  the  commissioner  of  jurors,  the 

sheriff,  the  county  clerk,  or  other  clerk  of  a  court ;  or  to  a 
deputy  of,  or  a  person  employed  by,  the  county  clerk  or  other 
clerk  of  a  court ;  or  to  an  officer,  messenger,  or  other  person, 
employed  by  the  sheriff,  or  the  commissioner  of  jurors ;  for 
the  purpose  of  enabling  or  assisting,  himself,  or  any  other  per- 
son, named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be  dis- 
charged, exempted,  or  excused  from  service ;  or  who  know- 
ingly msikes  a  false  statement  or  representation,  to  a  judge, 
the  commissioner  of  jurors,  or  a  member  of  the  bcraurd  of  en- 
forcement of  jury  fines,  for  such  purpose  ;  or  who  knowingly 
retains,  conceals,  suppresses,  or  wilfully  destroys,  a  notice  to 
attend,  before  the  commissioner  of  jurors,  or  at  a  term  of  a 
court,  or  any  other  paper,  relating  to  the  liability  to  sei-ve,  or 
service,  as  a  trial  juror,  left  at  the  residence  or  place  of  busi- 
ness or  another,  who  has  been  named  or  drawn  as  a  trial 
juror,  is  guilty  of  a  misdemeanor.  The  district  attorney  must 
prose vUte for  each  offence,  specified  in  this  or  the  next  two 
sections,  which  comes  to  his  knowledge. 

H  1696,  Con-  §  1123.  [^m'd  1880.]  Any  person  who  takes  money  or 
8oi.  Ant,  fls  any  other  thing  as  a  gift,  bribe  or  payment,  for  the  pui^pose 
amended  by  of  enabling  or  assisting  a  person,  named  or  drawn  as  a  trial 
L.  1889,  c.  juror  to  evade,  or  to  be  discharged,  exempted  or  excused 
34:{.  from  jury  duty  ;  or  who  wilfully  and  knowingly  prevents  or 

hinders  tlic  execution  of  any  provision  of  this  article,  is  guilty 

of  a  misdcracivnor. 

..  .„  -  f.  §  1124.  A  person,  named  or  drawn  as  a  trial  juror,  to 

sol  Aci  '  whom  an  offer  or  suggestion  to  procure  his  discharge,  exemp- 
tion, or  excuse  f n  m  jury  duty,  for  or  in  considen\ti(^n  of  a 
corrupt  inducement  or  reward,  is  made  by  any  person,  and 
wlio  hiils.  within  t  weuty-lour  hours  thereafter,  to  inform  the 
commissioner  of  jurors  thereof,  is  guilty  of  a  misdemeanor. 

g§  1539, 1698,  8  1125.  A  per?^rn,  V  lio  pvc'.irs  f:  Isc'Iy  in  Jin  rffldavit,  or 
Oowsol,  Act.  testifies  falsely  upv/ii  lai  i-ciuii^-,  in:  ('o  is  pi-escribed  iu  this 
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article,  is  guilty  of  perjury,  in  a  case  where  f aisely  swearing, 
in  an  affidavit,  used  upon  a  motion  in  a  civil  action,  or  false^ 
testifying,  upon  the  trial  of  an  issue  of  fact  in  such  an  action, 
would  constitute  that  crime. 

ARTICLE  SECOND. 

Provisions  BXULTiNa  to  Trial  Jurors  nr  thx  CouifTv  of 

KiNoa 


{  1126.  Qnalifications  of  trial  jur-       |  1146. 
ors.  . 

1127.  Persons     exempt    from 

serriee.  1147. 

1128.  Evidence  of  right  to  ex- 

emption    in     certain 
cases. 

1129.  Leog^tli  of  Jury  serriee  re- 

qaired.    Notice  to  Jur^  1148. 

or  to  attend.! 

1130.  When   court   to    excuse  1149. 

juror  from  serriee. 

1131.  Clerk  of  court  to  certify 

to     commissioner,    as  llfiO. 

to  attendance,  excuses, 
fines,  etc.,  of  Jurors.  1161. 

1132:  Commissioner  of  Jurors 
to  select  trial  Jurors; 
his  ganeral  powers.  1152. 

1133.  Id.;  to  receive  fees  and 

fines     for    benefit    of 

county.  1153. 

1134.  Supervisors  to  provide  for 

his  expenses,  etc. 

1136.  Assessors  to  return  per-  1164. 

sons  liable,  and  com- 
missioner    to   .  select 
jurors. 
1186.  when   commissioner  to 

publish  notice,  and  re-  1166. 

ceive  evidence  of  ex- 
emption. 

1137.  Commissioner  to  prepare 

list,  and  file  transcript.  1166. 

1138.  Supplemental   lists  may 

be  afterwards  made. 

1139.  Ballots   to    be   prepared 

and  deposited  in  box.  1167. 

1140.  What  officers  to  attend  1168. 

drawing ;    how    many 
Jnrors  to  be  drawn. 

1141.  Proceedings  preliminary  1158. 

to  the  drawing. 

1142.  Drawing;  how  conduct- 

ed. 1160. 

1143.  Certificate   to  be  made, 

and  boxes  sealed  up. 

1144.  Subsequent      drawings;  1161. 

how  conducted. 

1145.  Proceedings   when   first  1162. 

box  exhausted. 


Commissioner  to  transmit 
panel  to  sheriff;  sheriff 
to  notify  jurors. 

Days  for  which  the  Jur- 
ors are  to  be  notified. 
Excusing  jurors,  and 
changing  cfays  of  their 
attendance. 

Copy  of  punel  and  return 
to  be  nied. 

Court  may  at  any  time 
order  a  new  paneL  How 
drawn. 

Jurors  in  certain  special 
proceedings. 

Compensation  to  Judges, 
etc.,  for  services  under 
this  article. 

Court  of  record  to  fins 
juror  for  non-attend- 
ance. 

Juror  may  also  be  arre«> 
ted,  and  compelled  to 
serve. 

Commissioner  to  notify 
furors  fined  to  appear-; 
board  for  remission 
and  enforcement  of 
fines. 

Commissioner  to  collect 
fines,  and  to  make  re- 
turn of  unpaid  finest 
precept  thereupon. 

Fines,  not  eoliected  uo» 
der  precept,  to  bo 
docketed  snd  enforced 
as  Judgments. 

When  lien  discharged. 

Commissioner,  etc.,  cor- 
ruptly omitting  name« 
is  guilty  of  felony. 

Commi''Sioner*s  other 
wilful  neglect,  a  mis- 
demeanor. 

Giving  false  information, 
or  suppressing  notice, 
a  misdemeanor. 

Penalty  for  physician 
giving  false  certificate. 

Commissioner  to  report 
aud  pay  over  money. 


§  1 126.  In  order  to  be  qualified  to  serve,  as  a  trial  juror, 
in  a  court  of  record  in  the  county  of  Kings,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
that  county. 

2.  Not  less  than  twenty-one,  nor  more  than  sixty  years  of 
age. 
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8.  The  owner,  in  his  own  right,  of  real  property,  of  the  value 
of  one  hundred  and  fifty  dollars,  or  of  personal  property,  of 
the  value  of  two  hundred  and  nftv  dollars;  or  the  husband 
of  a  woman,  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties  ;  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions;  intelligent;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  language  understandingly. 

§  1127.  [Xw'd  1879, 1881.]  Either  of  the  following  per- 
sons, although  qualified,  is  entitled  to  an  exemption  from  ser- 
vice, as  a  trial  juror,  upon  his  claiming  an  exemption,  as 
prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  calhng. 

2.  A  practicing  {)hysician,  surgeon,  or  dentist  surgeon,  hay- 
ing patients  requiring  his  daily  professional  attention,  and  not 
foUowing  any  other  calling,  and  a  licensed  pharmaceutist 
or  pharmacist,  while  actually  engaged  in  his  profession  as  a 
means  of  livelinood. 

3.  An  attorney  or  counsellor-at-law,  regularly  engaged  in 
the  practice  of  the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public 
school,  or  in  a  private  school  for  the  instruction  of  pupils  in 
the  usual  branches  of  education,  not  following  any  otner  call- 
ing. 

6.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 
county  ;  whose  official  duties,  at  the  time,  prevent  his  attend- 
ance as  a  juror. 

-  6.  A  captain,  en^neer,  or  other  officer,  actually  employed 
upon  a  vessel,  making  regular  trips ;  or  a  licensed  pilot,  actu- 
ally following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 


8.  An  officer,  non-commissioned  officer,  musician,  or  private, 
actually  serving  in  a  brigade,  regiment,  battalion,  company, 
or  troop,  of  the  national  guard  of  the  State,  uniformed  ana 
equipped,  according  to  law,  and  faithfully  performing  his 
duty,  oy  making  the  parades,  and  attending  the  drills,  inspec- 
tions, and  reviews,  required  Dy  law ;  or  a  general  or  staff- 
officer,  actually  performing  duty  as  such ;  or  a  person  who 
has  been  honorably  discharged  from  the  national  guard,  after 
five  years*  service,  in  either  capacity. 

9.  A  person,  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  ser- 
vice therein.  But,  in  order  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  have  been  performed 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staflf-officer,  or  as  an  officer, 
non-commissioned  officer,  musician,  or  j)rivate,  in  a  uniformed 
battalion,  company,  or  troop,  of  tnemilitia  of  the  State,  and 
armed,  uniformed,  and  equipped  according  to  law ;  or  a  por- 
tion thereof,  during  that  period^  and  in  that  capacity,  and  the 
remainder,  since  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-twr>.  h&  a,  member  oi  the  natiooal  guard  of 
the  State. 
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la  A  person,  who,  after  faithfully  perfonniiig  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  department,  duly  organ- 
ized, according  to  the  laws  of  the  SUte,  for  five  successive 
years,  has  been  honorably  discharged  therefi-om  ;  or  who  is, 
at  the  time,  an  officer  or  member  of  a  fire  company,  duly 
organized,  according  to  the  laws  of  the  State,  and  faithfully 
performing  his  duty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  deafness,  or  other  physi- 
cal disorder. 

la  A  person  belon^ng  to  the  army  or  navy  of  the  United 
States  :  or  to  the  ponce  force  or  fire  department  of  the  citv 
of  Brooklyn. 

13.  A  person  otherwise  specially  exempted  by  law. 

§  1 128  The  evidence  of  the  right  to  exemption,  as  pre- 
scribed in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is 
a  member  of  the  national  guard,  below  the  rank  of  brigadier- 
general,  the  certificate  of  the  commanding  officer  of  the  bri- 
gade, regiment,  battalion,  company,  or  troop,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where 
the  applicant  has  been  discharged,  the  certificate  of  dis- 
charge ;  accompanied,  where  it  does  not  show  all  the  facts, 
with  the  affidavit  of  the  appUcant,  or  of  another  person,  ac- 
quainted with  the  facts. 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  is 
an  officer,  or  member  of  a  fire  company,  the  certificate  of  the 
foreman,  or  other  chief  ofiicer,  of  the  company,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it, 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant  ;  or  an  affidavit,  satisfactory  to  the  commissioner, 
of  another  person  in  his  behalf,  stating  the  facts,  entitling  the 
ai^ieant  to  exemption. 

Each  certificate,  ^oecified  in  this  section,  must  be  accom- 
panied with  satisfactory  proof,  by  affidavit  of  the  genuineness 
of  the  signature  thereto  ;  and  each  affidavit  and  certificate 
must  be  filed  with  the  commissioner  of  jurors,  and  must  be 
kept  open  by  him,  at  all  reasonable  times,  to  public  inspec- 
tion. 

§  1 1.20.  A  person  shall  not  be  required  to  serve,  as  a  trial 
juror,  more  than  six  days,  at  any  term,  for  which  his  name  is 
drawn,  as  prescribed  in  this  article,  unless  the  court,  for  good 
cause,  otherwise  specially  directs ;  except  that  he  shall  not  be 
discharged,  until  the  close  of  a  trial,  in  which  he  is  serving,  at 
the  time  when  the  six  daj-^s  expire.  A  person  shall  not  be  re- 
quired to  serve,  as  a  trial  juror,  except  by  the  special  order 
of  the  judge  presiding  at  or  holding  the  term,  or  as  otherwise 
specially  prescribed  in  this  article,  unless  at  least  three  days 
previous  notice  to  attend  has  been  served  upon  him,  as  pre- 
scribed in  section  one  thousand  one  hundred  and  forty-six  of 
this  act. 

§  1 130.  The  judge  presiding  at,  or  holding  a  term,  may, 
in  his  discretion,  excuse  a  trial  juror,  attending  thereat,  from 
service^  during  the  whole  or  a  portion  of  that  term,  in  either 
of  the  following  cases  : 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a  court 
pi  record  in  the  county,  within  six  months  before  the  con»- 
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mencement  of  the  term,  and  since  the  second  Monday  of  Au- 
gust, preceding  the  commencement  thereof. 

2.  Where  he  nas  actually  served  in  the  county,  as  a  grand 
juror,  pursuant  to  law,  since  the  first  Monday  oi  September, 
preceding  the  commencement  of  the  term. 

8.  Where  the  interests  of  the  public,  or  of  the  juror,  will  be 
materially  injured  by  his  attendance  ;  or  his  own  health,  or 
the  healtn  of  a  member  of  his  family,  requires  his  absence  ; 
or  his  wife,  or  a  near  relative  of  himself  or  his  wife,  has  re- 
cently died. 

§  1131.  lAm'd  1891.]  The  clerk  of  each  court  of  record 
in  the  county  of  Kings  must,  within  one  week  after  the  close 
of  each  term  for  which  trial  jurors  have  been  drawn,  or  after 
the  discharge  of  the  trial  jurors,  if  they  are  discharged  before 
the  close  of  the  term,  return  to  the  commissioner  of  jurors 
the  panel  of  trial  jurors  with  the  commissioner's  return  re- 
ceived from  the  commissioner,  as  prescribed  in  section  one 
thousand  one  hundred  and  forty-eight  of  this  act,  or  a  copy 
of  each  of  those  papers,  certified  by  the  clerk.  The  clerk  must 
also  deliver  to  the  commissioner  therewith  a  certificate,  speci- 
fying distinctly  and  in  detail  as  follows  : 

1.  The  name  and  residence  of  each  juror  who  attended  and 
served,  and  the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused 
or  discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  ofiice  of  the 
commissioner,  who  must  also  record  therefrom,  upon  the  list 
originally  made  by  him,  the  date  and  amount  of  service,  per- 
formed by  each  person,  as  therein  set  forth. 

§  1 132.  lAm'd  1890.]  Trial  jurors  must  be  selected  by 
the  commissioner  of  jurors,  who  may  decide  upon  their  quali- 
fications and  exemptions^  as  prescribed  in  this  article.  T^e 
conunissioner  may,  from  time  to  time,  appoint,  and  at  pleas- 
ure remove,  one  assistant,  and  as  many  more  assistants, 
clerks  and  messengers,  as  the  board  of  supervisors  directs. 
The  commissioner  shall  also  appoint,  and  remove,  from  time 
to  time,  as  many  clerks,  not  to  exceed,  nine  as  may  be  requir- 
ed to  prepare  jury  notices  for  service,  and  serve  tlie  same  as 
directed  oy  the  commissioner.  The  board  of  estimate  of  the 
city  of  Brooklyn,  and  the  county  of  Kings  shall  fix  the  salary 
of  the  said  commissioner.  The  said  clerks  as  notice  servers 
shall  possess  the  same  powers  as  deputy  sheriffs  in  perform- 
ance of  such  duties,  ana  their  sUlanes  shall  be  fixed  by  the 
board  of  estimate  of  the  city  of  Brooklyn  and  the  county  of 
Kings  and  in  each  case  shall  not  be  less  than  one  thousand 
dollars  or  more  than  twelve  hundred  dollars  per  annum.  The 
commissioner  and  each  assistant,  whom  he  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  aammister  an  oath  or  affirmation,  in  relation  to  any 
matter  embraced  within  the  provxsionsof  this  article.  The 
commissioner  must  keep  a  record  of  all  proceedings  before 
him,  or  in  bis  office. 

§  1 133 .  The  commissioner  is  entitled  to,  and  must  collect, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record.    He  must  furnish  a  copy  of  each 
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paper  filed,  or  proceeding  taken,  in  his  oflBce,  to  any  person 
applying  therefor,  and  paying  the  fees.  All  the  money  re- 
ceived by  him,  for  fees,  or  fines  collected  from  trial  jurors,  or 
otherwise  in  the  discharge  of  his  duties  as  commissioner,  must 
be  accounted  for  by  him,  and  paid  into  the  treasury  of  the 
county. 

§  1134.  The  board  of  supervisors  of  the  county  must 
provide  suitable  rooms,  and  other  accommodations,  lor  the 
use  of  the  commissioner  of  jurors,  and  also  for  the  compen- 
sation of  his  assistants,  clerks,  and  messengers  ;  and  for  nec- 
essary printing  and  advertising^  books,  stationery  and  other 
articfes,  required  for  the  convenient  discharge  of  his  duties. 

§  1135.  The  assessors  in  the  city  of  Brooklyn,  and  of 
each  town  in  the  county  of  Kings,  or  a  majority  of  them, 
must,  after  the  first  day  of  May,  and  on  or  before  the  first 
day  of  July  in  each  year,  return,  to  the  commissioner  of  jur- 
ors, a  written  list,  under  his  or  their  hands,  containing  the 
names  of  all  persons  in  the  city  or  town,  as  the  case  may  be, 
who  are  liable  to  serve  as  trial  jurors  ;  and  stating  the  occu- 
pation, place  of  business,  and  residence,  of  each  person,  as  far 
as  those  particulars  can  be  conveniently  ascertained.  The 
omission  io  include  the  names  of  one  or  more  persons,  so 
bable,  or  any  other  error  or  defect  in  a  list,  does  not  affect 
the  validity  of  any  proceeding,  prescribed  in  this  article.  The 
commissioner  must,  within  the  same  period,  select,  from  the 
persons  residing  in  the  county,  suitable  persons  to  serve  as 
trial  jurors.  In  making  the  returns  or  selection,  the  assessors 
and  the  commissioner  respectively  must  take  the  names  of 
tiiose  persons  only,  whom  they  believe  to  be  qualified  to  serve, 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the 
names  so  selected  must  be  made,  by  the  commissioner,  m  a 
book,  specifying,  as  nearly  as  he  has-  ascertained  the  facts, 
the  occupation,  the  place  of  business,  and  the  residence  of 
each  person,  including  the  town,  or,  in  the  city  of  Brooklyn, 
the  ward.  In  the  list,  the  towns  must  be  arranged  alphabeti- 
cally, and  the  wards  numerically  ;  and  the  names  of  the  jur 
ors  must  be  arranged  alphabetically,  according  to  their  sur- 
names, each  under  the  name  of  the  town  or  ward,  where  he 
resides. 

§  1 13d.  As  soon  after  the  first  day  of  June,  in  each  year, 
as  the  commissioner  has  made  the  list,  he  must  publish  a 
notice,  for  at  least  ten  days,  in  at  least  six  daily  newspapers, 
published  in  the  county,  to  the  effect,  that  the  list  of  trial 
jurors  for  theyear  is  ready,  at  his  office,  for  examination  and 
correction.  He  must  then  receive  evidence  of  disaualifica- 
tions  or  exemptions,  and  must  mark  "not  qualified"  or 
"  exempt,"  in  the  list,  opposite  the  name  of  each  person,  found 
to  be  disqualified  to  serve,  or  exempt  from  serving  as  a  trial 
juror,  as  the  case  requires.  He  must  also  record  therein,  the 
ground  of  each  disqualification  or  exemption. 

§  1 137.  On  the  first  Monday  of  August  in  -each  year,  or 
earlier,  if  the  corrections  can  be  earlier  made,  the  commis- 
sioner must  prepare  the  list  of  trial  jurors  for  the  year,  by 
copying,  from  his  book,  the  names  of  all  persons^  who  appear 
therein  to  be  liable  to  serve  as  trial  jurors,  with  the  proper 
additions  of  each.  The  commissioner  must  file  a  transcript 
of  the  list,  verified  by  his  affidavit,  in  the  office  of  the  county 
clerk. 
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§  1188.   Supplemental  lists,  containing  tne  names  and 

{)rot>er  additions  of  persons,  subsequently  ascertained  to  be 
iable  to  serve  as  trial  jurors,  may,  from  time  to  time  there- 
after be  made ;  and  transcripts  thereof,  verified  as  prescribed 
in  the  last  section,  must  be  filed  in  like  manner,  by  the  com- 
missioner. Ballots,  containing  those  names,  must  be  prepared, 
as  prescribed  in  the  next  section,  and  used,  in  like  manner 
as  the  other  ballots  therein  specified,  for  the  residue  of  the 
jury  year. 

§  1139.  The  commissioner  must  prepare  ballots,  by  wri- 
ting the  names,  contained  in  the  list,  a  transcript  of  which 
was  filed  in  the  office  of  the  county  clerk,  with  the  proper  ad- 
ditions of  each  person,  on  separate  pieces  of  paper,  which 
must  be  uniform,  as  nearly  as  may  be,  in  su)pearanee.  On 
the  second  Monday  of  August  in  each  vear,  he  must  deposit 
the  ballots,  in  the  box  kept  by  him  for  that  purpose,  and  must 
place  his  seal  upon  the  box ;  whereupon  all  jury  ballots,  pre- 
viously in  use,  must  be  destroyed  The  box  must  be  con- 
structed with  an  aperture,  large  enough  only  to  conveniently 
admit  the  hand  of  the  person,  by  whom  the  ballots  are  to  Ije 
drawn  ;  and  the  aperture  must  be  provided  with  a  cover,  so 
arranged  as  to  be  conveniently  sesQed,  when  closed. 

§  1140.  The  cc»iamis»oner  must  seasonably  notify  the 
justices  of  the  supreme  court,  residing  in  the  county,  the  judges 
of  the  city  court  of  Brooklyn,  the  oount^  judge,  and  the  justices 
of  sessions  of  the  county,  to  attend,  atms  office,  on  a  day  desig- 
nated by  him,  not  less  than  fourteen  nor  more  than  twenty 
days,  before  the  day  appointed  for  holding  a  term  of  a  court 
of  record  in  the  county,  at  which  issues  of  fact  are  triable  by 
jury,  in  order  to  witness  and  assist  in  the  drawing  of  trial 
jurors,  for  that  term.  The  number  of  trial  jurors,  to  he  dra^?<rn 
for  each  term,  may  be  fixed  by  the  judge  who  is  to  preside  at 
or  hold  the  term,  by  an  order  under  his  nand,  delivered  to  the 
commissioner.  If  the  number  has  not  been  so  fixed,  at  the 
time  of  the  drawing,  one  hundred  and  thirty-two  trial  jurors 
must  be  drawn  for  the  term. 

§  1141.  [^m'd  1879,  1889.]  If  two  or  more  of  the  judges 
specified  in  the  last  section  attend  with  or  without  one  or 
more  justices  of  sessions,  the  commissioner,  or.  in  case  of  his 
absence,  his  chief  clerk,  must  break  the  seal  oi  the  box  con- 
taining the  ballots,  open  it,  and  exhibit  the  ballots  for  their 
inspection,  together  with  his  original  and  each  supplemental 
list  of  trial  jurors,  and  also  the  verified  transcripts  thereof 
filed  in  the  county  clerk's  office.  The  ballots  containing  the 
names  of  trial  jurors  excused  from  service  for  the  whole  or  a 
portion  of  a  previous  term  of  a  court  of  record  in  the  county 
which  have  not  already  been  replaced  in  the  box  to  be  re- 
drawn, must  then  be  replaced  therein ;  and  the  judges  attend- 
ing the  drawing  must  take  care,  when  the  seal  is  broken,  that 
they  are  so  replaced.  If  a  supplemental  list  has  been  made, 
and  a  transcript  filed  since  the  last  drawing,  ballots  contain- 
ing the  names  appearing  therein  must  at  the  same  time  be 
placed  in  the  box.  The  judges  and  the  commissioner,  or,  in 
case  of  his  absence,  his  chief  clerk,  or  a  majority  of  them, 
must  appoint  one  of  the  attending  officers  to  draw  the  ballots 
from  the  box  and  another  to  checkmark  the  drawing  as  it 
proceeds  upon  a  copy  of  the  lists,  transcripts  of  which  have 
been  filed  with  the  county  clerk. 

§  114^-  rAm'd  1889.]    The  commissioner,  or  iu  case  of 
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his  absence,  his  chief  clerk,  must  then  shake  the  box  contain* 
mg  the  ballots  so  as  thoroughly  to  mix  them.  The  person 
appointed  for  that  purpose  must  then,  without  seeing  the 
name  contained  in  any  ballot,  publicly  draw  one  ballot  from 
the  box  and  read  aloud  the  contents  thereof.  If  the  drawing 
is  for  trial  jurors  to  serve  in  the  city  court  of  Brookljm,  and 
the  person  drawn  does  not  reside  in  that  city,  the  ballot  must 
be  returned  to  the  box  ;  but  if  he  resides  in  that  city,  or  if  the 
drawing*  is  for  trial  jurors  to  serve  in  another  court,  the  per- 
son appointed  to  checkmark  the  drawing  must  place  oppo- 
site the  name  of  the  person  drawn,  upon  the  copy  of  the  lists, 
the  figure  one.  The  ballot  must  then  oe  deposited  in  a  second 
box  provided  for  that  purpose  and  constructed  like  the  first 
box.  Another  ballot  must  then  be  drawn  in  like  manner  from 
the  first  box,  and  the  same  process  must  be  repeated  until  the 
requisite  number  has  been  drawn,  except  tnat  each  name 
must  be  checkmarked  in  its  numerical  order. 

§  1143.  iAm?d  188^.}  When  the  drawing  is  completed^ 
the  commissioner,  or  in  case  of  his  absence,  his  chief  clerk, 
and  the  judges  by  whom  it  was  conducted,  must  sign  a  min* 
ute  at  the  end  of  the  copy  of  the  lists,  upon  which  the  check- 
marks have  been  made^  setting  forth  that  the  trial  jurors 
whose  names  are  contained  therein,  were  duly  drawn  by 
them,  for  the  court  and  the  term  thei*ein  specified,  in  the 
order  denoted  by  the  figures.  The  judges  must  then  close 
each  box  ;  and  place  upon  the  cover  thereof,  their  seals,  which 
must  not  be  broken,  except  when  necessary  for  a  subsequent 
drawing. 

§  1144.  The  proceedings,  npon  each  subsequent  drawing, 
are  the  same ;  but  the  list  must  be  check-marked  with  num- 
bers, commencing  with  the  number  next  in  order,  after  the 
last  number  used  at  the  preceding  drawing. 

§  1 145.  After  all  the  ballots  have  been  drawn  from  the* 
first  box,  and  deposited  in  the  second  box,  the  commissioner 
must  make  a  new  list,  by  copying  the  lists  used  upon  the  pre- 
ceding drawings,  omitting  tne  checkmarks.  He  must  then 
correct  it,  by  properly  indicating  each  person  who  has  been 
found  to  be  disqualified,  exempt,  dead,  or  not  resident  within 
the  county  ;  and  each  person,  wno  has  been  excused,  and  for 
what  time.  Thereafter,  when  trial  jurors  are  drawn,  the 
ballots  must  be  drawn  from  the  second  box :  the  names  must 
be  checkmarked  on  the  corrected  list ;  and  the  ballots  not 
used  must  be  deposited  in  the  first,  box:  except  that  where  a  bal- 
lot is  drawn,  containing  the  name  of  a  person  indicated,  on 
the  corrected  list,  as  disqualified,  exempt,  dead,  or  non-resi- 
dent, it  must  be  destroyed  ;  and  a  ballot,  containing  the 
name  of  a  person  who  has  been  excused,  for  a  period  then  un- 
expired, must  be  returned  to  the  box  from  which  it  was 
drawn,  without  checkmarking. 

§  1 146.  {Am'd  1889,  1890, 1891.]  Immediately  after  each 
drawing  of  trial  jurors,  the  commissioner  or  in  case  of  his 
absence,  his  chief  clerk  must  prepare  a  panel  verified  by  his 
affidavit,  containing  the  names  of  the  jurors  drawn,  with  the 
proper  additions  of  each,  and  stating  for  what  court  and  for 
what  term,  they  were  drawn.  He  must  transmit  the  panel  to 
the  sheriff  of  the  county,  who  must  keep  it  on  file  in  his  office 
for  public  inspection.  The  commissioner  must  forthwith  noti- 
fy each  juror  named  therein  to  attend  the  term  for  which  he 
was  drawn  by  serving  upon  him  a  notice  ♦■'^  <^hat  effect  ad- 
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dressed  to  him.  The  notice  may  be  served  personally  or  by 
leaving  it  at  the  juror^s  residence  or  usual  place  of  Ixisiness 
with  a  person  of  proper  age  and  discretion.  It  must  specify 
the  days  during  which  the  iuror  is  rec[uired  to  be  present ; 
and  it  may  contain  copies  of  such  portions  of  this  article  as 
the  commissioner  deems  proper. 

§  1147.  [^m'd  1890,  1891.]  The  thirty-six  trial  jurors 
first  drawn  for  a  term,  or  such  other  number  a«  the  judge  ap- 
pointed to  hold  or  preside  at  the  term,  directs  must  he  notified 
to  be  present  during  the  first  six  days  of  the  term,  and  the 
thirty-six  trial  jurors  next  drawn,  or  such  other  number  as 
the  judge  directs,  must  be  notified,  to  be  present  during  the 
next  six  days  of  the  term,  and  a  like  number  during  each-suc- 
ceeding six  days.  The  judge  holding  or  presiding  at  the 
term,  may  in  his  discretion,  on  the  application  of  a  trial  juror 
excuse  him  from  the  whole,  or  a  part  of  the  time  of  service  re- 
quired of  him.  The  judge  may  also  change  the  time  of  ser- 
vice of  a  juror  to  a  later  day,  during  the  same,  or  a  subse- 
quent term  of  the  court.  Each  juror  whose  time  of  service  is 
changed  to  a  day  certain  must  attend  at  the  opening  of  court 
on  that  day,  and  thereafter  until  discharged,  without  further 
notice.  If  he  fails  so  to  do  he  is  liable  to  the  same  punish- 
ment as  if  he  had  been  personally  notified  by  the  commissioner 
to  attend  the  term,  and  to  be  present  on  that  day.  The  clerk 
of  the  court  must  enter  in  a  book  kept  for  that  purpose  the 
name  of  each  juror  who  is  so  excused,  or  whose  time  of  ser- 
vice is  changed. 

§  1148.  lArn'd  1890,  1891.]  Before  the  commencement 
of  each  term  of  a  court  for  which  trial  jurors  have  been 
drawn,  as  prescribed  in  this  article,  the  commissioner,  or  in 
case  or  his  absence,  his  chief  clerk,  must  file  with  the  clerk, 
the  panel  or  a  copy  of  the  panel,  with  a  return,  under  his 
hand,  indorsed  thereupon  or  annexed  thereto,  showing  the 
names  and  additions  of  each  iuror  notified  the  days  during 
which  he  was  notified  to  attend,  and  the  manner  in  which  he 
was  notified. 

§  1149.  [^m'dl890.]  At  anytime  during  the  sitting  of 
a  term  of  a  court  of  record  in  the  county,  the  court  may 
direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
that  term.  The  order  must  specify  the  number  to  be  drawi^ 
and  the  time  of  drawing.  The  drawing  must  be  conducted 
as  prescribed  in  sections  eleven  hundred  and  forty-one,  eleven 
hundred  and  forty-two  and  eleven  hundred  and  forty-three 
of  this  act,  except  that  notice  is- not  required.  The  commis- 
sioner must  forthwith  notify  each  juror  drawn  by  such  a 
notice  as  the  court  directs,  to  attend  the  term  at  the  time 
specified  in  the  order.  . 

§  1 160.  lAm^d  1890,  1891.]  In  a  special  proceeding  pend- 
ing before  the  county  judge  of  Kings  county,  in  which  a  trial 
jury  is  necessary,  tne  judge  may  empanel  a  jury  from  the 
trial  jurors  who  are  serving  at  the  time  in  the  court  of  ses- 
siofis  of  the  county.  In  a  special  proceeding  pendin£^  before 
a  judge  of  the  city  court  of  Brooklyn  in  which  a  trial  jury  is 
necessary,  the  judge  may  empanel  a  jury  from  the  trial  jurors 
who  are  serving  at  the  time  in  that  court.  If  there  are  no 
jurors  serving  m  the  court  of  sessions  or  in  the  city  court  as 
the  case  may  be.  the  judge  may  make  an  order  requiring  the 
commissioner  of  jurors  to  draw  the  number  of  trial  jurors 
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designated  therein  i  whereupon  the  oomxoiaiA(mer  or  in  case 
of  his  absence,  his  chief  clerK,  mubt  draw  the  requisite  num- 
ber and  the  commissioner  must  notify  them  as  prescribed  in 
this  article  for  drawing  and  notifying  other  trial  jurors. 

§  1161.  The  board  of  sapervisors  of  the  county  must 
allow  to  each  judge,  including  each  justice  of  the  supreme 
court,  for  the  services  performed  by  him,  as  prescribed  in 
this  article,  such  compensation,  as  the  board  deems  reason- 
able and  proper. 

§  1 152.  Where  a  person,  duly  drawn  and  notified  to  at- 
tend a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  at- 
tend, at  the  time  specified  in  the  notice,  or  from  day  to  day, 
the.  court,  at  that  term,  must  impose  upon  him  a  fine  of 
twenty-five  dollars,  for  each  day  that  he  fails  so  to  attend. 
This  section  applies  to  a  special  juror,  as  well  as  to  an  ordi- 
nary trial  juror. 

§  1 153.  Where  a  person,  duly  drawn  and  notified,  fails 
to  attend  and  serve,  at  a  term  of  a  court  of  record,  as  re- 
<][uired  by  law,  without  having  been  excused,  the  court,  be- 
sides imposing  a  fine,  as  prescribed  in  the  last  section,  may 
direct  the  sheriff  to  arrest  him,  and  bring  him  before  the 
court ;  and,  when  he  has  been  so  brought,  it  may,  in  its  diiB- 
cretion,  conoipel  him  to  serve. 

S  1 15*4.  The  commissioner  of  jurors  must  cause  a  notice 
to  oe  served  upon  each  delinquent  trial  iuror,  returned  as 
having  been  fined,  stating  the  sum  in  whicn,  and  the  term  at 
which  he  was  fined,  and  requiring  him  to  show  cause,  if  he 
has  any^  before  the  board,  specified  in  this  section,  at  the 
commissioner's  office,  on  a  day,  not  less  than  three  days  there- 
after, and  at  an  hour  specified  in  the  notice,  why  the  fine 
diould  be  remitted.  The  commissioner  must  notify  the  juA^ 
tices  of  the  supreme  court,  residing  in  the  countv,  the  countv- 
jadge,  and  the  chief-judge  of  the  city  court  of  Brooklyn,  to 
attend  at  the  same  time  and  place,  and  act  with  him  as  a 
board,  for  the  remission  and  enforcement  of  jury  fines.  It  is 
their  duty  to  attend,  and  act  accordingly.  The  commissioner, 
and  two  of  those  justices  or  judges,  constitute  a  quorum. 
TTie  board  may^  in  its  discretion,  hear  testimony  ;  audit  may, 
from  time  to  time,  adjourn  the  meeting,  or  tne  hearing  or 
final  disposition  of  a  particular  case.  It  may  remit  the  whole 
or  anv  part  of  a  fine  ;  but  a  fine  shall  not  be  remitted  or  re- 
duced, unless  the  person,  upon  whom  it  has  been  imposed,  or. 
if  a  reason  satisfactory  to  the  board  is  given,  why  his  affidavit 
cannot  be  furnished^  another  person  in  his  behalf,  makes,  and 
files  with  the  commissioner,  an  affidavit,  stating  the  grounds, 
upon  which  a  remission  or  reduction  is  claimed.  Each  affida- 
vit, so  filed,  must  be  kept  open  to  public  inspection. 

§  1155.  The  commissioner  of  jurors  must  receive  each 
fine,  paid  or  collected,  as  prescribed  in  this  article.  When 
ten  d^ys  have  expired^  since  the  final  disposition  of  a  case  by 
the  board,  the  commissioner  must  file,  in  the  office  of  the 
clerk  of  the  court,  a  return,  containing  tne  name  of  each  juror 
fined,  whose  fine  remains  unpaid,  and  a  statement  of  the  sum 
refnaining  unpaid.  The  clerk  must  thereupon  issue  to  the  com- 
missioner, a  precept,  under  the  seal  of  the  court,  specifying 
the  name  of  each  person  fined,  and  the  amount  of  his  fine 
remaining  unpaid ;  and  commanaing  the  commissioner  to  levy 
and  enforce  collection  of  each  fine,  and  to  return  the  precept, 
with  his  doings  thereupon,  within  ninety  days  after  the  re- 
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ceipt  thereof.  For  the  purpose  of  collecting  a  fine,  the  com- 
missioner must  levy  upon  and  sell  the  personal  property  of  a 
person  fined,  with  like  effect,  and  subject  to  the  same  pro- 
visions of  law,  as  where  a  sheriff  levies  upon  and  sells  personal 
property,  by  virtue  of  an  execution,  issued  upon  a  judgment 
of  a  court  oi  record. 

§  1166.  The  commissioner  must  return  theprece^,  ac- 
cording to  its  command,  to  the  clerk  of  the  court  issuing  itv 
If  he  fails  so  to  do,  the  court  may  enforce  the  return,  by  at  • 
tachment  for  contempt.  When  the  precept  is  returned,  Ilk; 
clerk  must  make,  in  tne  docket  of  judgments  kept  by  him,  th3 
same  entries,  as  nearly  as  may  be,  with  respect  to  each  uncol- 
lected fine,  as  if  it  was  a  final  judgment  rendered  in  an  actioiL 
If  the  fine  was  imposed  at  a  term  of  the  city  court  of  Brook- 
lyn, the  clerk  thereof  must  immediately  transmit  a  transcript 
of  the  entries,  to  the  clerk  of  the  county  of  Kings ;  who  must 
file  it,  and  make  the  appropriate  entries  in  his  docket  of  judg- 
ments. When  the  entries  have  been  made,  the  fine,  wiUi 
interest,  becomes  a  lien  upon  the  real  property  of  the  person 
fined,  as  if  it  was  recovered  by  a  judgment  in  the  same  coi^rt ; 
and  an  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  county  of  Kings,  as  upon  a  judgment.  The 
commissioner  has,  in  relation  to  the  execution,  and  the  sjiUs- 
f action  of  the  fine,  all  the  powers  of  the  attorney  for  a  {.arty 
recovering  such  a  judgment,  in  relation  to  the  judgment,  and 
the  execution  issued  thereupon. 

§  1 157.  The  lien,  created  by  such  a  docket,  must  be  dis- 
charged by  the  county  clerk,  on  filing  with  him  the  conunis- 
sioner's  certificate  of  payment. 

§  1158.  If  the  commissioner  of  jurors,  or  either  of  his 
assistants,  or  a  clerk  or  other  person,  employed  by  him,  cor- 
ruptlv  and  without  sufficient  cause,  omits  the  name  of  a  per- 
son, duly  drawn,  from  a  panel  of  trial  jurors,  or  the  ballot, 
containing  the  name  of  such  a  person,  from  either  of  the  boxes 
prescribed  in  this  article ;  or,  directly  or  indirectly,  receives 
a  fee,  reward,  compensation,  or  advantage,  in  consideration 
of^  or  as  an  inducement  to  such  an  omission ;  he  is  guilty  of  a 
felony,  and  shall,  on  conviction,  be  punished  by  imprisonment 
in  a  State  prison,  for  a  term  not  less  than  two  nor  more  than 
five  years. 

§  1 150.  A  wilful  omission,  by  the  commissioner,  of  a  duty 
required  of  him  by  this  article,  other  than  that  specified  in 
the  last  section,  is  a  misdemeanor. 

§  1160.  A  person,  to  whom  application  is  made,  within 
the  county  of  lungs,  by  an  assessor,  or  by  the  oonmiissioDer 
of  jurors,  or  either  of  his  assistants,  for  mformation,  as  to  a 
fact,  upon  which  the  liability  of  himself,  or  any  other  person, 
to  serve  as  a  trial  juror,  depends,  and  who  refuses  to  give  in- 
formation relating  thereto,  which  he  can  give,  or  knowingly 
gives  false  information  relating  thereto ;  or  a  person  who 
knowingly  makes  to  an  assessor,  or  to  the  commissioner  of 
jurors,  or  a  person  acting  by  his  authority,  a  false  representa- 
tion as  to  the  identity,  residence,  or  any  otner  matter,  relating 
to  a  juror,  duly  drawn,  and  placed  on  a  panel  to  be  notified  ; 
or  who  knowmgly  retains,  conceals,  suppresses,  or  wilfully 
destroys,  a  notice  to  attend.,  left  at  the  residence  or  place  ot 
business  of  another,  who  has  been  drawn  as  trial  juror,  is 
eruUtv  of  a  misdemeanor. 
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§  1 161.  A  physician,  who  knowingly  aives  a  faase  certif- 
icate^ or  makes  a  false  representation,  for  the  purpose  of 
enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
exempted  from  service,  as  a  trial  juror  in  the  county  of 
Krngs^  is  guilty  of  a  misdemeanor. 

§  1162.  The  commissioner  of  jurors  must  make  a  yearly 
report  to  the  board  of  supervisors,  of  all  proceedings  had  be- 
fore him,  or  by  him  in  the  discharge  of  his  duties  ;  and  he 
must  pay  over  to  the  county  treasurer,  at  least  once  in  each 
three  months,  all  money  in  his  hands,  which  he  has  received 
as  oommiSEdoner. 

TITLE  V. 

Trial  by  jury. 

Abticls  1.  Formation  of  the  jury. 
2.  TheTerdict. 

ARTICLE  FIRST. 
Formation  or  thb  Jubt. 


2  1163.  Clerk  to  prepare  tmllotA 
ofjurors  for  trial. 

Clerk  to  draw  baliotti. 

Mode  of  drawing  ballots. 

Persons  drawn,  etc.,  to 
form  the  Jury. 

Ballote  drawn,  when  to 
be  depositea  in  a  sec- 
ond box. 

Id.;  when  i0  4>e  returned 
to  the  first  box. 

Ballots  of  absentees,  etc., 
to  be  returned  to  first 
box. 

1170.  New  jury  may  be  drawn 
while  first  is  empan- 
nelled. 

1171.  When  talesmen  to  be 
procured,  or  jurors 
drawn  from  third  box. 

1172.  When  talesmen  to  be  pro- 
cured. 

1173.  If  sheriff  is  a  party,  court 


IIM. 
1165. 
1166. 

1167. 


1168. 
1160. 


may  appoint  a  person 
to  act  for  him. 
2  1174.  Dutv  of  sheriff  and   of 
talesmen. 

1175.  Jury  competent, although 

containing  none  or 
only  some  of  original 
panel. 

1176.  Two  peremptory  challen- 

ges in  a  civil  action. 

1177.  No  challenge  allowed  be- 

cause officer  drawing 
is  a  party,  etc. 

1178.  No  challenge  allowed  be- 

cause officer  notifying 
is  a  party,  etc. 

1179.  CSialleDges  in  penal  act- 

ions. 

1180.  Challenges     how    tried. 

Exceptions  to  and  re- 
view of  the  determin- 
ation of  the  court,  in 
reference  thereto. 


§  1 1 63.  At  the  opening  of  a  term  of  a  court  of  record  at 
wmch  issues  of  fact  are  to  be  tried  by  jury,  the  clerk  must 
cause  ballots,  uniform,  as  nearly  as  may  De,  m  appearance,  to 
be  prepared,  by  writing  the  name  of  each  person,  returned  to 
the  term  as  a  trial  juror,  with  his  pro];^r  additions,  on  a 
separate  piece  of  paper.  He  must  roil  up  or  fold  each  ballot, 
in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble 
the  others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a  sufficient  box,  from  which  they  must 
be  drawn,  as  prescribed  in  this  article. 

,  §  1 164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is 
brought  to  trial,  the  clerk,  under  the  direction  of  the  court, 
must  openly  draw,  out  of  the  box,  as  many  of  the  ballots,  one 
after  another,  as  are  sufficient  to  form  a  jury. 

§  1 165.  Before  the  first  oallot  is  drawn,  the  box  must  bo  • 
closed  and  well  shaken,  so  as  thoroughly  to  mix  the  ballots; 
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and  the  clerk  must  draw  each  ballot,  without  seeing  the 
name  written  on  any  of  them,  through  an  aperture,  made  in 
the  lid  of  the  box,  large  enough  only  to  admit  his  nand  con- 
veniently. 

§  1166.  [^m'cf  1883.]  The  first  twelve  persons  who  ap- 
pear, as  their  names  are  drawn  and  called,  and  approved  as 
indinerent  between  the  parties,  and  not  discharged  or  ex- 
cused, must  be  sworn,  and  constitute  the  jury  to  try  the  issue. 
Persons  ^all  be  disqualified  from,  sitting  as  jurors  if  related 
by  consanguinity  or  affinity  to  a  party  to  tne  issue  in  the 
same  cases  in  which  judges  are  discj^ualified.  The  party  re- 
lated to  the  juror  must  raise  the  objection  before  the  ease  is 
opened  :  but  any  other  party  to  the  issue  may  raise  the  objec- 
tion within  six  months  from  the  date  of  verdict. 

§1 16T.  The  ballots,  containing  the  names  of  the  jurors  so 
sworn,  must  be  then  deposited  in  another  box,  and  there 
kept,  apart  frond  the  other  ballots^  until  that  jury  is  dis- 
charged. 

§  1 168.  After  that  jury  is  discharged,  the  ballots  con- 
taining their  names  must  be  again  rolled  up  or  folded,  as  pre- 
scribed in  section  eleven  hundred  and  sixty-three  of  this  act, 
and  returned  to  the  box,  from  which  they  were  first  taken  ; 
and  the  same  course  must  be  pursued,  as  often  as  an  issue  is 
brought  to  trial  by  a  jury. 

§  1 169.  The  ballot,  containing  the  name  of  a  juror,  who 
is  absent,  when  his  name  is  drawn  or  called,  or  is  set  aside,  or 
excused  from  serving  on  that  trial,  must  be  again  rolled  up 
or  folded,  in  the  same  manner  as  before,  and  returned  to  tlie 
box,,  containing  the  undrawn  ballots,  as  soon  as  the  jury  is 
sworn. 

§  1 170.  If  an  issue  is  brought  to  trial  by  a  jury,  while  a 
jury  is  empannelled  in  another  cause,  at  the  same  term,  and 
not  then  discharged,  the  court  may  order  a  jury,  for  the  trial 
of  that  issue,  to  be  drawn  out  of  the  box  containing  the  ballots 
then  undrawn :  but,  ia  any  other  case,  the  ballots,  containing 
the  aatttesof  all  the  trial  jurors,  returned  at,  and  attending 
tlie  term,  must  be  placed  together  in  the  same  box.  before  a 
jury  is  drawn  therefrom. 

§  1171.  [^m'd  1879.]    II  a  sufficient  number  of  iurors, 
duly  drawn  and  notified,  do  not  attend,  or  cannot  be  ob- 
tained, to  form  a  trial  jury,  the  court  may,  in  any  county 
except  Westchester,  direct  the  sheriff  to  require  the  attendf- 
ance  of  such  a  number  of  talesmen,  from  the  bystanders,  or 
from  the  county  at  large,  qualified  to  serve  as  trial  jurors,  as 
it  deems  sufficient  fpr  the  puroose.    In  Westchester  county, 
the  court  must  direct  the  sheriff  to  draw  a  sufficient  number 
of  ballots  from  the  first  box,  specified  in  section  ten  hundred 
and  thirty-eight  of  this  act ;  if  there  is  not  a  sufficient  number 
of  ballots  remaining  therein,  to  draw  the  residue  from  the  sec- 
ond box,  specified  m  section  ten  hundred  and  fifty-one  of  this 
act.    In  any  other  county,  except  New  York  and  Kings,  it 
may,  in  its  discretion,  instead  of  directing  him  to  require 
talesmen  to  attend,  direct  him  to  draw  a  sufficient  number  of 
ballots  from  the  third  box,  specified  in  section  ten  hundred  and 
fifty-two  of  this  act.    In  either  case,  the  sheriff  must  notify 
the  persons  thus  drawn  to  attend  forthwith,  or  npon  a  day 
^ed  by  the  oonrL    If  for  any  reason  a  sufficient  number  of 
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jurors  to  try  the  issue  is  not  obtained,  from  the  peiwws  noti- 
fied, under  an  order  made  as  prescribed  in  this  sectioii,  the 
court  may  make  another  order,  or  successive  orders,  until  a 
sufficient  number  is  obtained ;  and  in  making  each  order,  the 
court  may  exercise  the  same  discretion  as  in  making  the  first 
order. 

§  1172.  In  any  county,  except  New  Toric.  Kings,  or 
Westchester,  the  court  may  also  direct  the  sherifr  to  require 
the  attendance  of  such  a  number  of  qualified  talesmen,  for 
the  trial  of  an  issue  of  fact,  as  it  deems  sufficient,  where,  by 
reason  of  one  or  more  juries  being  empanelled,  or  for  any 
other  reason,  no  ballot  remains  undrawn  ;  or  where,  in  oonse- 

?[uence  of  jurors  being  set  aside,  a  iuror  cannot  be  obtained, 
or  the  trial  of  that  issue,  from  the  list  of  those  returned. 

§  1 173.  If,  in  a  case  specified  in  the  last  two  sections,  the 
sheriff  is  a  party  to  the  issue,  the  court  must  appoint  a  di»* 
interested  person,  to  act  in  place  of  the  sheriff,  for  that  pur> 
pose,  the  person  so  appointed  possesses  all  the  powers,  and  is 
subject  to  all  the  duties  and  liabilities  of  the  sneriff,  with  re- 
spect to  the  matters  specified  in  those  sections. 

§  1174.  The  sheriff,  or  person  appointed  by  the  court, 
must  notify  the  requisite  number  of  persons  to  attend,  ana 
make  return  thereof^  as  prescribed  in  section  ten  hundred 
and  forty-eight  of  this  act ;  except  that  each  person  must  be 
required  to  attend  forthwith,  ffach  person  so  notified  must 
attend  forthwith,  and,  unless  excuse^l  by  the  court  or  set 
aside,  must  serve  as  a  juror  upon  the  trial*  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same-  manner  as  a 
trial  juror,  regularly  drawn  and  notified,  as  prescribed  in  this 
chapter  ;  and  he  is  subject  to  the  same  exceptions  and  chal- 
lenges, as  any  other  trial  juror. 

§  1176.  [Am'd  1877.]  It  is  not  a  valid  objection  to  a 
jury,  procured  as  prescribed  in  the  last  four  sections,  that  it 
contains  none  of  the  jurors  originally  returned  to  the  term,  or 
is  only  partially  composed  of  such  jurors. 

§  1176.  [Am'd  1891,  1891.]  Upon  the  trial  of  an  issue  <  f 
fact,  joined  in  a  civil  action  m  a  court  of  record,  each  party 
may  peremptorily  challenge  not  niore  than  six  and  in  a  court 
not  of  record,  each  party  may  peremptorily  challenge  not 
more  than  three  of  the  persons  drawn  as  jurors  for  tUe  trial. 

§  1 177.  It  is  not  a  ^ood  cause  of  challenge,  to  the  panel 
or  array  of  trial  lurors,  in  an  action  in  a  court  of  recordy  that 
the  officer  who  dfrew  them  is  a  party  to,  or  interested  m  the 
action,  or  counsel  or  attorney  for,  or  related  to,  a  party. 

§  1 178.  It  is  not  a  good  cause  of  challenge  to  the  panel  or 
array  of  trial  jurors,  in  an  action  in  a  court  of  record,  that 
they  were  notified  to  attend  by  an  officer,  who  is  a  party  to, 
or  interested  in,  the  action,  or  related  to  a  party  ;  unless  it  is 
alleged  in  the  challenge,  and  is  established,  that  one  or  more 
of  the  jurors  drawn  were  not  notified,  and  that  the  omission 
was  intentionaL 

§  1 179.  In  a  penal  action,  in  a  court  of  record,  or  not  of 
record,  to  recover  a  sum  of  money,  it  is  not  a  good  cause  of 
challenge  to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  jurbr  or  the  officer  is  liable  to  pay  taxes, 
m  a  city,  town,  or  county,  which  may  be  benefited  by  the  re- 
covery.* 


28g 


VERDICT. 


U  lldO-1185 


49  Han,  390. 
121N.Y.  112. 


§  1180.  [.4m'd  1877.]  An  objection  to  the  qualifications 
of  a  juror  is  available  only  upon  a  challenge.  A  challenge  of 
a  juror,  or  a  challenge  to  the  panel  or  array  of  jurors,  must  be 
tned  and  determined  bjr  the  court  only.  Either  party  may 
except  to  the  determination,  and  it  may  be  reviewed,  upon  a 
question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court ; 
except  that  where  one  or  more  exceptions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  empanellea,  an  ex- 
ception to  the  determination  of  a  challenge  must  be  heard  at 
the  same  time  ;  and  the  case  must  contain  the  matters  nec- 
essary to  present  it,  upon  the  facts,  or  the  law,  or  both. 

ARTICLE  SECOND. 
The  Verdict. 


I  1181.  Discharge  of  jury  failing 
to  agree. 

1182.  Plaintiff  cannoiBubmit  to 

non-suit  after  jury  re- 
tires. 

1183.  In  action  to  recover  mon- 

ey, jury  to  assess  dam- 
ages. 

1184.  How    double,  treble,  or 

increased       damages, 
found  and  awarded. 

1185.  When  verdict  to  be  taken. 


subject  to  the  opinion 
of  the  court. 
2  1186.  General  and  special  ver- 
dict defined. 

1187.  General  or  special   ver- 

dict, when  rendered  ; 
special  finding  with 
general  verdict. 

1188.  Special    finding  controls 

general  verdict. 

1189.  Entry  of  verdict ;  subse- 

quent proceedings. 


§  1181.  Where  a  jury  is  empanelled  to  try  an  issue,  to 
mnke  an  inquiry,  or  to  assess  damages,  in  an  action  in  a  court 
of  record,  or  not  of  record,  or  in  a  special  proceeding  before 
an  officer,  if  the  jurors  cannot  agree,  after  being  Kept  to- 

f  ether,  for  such  a  time  as  is  deemed  reasonable,  by  the  court 
efore  which,  or  the  officer  before  whom,  they  were  empanell- 
ed, the  court  or  officer  may  discharge  them,  and  issue  a  pre- 
cept for  a  new  jury,  or  order  another  jury  to  be  drawn,  as 
the  case  requires  ;  and  the  same  proceedings  must  be  had  be- 
fore the  njew  jury,  as  if  it  was  the  jury  first  empanelled. 

§  1182.  It  is  not  necessary,  in  an  action  in  a  court  of 

record,  to  call  the  plaintiff,  when  the  jurors  are  about  to  de- 

•liver  their  verdict;  and  the  plaintiff,  in  such  an  action,  cannot 

submit  to  a  nonsuit,  after  the  cause  nas  been  committed  to  the 

jury,  to  consider  of  the  verdict. 

§  1 183.  In  an  action  to  recover  a  sum  of  money  only,  if  a 
verdict  is  found,  either  in  favor  of  the  plaintiff,  or  in  favor  of 
a  defendant)  who  has  set  up  a  counterclaim  for  a  sum  of 
money,  the  iury  must  assess  the  amount  of  damages.  The 
jury  may  also,  under  the  direction  of  the  court,  assess  the 
^mount  of  the  damages,  where  the  court  directs  judgment  for 
the  plaintiff)  on  the  pleadings. 

S  1184.  Where  double,  treble,  or  other  increased  dam- 


ages,   are  given  by  statute. 


single 


damages  only  are  to  be 
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found  by  the  jury';  except  in  a  case  where  the  statute  pre- 
scribes a  different  rule.  The  sum  so  found  must  be  increased 
by  the  court,  and  judgment  rendered  accordingly. 

§  1185.  lAm'd  1879.]  Where,  upon  the  trial  of  an  issue 
by  a  jury,  the  case  presents  only  questions  of  law,  the  jud^e 
may  direct  the  jury  to  render  a  verdict,  subiect  to  the  opin- 
ion  of  the  court.  Notwithstanding  that  such  a  verdict  nas 
been  rendered,  the  judge  holding  the  trial  term  may,  at  the 
same  term,  set  aside  the  verdict,  and  direct  judgment  to  be 


^ 
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entered  for  either  party,  with  like  effect  and  in  like  manner, 
as  if  such  a  direction  had  been  given  at  the  trial.  An  ez< 
ception  to  such  a  direction  may  be  taken  as  prescribed  in  sec- 
tion nine  hundred  and  ninety-fotlr  of  this  act. 

§  11 86.  A  greneral  verdict  is  one,  bv  which  the  jury  prO' 
nounces,  generally,  upon  all  or  any  of  the  issues,  in  favor 
either  of  the  plaintiff,  or  of  the  defendant.  A  special  verdict 
is  one,  by  which  the  jury  finds  the  facts  only,  leaving  the 
court  to  determine,  which  party  is  entitled  to  judgment  there- 
upon. 

§  1 187.  In  an  action  to  recover  a  sum  of  money  only,  or 


der  the  direction  of  the  court,  are  tried  by  a  jury,  the  court 
may  direct  the  jury  to  find  a  special  verdict,  upon  all  or  any 
of  the  issues.  Where  the  jury  finds  a  general  verdict,  the 
court  may  instruct  it  to  find  also  specially,  upon  one  or  moro« 
questions  of  fact,  stated  in  writing.  The  special  verdict  or 
special  finding  must  be  in  writing ;  it  must  be  filed  with  the 
clerk,  and  entered  in  the  minutes. 

§  1188.  Where  a  special  finding  is  inconsistent  with  a  10  Daly,  417. 
general  verdict,  the  former  controls  tne  latter,  and  the  court 
must  render  judgment  accordingly. 

§  1189.  [^m'dl877.]    When  the  jury  renders  a  verdict,   24N.Y.8Ute 
or  finds  upon  one  or  more  specific  questions  of  fact,  stated   R«P- 187- 
under  the  direction  of  the  court,  the  clerk  must  make  an  entry  ^^3  N.  Y.  120. 
in  his  minutes,  specifyina^  the  time  and  place  of  the  trial ;  the 
names  of  the  lurors  and  witnesses ;  the  verdict,  or  the  ques- 
tions and  findings  thereupon,  as  the  case  requires ;  andf  the 
direction,  if  any,  which  the  court  gives,  with  respect  to  the 
subsequent  proceedings.    Upon  the  application  of  the  party 
in  whose  favor  a  general  verdict  is  rendered,  the  clerk  must 
enter  judgment,  in  conformity  to  the  verdict,  unless  a  differ- 
ent direction  is  given  by  the  court,  or  it  is  otherwise  specially 
prescribed  by  law. 

TITLE  VI. 

Miscellaneous  provisionSf   including   those  relating  to  em^ 
brciceryy  and  other  acts  of  misconduct. 


I  1190.  Trials  by  jury  to  be  as 
herein  provided:  juries 
of  part  aliens  aoolish- 
ed. 

1191.  Venire  not  necessary. 

1192.  Jurors   not   to  be  ques- 

tioned for  their  verdict. 

1193.  Penalty  where joror.takea 

gift,  etc 

1194.  Embracery  ;  penalty  the- 

refor. 

1195.  Penalty  'for  juror's  non- 


attendance  in   special 
proceedings. 
I  1196.  Sheriff,  etc.,  to  keep  fury 
in  special  proceeding; 
penalty. 

1197.  Notice  of  imposition   of 

fine.  * 

1198.  Special  return  of  delin- 

quency   and    fine     to 
county  court. 

1199.  Collection   or   remission 

of  fine. 


§  1  lOO.  A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a 
civil  action,  in  a  court  of  record,  must  be  had,  as  prescribed 
in  this  chapter ;  except  in  a  case  where  it  is  c^herwise  spec- 
ially prescribed  by  law.  An  alien  is  not  entitled  to  a  jury, 
composed  in  part  of  aliens  or  stranger^,  in  an  action  or  spec- 
ial proceeding,  civil  or  criminal* 

g  1 191«  A  venire  to  procure  jurors  camiot  be  issued  in  a 
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dvil  actjon,  brought  ia  a.  court  of  record,  except  as  specially 
prescribed  t>y  law. 

%  119S.  Ajuroraliall  not  be  questioned,  and  ia  not  sub- 
ject to  an  action,  or  other  liability,  civil  or  criminal,  for  a 
verdict  rendered  by  him,  in  an  action  in  a  court  of  record,  or 
not  of  record,  or  in  a  special  iiroceeding  before  an  officer,  ex- 
cept by  indictmeDt,  for  corrupt  conduct,  in  a  case  prescribed 
by  law. 

§  1193.  A  person,  drawn  or  notified  to  attend,  ns  a  trial 
juror,  in  an  action  in  a.  court  of  record,  or  not  of  record,  or  in 
a  special  proceeding  before  an  officer,  who  takes  anything  to 
render  bis  verdict,  Qr  r«ceives,  from  a  party  to  the  action  or 
special  proceeding,  a  ^ft  or  gratuity,  lorfeits  ten  times  the 
mim,  or  ten  limes  the  value  of  that,  w^chhe  took  or  received, 
to  tAe  party  to  the  action  or  special  proceeding,  a^^rleveil 
thereby;  and  is  also  Uuble  to  that  party,  for  his  diunugpK 
sustained  thereby  ;  be;»des  being  subject  to  the  puuii^meut 
prescribed  by  law. 

§  1 104.  An  embraceor,  who  procures  a  i)erson,  drawn  or 
notified  to  attend,  as  a  trial  juror,  to  talie  gain  or  profit,  con- 
trary to  the  last  section,  forfeits  ten  times  the  sum,  or  ten 
times  the  value  of  that,  which  was  so  taken,  to  the  party  ag- 
grieved thereby  ;  and  is  also  liable  to  that  ^arly  for  his  dam- 
ages sustained  thereby  \  besides  being  subject  lo  the  punish- 
ment, prescribed  by  law. 

Jl  196.  A  person,  who  has  been  lawfully  and  personally 
ifled  to  attend,  as  a  trial  juror,  ki  inquire  into  a  matter  or 
thing,  or  to  hear  and  try  a  controversy,  in  a  special  proceed- 
ing, pending  before  a  judge,  justice  of  the  peace,  commis- 
sioner, or  other  officer,  and  who  wilfully  neglects  to  attend, 
as  required  by  the  notice,  may  be  fined  by  the  officer,  in  h, 
sum  not  exceeding  twenty-Bve  dollars.  But  this  section  does 
not  extend  U>  a  case,  where  special  provision  is  made  by  law, 
for  puniidiing  the  default  of  a  trial  juror. 

§  1196.  Asheriff,  constable,  or  other  officer,  who  notified 
jurors  to  attend,  in  a  case  specified  in  the  last  section,  must, 
when  directed  by  the  officer,  before  whom  the  special  pro- 
ceeding is  pending,  attend,  and  take  charge  of  the  jury.  For 
a  wilful  neglect  to  obey  such  a  direction,  or  for  any  miscon- 
duct, while  attending  the  jury,  by  which  a  rijjht  or  remedy  of 
a  party  to  tlie  special  proceeding  may  be  impaired  or  pre- 
judicedi,  he  must  be  fined  by  tJiat  officer,  in  a  sum  not  exceed- 
ing twenty-flve  dollars. 

g  1197.  Where  a  flue  is  Imposed,  in  a  case  specified  in 
the  last  two  sections,  written  notice  thereof  must  b"  ' 


thereof,  upon  proof  that  be  had  a  reasonable  e  .   .  

neglect  or  misconduct,  or  Uiat  other  good  cause  exists  for  the 


§  1198.  If,  within  thirtydaysafterthe  service  of  the  no- 
tice, the  fine  hasnotbeea  remitted  by  tlie  officer  imposingit,  be 
must  make  a  special  return  of  the  delinquency  or  misconduct, 
tor  which  the  fine  was  imposed,  and  of  the  amount  of  the 
line,  accompanied  with  proof,  by  affidavit,  of  service  of  the 
notice  speci&ed  in  the  last  section,  to  the  next  term  of  Ihe 
county  court  of  the  county,  in  which  the  delinquent  resides. 
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§  1 199.  The  county  clerk  must  deliver  to  the  district  at- 
torney, a  copy  of  the  return  and  of  the  affidavit,  at  the  time 
when  he  delivers  to  him  copies  of  the  minutes  oi  fines,  impos- 
ed by  the  county  court,  llie  fine  must  be  collected,  or  it  may 
be  remitted  or  reduced,  in  the  same  manner  as  a  fine  imposed 
by  the  county  court,  upon  a  defaulting  trial  juror. 

CHAPTER  XL 
JUDGMENTa 
TITLE  L— Judgment  in  an  action. 

TITLiE  n. — JUDOMBNTS  taken  without  PBOCB8S. 

TITLE  in.— Vacating  or  setting  a8Idk  a  judgment,  fob 
Ibregulaiuty  or  error  in  r  act 

TItLE  L 

JudffmevU  in  an  octiotk 

AsncLB  1.  General  provisions. 

2.  Mode  of  taking,  entering,  and  enforcing  a  judgmeofc. 

3.  Docketing  a  judgment:  effect  thereof,  as  a  lien  upon  real 

property ;  suspending  and  discharging  the  lien ;  satisfac- 
tion and  assignment  of  a  judgment. 

ARTICLE  FIBST. 


General 

1200.  Definition  of  final  judg- 
ment. 

1202.  When  judgment  maybe 

entered. 

1203.  Judgment  to  be  entered 

at  a  term  held  by  one 
judge. 

1204.  Judgment  may  be  for  or 

against    any  -  of    the 
parties. 

1205.  When  a  several  judgment 

may  be  taken. 


Provisions. 

i  1206.  Judgment  for  or  against 
a  married  woman. 

1207.  When  judgment  for  plain- 

tiff not  to  exceed  judg- 
ment demanded. 

1208.  Rate  of  damages. 

1209.  Effect  of  judgment  dis- 

missing the  complaint. 

1210.  Judgment  against  a  dead 

person. 

1211.  Judgment  to  bear  inter- 

est. 


§  1200.  lAm'd  1877.]    A  judgment  is  either  interlocu-   i  Month  L. 
tory  or  the  final  detenmnatioa  of  the  rights  of  the  parties  in   Bui.  29. 
the  action.  26  Hun, 587. 

§  1201.[i2epea2ed  1877.1 

§  1202.  Judgment  may  be  entered  in  term  or  vacation. 

§  1203.  Judgment  must  be  entered,  in  the  first  instance, 
pursuant  to  the  direction  of  the  court,  at  a  term  held  by  one 
ludge  ;  except  where  special  provision  is  otherwise  made  by 
law. 

§  1204.  Judgment  may  be  given  for  or  against  one  or 
more  plaintiffs,  and  for  or  against  one  or  more  defendants. 
It  may  determine  the  ultimate  rights  of  the  parties  on  the 
same  side,  as  between  themselves ;  and  it  may  grant,  to  u  de- 
fendant, any  affirmative  relief,  to  which  he  is  entitled. 
26  Hun,  619 ;  43  Id.  521. 

§  1206.  Where  the  action  is  against  two  or  more  defend-   i  Month  L. 
ants,  and  a  several  judgment  is  proper,  the  court  may,  in  its   Bui.  14.  * 
discretion,  render  judgment,  or  require  the  plaintiff  to  take  ^^  J^VC  5^/ 
judgment,  sigainst  one  or  more  of  the  defendants  ;  and  direct  •'v  o  v  o 

that  the  action  be  severed,  and  proceed  against  the  others,  as 
the  only  def  end^t^  thereiiL  ^ 


60  How.  Pr. 

498. 

47  N.  Y.Sup- 

er.  Ct,  J.  A 

8.)  174. 

87  N.  Y.  699. 
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'    -  §  1206.  Judf^eat  for  oi 

,    be  rendered  and  enforced,  in 

"   ord,  as  if  she  wea  single. 

\.       g  1207.  Where  there  is  no  answer,  the  judgment  shall 

-  not  be  more  favorable  bo  the  plaintiff,  than  that  deiaajided  in 
the  complaint.     Where  there  is  an  answer,  tlie  eourt  may  pMV 

'   mib  the  plaiutilT  to  take  any  judgment,  consistent  with  the 

,  case  made  by  the  complaint,  and  embraced  within  tlie  issue, 
MN.Y.IOS;  SN.Y. State  Rap.210;16Id.«44.   t  3  ^-/f  (  i  K 

§  1208.  Where  either  party  is  entitled  to  recover  a am- 
ages,  he  may  recover  any  rate  of  damases,  which  he  tnigtit 
have  heretofore  recovered,  for  the  same  cause  of  &ot4oa. 

g  1209.  [^m'dl877.]  A  Rnal  judgment,  dismissing  the 
complaint,  either  before  or  aft^r  a  trial,  rendered  in  an  action 
hereafter  commenced,  doea  not  prevent  a  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares  or  it  ap- 
pears by  the  judgment-roll,  that  it  is  rendered  npon  the 

;.  S  1310.  Where  a  judgment  for  a  sum  of  money,  or  direc- 
ting the  payment  of  money,  is  entered  af  ainst  a  party,  after 
his  death,  in  a  case  where  it  may  be  so  taken,  by  special  pro- 
vision of  Jaw,  a  memorandum  of  the  party's  death  must  be 
entered,  with  the  judgmenb,  in  the  judgment-book,  indorsed 
on  the  judgment-roll,  and  noted  on  the  margin  of  the  docket 
of  the  judgment.  Such  a  judgment  does  not  become  a  lien 
upon  the  real  property,  or  chattels  real,  of  the  decedent ;  biit 
it  establishes  a  debt,  to  be  paid  in  the  course  of  admioistra- 

§  1311.  A  judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  reoord,  or  a  judgment  rendered  in  a 
oourt  of  record,  directine  the  payment  rfinoney,  bears  inter- 
est from  the  time  when  it  is  entered.  But  where  a  jui^ment 
directs  that  money  paid  out  shall  be  refunded  or  repaid,  the 
direction  includes  interest  from  the  time  when  the  money  was 
paid,  unless  the  contrary  is  expressed. 

ARTICLE  SECOND. 


MODB   OF  TAlCraa,   KSTBRINO, 

AND  BN 

PORCINQ    A    JUDOmitT. 

11280 

Whan^^  Mlion     may    be 

cerUiin  actions  on  ooa. 

ta""ad  lasul^of'fc^' 

1213.  Amount  of  JuciKment  In 

auch    eaasB  ;  how  de- 

lUl 

Judgment  how  taken,  af- 

ter  trial   of  ifaaei  at 

lai4.  Appli'SJl'n'  to  court  for 

law  and  liauea  of  f«ii, 

5Edgment  by  default; 

in  tha  sama  action. 

when  neoesMtry. 

Id.;  after  trial  of  laaae  of 

IBIB.  Prooeedinns  ou  each  ta 

appllcfttlod. 

1223 

'5,?s«."'a 

lalfl.  Application  for  Jnd^ent, 

^peal  to  the  general 

TcqulradiD  certain  ac- 

tiOM. 

1225 

1218.  When  Judgment  cannot 

Jury  of  specinc  qnes- 

be  lik«a    sgaluaL   in- 

tionaoffact. 

12M 

termfne  ipeclBc  qae» 

hultk  entitled  U 


^ 
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i  1227.  Id.;  upon  motion  for  sew 
trial,  heard  at  general 
term. 

1228.  Id.;  npon  trial  by  conrt 

or  referee  of  the  whole 
issue  of  fact. 

1229.  In    matrimonial   causes, 

judgment  can  be  ren- 
dered only  by  the 
court. 

1230.  Final  judgment  upon  de- 

cision or  report  award- 
ing interlocutory  Judg- 
ment, etc. 

1231.  Id.;  how  final  judgment 

entered  and  settled  in 
certain  cases. 

1232.  Interlocutory    reiercnco 

tor  inquisition ;  how 
reriewed. 

1233.  Motion  for  judgment  up- 

on a  special  rerdict, 
etc. 


i  1234.  Id.;  npon  yerdict  8al:4^<'^ 
to  opinion  of  court. 

1235.  Interest  on  Terdict,  etc.; 
to  be  included  in  re- 
corery. 

1236.  Clerk  to  keep  Judgment- 
book  ;  judgment  to  be 
entered  therein. 

1237.  Judgment-roll  to  be  filed; 
ofwhat  it  consists. 

1238.  Id.;  by  whom  prepared. 

1239.  Time  of  filing  Jndgmeni- 
roll  to  be  noted. 

1240.  When  ajudgment  maybe 
enforced  by  execution. 

1241.  When  a  Judgment  may 
be  enforced  by  punish- 
ment for  disobeying  it. 

1242.  Realproperty  ;  how  sold. 
Effect  of  conveyance. 

1248.  Security  upon  sate  by 
referee. 

1244.  Conyeyance ;  what  to 
state. 

§  1212.  lAmH  1877, 1879.]  In  an  action  specified  in  sec- 
tion four  hundred  and  twenty  of  this  act,  where  the  Fummons 
was  personally  served  upon  the  defendant,  and  a  copy  of  the 
complaint,  or  a  notice  stating  the  sum  of  money  for  which 
judgment  will  be  taken  was  served  with  the  summons,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading,  the  plaintiif  may  take  judgment  by  default,  as  fol- 
lows : 

1.  If  the  defendant  has  made  default  in  appearing,  the 
plaintiff  must  file  proof  of  the  service  of  the  summons,  and  of  a 
copy  of  ttie  complaint  or  the  notice  ;  and  also  proof,  by  affi- 
davit, that  the  defendant  has  not  appeared.  Whereupon  the 
clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  nas  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service 
of  the  sunmions  and  of  the  appearance,  or  of  the  appearance 
only  ;  and  also  proof,  by  affidavit,  of  the  default.  Where- 
upon the  clerk  must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judg- 
ment, as  prescribed  in  either  of  the  foregoing  subdivisions  of 
this  section,  the  plaintiff  must  apply  to  the  court  for  judg- 
ment, as  prescribed  in  section  twelve  hundred  and  fourteen 
of  this  act. 

§  1218.  Where  final  judgment  may  be  entered  by  the 
clerk,  as  prescribed  In  the  last  section,  the  amount  thereof 
must  be  determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  enter- 
ed for  the  sum,  for  which  the  complaint  demands  judgment ; 
or,  at  the  plaintiff's  option,  for  a  smaller  sum  ;  ana  if  a  com- 
patation  of  interest  is  necessary  it  may  be  made  by  the 
clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon 
an  instrument  for  the  payment  of  money  only,  the  non-pay* 
ment  of  which  constitutes  a  cause  of  action,  stated  in  the 
complaint ;  and  by  ascertaining,  by  the  examination  of  thd 
plaintiff,  upon  oath,  or  by  other  competent  proof,  the  amount' 
ilue  to  bim  tor  any  other  cause  of  agtk>n,  stated  in  the  eom^ 


r 
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plaint.  If  an  instrument,  specified  in  this  subdivision,  has 
Deen  lost,  so  that  it  cannot  be  produced  to  the  clerk,  he  must 
take  proof  of  its  loss,  and  of  its  contents.  Either  party  Qiay 
require  the  clerk  to  reduce  to  writing  and  file  the  assessment, 
and  the  oral  proof,  if  any,  taken  thereupon. 

g  1214.  [Am'd  1877.}  Where  the  summons  was  person- 
ally served  upon  the  defendant,  within  the  State,  and  he  has 
made  default  in  appearing,  or  where  the  defendant  has 
appeared,  but  has  made  default  in  pleading ;  and  the  case  is 
not  one,  where  the  clerk  can  enter  final  judgment,  as  pre- 
scribed in  the  last  two  sections,  the  plaintiff  must  apply  to 
the  court  for  judgment.  Upon  the  application  he  must  file,  if 
the  default  was  in  appearmg,  proof  of  service  of  the  sum- 
mons ;  or,  if  the  default  was  in  pleading,  proof  of  appearance, 
and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  of 
service  thereof,  upon  the  defendant's  attorney ;  and  m  either 
case,  proof,  by  affidavit^  of  the  default  which  entitles  ^im  to 
judgment. 

AkM.  -K  r  §1216.  [^m'dl877.]  The  court  must  thereupon  render 
4ADb. «.  1^.  ^jjg  judgment,  to  which  the  plaintiif  is  entitled.  It  may,  with- 
out a  jurjr,  or  with  a  jury,  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a 
fact,  for  the  purpose  of  enabling  it  to  render  the  judgment,  or 
to  carry  it  into  effect ;  or  it  may,  in  its  discretion,  direct  a 
reference,  or  a  writ  of  inquiry,  for  either  purpose ;  except 
that  where  the  action  is  brought  to  recover  damages  for  a 
personal  injurv.  or  an  injury  to  property,  the  damages  must 
be  ascertainea  by  means  of  a  writ  of  inquiry.  Where  a  refer- 
ence or  a  writ  of  inquiry  is  directed^  the  court  may  direct, 
that  the  report  or  in(][uisition  be  returned  to  the  court  for  its 
further  action ;  or  it  may,  in  its  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direc- 
tion ;  in  which  case,  final  judgment  may  be  entered  by  the 
clerk,  in  accordance  with  the  report  of  the  referee;,  or  for  the 
damages  ascertained  by  the  inquisition,  without  any  further 
application. 

«  r<  Pr  §  1216.  [^m»(il877.]  Where  the  summons  was  served 
Jgg  "•  •  upon  the  defendant  without  the  State,  or  otherwise  than  i>er- 
132  N  Y.  868.  sonally,  if  the  defendant  does  not  demand  a  copy  of  the  com- 
184  Id.  6a7*.  plaint,  or  plead,  as  the  case  requires^  within  .twenty  days 
after  the  service  is  complete,  the  plaintiff  may  apply  to  the 
court  for  the  judgment  demanded  in  the  complaint.  Upon 
such  an  application,  he  must  file  proof  that  the  service  is  (x>m- 
plete,  and  proof,  by  affidavit  of  the  defendant's  default.  The 
court  must  require  proof  of  the  cause  of  action,  set  forth  in 
the  complaint  to  be  made,  either  before  the  court,  or  before  a 
referee  appointed  for  that  purpose.  If  the  defendant  is  a 
non-resident,  or  a  foreign  corporation,  the  court  must  require 
the  plaintiff,  or  his  agent  or  attorney,  to  be  examined  on  oath, 
respecting  any  pavments  to  the  plaintiff,  or  to  anv  one  for  his 
nise,  on  account  of  his  demand,  and  must  render  the  judgment 
to  which  the  plaintiff  is  entitled.  But  before  rendering  judg- 
ment, the  court  may,  in  any  case,  in  its  discretion,  require  the 
plaintiff  to  file  an  undertaking,  to  abide  the  order  of  the  court 
touchino^  the  restitution  of  any  estate  or  effects  which  may  be 
directed  by  the  judgment  to  be  transferred  or  delivered,  or 
the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  pf  the  judgment,  in  casQ  the  defendant  or  bi9  repre- 


^ 
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sentative  applies  and  is  admitted  to  defend  the  action,  and 
succeeds  in  ms  defence. 

§  12171  Mm'dl877.]  A  judgment  ahaU  not  be  rendered  14AN.T.S37. 
for  a  sum  of  money  only,  upon  an  application  made  pursuant 
to  the  last  section,  except  in  an  action  specified  in  section  six 
hundred  and  thirty-five  of  this  act  Where  the  defendant  is 
a  non-resident^  or  a  foreign  corporation,  and  has  not  appear- 
ed, the  plaintiff,  upon  the  application  for  judgment  in  such  an 
action,  must  produce  and  file  the  following  papers  : 

1.  Proof,  by  affidavit,  that  a  warrant  ofiattachment,  grrant- 
ed  in  the  action,  has  been  levied  upon  property  of  the  defend- 
ant. 

2.  A  description  of  the  property,  so  attached,  verified  by 
affidavit ;  with  a  statement  of  the  value  thereof,  according  to 
the  inventory. 

3.  The  unaertaking  mention€»d  in  section  twelve  hundred 
and  sixteen  if  one  has  been  required. 

§  1218.  [Ani'd  1879.]    A  judgment  by  default  shall  not   l9HaD,8(Mw 
be  taken  against  an  infant  defendant^  until  twenty  days  have 
expired,  since  the  appointment  of  a  guardian  ad  litem  for 
him. 

§  1219.  [^m'c21879.]  A  defendant,  against  whom  judg-  21  Hun,  594; 
ment  is  taken,  pursuant  to  the  foregoing  sections  of  this   49  Id.  238. 
article,  is  entitled  to  notice,  as  follows  :  1  Month.  L. 

1.  If  he  has  appeared  generally,  but  has  made  default  in   2}*K  ?»t?*^ 
pleading,  he  is  entitled  to  at  least  five  days*  notice  of  the  time    7?A  ' 
and  place  of  an  assessment  by  the  clerk,  and  to  at  least  eight 
days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be 
made  to  the  court,  the  defendant  may  serve  upcm  the  plain- 
tifiTs  attorney,  at  any  time  before  the  application  for  judg- 
ment, a  written  demand  of  notice  of  the  execution  of  any 
reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the 
application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  must  be  subscribed  by  the  defendant,  in  person,  or 
by  an  attorney  or  agent,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars,  prescribed  In  section  four 
hundred  and  seventeen  of  this  act,  concerning  the  office  ad- 
dress of  the  plaintifTs  attorney.  Thereupon  at  least  five 
days'  notice  oi  the  time  and  place  of  the  execution  of  the 
reference,  or  writ  of  inquiry,  must  be  given  to  the  defendant, 
by  service  thereof  upon  the  person,  whose  name  is  subscribea 
to  the  demand,  in  the  manner  prescribe  in  this  act,  for  ser- 
vice of  a  paper  upon  an  attorney  in  an  action. 

§  1220.  Where  an  issue  of  law  and  an  issue  of  fact  arise, 
with  respect  to  different  causes  of  action,  set  forth  in  the 
complaint,  and  final  judgment  can  be  taken,  with  respect  to 
one  or  more  of  the  causes  of  action,  without  prejudice  to 
either  party  in  maintaining  the  action,  or  a  defence  or  coun- 
terclainci,  with  respect  to  the  other  causes  of  action,  or  in  the 
recovery  of  fijial  judgment  upon  the  whole  issue,  the  court 
may,  in  its  discretion,  and  at  any  stage  of  the  action,  direct 
that  the  action  be  divided  into  two  or  more  actions,  as  the 
case  requires. 

tl22 1.  lArn^d  1877.]  Where  one  or  more  issues  of  law, 
one  or  more  issues  of  fact,  arise  in  the  same  action,  and 
all  the  issues  have  been  tried,  final  judgment  upon  the  whole 
issue  must  be  taken,  as  follows  : 


246  JUDGMENT.  §§1223-1287 

1.  Where  an  application  must  be  made  to  the  court,  for 

Judgment  upon  toe  issue  last  tried,  the  application  must  be 
or  ludgment,  upon  the  whole  issue  ;  and  judgment  must  be 
rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  tne  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertained,  in  the  dis- 
cretion of  the  court,  at  that  term,  and  with  or  without  notice; 
if  not  so  entertained,  it  must  be  heard  as  a'motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his 
report  must  award  the  proper  judgment  upon  the  whole  is- 
sue, unless  otherwise  prescribed  in  the  order  of  reference. 

S  1222.  lAm'd  1877, 1879.]  Final  judgment  upon  an  issue 
of  law,  where  no  issue  of  fact  remains  to  be  tried,  and  final 

J'udgment  has  not  been  directed  as  prescribed  in  section  ten 
lundred  and  twenty-one  of  this  act,  may  be  entered  u]x>n  ap- 
plication to  the  court,  or  by  the  clerk  in  an  action  specified  in 
.,.  section  four  hundred  and  twenty  of  this  act. 

§  1223.  [Ani'd  1877.]  Upon  an  application,  by  either 
party,  to  the  court,  for  final  judgment,  after  the  decision  of 
an  issue  of  law,  as  prescribed  m  the  last  two  sections,  the 
court  has  the  power  specified  in  section  one  tliousand  two 
hundred  and  fifteen  of  this  act,  upon  an  application  for  judg- 
ment by  the  plaintiff.  Where  final  judgment  may  be  award- 
ed in  a  referee's  report,  as  prescribed  in  section  twelve  hun- 
dred and  twenty-one  of  this  act,  the  referee  may  make  a 
computation,  or  an  assessment,  or  take  an  account,  or  proof 
of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proper 
Judgment,  or  enaoling  the  court  to  carry  it  into  eflFect ;  and 
he  may  ascertain  and  fix  the  damages,  as  a  jury  may  do,  up- 
on the  execution  of  a  writ  of  inquiry. 

§  1224.  lAm'd  1877.]  When  an  order  or  judgment  is 
wnoUy  or  partly  affirmed  upon  an  appeal  to  the  general  term, 
and  no  issue  of  fact  remams  to  be  tried,  the  general  term 
may,  in  its  discretion,  render  final  judgment ;  unless  it  per- 
mits the  appellant  to  amend  or  plead  over. 

§  1225.  In  an  action  triable  by  the  court,  where  one  or 
more  specific  questions  of  fact,  arising  upon  tne  issues,  have 
been  tried  bv  a  jury,  judgment  may  be  taken,  upon  the  appli- 
cation of  either  party,  as  follows : 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by 
the  findings  of  the  jury,  or  the  remaining  issues  of  fact  have 
been  determined  by  the  decision  of  the  court,  or  the  report  of 
a  referee,  an  application  for  judgment,  upon  the  whole  issue, 
may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judg- 
ment may  be  rendered  upon  the  whole  issue,  at  the  term  of 
the  court  where,  or  by  direction  of  the  referee  by  whom, 
they  are  tried. 

§  1226.  Where  a  reference  has  been  made,  to  report  up- 
on one  or  more  specific  questions  of  fact,  arising  upon  the  issue, 
and  the  remaining  issues  have  been  tried,  judgment  must  be 
taken  upon  the  application  of  either  party,  as  prescribed  in 
section  one  thousand  two  hundred  and  twenty-one  of  this  act. 

131N.Y.641.  g  1227.  Where  a  motion  for  a  new  trial,  made  in  the 
first  instance  at  a  general  term,  is  denied,  judgment  may  be 
taken,  as  if  the  motion  for  s^  mw  trial  had  not  been  made, 


^ 


.  after  the  expiration  of  four  days  from  the  entry  of  the  order, 
and  the  service,  upon  the  attorney  for  the  adverse  party,  of 
a  copy  thereof,  and  notice  of  the  entry ;  but  not  before. 

§  1228.  [.Im'd  18T9.]  Where  the  whole  isaueis  an  issue  ..«  ▼  oja. 
of  fact,  which  was  tried  by  a  referee,  the  report  stands  as  a  loHun  fS 
decision  of  the  court.  Except  where  it  is  otherwise  expressly  31 1^  110 
prescribed  by  law,  judgment  upon  such  a  report,  or  upon  the  97  N.Y.  610. 
decision  of  the  court,  upon  the  trial  of  the  whole  issue  of  fact  l2N.Y.Sta(6 
without  a  jurv,  may  be  entered  by  the  clerl^  as  directed  Rep.  663. 
therein,  upon  nling  the  decision  or  report. 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  adi-  23  Hun  890* 
vorce  or  separation,  judgment  cannot  be  taken,  of  course,  up-  30  id.  '154  • 
on  a  referee^s  report,  as  prescribed  in  the  last  section^  or  81  Id.'  140. 
where  the  reference  was  made  as  prescribed  in  section  one  66  How.  Pr. 
thousand  two  hundred  and  fifteen  of  this  act.    Where  a  refer-  ^^^' 
ence  is  made  in  such  an  action,  the  testimony,  and  the  other 
proceedings  upon  the  reference^  must  be  certified  to  the  court, 
oy  the  referee,  with  his  report ;  and  judgment  must  be  ren- 
dered by  the  court. 

§  1230.  iA7n?d  1877.]  In  a  case,  not  provided  for  in  the 
foregoing  sections  of  this  article,  wnere  the  decision,  upon  a 
trial  by  uie  oourt,  without  a  jury,  or  the  report,  upon  a  trial 
by  a  referee,  directs  an  interlocutory  judgment  to  be  entered, 
and  the  party  afterwards  becomes  entitled  to  a  final  judg- 
ment, an  application  for  the  latter  may  be  made,  as  upon  a 
motion,  .^d  where  a  judgment  requires  the  appointment  of 
a  referee,  to  do  any  act  thereunder,  the  referee  must  be  ap- 
pointed bjr  the  judgment  or  by  the  court,  upon  motion,  except 
as  otherwise  prescribed  in  the  next  section. 

§  1281.  In  an  action  triable  by  the  court,  an  interlocu- 
tory judgment^  rendered  upon  a  default  in  appearing  or 
I^eadmg,  or  pursuant  to  the  direction  contained  in  a  decision 
or  report,  may  state  the  substance  of  the  final  judgment,  to 
whicn  the  party  will  be  entitled.  It  may  also  direct,  that  the 
final  judgment  be  settled  by  a  judge,  or  a  referee.  In  that 
case,  final  iud^ent  shall  not  be  entered,  until  a  settlement 
thereof,  suDsoribed  by  the  judge  or  referee,  is  filed.  Where 
an  interlocutors^  judgment  awards  costs,  they  may  be  award- 
ed generally,  without  specifying  the  amount  thereof.  Where 
the  final  juogment  is  directea  to  be  settled,  and  the  costs 
have  not  been  taxed,  when  the  settlement  thereof  is  filed,  a 
blank  for  the  amount  of  the  costs  must  be  left  in  the  settle- 
ment ;  and  tbe  costs  must  be  taxed,  and  the  blank  filled  up 
accordingly,  by  the  clerk,  when  the  final  judgment  is  entered. 

§  1232.  Where  a  reference,  or  a  writ  of  inquiry,  directed 
as  prescribed  in  section  one  thousand  and  fifteen,  or  section 
one  thousand  two  hundred  and  fifteen  of  this  act,  has  been 
executed,  either  party  may  appl^  for  an  order,  airecting  a 
new  hearing,  or  a  new  writ  of  mquiiy,  upon  proof,  by  affi- 
davit, that  error  was  committed,  to  his  prejudice,  upon  the 
bearing;  or  in  the  report,  or  upon  the  execution  of  the  writ,  or 
in  the  inquisition.  In  a  proper  case,  the  appUcation  may  be 
granted,  after  judgment  has  been  entei^ed.  In  that  case,  the 
judgment  may  be  set  aside,  either  then  or  after  the  new 
nearing,  or  the  execution  of  the  new  writ,  as  justice  requires, 

§  1283.  A  motion  for  judgment,  upon  a  special  verdict, 
may  be  made  by  either  party ;  and  must,  in  the  first  instance^ 
be  heard  and  decided^  at  a  term  held  by  one  judge. 
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tl234.  A  motion  for  judgment,  upon  a  verdict  subject 
he  opinion  of  the  oourt^  may  be  made  by  either  party ; 
and  must  be  heard  and  decided  at  the  general  term. 

46N  Y  Sup-  §  1236.  Where  final  jud^ent  is  rendered  for  a  sum  of 
er.  Ct.  (J.  «  money,  awarded  by  a  verdict,  report,  or  decision,  interest 
8.)  134.  '  upon  tne  sum  awarded,  from  the  time  when  the  verdict  was 
rendered,  or  the  report  or  decision  was  made,  to  the  time  of 
entering  judgment,  must  be  compnited  by  the  clerk,  added 
to  the  sum  awarded,  and  included  in  the  amount  of  the  judg- 
ment. 

82N.T.  3M;  §  1236.  The  clerk  must  keep,  among  the  records  of  the 
119  Id.  153.  court,  a  book  for  the  entry  of  judgments,  styled  the  "judg- 
ment-book.*' Each  interlocutory  or  final  judgment  must  be 
entered  in  the  judgment-book,  and  attested  by  the  signature 
of  the  clerk ;  who  must  note,  in  the  margin  of  the  entry,  the 
day  and  year  of  entering  it.  It  must  specify  clearly  the 
rehef  granted,  or  other  determination  of  the  action,  or  of  the 
issue. 

84  NT  State  f  1237.  [^m'd  1877^  1879.]  The  clerk,  upon  entering  final 
Bep!  229.  juagment,  must  immediately  file  the  jud^ent-roll ;  which 
1X9 ji.y.  163.  must  consist,  except  where  special  provision  is  otherwise 
made  by  law,  of  the  following  papers:  the  summons;  the 
pleadings,  or  copies  thereof ;  the  final  judgment,  and  the  in- 
terlocutory judgment,  if  any,  or  copies  thereof ;  and  each 
paper  on  nle,  or  a  copy  thereof,  and  a  copy  of  each  order, 
which  in  any  way  involves  the  merits,  or  necessarily  affects 
the  judgment.  If  judgment  is  taken  by  default,  the  judg- 
ment-roll must  also  contain  the  papers  required  to  be  filed, 
upon  so  taking  judgment,  or  uuon  making  application  therefor; 
together  with  any  report,  aecision,  or  writ  of  inquiry,  and 
return  thereto.  If  judgment  is  taken  after  a  trial^  the  judg- 
ment-roll must  contain  the  verdict,  report,  or  decision  ;  each 
offer,  if  any,  made  as  prescribed  in  this  act ;  and  the  excep- 
tions or  case,  then  on  file. 

891I.T.S66.  §  1238.  The  judgment-roll  must  be  prepared,  and  fur- 
nisned  to  the  clerk,  by  the  attorney,  for  the  party,  at  whose 
instance  the  final  judgment  is  entered ;  except  that  the  clerk 
must  attach  thereto  the  necessary  original  papers,  on  file. 
But  the  clerk  may,  at  his  option,  make  up  the  entire  judg- 
ment-rolL 

§  1239.  The  clerk  must  make  a  minute,  upon  the  back  of 
each  iudgment-roU,  filed  in  his  office,  of  the  time  of  fiiing  it, 
specifying  the  year,  month,  day,  hour,  and  minute.  A  pro- 
ceeding to  enforce  or  collect  a  final  judgment.,  cannot  be 
taken,  until  the  judgment-roll  is  filed. 

25  Hon  5OT.       §  1240.  In  either  of  the  following  oases,  a  final  judgment 
90  Abb.*N.O.*  nwiy  be  enforced  by  execution : 

84;  137  id.      1.  "Where  it  is  for  a  sum  of  money,  in  favor  of  either  party ; 
662,  ^  y  7    or  directs  the  payment  of  a  sum  of  money. 
b  ^  ^^  /<   ^     /       2.  "Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

8.  In  an  action  to  recover  a  chattel,  where  it  awards  a  cdiat- 
tel  to  either  party. 

73  N.  Y.  613.       §  1241,  In  either  of  the  following  cases,  a  judj?ment  may 

26  Hun,  687;  be  enforced,  by  serving  a  certified  copy  thereof,  upon  the 


29  Id.  630.      party  against  whom  it  is  rendered,  or  the  officer  or  person, 

30  A.bb .  N.o.  who  is  required  thereby,  or  by  law,  to  obey  it :  and,  il^he  re- 

^ ;     137  Id, 
52. 


^ 
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f ujses  or  wilfiiUy  neglects  to  obey  it,  by  punishing  him  for  a  4  CIt.  Pro. 
contempt  of  the  court :  ]*«• 

L  Where  the  judgment  is  final,  and  cannot  be  enforced  by  **  ^''*'»  **• 
execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section ;  in 
which  case,  the  part  or  part&  which  cannot  be  so  enforced, 
may  be  enforcied  as  prescribed  in  this  section. 

3.  Where  the  jucfement  is  interlocutory,  and  requires  a 
party  to  do,  or  to  refrain  from  doing,  an  act ;  except  in  a  case 
specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  in-   ^  o  ^'^,73  ^ 
to  court,  or  to  an  officer  of  the  court ;  except  where  the  ' 

money  is  due  upon  a  contract,  express  or  implied,  or  as  dam- 
ages''for  non-performance  of  a  contract.  In  a  case  specified 
in  this  subdivision,  if  the  judgment  is  final,  it  may  be  en- 
forced as  prescribea  in  this  section,  either  simultaneously  with, 
or  before  or  after  the  issuing  of  an  execution  thereupon,  as 
the  court  directs. 

fl242.  [^Im^cK  1877.]  Except  where  special  provision  is 
erwise  made  by  law,  real  proi)erty,  adjudo:ed  to  be  sold, 
must  be  sold  in  the  county  where  it  in  situated,  by  the  sherin 
of  the  county,  or  by  a  referee  appointed  by  the  court  for  that 
purpose,  who  must  execute  a  conveyance  to  the  purchaser, 
fee  conveyance  is  effectual,  to  pass  the  right,  title,  or  inter- 
est of  a  party,  adjudged  to  be  sold.  But  nothing  contained 
in  this  section  snail  be  deemed  to  repeal  or  modify  the  pro- 
visions of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court  in  any  particu- 
lar county  of  the  State. 

§  1 243.  {Arri'd  1877.]  Where  a  referee  is  appointed  by 
the  court,  to  sell  real  property,  the  court  may  provide  for  his 
giving  such  security,  as  the  court  deems  iust,  for  the  proper 
application  of  the  money  received  upon  the  sale ;  or  for  the 
payment  thereof  by  the  purchaser,  directly  to  the  person  or 
persons  entitled  thereto,  or  their  attorneys. 

§  1244.  lAmPd  1877,1879.]  A  conveyance  of  property,  -„„  «— 
sold  by  virtue  of  an  execution,  or  sold  pursuant  to  ajudg-  ****"'■•''*•• 
ment,  which  specifies  the  particular  party  or  parties,  whose 
right,  title  or  mterest  is  directed  to  be  sold,  must  distinctly 
state,  in  the  granting  clause  thereof^  whose  ri^ht,  title  or 
interest  was  sold,  and  is  conveyed,  without  naming,  in  that 
clause,  any  of  the  other  parties  to  the  action ;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  offi- 
cer executing  it  is  liable  for  the  damages,  which  the  purchaser 
sustains  by  tne  omission,  whether  he  accepts  or  refuses  to  ac- 
cept it. 

ARTICLE  THIRD. 
DocKETiNO  A  Judgment  ;  Effect  thereof  as  a  Lien  upon 

KEAIi    PROPERTT;    SUSPENDma    AND    DISCHAROINO    THS 

Lien  ;  Satisfaction  and  Assignment  of  a  Judgment. 

2  1245.  Certain  clerks   to  keep  g  1250.  Judgmentnottobea  iien 

docket-books.  until  docketed. 

1246.  Id.;  to  docket  judgments.  1251.  Real  property  bound  for 

1247.  Filing    transcripts,    and  tea  years  by  a  judg- 

docketing    judgments  ment  thus  docketed, 

thereon.  1252.  Real   properly    may    be 

1248.  Penalty  for  clerk's  neg-  levied  upon  after  ten 

lect.  years. 

1249.  Dockets  to  be  public.  1253.  Land    held  under  eon* 
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tract    nok   bound    by 
judgment. 
2  1254.  Preference  of  mortgages 
for  purchase  money. 

1255.  Certain  time  not  to  be  in- 

cluded in  the  ten  years. 

1256.  Gourt  may  order  lien  of 

Judgment  to    be   sus- 
pended upon  appeal. 

1257.  From   what  time   order 

puspends  the  lien. 

1258.  How   lien    suspended 

any  other  county. 

1259.  When  and  how  lien 

stored. 

1260.  Docket  of  judgment,  how 

cancelled. 
12GI.  Satisfaction-piece    to   be 

given   on  payment  of 

judgments 
1262.  Assignor   must^QJI^owl- 

edge  assignment. 


in 


re- 


S  12C3.  Assignee  who  is  a  receiv 
er,  etc.,  msy  file  notio**. 

1264.  Entry    in   docket,    upon 

return  of  execution 
satisfied. 

1265.  Id.;  where  execution  re- 

turned unsatisfied. 

1266.  Sheriff  to  give    copy  of 

satisfied  expc  iition; 
clerk  to  enter  satisfac- 
tion. 

1267.  Docket ;  when  to  be  dis- 

charged and'canceiled. 

1268.  Discharge  of  a  iudgment 

against  a  bankrupt. 

1269.  Power  of  courts  respect- 

ing docket 

1270.  Clerk   to    file  and   note 
assignment  of  Judgment. 

1272.  To  what  Judgments  and 
J-  execuMons  ttato  article 
applies. 


§  1245.  Each  county  clerk,  each  clerk  of  a  superior  city 
court,  and  the  clerk  of  the  marine  court  of  the  city  of  New 
York,  must  keep  one  or  more  books,  ruled  in  columns,  con- 
venient for  makmg  the  entries,  prescribed  in  the  next  section; 
in  which  he  must  docket,  in  its  regular  order  and  according 
to  its  priority,  each  judgment^  which  he  is  required  by  this 
article  to  docket.  The  expense  of  procuring  a  new  book, 
when  necessary,  is  a  county  charge. 

g  1246.  Each  clerk,  specified  in  the  last  section,  must, 
when  he  files  a  iudgnient-roll,  upon  a  judgment,  rendered  in 
a  court  of  which  he  is  clerk,  docket  the  iud^ment>  bjr  enter- 
ing, in  the  jjroper  docket-book,  the  foliowmg  particulars, 
under  the  initial  letter  of  the  surname  of  the  judgment  debtor, 
in  its  alphabetical  order  : 

1.  The  name,  at  length,  of  the  judgment  debtor  ;  and  also 
his  residence,  title,  and  trade  or  profession,  if  any  of  them 
are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

.  4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was 
docketed  in  his  office. 

.  6.  The  court  in  which  the  judgment  was  rendered,  and  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the 
judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries 
liiust  be  repeated,  under  the  initial  letter  of  toe  surname  of 
each. 

§  1247.  A  clerk,  with  whom  a  judgment-roll  is  filed,  up- 
on a  judgment  docketed  as  prescribed  in  the  last  section, 
must  furnish,  to  anj^  person  applyino^  therefor,  and  paying  the 
fees  allowed  by  law,  one  or  more  transcripts  of  the  docket ' 
of  the  judgment,  attested  by  his  signature.  A  county  clerk, 
to  whom  such  a  transcript  is  presented,  must^  upon  payment 
of  his  fees  therefor,  innnediately  file  it,  and  docket-  the  judg- 


ment,  as  prescribed  in  the  last  section,  in  the  appropriate 
docket-book,  kept  in  his  office. 

§  1248.  A  clerk  who  omits,  as  soon  as  practicable,  to 
docket  a  judgment  required  to  be  docketed,  or  to  furnish  a 
transcript  of  a  judgment  so  docketed  in  his  office,  as  pre- 
scribed in  the  last  two  sections,  forfeits,  to  the  person  aggriev- 
ed, two  hundred  and  fifty  dollars,  in  addition  to  the  damages 
sustained  by  reason  of  the  omission. 

§  124;Q.  A  docket-book,  kept  by  a  clerk,  must  be  kept 
open,  during  the  business  hours  fixed,  by  law,  for  search  and 
examination  by  any  person. 

§  1250.  A  judgment,  required  to  be  docketed,  as  pre- 
scribed in  this  article,  neither  affects  real  property  or  chattels 
real,  nor  is  entitled  to  a  preference,  until  toe  judgment-roll 
is  filed,  and  the  judgment  docketed. 

^  1261.  Except  as  otherwise  speciallv  prescribed  by  law,  2  Month.  L. 

'  a  jud^nient,  hereafter  rendered,  which  is  aocketed  in  a  county  Bui.  36. 

clerk's  office,  as  prescribed  in  this  article,  binds,  and  is  a  WN.Y. State 

chaige  upon,  for  1^  years  after  filing  the  judgment-roll  and  ^^R  ^^^i., 

no  longer,  the  real  property  and  chattels  real  in  that  county,  V^i  v  y  m 

which  the  judgment  debtor  has,  at  the  time  of  so  docketing  }     sf/i  ->'■»  o 

it,  or  which  he  acquires  at  any  time  af  terwards^  and  within  ^  '  »  -  a.  z  J  o 
the  ten  years. 

§  1252.  When  ten  years  after  filing  the  iudgment-roU  i,  /  S^/il^^ 
have  expired, .real  property  or  a  chattel  real,  which  the  jud^-  ^3  J^^^R,  ^"^^ 
ment  debtor,  or  real  property  which  a  person,  deriving  bis /yy/^.w. 4/-/ 
right  or  title  thereto,  as  tne  heir  or  devisee  of  the  judgment 
debtor,  then  has^  in  any  county,  may  be  levied  upon,  b^  virtue 
of  an  execution  against  property,  issued  to  the  sheriff  of  that 
county,  upon  a  judgment  hereafter  rendered,  by  filing,  with 
the  clerk  of  that  county,  a  notice,  subscribed  by  the  Rnerifr^ 
describing  the  judgment,  the  execution,  and  the  property 
levied  upon ;  and,  if  the  interest  levied  upon  is  that  of  an  heir 
or  devisee,  specifying  that  fact,  and  the  name  of  the  heir  or 
devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  pur- 
•  pose,  the  judgment  debtor,  or  nis  heir  or  devisee,  named  in 
the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment 
binds,  and  becomes  a  charge  upon,  the  right  and  title  thus 
levied  upon,  of  the  judgment  debtor,  or  of  bis  heir  or  devisee, 
as  the  case  may  be,  omy  from  the  time  of  recording  and  in- 
dexing the  notice,  and  until  the  execution  is  set  aside,  or  re- 
tumecL 

§  1 263.  The  interest  of  a  person,  holding  a  contract  for  30  m  y  a*««* 

the  purchase  of  real  property,  is  not  bound  by  the  •docketing  Rep'eS 

of  a  judgment ;  and  cannot  be  levied  upon  or  sold,  by  virtue  13Q  jj  y  482 
of  an  execution  issued  upon  ia  judgment 

§  1264,  Where  real  property  is  sold  and  conveyed,  and, 
at  the  same  time,  a  mort'gage  thereupon  is  given  by  the  pur- 
chaser, to  secure  the  payment  of  the  whole  or  a  part  of  the 
purchase-money,  the  hen  of  the  mortgage,  upon  that. real 
property,  is  superior  to  the  lien  of  a  previous  judgment  against 
the  purcnaser.' 

§  1266.  The  time,  during  which  a  judgment  creditor  is 
stayed,  by  an  injunction  or  other  order,  or  oy  the  operation 
of  an  appeal,  or  by  express  provision  of  law,  from  enforcing  a 
judgment,  is  not  a  part  of  the  ten  years,  to  which  the  lien  of- 


r 
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a  judgment  is  limited  by  this  article.  But  this  section  does 
not  extend  the  time  of  the  lien^  as  against  a  purchaser,  cred- 
itor, or  mortgagee  in  good  f  aitn. 

87  N.  Y.  10.         g  1256.  Where  an  appeal  from  a  judgment  has  been  per- 
J?  iii  fected,  and  an  undertaking  has  been  given,  sufficient  to  en- 

35  Hun  6.37  ^^^^®  ^^®  appellant  to  a  stay  of  the  execution  of  the  judgment, 
133  N  Y*.  606.  without  an  order  for  that  purposcj  the  court  in  wmch  the 
judgment  was  recovered^  may,  in  its  discretion,  and  upon 
such  terms  as  justice  requires,  make  an  order,  upon  notice  to 
the  attorney  for  the  respondent,  and  to  the  sureties  in  the 
undertaking,  exempting  from  the  lien  of  the  judgment,  as 
against  judgment  creditors,  and  purchasers  and  mortgagees 
in  good  faith,  the  real  property  or  chattels  real,  upon  which 
the  judgment  is  a  lien,  or  a  portion  thereof^  specifically  des- 
cribed in  the  order.  If  all  the  property,  subject  to  the  lien,  is 
so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of 
the  judgment,  in  each  place  where  it  appears  in  the  docket- 
book,  substantially  as  follows :  ^^  Lien  suspended  upon  appeal. 
See  order  entered  ; ''  adding  the  proper  date.  If  a  portion 
only  is  exempted,  the  order  must  direct  the  clerk  to  make,  in 
like  manner,  an  entry,  substantially  as  follows  :  "  Lien  parti- 
ally suspended  upon  appeal  See  order  entered ;  ^'  adding  the 
proper  date.  The  clerk  must,  when  he  files  the  motion  papers, 
and  enters  the  order,  make  the  entry  or  entries  in  the  docket- 
book,  as  required  by  the  order. 

§  1257.  Where  an  order  is  made,  as  prescribed  in  the 
last  section,  by  the  supreme  codrt  or  by  a  county  court,  it 
operates  as  a  suspension  of  the  lien  upon  property  situated  in 
the  county,  where  the  judgment-roll  is  filed,  from  the  time 
when  the  order  is  entered,  and  the  proper  entry  made  in  the 
docket-book.  If  the  property  exempted  is  situated  in  another 
county,  ot*  if  the  order  was  made  by  a  court,  other  than  the 
supreme  court  or  a  county  court,  the  order  operates  as  a  sus- 
pension, from  the  time,  when  the  proper  entry  is  made  in  the 
aocket-Dook,  kept  by  the  clerk  of  that  county,  as  prescribed 
in  the  next  section. 

§  1258.  The  clerk,  with  whom  the  order  is  entered, 
must,  upon  payment  of  his  fees  therefor,  furnish  to  the  party 
who  obtained  the  order,  one  or  more  transcripts,  attested  by 
bis  signature,  of  the  docket  of  the  judgment,  including  the 
entry  made  upon  the  docket.  A  county  clerk,  in  whose  office 
the  judgment  is  docketed,  must,  upon  payment  of  his  fees 
therefor,  immediately  file  such  a  transcript;  and  make  an 
entry  upon  the  docket  of  the  judgment,  in  each  place  where 
it  appears  in  his  docket-book,  substantially  as  follows :  "  Lien 
suspended,"  or,  "Lien  partially  suspended,"  according  to  the 
entry  upon  the  original  docket,  and  also,  **  See  transcript 
filed ;"  adding  the  proper  date. 

87  N.  Y.  10.  §  1259.  At  any  time  after  a  judgment,  which  has  ceased 
to  be  a  lien,  as  prescribed  in  the  last  three  sections,  is  affirm- 
ed, or  the  appeal  therefrom  is  dismissed,  the  lien  tnereof  may 
be  restored,  as  follows  : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  or  priority  of 
the  new  docket  *,  and  he  must  write  upon  the  new  docket^,  the 
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words,  "  Lien  restored  by  redocket ; "  adding  the  date  of 
docketing. 

2,  A  transcript  of  the  new  docket  must  be  furnished  to  a 
county  clerk,  in  whose  oflBce  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sectk>Ds ; 
and  thereupon  the  judgment  must  be  docketed  by  him  anew, 
in  the  order  of  the  priority  of  the  new  docket,  llie  clerk  who 
so  redockets  the  judgment,  must  make  an  entry  upon  the 
new  docket,  substantially  as  follows  :  "  Lien  restorea  by  re- 
docket.  See  transcript  filed ; "  adding  the  date  of  redocket- 
ing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  un- 
expired period  thereof,  as  if  the  order  had  not  been  made  ; 
but  with  like  effect  only,  as  against  judgment  creditors,  pur- 
chasers, and  mortgagees  in  good  faith,  as  if  the  judgment  nad 
then  been  first  docketed. 

§  1260.  The  docket  of  a  judgment  must  be  cancelled  and 
discharged  by  the  clerk,  in  wnose  oflBce  the  judgment-roll  is 
filed,  upon  filing  with  him  a  satisf action-pieoe,  describing  the 
judgment,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision, 
the  satisfaction-piece  must  DC  executed  by  the  party,  in  whose 
favor  the  jud^ent  was  rendered,  or  his  executor  or  adminis- 
trator ;  or,  if  it  is  made  within  two  years  after  the  filing  of 
the  judgment-roll,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoxed,  a 
satisfaction  by  him  is  not  conclusive,  against  the  person  en- 
titled to  enforce  the  judgment,  in  respect  to  a  person,  who 
had  actual  notice  of  the  revocation,  before  a  payment  on  the 
judgment  was  made,  or  a  purchase  of  property  bound  there- 
by was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  adminis- 
trator, has  been  filed  in  the  clerk's  office,  the  satisfaction- 
piece  must  be  executed  by  the  person,  who  appears,  from  the 
assignmeut,  or  from  the  last  of  the  subsequent  assignments^ 
if  any,  so  filed,  showing  a  continuous  chain  of  title,  to  be  the 
owner  of  the  judgment ;  or  by  his  executor  or  admistrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attoiney  in 
fact,  in  behalf  of  a  person  authorized  to  execute  it,  other  than 
the  attorney  of  record,  an  instrument,  containing  a  power  to 
acknowledge  the  satisfaction,  must  be  filed  with  the  satisfao- 
tion-piece,  unless  it  has  been  recorded,  in  the  proper  book  for 
recording  deeds,  in  that  or  another  county  ;  in  which  case,  the 
satisfaction-piece  must  refer  to  the  record,  and  the  clerk  may, 
for  his  own  indemnity,  require  evidence  or  a  record  remain- 
ing in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attor- 
ney must  be  acknowledged,  before  the  clerk,  or  his  deputy, 
and  certified  by  him  thereupon  ;  or  it  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
coraed  in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must 
execute,  and  acknowledge  before  the  proper  officer,  a  satis- 
faction-piece thereof,  at  the  request  of  the  judgment  debtor, 
or  of  a  person  interested  in  property  bound  by  the  judgment, 
upon  presentation  of  a  satisfaction-piece,  and  payment  of  the 
sum  oue  upon  the  judgment,  and  the  fees  allowed  by  law  for 
taking  the  aeknowledgment  of  a  deed. 

§  12621.  A  person,  who  has  heretofore  executed,  or  here- 
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afteFjexecuteSy  a  written  assignment  of  a  iudgment,  owned 
by  him,  without  acknowledging  the  executed*  thereof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed, 
must  so  acknowledge  it,  at  the  request  of  his  assignee,  or 
of  a- subsequent  assignee  thereof,  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment,  and  payment  of  the 
officer's  fees. 

S  1263.  A  resident  of  the  State,  or  a  person  having  an 
office  within  the  State^  for  the  regular  transaction  of  business 
in  person,  who  becomes  the  owner  of  a  judgment,  by  virtue 
of  a  general  assignment  for  the  benefit  of  creditors,  or  of  an 
aippointment  as  a  receiver,  or  trustee  or  assignee  of  an  insol- 
vent debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose 
office  the  judgment-roll  is  filed,  a  notice  of  the  assi^ment,  or 
of  his  appointment,  and  of  his  ownership  of  the  judgment. 
The  notice  must  be  subscribed  by  him,  adding  to  his  signature 
his  place  of  residence,  and  also,  if  he  resides  without  the 
State,  his  office  address.  A  notice  so  filed  has  the  same  force 
and  effect,  for  the  purposes  of  this  article,  as  if  it  was  an  as- 
signment of  the  judgment. 

§  1264.  "Where  an  execution  is  returned,  wholly  or  partly 
satisfied,  the  clerk  must  make  an  entry  of  the  satisfaction,  or 
partial  satisfaction,  in  the  docket  of  the  judgment,  upon  which 
it  was  issued.  Thereupon  the  judgment  is  deemed  satisfied,  to 
the  extent  of  the  amount  returned  as  collected,  unless  the  re- 
turn is  vacated  by  the  court. 

tl265.  Where  an  execution  is  returned  wholly  unsatis- 
,  the  clerk  must  immediately  make,  in  the  docket  of  the 
judgment,  upon  which  it  was  issued,  an  entry  of  the  fact> 
stating  the  time  when  the  execution  was  returned. 

§  1266.  A  sheriff,  upon  being  paid  the  full  amount  due 
upon  an  execution  in  his  hands,  must  immediately  indorse 
thereupon  a  return  of  satisfaction  thereof.  He  must  also  de- 
liver, to  the  person  making  the  payment  upon  the  latter's 
request,  and  payment  of  the  fees  allowed  by  law  therefor,  a 
certified  copy  of  the  execution,  and  of  the  return  of  satisfac- 
tion thereupon:  which  may  be  filed  with  the  clerk  of  the 
same  county,  wno  must  thereupon  cancel  and  discharge  the 
docket  of  the  judgment,  as  if  the  judgment-roll  was -filed  in 
his  office,  and  the  execution  was  returned  to  him,  as  satisfied. 
But  this  section  does  not  exonerate  the  sheriff,  from  his  duty 
to  return  the  execution,  to  the  clerk  with  whom  the  judgment 
roll  is  filed. 

§  1267.  The  clerk  of  a  county,  with  whom  a  judgment 
has  been  docketed,  must  cancel  and  discharge  the  docket 
thereof,  upon  the  filing,  with  him,  of  a  certificate  of  the 
clerk,  with  whom  the  judgment-roll  is  filed,  showing  that  the 
judgment  has  been  reversed,  vacated,  or  satisfied  of  record; 
or  the  certificate  of  the  clerk  of  the  county,  with  whom  a  copy 
of  an  execution,  and  of  a  return  of  satisfaction  thereupon, 
have  been  filed,  as  prescribed  in  the  last  section,  showing  that 
they  have  been  so  filed,  and  the  docket  cancelled  and  dis- 
charged accordingly. 

C.  322n!     '       §  1268.  At  any  time  after  two  years  have  elapsed,  since 
U  Hud,' 585.  au  bankrupt  was  discharged  from  his  debts,  pursuant  to  the 

*  So  la  original. 
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acts  of  Congress  relating  to  bankruptcy,  he  may  apply,  upon   e2  How.  Pr. 
proof  of  his  discharge,  to  the  court  in  which  a  judgment  was   4o2 :  Id.  S06.' 
rendered  against  him,  for  an  order,  directing  the  judgment  91  N.  Y.  171. 
to  be  cancelled  and  discharged  of  record.    If  it  appeara  that   ^  ^^-  Pi^> 
he  has  been  discharged  from  the  Daymen t  of  that  judgment,    l*S\g  y  .— 
an  order  must  be  made  accordingly ;  and  thereupon  the  clerk   *"®  '••  *^'  ***• 
must  cancel  and  discharge  the  docket  thereof,  as  if  the  prop- 
er satisfaction-piece  of  the  judgment  was  filed.    Notice  •f 
the  application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  oe  given  to  the  judgment  creditor,  un- 
less his  written  consent  to  the  granting  of  the  order,  with 
satisfactory  proof  of  the  execution  thereof,  and,  if  he  is  not 
the  party  in  whose  favor  the  judgment  was  rendered,  that  he 
is  the  owner  thereof,  is  presented  to  the  court,  upon  the  ap- 
plication. 

§  12dO .  A  court  of  record  has  the  same  power  and  juris- 
diction, concerning:  the  docket  of  its  judg^mentsL  kept  by  a 
county  clerk,  which  it  has  concerning  the  docket,  Kept  by  its 
own  clerk.  It  may  direct  that  such  a  docket  be  amended  ;  or 
that  its  judgment,  there  docketed,  be  docketed  nunc  pro 
tunc. 

§  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of 
record,  of  an  assignment  of  a  judgment,  entered  in  his  office, 
executed  by  a  person  entitled  to  satisfy  the  judgment,  as 

Srescribed  in  section  one  thousand  two  hundred  and  sixty  of 
lis  acty  and  otherwise  executed  as  prescribed  in  that  section, 
with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the 
fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing  a 
judgment  thereux>on,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing ;  or,  if  he  keeps 
a  separate  book  for  the  entry  of  assignments  of  judgments, 
an  entry,  referrino:  to  the  page  of  the  book,  where  the  filing 
of  the  assignment  is  noted. 

§  1271.  CK^>eaZed  1879.1 

§  1272-  This  article  applies  only  to  a  judgment  wholly 
or  partly  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money  ;  and  to  an  execution  issued  upon  such  a  judg- 
ment. 

TITLE  IL 
Judgments  taken  withotU  process, 

Abtiglb  1.  Confension  of  judgment. 

2.  Submission  of  a  controversy,  upon  facts  admitted. 

ARTICLE  FIRST. 

CoNFESSioir  OF  Judgment. 

2  1273.  Judgment  may  be  con-  inland  enforcing  the 

fessed.      Married   wo*  jadgment. 

man  may  confess.  g  1277.  Execution,     where     the 

1274.  Statement;  form  thereof.  judgment  is  not  all  due. 

1.275.  Statement  to  be  filed,  and  1278.  Confession  by  one  of  sev- 

judgment  entered.  eral  joint  debtors. 
1276.  Judgment   roll;    docket- 

§  1273.  [^m'd  1877.]  A  judgment  by  confession  may  be 
entered,  without  action,  either  for  money  due  or  to  become 
due,  or  to  secure  a  person  against  contiugcnt  liability  in  be- 
half of  the  defendant,  or  both,  as  prescribed  in  this  article. 
A  married  woman  may  confess  such  a  judgment  if  the  debt 
WA9  contr^te4  for  the  beoetit  of  her  separate  estate,  or  io 
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the  course  of  any  trade  or  other  business,  carried  on  by  her 
on  her  sole  and  separate  account. 
27  Hun  601.       §  ^^*^^  A  written  statement  must  be  made  and  signed 
128  N.Y.  887.  by  the  defendant,  to  the  following  eCPect : 

1.  It  must  state  the  sum,  for  which  judgment  may  be  en- 
tered, and  authorize  the  entry  of  judgment  therefor, 
a.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
5  N.y.supp.   ijeoome  due,  it  must  state  concisely  the  facts,  out  of  which 

mK  Y  A'Vi  the  debt  arose ;  and  must  show,  that  the  sum  confessed  there- 
for  is  justly  due,  or  to  become  due. 

8.  It  the  judgment  to  be  confessed  is  for  the  purpose  of  se- 
curing the  plaintiff^  against  a  contingent  liability,  it  must 
state  concisely  the  facts,  constituting  the  liabiUty  ;  and  must 
show,  that  the  sum  confessed  therefor  does  not  exceed  the 
amount  of  the  liabiUty. 

The  statement  must  be  verified  hy  the  oath  of  the  defend- 
ant, to  the  effect)  that  the  matters  of  fact  therein  set  forth  are 
true. 

§  1276.  At  any  time  within  three  years  after  the  state- 
ment is  verified,  it  may  be  filed  with  a  county  clerk,  or  with 
the  clerk  of  a  superior  city  court,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the 
statement,  with  the  clerk  of  the  marine  court  of  the  city  of  New 
York.  Thereupon  the  clerk  must  enter,  in  like  manner  as  a 
judgment  is  entered  in  an  action,  a  judgment  for  the  sum  con- 
fessed, with  costs,  which  he  must  tax,  to  the  amount  of  fifteen 
dollars,  besides  disbursements  taxable  in  an  action.    If  the 


statement  is  filed  with  a  county  clerk,  the  judgment  must  be 
entered  in  the  supreme  court ;  if  it  is  filed  with  the  clerk  of 
another  court,  specified  in  this  section,  the  judgment  must  be 
*  entered  in  the  court  of  which  he  is  clerk.    But  a  judgment 

shall  not  be  entered  upon  such  a  statement,  after  the  defend- 
ant's death. 

§  1276.  [AmH  1879.]  The  clerk,  immediately  after  en- 
tering the  judgment,  must  attach  togather*  and  file  the  state- 
ment, as -verified,  and  a  copy  of  the  judgment,  which  consti- 
tute the  judgment-roll.  The  judgment  may  be  docketed,  and 
enforced  against  property,  in  the  same  manner,  and  with  the 
same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same 
court ;  and  each  provision  of  law,  relating  to  a  judgment  in 
an  action,  and  the  proceedings  subsequent  thereto,  apply  to  a 
judgment  thus  taken. 

52  Hun  561  §  1277.  Where  the  debt,  for  which  the  judgment  is  ren- 
*  *  dered,  is  not  all  due,  execution  may  be  issued,  upon  the  judg- 
ment, for  the  collection  of  the  sum  which  has  become  due. 
The  execution  must  be  in  the  form  prescribed  by  law,  for  an 
execution  upon  a  judgment  for  the  full  amount  recovered ; 
but  the  person  whose  name  is  subscribed  to  it,  must  indorse 
thereupon  a  direction  to  the  sheriff,  to  collect  only  the  sum 
due,  stating  the  amount  thereof,  with  interest  thereon,  and 
the  costs  of  the  judgment.  Notwithstanding  the  issuing  and 
collection  of  such  an  execution,  the  judgment  shall  remain  as 
security  for  the  sum  or  sums  to  become  due,  after  the  execu- 
tion is  issued.  When  a  further  sum  becomes  due,  an  execu- 
tion may,  in  like  manner,  be  issued  for  the  collection  thereof ; 
and  successive  executions  may  be  issued,  as  further  sums  be- 
come due. 

*  So  in  original. 
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§  1278.  One  or  more  joint  debtors  may  confess  a  iudg>  to  How  Pr 

meat  for  a  joint  debt,  due  or  to  become  due.    Where  all  the  379       ' 

joint  debtors  do  not  unite  in  the  confession,  the  judgment  93  n.  y.  349. 

must  be  entered  and  enforced  against  those  ooiy  who  confess-  31  Hun,  390! 

ed  it ;  and  it  is*  not  a  bar  to  an  action  against  idl  the  joint  9S.  Y,  State 

debtors,  upon  the  same  demand.  f^^v*** 

20  Abb.  N.  C.  321 ;  29  N.  Y.  SUte  Rep.  258.  » iSb  H  o' 

ARTICLE  SECOND.  i03.  * 

Submission  of  a  Contbovbbst,  upon  Facts  admitted. 

2  12r9.  GontroTersy,  how  submit*  comes  an  action. 

ted  without  process.  |  1281.  Sabseqneot    proceedings 
1280.  Papers  to  be  filed ;  con-  regulated, 

trovers}'  thereupon  be- 

§  1270.  The  parties  to  a  question  in  difference,  which    jq  >veek. 
might  be  the  subject  of  an  action,  being  of  full  age,  may   012.973.' 
agree  upon  a  case,  containing  a  statement  of  the  facts,  upon   n  Week, 
which  the  controversy  depends ;  and  may  present  a  written   Dig.  186. 
submission  thereof  to  a  court  of  record,  which  would  have   92  N.  Y.622; 
jurisdiction  of  an  action,  brought  for  the  same  cause.  The  case  ^  \^'  ^iLa 
must  be  accompanied  with  the  affidavit  of  one  of  the  parties,  to   f  ^  y"t  JS 
the  effect^  that  the  controversy  is  real ;  and  that  the  submis-   j^i^A  q^. 
sion  is  made  in  good  faith,  for  the  purpose  of  determining  the   114  N.Y.  618. 
rights  of  the  parties.    The  submission  must  be  acknowledged   183M.Y.2;<9. 
or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be  re-    136H.T.40«* 
corded  in  the  county  where  it  is  filed.  J*J;  137  Id. 

g  1280.  The  case,  submission,  and  affidavit,  must  be  filed  jq  Week. 
In  the  office  of  the  clerk  of  the  court,  to  which  tne  submission  pig.  273. 
is  made.  If  the  submission  is  made  to  the  supreme  court, 
they  must  be  filed  in  the  office  of  the  county  clerk,  if  any, 
specified  in  the  submission ;  if  no  county  clerk  is  so '  specified, 
they  may  be  filed  in  the  office  of  any  county  clerk.  The  fil- 
ing is  a  presentation  of  the  submission ;  and  thenceforth  the 
controversy  becomes  an  action  ;  and  each  provision  of  law, 
relating  to  a  proceeding  in  an  action,  applies  to  the  subse- 
quent proceedings  therein,  except  as  otherwise  prescribed  in 
the  next  section. 

§  1281.  An  order  of  arrest,  an  injunction,  or  a  warrant 
of  attachment,  cannot  be  granted  in  such  an  action :  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs 
cannot  be  taxed,  for  any  proceedings  before  notice  of  trial ; 
the  action  must  be  triea  by  the  court,  upon  the  case  alone : 
and  the  case,  submission,  affidavit,  and  a  certified  copy  of  the 
judgment,  and  of  any  order  or  paper,  necessarily  affecting 
the  judgment,  constitute  the  judgment-rolL  If  the  action  is 
m  the  supreme  court,  a  superior  citv  court,  or  the  marine 
court  of  the  city  of  New  York,  it  must  "be  tried,  and  judgment 
rendered  at  the  general  term.  If  the  statement  of  facts  con- 
tained in  the  case,  is  not  sufficient  to  enable  the  court  to  ren- 
der judgment,  an  order  must  be  made  dismissing  the  submis- 
sion, without  costs  to  either  party ;  unless  the  court  permits 
the  parties,  or,  in  a  proper  case,  their  representatives,  to  file 
an  additional  statement,  which  it  may  do,  in  its  discretion, 
without  prejudice  to  the  original  statement. 

TITLE  IIL 

VdccUing  or  setting  aside  a  judgmentj  for  irregularity  or 

error  in  fact. 

I  1282  Motion  to  set  aside  judg-  g  1283.  Motion  to  set  aHide  judg- 
ment for  irregularity ;  ment  for  error  in  fact ; 
when  it  may  be  hef»r4,  when  it  may  be  made 

by  party. 
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2  1284.  Id.;  after  a  party^s  death.  ment  has  been  conrey- 

1285.  Id.;   by  a  persoD  not   a  ed. 

party.  g  1289.  Hovnr  notice  given  under 

1286.  Id.;  when  sereral  parties  this  title. 

are  entitled  to  move.  1290.  Within  what  time  motion 

1287.  To  whom  notice   of  the  to  be  made. 

.  motion  must  be  given.  1291.  Exceptions  in    cases   of 

1288.  Id.;    when  real  property  disability. 

recovered  by  thejudg-  1292.  Restitution;    when     di- 

rected. 

78N.  Y.  362;  §  1282.  A  motion  to  set  aside  a  final  judgment,  for  ir- 
98  Id.  434.  regularity,  shall  not  be  heard,  after  the  expiration  of  one 
3  N.Y.8upp.  year  since  the  filing  of  the  judgment-roll ;  unless  notice  there- 
1'20-  of  is  ^iven  for  a  day  within  the  year,  and  either  the  hearing 

1  q«  X  Y  tft7  ^^  adjourned,  by  one  or  more  orders,  until  after  the  expiration 
136X4.Y.  287.  Qf  j^jjQ  year ;  or  the  term,  for  which  it  is  thus  noticed,  is  not 
held.  In  the  latter  event,  the  motion  may  be  re-noticed  for, 
and  heard  at,  the  next  term  at  which  it  can  be  made,  held  not 
less  than  ten  days  after  the  day,  when  the  first  term  was  ap- 
pointed to  be  held. 

78  N.  Y.  362.  §  1283.  A  motion  to  set  aside  a  final  judgment,  rendered 
SN.Y.Supp.  in  a  court  of  record,  for  error  in  fact,  not  arising  upon  the 
120.  trial,  may  be  made  by  the  party]  against  whom  it  is  rendered; 

or,  if  an  execution  has  not  been  issued  thereon,  and  the  judg- 
ment has  not  been  wholly  or  partly  satisfied  or  enforced,  by 
the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made,  after  the  death  of  a 
partv  entitled  to  make  it,  as  prescribed  in  the  last  section,  by 
the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chat- 
tel, or  an  interest  in  real  property,  which  is  declared  by  law 
to  be  assets,  the  motion  may  be  made  by  his  executor  or  ad- 
ministrator. 

a.  Where  the  judgment  awards  real  property,  or  the  pos- 
session thereof,  or  where  the  title  to  or  an  estate  or  interest  in 
real  property  is  determined  or  affected  thereby,  the  motion 
may  De  made  by  the  heir  of  the  decedent,  to  whom  the  real 
property  descended,  or  might  have  descended,  or  by  the  per- 
son to  whom  he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of 
two  or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
survivor,  and  the  person  who  would  have  been  entitled  to 
make  it,  if  the  judgment  had  been  rendered  in  favor  of  or 
against  the  decedent  only. 

§  1285.  A  motion  may  be  made,  either  before  or  after 
the  death  of  the  defendant,  by  a  person,  who  is  not  a  party, 
to  set  aside,  for  error  in  fact,  not  arising  upon  the  trial,  a 
judgment,  rendered  in  an  action  against  a  tenant  for  life,  or 
for  years,  awarding  real  property,  or  the  possession  of  real 
property,  in  which  the  person  making  the  motion  has  an 
estate,  or  interest,  in  reversion  or  remainder. 

§  1280.  Where  two  or  more  persons  are  entitled  to  move 
to  set  aside  a  judgment,  as  prescribed  in  the  last  three  sec- 
tions, one  or  more  of  them  may  move  separately  ;  but,  in  that 
case,  notice  of  the  motion  must  be  given  to  those  who  do  not 
join  therein,  in  like  manner  as  if  they  were  adverse  parties. 

§  1287.  Notice  of  a  motion  to  set  aside  a  final  judgment, 
for  error  in  fact,  not  arising  upon  the  trial,  must  be  given  to 
the  adverse  party,  or,  in  case  of  his  death,  to  each  person  who 
might  have,  moved,  as  against  the  moving  party,  to  set  aside 
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the  judgment  for  the  same  cause,  as  prescribed  in  this  title. 
Where  the  motion  is  made  by  the  party  against  whom  the 
judgment  is  rendered,  or  by  his  heir,  devisee,  executor,  or  ad- 
ministrator, service  of  the  notice,  \ijx>n  the  attorney  of  record 
for  the  party,  in  whose  favor  the  judgment  is  rendered,  has 
the  like  effect,  as  if  it  was  served  upon  the  party. 

§  12d8.  Where  the  judgment  awards  real  property,  or 
the  possession  thereof,  or  wnere  the  title  to,  or  an  estate  or 
interest  in,  real  property  is  determined  or  affected  thereby, 
and  the  real  property,  or  estate,  or  interest  therein,  has  been 
conveyed,  by  the  adverse  party,  more  than  eight  days  before 
the  hearing  of  the  motion,  notice  of  the  niotion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under 
the  conveyance. 

§  128Q.  Notice  must  be  given,  in  a  case  speciBed  in  this 
title,  by  personal  service  of  a  written  notice,  or  of  an  order  to 
show  cause  why  the  motion  should  not  be  grfinted  ;  or,  if  a 
person  entitled  to  notice  cannot,  with  due  diligence,  be  found 
within  the  State,  in  any  manner  which  the  oouH,  or  a  judge 
thereof,  directs  in  an  order  to  show  cause,  or  which  the  court 
directs  in  a  subsequent  order. 

B  1290.  A  motion  to  set  aside  a  final  judgment,  for  error  73  N.  Y.  362. 

in  fact,  not  arising  upon  the  trial,  shall  not  m  heard,  except  S  Redr.'  477. 

as  specified  in  the  next  section,  after  the  expiration  of  two  S-'^  Hud,  354; 

years  since  the  filing  of  the  judgment-roll,  unless  notice  there-  J^J^  ^' 

of  is  ^ven,  for  a  day  within  the  two  years  ;  and  either  the  »  N.y.8upp. 

hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  tog*  ■»  y  m? 

exfHration  of  the  two  years  ;  or  the  term,  for  which  it  is  thus  29  Abb  NC* 

noticed,  is  not  held.    In  the  latter  event,  the  motion  may  be  404.     '       * 
re-noticed  for,  and  heard  at,  the  next  term  at  which  it  can  be 
made,  held  not  less  than  ten  days  after  the  day,  when  the 
first  term  was  appointed  to  be  held. 

§  12Q1.  If  the  person  against  whom  the  judgment  is  ren-   39Abb.  N.C. 
dered,  is.  at  the  time  of  filing  the  judgment-roll,  either  404. 

1.  w  ithin  the  age  of  twenty-one  years  ;  or 

2.  Insane  ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon 
conviction  of  a  criminal  offence^  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time^  limit- 
ed by  the  last  section  ;  except  that  the  time  within  which  the 
motion  may  be  heard,  cannot  be  extended  more  than  five 
years  by  such  a  disability  nor,  in  any  case,  more  than  one 
year  after  the  disability  ceases. 

§  12913.  Where  a  judgment  is  set  aside  for  any  cause,   i32N.Y.36a 
upon  motion,  the  court  may  direct  and  enforce  restitution,  in 
liKe  manner,  with  like  effect,  and  subject  to  the  same  condi- 
tkmSf  a?  where  a  judgment  is  reversed  upon  appeal 
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CHAPTER  Xn. 

APPEALS. 

TITLE  L— General  provisions,  relating  to  the  appeals 

PROVIDED  FOR  IN  THIS  CHAPTER. 

TITLE  II.— Appeal  to  the  court  of  appeals. 
TITLE  IIL— Appeal  to  the  supreme  court  from  an  infe- 
rior COURT. 
TITLE  IV.— Appeal  to  the  general  term  of  the  supreme 

COURT,  OR  OF  A  SUPERIOR  CITY  COURT. 

TITLE  v.— Appeal  from  a  final  determination  in  a  spec- 
ial PROCEEDING. 

TITLE  L 

General  provisionSf  relating  to  the  appeals  provided  far  in 

tfiis  chapter. 


Z  1293.  Writs    of   error  abolish- 
ed. I  1310. 

1294.  Wiien   party  may  appeal. 

1295.  Parties  to   appeal  ;   how 

designated.     Title    of  1311. 

cause. 

1296.  When  a  person  entitled 

to  become  a  party  may  1312. 

appeal. 

1297.  Appeal     when     adverse 

party  has  died.  1313. 

1298.  ProceedingP,  when  party 

dies  pending  appeal. 

1299.  Order  of  substitution.  1314. 

1300.  Appeal,  how  taken. 

1301.  When  notice  of  appeal  to  1316. 

specify     interlocutory 
judgment,  etc.  1316. 

1302.  Proceedings,  if  attorney 

or  party  not  found. 

1308.  Defects    in   proceedings  1317. 

may  be  supplied. 

1304.  Order     appealed      from  1318. 

'  must  be  entered.    Pro- 

ceedings    to     compel  1319. 

entry. 

1805.  Security  may  be  waived. 

1306.  Deposit,  in  lieu  of  under-  1320. 

taking.  1321. 

1307.  Undertaking     must     be 

filed. 

1308.  New  undertaking  to   be  1322. 

given,  when    sureties 

are  insolvent,  etc.  1323. 

1309.  Action  upon  undertaking, 


when  not  to  be  brought. 

When  appeal  stays  pro- 
ceedings ;  effect  there- 
of. 

Levy  upon  personal  prop-    ^ 
erty,  when  superseded 
by  appeal. 

Court  may  limit  amount 
of  security  in  certain 
cases. 

No  security  nece8sary,on 
appeal  by  the  people, 
etc. 

Id.;  on  appeal  by  munici- 
pal corporation. 

Papers  to  be  transmitted 
to  appellate  court. 

Interlocutory  Judgment, 
or  intermediate  order, 
may  be  reviewed. 

Judgment  or  order  on  ap- 

Eeal. 
en  no  appeal  lies  from 
judgment  of  reversal. 

Mode  of  enforcing  affirm- 
ed or  modified  Judg- 
ment. 

Id.;  as  to  order. 

Mode  of  cancelling  dock- 
et of  reversed  or  modi- 
fied judgment. 

Id.;  when  reversal,  etc., 
was  by  court  of  appeals. 

Restitution;  when  award- 
ed. 


29Abb.N.O. 

479. 

IlON.Y.502. 
1-28  N.Y.  426. 
29Abb.N.C. 
430. 

27  Hun,  18. 
100  N.Y.  243. 


§  1293.  The  writ  of  error  in  a  civil  action  or  special  pro- 
ceeding has  been  abolished. 

§  1294.  A  party  aggrieved  may  api>eal,  in  a  case  pre- 
scribed in  this  chapter,  "except  where  the  judgment  or  order, 
of  which  he  complains,  was  rendered  or  made  upon  his  de- 
fault.blS^^.7t:A. 

§  1 295.  The  party  or  person  appealing  is  designated  as 
the  appellant,  and  the  adverse  party  as  the  respondent.  After 
an  appeal  is  taken  to  another  court,  the  name  of  the  appellate 
court)  must  be  substituted,  for  that  of  the  court  below,  in  the 
title  of  the  action  or  special  proceeding,  and  in  any  case,  the 
name  of  the  county,  if  it  is  mentioned,  may  be  omitted ;  ouier- 


^ 
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wise  the  title  shall  not  be  changed,  in  consequence  of  the  ap- 
peal. 

§  1206.  A  person  ap^rieved,  who  is  not  a  party,  but  is 
entitled  by  law  to  be  sutetituted,  in  place  of  a  party  ;  or 
who  has  acquired,  since  the  making  of  the  order,  or. the  ren- 
dering of  the  judgment  appealed  from,  an  interest,  which 
woula  have  entitled  him  to  be  so  substituted,  if  it  had  been 
previously  acquired,  may  also  appeal,  as  prescribed  in  this 
chapter,  for  an  appeal  by  a  party.  But  the  appeal  cannot  be 
heard  until  he  has  oeen  substituted  in  place  of  tne  party ;  and 
if  he  unreasonably  neglects  to  procure  aa  order  of  substitu- 
tion, the  appeal  may  be  dismissed,  upon  motion  of  the  re- 
spondent. 

§  1207.  Where  the  adverse  party  has  died,  since  the 
making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealecT  from,  or  where  the  judgment  api>euled  from  was 
rendered,  itfter  his  death,  in  a  case  prescribed  by  law,  an 
appeal  may  be  taken,  as  if  he  was  living ;  but  it  cannot  be 
heard,  until  the  heir,  devisee,  executor,  or  administrator,  as 
the  case  requires,  has  been  substituted  as  the  respondent.  In 
such  a  case,  an  undertaking  required  to  perfect  the  appeal, 
or  to  stay  the  execution  of  the  judgment  or  order  appealed 
from,  must  recite  the  fact  of  the  adverse  party's  death  ;  and 
the  undertaking^  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

§  1298.  [Am»dl877.]  Where  either  party  to  an  appeal  5  week, 
dies,  before  the  appeal  is  heard,  or  has  heretofore  died,  and  Dig.  2»57. 
the  appeal  has  not  been  heard,  if  an  order,  substituting  another  liy  N.  Y.  117. 
person  in  his  place,  is  not  mad<P^  within  three  months  after  his 
death,  or,  where  he  has  heretofore  died,  within  three  months 
after  this  section  takes  effect,  the  court,  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order,  requiring 
all  persons  interested  in  the  decedent's  estate,  to  snow  cause 
before  it,  why  the  judgment  or  order  appealed  from  should 
not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the 
case  reauires.  The  order  must  specify  a  day,  when  cause  is 
to  be  snown,  which  must  be  not  less  than  six  months  after 
making  the  order ;  and  it  must  designiCte  the  mode  of  giving 
notice  to  the  persons  interested.  Upon  the  return  day  of  the 
order,  or  at  a  subsequent  day.  appomted  by  the  court,  if  the 
proper  person  has  not  been  substituted,  the  court,  upon  proof, 
oy  affidavit,  that  notice  has  been  given,  as  required  oy  tne  or- 
der, may  reverse  or  affirm  the  judgment  or  order  appealed  from 
or  dismiss  the  appeal,  or  make  such  further  order  in  the  prem- 
ises, as  justice  requires. 

§  120Q.  Where  the  appeal  is  from  one  court  to  another, 
an  application  for  an  order  of  substitution,  as  prescribed  by 
the  last  three  sections,  must  be  made  to  the  appellate  court. 
Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  State,  upon  the  proper  represen- 
tatives of  the  decedent,  an  order  of  substitution  may  be  made, 
upon  the  apphcation  of  the  surviving  party. 

§  1300.  An  appeal  must  be  taken,  by  serving,  upon  the  76  N.Y.  lOft 
attorney  for  the  adverse  party,  as  prescribed  in  article  third  ®  l^*'y»  *^^ 
of  title  sixth  of  chapter  eighth  of  this  act,  and  upon  the  clerk, 
with  whom  the  judgment  or  order  appealed  from  is  entered, 
by  filing  it  in  his  office,  a  written  notice,  to  the  effect,  that 
the  appellant  appeals  from  the  judgment  or  order,  or  from  a 
specified  part  thereof .  C/ST/^^yiJ^^ 


r 
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104  NY  <i»4'  «  §  1301.  Where  the  appeal  is  from  a  final  judgment  or 
121  Id  166.*  'from  a  final  order  in  a  special  proceeding,  and  the  appellant 
intends  to  bring  up,  for  review  thereupon,  an  interlocutory 
judgment,  or  an  intermediate  order,  he  must,  in  the  notice  of 
appeal,  distinctly  specify  the  inte^'locutory  judgment,  or  in- 
termeaiate  order,  to  be  reviewed. 

§  1302.  If  the  attorney  for  the  adverse  party  is  dead  ;  or 
if  he  has  been  removed,  and  notice  of  the  removal  has  been 
served  upon  the  appeilant^s  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place  ;  or  if,  for  any  reason, 
service  of  a  notice  .of  appeal,  upon  the  proper  attorney  for  the 
adverse  party,  cannot,  witn  due  diligence,  be  made  within 
the  State,  the  notice  of  appeal  may  be  served  upon  the  re- 
spondent, in  the  manner  prescribed  by  law  for  serving  it 
upon  an  attorney.  If  personal  service  upon  the  respondent 
cannot,  with  due  diligence,  be  so  made  within  the  State, 
the  notice  of  appeal  may  be  served  upon  him,  and  notice 
of  the  subsejquent  proceedings  may  be  ffiven  to  him,  as  di-^ 
rected  by  a  judge  oi  the  court,  in  or  to  which  the  appeal  is* 
taken, 

§  1303.  Where  the  appellant,  seasonably  and  in  good 
12  Hun,  394.  faith,  serves  the  notice  of  appeal,  either  upon  the  clerk  or 
9  Week. Dig.  upon  the  adverse  party,  or  his  attorney,  but  omits,  through 
245.  mistake,  inadvertance,  or  excusable  neglect,  to  serve  it  upon 


447*  upon  proof,  by  affidavit,  of  the  facts,  may,  in  its  discretion, 

permit  the  omission  to  be  supplied,  or  an  amendment  to  be 
made,  upon  such  terms  as  justice  requires. 

§  1304.  An  appeal  cannot  be  taken  from  an  order  made 
by  a.judge,  out  of  court,  until  it  is  entered  in  the  office  of  the 
proper  clerk.  Where  such  an  order  has  not  been  so  entered, 
or  tne  papers,  upon  which  it  was  founded,  have  not  been  filed 
in  the  same  clerk's  office,  the  judge  who  made,  or,  if  he  is  ab- 
sent, or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in 
or  to  which  an  appeail  therefrom  may  be  taken,  must,  upon 
the  application  of  a  party  or  other  person,  entitled  to  taJke 
such  an  appeal,  make  an  order,  requiring  tne  omission  to  be 
supplied,  within  a  specified  time  after  service  of  a  copy  of 
the  order  made  by  him.  Upon  proof,  by  affidavit,  that  a  copy 
of  the  latter  order  has  been  served,  and  that  the  omission  has 
not  been  supplied,  the  same  judge  may  make,  upon  notice,  an 
order  revoking  and  annulling  the  original  order.  The  pro- 
visions of  the  last  section  but  one  apply  to  the  service  of  an 
order,  or  a  notice,  as  prescribed  in  this  section. 

§  1305.  An  undertaking,  which  the  appellant  is  required, 
by  this  chapter,  to  give,  or  any  other  act  which  he  is  so  re- 
quired to  do,  for  the  security  of  the  respondent,  may  be 
waived  by  the  written  consent  of  the  respondent. 

§  1306.  Where  the  appellant  is  required,  by  this  chapter, 
to  give  an  undertaking,  he  may,  in  lieu  thereof,  deposit  with 
the  clerk,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  sum  of  money,  equal  to  the  amoiml^  for  which  the 
undertaking  is  required  to  be  given.  The  deposit  has  the 
same  effect,  as  filing  the  undertaking ;  and  notice  that  it  has 
been  made,  has  the  same  effect,  as  notice  of  the  filing  and  ser- 
vice of  a  copy  of  the  undertaking.  The  court,  wherein  th^ 
appeal  is  pending,  may  direct  the  mode,  in  which  the  money 
shall  be  kept  and  disposed  of,  during  the  pendency,  or  after 
the  determination  of  the  appeaL 


^ 
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§  1B07*  An  nnderiaking,  given  as  pNBoribed  in  ihi8ckiq[>- 
ter,  mnst  be  filed  with  the  oierk,  vita  whpin  tba  jadgment 
or  Older  appealed  from  ia  entered. 


§  IMS.  The  eonrt,  in  which  the  appeal  is  pending,  npon  ^i?,/fi!i*' 
satisfaetory  proof,  by  affidavit,  that  since  the  execution  of  tin  ^^  ^^' "® 
undertaking,  given  as  pvesciibedin  this  chapter,  one  or  more 
of  the  saretiee  therein  have  become  insolvent ;  or  that  his 
ortheiroixcnmstanceshavebecomeso  precarious,  the*  there 
is  reason  to  apprehend,  that  the  undertaking  irtnotsufficient 
for  the  security  of  the  respondent ;  may  make  an  order,  re- 
quiring the  appellant  to  file  a  new  undertaking,  aod  to  serve 
a  copy  thereof,  as  required  with  respect  to  the  original  un- 
dertaking. If  the  appellant  fails  so  to  do,  within  twenty 
days  after  the  servioeot  a  copy  of  the  order,  or  such  further 
time  as  the  court  allows,  the  appeal  must  be  dismissed, 
or  the  order  or  judgment,  from  which  the  appeal  is  taken, 
must  be  esaoated,  as  if  the  original  undertaking  had  not  been 
given. 


101  N.Y.  289. 

§  1309.  [Am*dlS9^  amendment  to  take  efect  September  1,   i'«  dr.  Pro. 
1894. 1  An  action  shall  not  be  maintained  upon  an  underttikio  s  ^l^;,  ^  q.  . 
given  upon  an  appeal,  taken  as  prescnbed  m  title  third,   Bep.  8. 
fourth  or  fifth  of  this  chapter,  until  ten  dajs  have  expired  us  Abb.  N. 
since  the  service  upon  the  attorney  for  the  appellant,  and  c.  t?f    p__ 
npon  the  sureties  on  such  undertaking,  of  a  written  notice  JJ, 
of  the  entry  of  a  judgment  or  order^  affinning  the  judgment 
or  order  appealed  from,  or  dismissing  the  appeaL  Such  ser- 
vice way  be  made  by  mailing  such  notice  in  a  post-paid 
wrapper,  addressed  to  said  surety  or  sureties  at  tihe  last  known 
post-office  address  of  such  surety  or  sureties.    Where  an  ap- 
peal to  the  court  of  appeals  from  that  judgment  or  order  is 
perfected,  and  security  is  given  thereupon,  to  stay  the  exe- 
cution of  the  judgment  or  order  appealed  from,  an  action 
shall  notbe maintained  upon  the  undertaking  given  upon  the 
preceding  appeal,  until  after  the  final  determiiiation  of  the 
appeal  to  the  oonrt  of  appeals. 


*So  in  original. 


r 
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i  Civ.  Pro.       i  1810.  [AnCd  1893.]     Whexe  an  api)eal  to  the  general 
284.  term  of  any  court  or  to  the  court  of  appeals  or  otherwise  has 

139^n"y^S'  ^^^^  heretofore  or  shall  hereafter  beperfectedi  aapreacribed 
*  '  '  in  ihis  chapter,  and  the  other  acts,  if  any,  required  to  be 
douCyto  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceed- 
ings to  enforce  the  judgment  or  order  appealed  from  ;  ex- 
oept  that  the  court  or  j  udge  from  whose  determination  the 
appeal  ia  taken,  may  proceed  in  any  matter  included  in 
the  action  or  special  proceeding,  and  not  affected  by  the 
judgment  or  order  appealed  from  or  not  embraced  within 
the  appeal ;  or  may  cause  perishable  property  to  be  sold, 
pursuant  to  the  j  udgment  or  order  appealed  from.  The  pro- 
ceeds of  such  a  sale  must  be  paid  to  abide  the  result  of  the 
appeal  into  the  court  from  or  in  which  the  appeal  is  takeo; 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter, 
into  the  supreme  court.  When  an  appeal  from  a  judgment 
for  rent  has  been  perfected  and  execution  stayed  as  herein 
provided,  the  appeal  stays  all  summary  proceedings,  pending 
or  otherwise,  to  recoTer  the  possesBion  of  real  property,  or 
dispossess  tenants  therefrom,  based  on  the  failure  to  pay  tbe 
rent  included  in  the  judgment  appealed  from. 

All*  acts  and  parts  of  acts  inconsistent  with  or  repug- 
nant to  the  provisions  of  this  aot»  are  to  that  extent  here- 
by repealed. 


5  Week  Big.       §  ISll.  Where  an  appeal,  taken,  from  a  final  judgment,  to 
^^'  the  court  of  appeals,  has  been  perfected,  and  the  securitf , 

cf  481*^*  ^'  required  to  stay  the  execution  of  the  judgment  has  beea 
given  ;  or  where  the  security,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  supreme  court,  a  superior  city 
court,  a  county  court,  or  the  marine  court  of  the  city  of  New 
York,  is  equal  to  that  required  to  perfect  an  appeal  to  the 
court  of  appeals,  and  to  stay  tbe  execution  <  f  the  judgment; 
the  court,  in  which  the  judgment  appealed  from  was  ren- 
dered, may  in  its  discretion,  and  upon  such  terms  as 
j  nstice  requires,  make  an  order,  upon  notice  to  the  respon- 
dent, and  the  sureties  in  the  undertaking,  discharginga  lerj 
upon  personal  property,  made  by  virtue  of  an  execution, 
issued  upon  the  judgment  appealed  from.  But  this  sect  on 
does  not  authorize  the  discharge  of  a  levy,  made  by  virtue  of 
a  warrant  of  attachment. 


J 


^ 
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§  1S1&  Where  an  aroeal  is  taken,  as  piesoribed  in  title  ABem.aBT. 
second  or  fooith  of  this  chapter,  the  ooart»  in  or  from  iivhich  117  N.7.  lu. 
the  appeal  is  taken ;  or,  where  an  appeal  is  taken  as  pre- 
scribed in  title  third  or  ^f th  of  this  <uiapter,  the  oonrt,  to 
which  the  appeal  is  taken;  may,  in  its  discretion,  make  an 
order,  upon  notice  to  the  respondent,  dispensing  with  or 
Umiting  the  sacnrity,  required  to  stay  the  execution  of  the 
jnd£pment  or  order  appefded  from,  as  follows  : 

1.  Where  the  appel^t  is  an  executor,  administrator,  trus- 
tee, or  other  person  acting  in  another's  rights  the  security  Al>«m.84. 
may  be  dispensed  with  or  limited,  in  the  discretion  of  the 

court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings 
are  required  to  be  giyen,  maj  be  limited  to  not  less  than 
fifty  thousand  dollars,  where  it  would  otherwise  exceed  that 
sum. 


§  1313.  lAm*d  1889.]  Upon  an  appeal  taken  by  the  peo-  ^q^  -^  y.894. 
pie  of  the  State,  or  by  a  State  officer,  or  board  of  State  offi- 
cers, or  a  board  of  superrisors  of  a  county,  the  seryice  of  the 
notice  of  appeal  perfects  the  appeal,  and  stays  the  execution 
of  the  judgment  or  order  appealed  from,  without  an  under- 
taking or  other  security. 


§  181 4«  lAm'd  1877.]  Upon  an  appeal,  taken  by  a  domes* 
tic  municipal  corporation,  the  serrice  of  the  notice  of  appeal 
perfects  the  appeal,  and  stays  the  execution  of  the  judg- 
ment, or  order  appealed  from  without  an  undertuking,  or 
other  security  ;  except  that,  where  as  appeal  is  taken,  as 
prescribed  in  title  second,  third  or  fourth  of  this  chapter,  the 
court,  in  or  from  which  the  appeal  is  taken',  may,  in  its  dis- 
cretion, require  security  to  be  giyen.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  uot  exceeding  that  which 
is  required  in  a  like  case,  from  a  natural  person,  and  the 
time  and  manner  in  which  it  must  be  given  must  be  pre- 
scribed by  the  order  of  the  court ;  and  the  mayor,  coiup- 
troller,  or  counsel  to  the  corporation,  may,  execute,  in  behiUf 
of  the  corporation  an  undertaking,  so  required  to  be  given. 


§  1S15.  lAm*d  1890.]  Where  an  appeal  is  taken  from  a 
final  judgment  as  prescribed  in  title  second  or  third  of  this 
chapter,  the  appellant  must,  within  twenty  days  after  it  is 
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perfected,  cause  a  copy  of  the  judgment-roll  and  of  tlie  onae 
and  notice  of  exceptions,  if  any,  filed  after  the  entry  of  judg- 
ment and  a  certified  copy  of  the  judgment  giyen  thereon  and 
of  the  notice  of  appeal  to  he  transmitted  to  the  appellate 
court  by  the  clerk  upon  whom  the  notice  of  appeal  was 
served. 

Where  an  appeal  from  an  order,  or  a  part  of  an  order,  is 
taken  as  prescribed  in  title  second,  third  and  fifth  of  thia 
chapter,  the  appellant  must,  within  the  same  time,  cause  a 
certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the 
papers  upon  which  the  order  was  founded,  to  be  transmitted 
to  the  appellate  court  by  the  same  clerk.  If  the  appellant 
fails  so  to  do,  the  respondent  may  cause  those  pspers  to  be  so 
transmitted ;  and  he  is  entitled  to  tax  the  expense  thereof,  as 
a  disbursement,  where  he  recovers  costs.  The  clerk  of  the 
appellate  court  must  file  the  papers  so  transmitted ;  and 


137  Id.  410; 
118  Id  670. 
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cept  where  it  is  otherwise  specially  prescribed  by  law  the  ap- 
peal must  be  heard  upon  them. 

§  1316.  An  appeal,  taken  from  a  final  judgement,  brings  f  jy^^y  iia 

up  for  review,  an  mterlocutory  judgment,  or  an  intermediate  9  Q^^y  p^^ 

order,  which  is  specified  in  the  notice  of  appeal,  and  neces-  ^i .  {q  j^] 

sarily  affects  the  final  judgment ;  and  which  has  not  already  107. 

been  reviewed,  upon  a  separate  appeal  therefroui^  by  the  52  N.^  Y.Sup- 

court  or  the  term  of  the  court,  to  which  the  appeal  from  the  «•*.  Cu  ( J.  & 

final  judgment  is  taken.    The  right  to  review  an  interlocutory  ^-^ '  v'state 

judgment,  or  an  intermediate  order,  as  prescribed  in  this  sec-  j^^^  ,  j,^ 

tion,  is  not  a£fected  by  the  expiration  of  the  time,  within  i2iN.Y.i5C. 

which  a  separate  appeal  therefrom  might  have  been  taken.  im  Id.  423. 

♦u§  ^^'^-  V^F^''  *"  *P?^*^  ^V^'^u  judfnentoranorder,  „  „„„  101. 
the  court,  or  the  general  term,  to  which  the  appeal  is  taken,  g  dhW,  4.92. 
may  reverse  or  affirm,  whollv  or  partly,  or  ma^  modify,  the  3  N.Y.Supp! 
judgment  or  order  appealed  from,  and  each  interlocutory  164. 
judgment  or  intermediate  order,  which  it  is  authorized  to  re-  121  N.Y.  156. 
view,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or  all  1^  Jjfj^-  *J^^ 
of  the  parties  ;  and  it  may,  if  necessary  or  proper,  grant  a 
new  trial  or  hearing.  A  juagment,  affirming  wholly  or  parti  v 
a  judgment,  from  which  an  appeal  has  been  taken,  shall  not, 
expressly  and  in  terms,  awara  to  the  respondent^  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the 
judgment  so  affirmed. 

§  1318.  Where  a  judgment,  frou)  which  an  appeal  is 
taken,  is  reversed  upon  the  appeal,  and  a  new  trial  is  granted, 
an  appeal  cannot  be  taken  from  the  judgment  of  reversal  ; 
but  upon  an  appeal  from  the  order  granting  anew  trial,  taken, 
as  prescribed  by  law,  the  judgment  of  reversal  must  also  be 
reviewed. 

§  131Q.  Where  a  judgment,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  is  whollv  or  partly 
affirmed,  or  is  modified,  upon  the  appeal,  it  must  oe  enforced., 
by  the  court  in  which  it  was  rendered,  to  the  extent  permit- 
ted by  the  determination  of  the  appellate  court,  as  if  the  ap- 
peal therefrom  had  not  been  taken. 

§  1 320.  Where  a  final  order,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  as  prescribed  in  title 
fifth  of  this  chapter,  is,  wholly  or  partly  affirmed,  or  is  modi- 
fied, upon  the  appeal,  the  appellate  court  may  enforce  its 
order,  or  may  direct  the  proceedings  to  be  remitted  for  that 
purpoMse,  to  the  court  below,  oi*  to  the  judge  who  made  the 
order  appealed  from. 

§  1321.  [^m'd  1877.]'  Where  a  final  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  mone3'^,  has 
been  reversed,  or  has  been  affirmed  as  to  part  only  of  the 
sum,  upon  an  appeal,  taken  as  prescribed  in  title  third  or 
fourth  of  this  chapter ;  and  an  appeal  to  the  court  of  appeals 
is  not  taken  and  perfected,  and  the  security  required  to  stay 
execution  is  not  given,  witnin  ten  days  after  the  entry  of  the 
judgment  upon  the  appeal,  in  the  clerk's  office  where  the 
judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to 
which  it  has  been  reduced,  upon  his  docket-book,  in  each 

Slace,  where  the  judgment  is  docketed.    A  transcript  of  the 
Ocket.  as  thus  corrected,  must  be  furnished  by  him,  and. may 
be  filed  in  any  county  clerk's  office,  where  the  original  judg- 
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ment  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
original  docket ;  and  thereupon  the  county  clerk  must  correct 
his  docket  accordingly.  The  lien  of  a  judgment,  the  docket 
of  which  is  not  corrected,  as  prescribed  in  this  section,  re- 
mains unaffected  by  the  reversal  or  modification  thereof, 
until  the  decision  of  the  court  of  appeals,  upon  an  api^eal  from 
the  judgment  reversing  or  modifymg  the  same,  or  the  expira- 
tion of  the  time  to  take  such  an  appeaL 

§  1322.  Where  a  final  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  has  been  reversed, 
or  affirmed  as  to  part  onW  of  the  sum,  upon  an  appeal  to  the 
court  of  appeals,  the  docKet  may  be  corrected,  as  prescribed 
in  the  last  section,  at  any  time  after  the  remittitur  has  been 
filed  in  the  court  oelow. 

tld23.  [^m'dl877,  1880.]  When  a  final  iudgment  or 
er  is  reversed  or  modified,  upon  appeal,  the  appellate 
court,  or  the  general  term  of  the  same  court,  as  the  case  may 
be,  may  make  or  compel  restitution  of  property,  or  of  a 
right,  lost  by  means  of  the  erroneous  judgment  or  order ;  but 
not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith  and 
for  value.  When  property  has  oeen  sold,  the  court  may  com- 
pel the  value,  or  the  purchase  price,  to  be  restored,  or  de- 
posited to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  m  an  action  to  compel  the  specific  performance  of 
a  contract  for  the  sale  thereor,  such  owner  shall  have  the 
same  right  to  sell  or  dispose  of  the  same  as  though  no  appeal 
had  been  taken ;  unless  the  appellant  shall  file  with  the  clerk 
of  the  court  a  written  unclertakin^,  in  a  sum  fixed  by  the 
court,  or  a  judge  thereof,  upon  a  notice  to  the  respondent  of 
at  least  ten  days,  and  to  be  approved  by  such  court  or  judge, 
to  the  effect  that  the  appellant  will,  in  case  the  judgment  ap- 
pealed from  shall  be  affirmed,  pay  to  such  owner  such  dam- 
ages as  he  may  suffer  by  reason  of  such  appeal,  not  exceeding 
the  amount  or  the  penalty  in  such  undertaking.  Such  un- 
dertaking may  be  tiled  at  any  time  during  the  appeal,  but 
any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judg- 
ment and  before  the  filing  of  such  undertaking,  shall  be  as 
valid  as  if  such  undertaking  had  not  been  filed.  In  case  such 
undertaking  shall  not  be  filed,  the  respondent  shall  be  entitled, 
at  any  time  during  such  appeal,  to  an  order  discharging  of 
record  any  notice  of  pendency  of  action  filed  in  the  action, 
and  also  cancelling  and  discharging  of  record  said  contract, 
in  case  the  same  has  been  recoraed. 

TITLE  IL 
Appeal  to  the  court  of  appeals. 


2  1324.  What    appeals    may    be 
tAken. 

1325.  Limitation  of  time  to  ap- 
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§  1336.   Appeal  from  final  jndg-  |  1337.  What      qnettiont      are 

inent  rendered  after  brought  up  for  reyiew. 

affirmance  of  interlo-  1838.   When  qnestfona  of  fact 

cutory  judgment,   or  to  be  rereiwed. 

denial  of  motion  for  1339.  When  a  oaae  to  be  pre- 

new  triaL  pued,  etc.,  for  the  ap- 

peaL 


2  1324.  An  appeal  may  be  taken  to  the  oonrt  of  appeals* 
in  a  case  where  that  court  has  jnfisdiction,  as  prescribed  in 
sections  one  hundred  and  ninety  and  one  hundred  and  ninety, 
one  of  this  act. 


§  1325*  [Am^d  1877.]  An  appeal  to  the  court  of  Kppmia^ 
from  a  final  j  advent,  most  be  taken  within  one  yeav  after 
final  judgment  is  entered,  upon  the  determination  of  the 
general  term  of  the  court  below,  and  ttie  jadgment-roll  filed. 
An  appeal  to  the  court  of  appeals,  from  an  order,  must  be 
taken  within  sixty  days  aiiss  service,  upon  the  attorney  for 
the  appellant,  of  a  copy  of  the  order  appealed  from,  and  a  ^ 
written  notion  of  the  entry  thereof; 

§  1326.  To  render  a  notice  of  appeal,  to  the  court  of  ap-  67  How.  Pr. 
peals,  effectual,  for  any  purpose,  except  in  a  case  where  it  is  ^^ 
specially  prescribed  by  law,  that  security  is  not  necessary,  to     i'®™-^* 
perfect  the  appeal,  the  appellant  must  give  a  written  under- 
taking, to  the  effect,  that  he  will  pay  ell  costs  and  damag^es, 
which  may  be  awaided  against  him  on  the  appeal,  not  ex* 
ceeding  five  hundred  dollars.    The  appeal  U  pei^ected,  when 
such  an  undertaking  is  given  and  a  copy  there  jf,  with  notice 
of  the  filing  thereof,  is  served,  as  prescribed  in  this  title. 


§  1327.   If  the  appeal  is  taken  from  a  judgment  for  a       ^^ 
sum  of  money,  or  from  a  judgment  or  order,  £recting  the  noT^*" 
payment  of  a  sum  of  money,  it  does  not  stay  the  execution  of  39  Han,  696; 
the  judgment  or  order,  until  the  appellant  nves  a  written  31  id.  629. 
undertaking  to  the  effect,  that  if  the  judgment  or  order  np-  *  ^•™'  •*• 
pealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  he  will  pay  the  sum,  recovered  or  directed  to  be 
paid,  by  the  judgment  or  order,  or  the  part  thereof,  as  to 
which  it  is  affirmed.    But  where  the  judgment  or  order  di- 
rects the  payment  of  money  in  fixed  installments,  the  under- 
taking must  be  to  the  effect,  that  the  appellant  \viil  pay  each 
installment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  ^e  judgment  or  order  is  afiirmed, 
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not  exceeding  a  sum  spedfled  in  the  nndertaking,  which 
mast  be  fixed  by  a  judge  of  the  court  below.  The  court  be- 
low may,  at  any  time  afterwards,  upon  satisfactory  proof  by 
affidavit,  that  the  sum  so  fixed  is  insufficient  in  amount, 
make  an  order,  requiriug  the  appellant  to  give  a  farther  under- 
taking, to  the  same  effect,  in  a  sum  and  within  a  time,  spec- 
ified in  the  order.  A  failure  to  comply  with  such  an  order 
has  the  same  effect,  as  if  no  undertaking  had  been  given,  as 
prescribed  in  XhU  section. 


39  Hiili«  436. 
20  Week. 
Dig.  35. 


§  1328.  If  the  appeal  is  taken  from  a  judgment  or  order 
directing  the  assignment  or  delivery  of  a  document,  or  of 
personal  property,  it  does  not  stay  the  execution  of  t!ie  judg- 
ment or  order,  until  the  thing  directed  to  be  assigned  or  de- 
livered, is  brought  into  the  court  below,  or  placed  in  the 
custody  of  an  officer  or  receiver,  designated  by  that  court;  or 
the  appellant  gives  a  written  undertaking  as  prescribed  in  the 
next  sectioB. 


10  Daly.  363. 

63  How.  Pr. 

386. 

39  Hnn,  436. 

102N.Y.224. 


§  1329.  If  the  appeal  is  taken  from  a  judgment  for  the 
recovery  of  a  chattel,  it  does  not  stay  the  execution  of  the 
judgment,  until  the  appellant  gives  a  written  undertaking  in 
tho  sum  fixed  by  the  court  below,  or  a  judge  thereof,  to  the 
effect  that  the  appellant  will  obey  the  direction  of  the  appel- 
late court,  upon  the  appeal. 


20  Week. 
Dig.  36. 
16  Civ.  Pro. 
42. 


§  1330tf  If  the  appeal  is  taken  from  a  judgment  or  order, 
directing  the  execution  of  a  conveyance,  or  other  instrument, 
it  does  not  stay  the  execution  of  the  judgment  or  order,  until 
the  instrument  is  executed,  and  deposited  with  the  clerk,  with 
whom  the  judgment  or  order  ia  entered,  to  abide  the  direction 
of  the  appellate  court. 


63  How.  Fr. 

386. 

4Dem.84. 
•/fi  Week. 
Di?.3'i!. 
f)N.Y.8upp. 
5  2. 

liyN.Y.631. 
:'5  N.Y.  State 
R^'p.  222. 
124  N  Y.189. 
J31  N.Y,  649. 


b-jA^R.a^t. 


§  1331.  [iim'd  1879.]  If  the  appeal  is  taken  from  ajndg. 
meot,  which  entitles  the  respondent  to  the  immediate  pos- 
session of  real  property,  or  from  a  judgment  or  order,  direct- 
ing the  sale  or  delivery  of  posseitsion  of  real  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until 
the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
he  will  jxot,  while  in  possession  of  the  property,  commit,  or 
suffer  to  be  committed,  any  waste  thereon  ;  and  that,  if  the 
judgment  or  oxder  is  affirued,  or  the  appeal  is  dismiesed,  he 


^ 
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will  pay  the  valae  of  the  use  and  occupation  of  the  property, 
or  the  part  thereof,  as  to  which  the  jndgment  or  oidenGI^- 
finned,  from  the  time  of  tak-ing  the  appeal,  until  the  deliv- 
ery of  the  possession  thereof  pursuant  to  the  judgment  or 
order,  not  exceeding]  a  specified  sum.  fixed  by  a  judge  of 
the  court  below.  But  if  the  judgment  directs  a  forecloi>ure 
and  sale  of  real  properi^y  mortgaged,  an  undertaking  is  suffi- 
cient to  stay  the  execution  of  the  judgment,  which  is  to  the 
effect  that  if  the  judgment  is  affirmed,  or  the  appeal  is  dis- 
missed, the  appellant  will  pay  any  defidenoy  which  may 
occur  upon  the  sale,  in  discharging  uiesum  to  pay  which  the 
sale  is  directed  with  interest  and  the  costs,  and  all  expenses 
chargeable  against  the  proceeds  of  the  sale,  not  exceeding  a 
spec&ed  sum,  fixed  by  a  judge  of  the  ooort  below. 


§  1<SB2.  Where  the  judgment  or  order,  from  which  an  ap-   is  Abb.  n. 
pesl  is  taken  to  the  court  of  appeals,  affirms  a  judgment  or  ?<vo^'y  sot 
order,  to  the  effect  specified  in  either  of  the  last fiye^ec  ions, 
the  undertaking  must  be  the  same,  as  if  the  judgment  or 
order,  from  which  the  appeal  is  so  taken,  was  to  the  same 
effect^  as  the  jndgment  or  order  so  affizmed. 


%  13S3«  The  last  six  sections  do  not  extend  to  a  case, 
whero  it  is  specially  prescribed  by  law,  that  an  appeal  may 
be  taken,  or  the  execution  of  a  judgment  or  order  appealed 
from  may  be  stayed,  without  security,  or  where  the  security 
to  be  givon,  for  either  purpose,  is  spedally  regulated  by 
law. 


§  1334*  [Am^d  1879.  ]  Whan  two  or  more  undertakings  98  N.  ¥.458, 
are  required  to  be  given,  as  prescribed  in  this  title,  they  may 
be  contained  in  the  same  instrument,  or  in  different  instru- 
ments, at  the  option  of  the  appellant.  Each  undertaking, 
given  as  prescribed  in  this  title,  must  be  executed  by  at  least 
two  sureties,  and  must  specify  the  residence  of  each  surety 
therein.  A  copy  thereof,  with  a  notice  showing  where  it  is 
filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal,  or  before  the  expiration  of  the  i 

time  of  appeal. 


r 
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I  - 


90  M  T.476.  §  1B85«  [Am*d  1882, 1891  ]  It  is  not  oecessaiy  that  the 
6  civ  Pro.  nndertukiDg  should  be  approved ;  bnt  attorney  for  the  re- 
st, spondeut  may,  ivithin  ten  days  after  the  serrice  of  a  copy  of 
06  N.  T.  468.  |.g^  undertaking  "with  notice  of  the  filing  thereof,  serve  upon 
the  attorney  for  the  appellant,  a  written  notic^  that  he  ex- 
cepts to  the  sufficiency  of  the  sureties.  Within  ten  days  there- 
after, the  sureties,  or  other  sureties  in  a  new  undertaking  to 
the  same  effect,  must  justify  before  the  court  \  elow,  or  a  judge 
thnreot  ,or  a  referee  appointed  by  the  same,  or  a  county  judge . 
At  least  five  days'  notice  of  the  j  ostification  must  be  given .  A 
referee  may  be  appointed  upon  the  motion  of  either  party,  or 
upon  the  court's  own  motion  t.>  take  the  justification  of  euch 
sureties  and  to  report  the  evidence  upon  the  same  to  the 
csoart  or  judge  with  liis  opinion.  The  court  may  further  di- 
rect that  either  v^^^y  shall  pay  the  expenses  of  such  refer- 
ence. If  the  court  or  judge  finds  the  sureties  sufficient  he 
mustendorse  hiti  allowance  of  them  upon  the  undertaking, or 
a  copy  thereof,  and  a  notice  of  the  allowance  must  be  served 
upon  the  attorney  for  the  exceptant.  Thn  effect  of  a  failure 
80  to  justify  and  procnre  an  allowance,  is  the  same  as  if  the 
undertaking  had  not  been  given.  The  court  shall  also  have 
power,  in  case  it  shall  be  made  to  appear  to  its  satisfoction, 
upon  motion,  tbat  the  exception  was  taken  unnecessarily  or 
for  purposcH  of  vexation  or  delay,  to  set  the  same  aside  and 
approve  the  undertaking. 


17  ciT.  Pro.       §  1336*  Where  final  judgment  is  rendered  in  the  court 
^3.  below,  after  the  affirmaince,  upoti  an  appeal  to  the  goneral 

term  of  that  court,  of  an  interlocutory  judgment;  or  after  the 
refusal,  by  the  general  term,  of  a  new  trial,  either  upon  an 
application,  made,  in  the  first  instance,  at  the  general  term, 
or  upon  an  appeal  from  an  order  c  f  the  special  t(  rm,  or  of 
the  judge  before  whom  the  issues,  or  questions  of  fact,  were 
tried  by  a  jury;  the  party  ae;grieved  may  appeal  directly  from 
the  final  judgment  to  the  court  of  appeal?,  notwithstanding 
tbat  it  was  rendered  at  a  special  term,  or  at  a  trial  term,  or 
pursuant  to  the  directions,  contained  in  a  referee's  report. 
But  such  an  appeal  brings  up,  for  review,  only  the  determi- 
nation of  the  general  t^-rm,  imnuing  the  interlocutory  judg- 
ment, or  refusing  the  new  trial. 


73  N.  T.  187.  §  1887.  [Am'dlSH.]  An  appeal  to  the  oourt  of  appeals 

24  N.Y  state  from  a  final  judgment,  or  from  an  order,  granting  or  refus- 

I^P.^^  Y  g,^.  ing  a  new  trial  in  an  action,  or  from  a  final  order  affecting  a 

Id.  166.  '    '  substantial  right,  made,  either  in  a  special  proceeding  or 
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qpon  B  snnimaTy  application  afU 
brings  up  foi  review,  in  Uiat  oooil 
B  sabBlantial  right,  and  not  reatin) 
determined  by  the  general  term  o 
deriog  the  jndgment  or  making  th< 
peel  is  taken ;  except  that  a  quasi 
eoDflJoting  eildenoe,  cannot  be  del 
peal,  nnless  where  apedal  piorisi 
thereol  ia  made  l)j  lav.  An  exot 
fact  nnanpported  by  any  evidence 
a  qaestion  of  law  npon  an  appeal  t 
in  any  nction  on  an  appeal  tsthat 
discreUon,  either  modify  oi  affirm 
pealed  from,  award  a  new  trial,  or 
judgment  as  sach  party  may  be  an 


\  18S8.  Upon  as  appeal  to  the 
JQOgment,  reversing  a  jndgment  er 
port,  or  a  deotsion  of  the  oonit.  □] 
or  from  an  order  grantiug  a  new  tr 
it  must  be  presumed.  Chat  the  jnd| 
the  new  trial  tiTanted,  upon  a  qaecA 
traiy  clearly  appears,  in  the  body 
appealed  from.    In  that  a 

law! 


6 1SS9,  Where  an  appeal  to  tlie 
jndgment,  rendered  at  a  general  I 
npon  a  verdict,  subject  tu  the  opin 
pe^ected,  a  case,  oootaining  a  con< 
of  theqnastions  of  law,  ariaingthen 
nation  of  those  questions  by  the  g< 
pared  and  settletC  by  or  ondei  Uto 
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low,  and  annexed  to  the  judgment-roll.  An  exception  is  not 
necessary,  to  enable  the  court  of  appeals  to  review  the  de- 
termination of  a  question  of  law.  arising  upon  the  verdict.  A 
certified  copy  of  the  case  must  oe  transmitted  to  the  court  of 
appeals,  instead  of  the  case,  upon  which  the  judgment  of  the 
court  below  was  rendered.  The  court  below,  or  a  judge  there- 
of, may  extend  the  time,  limited  by  law,  within  which  the 
papers  must  be  transmitted  to  the  court  of  appeals,  for  the 
purpose  of  enabling:  the  appellant  to  procure  the  case  to  be 
prepared  or  settled. 

TITLE  IIL 
Appeal  to  the  supreme  court  from  an  inferior  courts 

§  1340.  Appeal  from  J udgm en t.  stay  of  proceedings. 

1341.  Limitation  of  time ;   se-       g  1344.  Appeal,  where  and  how 

curity.  heard. 

1342.  Appeal  from  order.  1345.  Judgmeni,ororder,where 

1343.  Limitation  of  time   and  entered. 

19  Hun  74.  §  1340.  iAm'd  1888.]  An  appeal  may  be  taken  to  the 
l:j  Week.  supreme  court,  from  a  final  judgment,  rendered  by  a  county 
Dig.  143.  court,  or  by  any  other  court  of  record  possessing  original  jur- 
29Abb.N.C.  isdiction,  where  an  appeal  therefrom  to  a  court  otner  than 
4  9.  the  supreme  court  is  not  expressly  given  by  statute,  and  upon 

such  appeal,  an  order  grantmg  or  refusing  a  new  trial  for  any 
of  the  causes  mentioned  in  section  nine  hundred  and  ninety- 
nine  of  this  act,  made  bjr  any  of  said  courts,  and  questions  of 
fact  may  be  reviewed  in  the  same  manner,  and  to  the  same 
extent  as  questions  of  fact  may  now  be  reviewed,  upon  appeal 
to  the  general  term  of  the  supreme  court  from  a  final  judg- 
ment and  order,  granting  or  refusing  a  new  trial,  rendered  by 
the  same  court. 

§  1341.  [Am'd  1877, 1890.]  An  appeal  authorized  by  the 
last  section  must  be  taken  within  thirty  days  after  service  upon 
the  attorney  for  the  appellant,  of  the  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof  ;  security  is  not  re- 
quired to  perfect  the  appeal,  but  to  stay  the  execution  of  the 
judgment  security  must  be  given,  and  the  sureties  may  be  ex- 
cepted to,  and  must  justify,  as  upon  an  appeal  to  the  court  of 
appeals,  from  a  judgment  of  the  same  amount,  or  to  the  same 
effect. 

^^  ??"'ool*'  §  1342.  iAm?dl881.']    An  appeal  may  also  be  taken  to 

T  i  in^i        *  ^'^^  supreme  court,  from  an  order  affecting  a  substantial  right, 

18  Week  made  by  the  court  or  a  judge,  in  an  action  brought  in,  or 

Dig.  510*  taken  by  appeal  to,  a  court  specified  in  the  last  section  but 

102N.Y.'383.  one. 

§  1343.  [AmPd  1&77.}  An  appeal,  authorized  by  the  last 
section,  must  be  taken,  within  sixty  days  after  service  upon 
the  attorney  for  the  appellant,  of  a  copy  of  the  order,  and 
written  notice  of  the  entry  thereof.  Security  is  not  required 
to  perfect  it :  but  it  does  not  stay  the  execution  of  the  order 
from  which  it  is  taken.  The  appellate  court,  or  a  judge  there- 
of, may  direct  such  a  stay,  upon  such  terms,  as  to  security  or 
otherwise,  as  justice  requires. 

§  1 344.  An  appeal,  taken  as  prescribed  in  this  title,  must 
be  heard  at  the  general  term.  The  provisions  of  title  fourth 
of  this  chapter,  relating  to  the  hearing  of  appeals,  taken  in 
the  supreme  court,  and  to  the  subsequent  proceedings  there- 
upon, apply  to  an  appeal,  taken  as  presented  in  this  title,  ex- 
cept as  specified  in  the  next  section. 
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§  13'45.  A  judgment  of  the  supreme  court,  rendered  up- 
[  an  appeal  authorized  by  this  title,  must  be  entered  in  the  ' 
judgment-;book,  kept  in  the  office  of  the  clerk  of  the  county, 
wherein  the  court  oelow  is  located.  The  jud^nient-roU  must 
be  filed  in  the  same  oflQce  :  and  must  consist  oi  a  certified  copy 
of  the  judgment,  annexed  to  the  papers  transmitted  from  the 
court  below.  An  order  of  the  supreme  court,  made  upon  such 
an  appeal,  must  be  entered,  and  the  papers,  upon  Which  the 
appeal  was  heard,  must  be  filed,  in  the  office  of  the  same 
cterk.  The  filing  of  the  judgment-roll,  or  the  entry  of  the 
order,  as  prescribed  in  this  section,  is  a  sufficient  authority 
for  any  proceeding  in  the  court  below,  or  before  the  judge, 
who  made  the  order  appealed  from  wnich  the  judgment  or 
order  of  the  appellate  court  directs  or  permits.  But  where 
the  execution  of  the  judgment  or  order  of  the  appellate  court 
is  stayed,  by  an  appeal  to  the  court  of  appeals,  the  proceed- 
ings in  the  court  below,  or  before  the  judge  who  made  the 
order,  are  stayed  in  like  manner. 

TITLE  IV. 

Appeal  to  the  general  term  of  the  supreme  court,  or  of  a 

perior  city  court, 

i  IMfi.  Appeal  from  jadgment. 

1347.  Appeal  from  order. 

1348.  Id. ;  when  made  out  of 

court. 

1349.  Appeal     from   interlocu- 

tory  judgment. 

1350.  Appeal    from  final  jadg- 

ment, after  affirmance 
of  interlocutory  judg- 
ment, or  denial  of  new 
trial.  Be  view  in  the 
court  of  appeals. 

§  1346.  An  appeal  may  be  taken,  to  the  general  term  of '. 
the  supreme  court,  or  of  a  superior  city  court,  from  a  final' 
judgment  rendered  in  the  same  court,  as'follows  : 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  ref-. 
erec,  or  by  the  court  without  a  jury,  the  appeal  may  be  taken 
upon  ouestions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law. 

§  1347.  An  appeal  may  be  taken,  to  the  general  term  of 
the  sa2>reme  court,  or  of  a  superior  city  court,  from  an  order, 
made  in  an  action,  upon  notice,  at  a  special  term  or  a  trial 
term  of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of 
the  circuit  court,  in  either  of  the  following  cases  : 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy. 

2.  Where  it  grants,  or  refuses  a  new  trial  ;  except  that 
where  specific  questions  of  fact,  arising  up<)n  the  issues,  in  an 
action  triable  by  the  court,  have  been  tried  by  a  jury,  pur- 
suant to  an  order  for  that  purpose,  as  prescribed  in  section 
nine  hundred  and  seventy-one  of  this  act,  an  appeal  cannot  be 
taken  from  an  order,  granting  or  refusing  a  new  trial,  upon 
the  merits. 

3.  Where  it  involves  some  part  of  the  merit& 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents 
a  judgment,  from  which  an  appeal  might  be  taken. 

ft  nJj^re  it  d^t^npines  a  statutory  provision  of  tbe  State  tp 


29  Abb.  N.c 
479. 


1391.  Limitation  of  time  ;  or- 
der to  stay  proceed- ■ 
ing». 

1362.  Stay  of  proceedings  with** 
out  order. 

1353.  Upon  what  papers  appeal, 
to  be  heard. 

1364.  Entry  of  judgment  or  or-* 
der ;  judgment-roll.       ' 

1366.  Hearing,  etc.,  in  the  su*' 
preme  courL- 


19  Hun,  7, 9. 


47  Hun,  162. 


123N.Y.120. 


85  Hun,  434. 


r 
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be  unconstitutional ;  and  the  determination  appears  from  the 
reasons  given  for  the  decision  thereupon,  or  is  necessarily 
implied  in  the  decision. 

An  order,  made  upon  a  summary  application,  after  judg- 
ment, is  deemed  to  have  been  made,  in  the  action,  within  the 
meaning  of  this  section. 

87  N.  Y.  400.  §  1348.  An  appeal  may  also  be  taken,  to  the  ^neral  term 
of  either  of  those  courts,  from  an  order,  made  in  an  action, 
upon  notice,  by  a  judge,  out  of  court,  in  a  case  where  an  ap- 
peal might  have  been  taken,  as  prescribed  in  the  last  section^ 
if  the  order  had  been  made  by  the  court. 

1  Month.  L.       §    1349.   [ilm'd  1893.] 

?2  H^*  320  ^^  app^'al  may  also  be  taken  to  the  general  term  of  either  of 
93  N  y!  660*;  ttiose  courts,  from  an  interlocutory  judgment  rendered  at  a 
mid.  166.    special  term  or  trial  term  of  the  same  court,  or,  in  the 

supreme  court,  at  a  term  of  the  circuit?  court,  or  entered  upon 

the  report  of  a  referee.  t\  *^  ^»S  v/. 

1  Month.  L.  §  1360.  Where  final  judgment  is  taken,  at  a  special  term 
Bui.  29.  or  trial  term,  or  pursuant  to  the  directions  of  a  referee,  after 

121N.Y.  57.  the  affirmance,  upon  an  appeal  to  the  general  term,  of  an 
interlocutory  judgment ;  or  after  the  refusal,  by  the  general 
term,  of  a  new  trial,  either  upon  an  application,  made,  in  the 
first  instance,  at  the  general  term,  or  upon  an  appeal  from  an 
order  of  the  special  term,  or  of  the  judge,  before  whom  the 
issues,  or  questions  of  fact,  were  tried  by  a  jury ;  an  appeal 
to  the  general  term  from  tne  final  jud^rment  brings  up,  for  re- 
view, only  the  proceedings  to  take  the  final  judgment,  or  up- 
on which  the  final  judgment  was  taken,  including  the  hearing 
or  trial  of  the  other  issues  in  the  action,  if  any.  If  an  appe^ 
is  taken,  to  the  court  of  appeals,  from  the  aetermination  of 
the  general  term,  upon  the  appeal  from  the  final  judgment 
the  determination  of  the  general  term,  affirming  the  mterl<>. 
cutory  judgment  or  refusing  the  new  trial,  may,  at  the  elec- 
tion of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent  elects  to  bring  it  up  for  review,  he  may  take  a  cross-ap- 
peal therefrom,  notwithstanding  the  expiration  of  the  time  to 
take  an  original  appeal  therefrom. 

1  Month.  L.  §  1361.  An  appeal,  authorized  by  this  title,  must  be  taken 

Bul.29.  within  thirty  days  after  service,  upon  the  attorney  for  the 

AS  Sn n  «?«:  appellant;,  of  a  copy  of  the  judgment  or  order  appealed  from. 

5  Id  316  •  ^^^  ^  written  notice  of  the  entry  thereof.  Security  is  not  ro^ 
«2  Id  320.  '  quired  to  perfect  the  appeal ;  but,  except  where  it  is  other- 
13  Civ.  Pro.  wise  specially  prescribed  by  law,  the  appeal  does  not  stay  the 
220.  execution  of  the  judgment  or  order  appealed  from ;  unless 

6  Dftm.  287.  the  court,  in  or  from  which  the  appeal  is  tskken,  or  a  jud^e 
SN.Y.State  thereof,  makes  an  order,  directing  such  a  stay.  Such  an 
?SPy  Sum  S^^®*"  ™*y  ^®  made,  and  may,  from  time  to  time,  be  modi- 
§35  fled,  upon  such  terms  as  to  security  or  otherwise,  as  justice 

requires.  If  security  is  given,  either  as  a  condition  of  grant- 
ing the  order,  or  as  prescribed  in  the  next  section,  the  provi- 
sions of  title  second  of  this  chapter  apply  thereto,  as  if  the 
general  term  was  specified  in  those  provisions,  in  place  of  the 
appellate  court,  and  a  judge  of  the  same  court,  in  place  of  a 
*■  judge  of  the  court  below. 

f  ^r*pJS*  ^J  ^^P*  YJ^I^J"  *2?®^^  ^'*^,'?  ^  ^'^^^  judgment,  taken  as 
6_ oiT.  Fro.   prescnbed  m  this  title,  the  appellant  may  give  the  security. 

40  Hun,  657.   r®qu"*ed  to  perfect  an  appeal  to  the  court  of  appeals,  from  a 

15  Ciy.  Pro.   3«agment  of  the  same  amount,  or  to  the  same  effect ;  and  to 

42.  stay  the  execution  thereof.    In  that  case,  the  execution  of  the 

t  4.  /5JL  <a  v-i.  J!j<*gjuent  appealed  from  is  stayed,  as  upon  an  appeal  to  the 

court  of  appeals^  and  subject  to  the  same  conditionSb 
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^iiiP^?u-^^fPP^^/^™J*  final  judgment,  taken  as  pre-  40  Him  iah 
scribed  m  this  title,  must  be  heard  upon  a  certified  J^rX^  Sffvo** 

now  n5^f  ""^n'^  %'  *^"  Jud^mentS^olUnWthe  7^  or  Re?!  Ji?.^'^ 
notice  of  exceptions,  if  any,  filed,  as  prescribed  by  law  or  the  »  S.  Y.  351     " 
general  rules  of  practice,  after  the  entry  of  the  judgment!  6  o^fl^VV  7 
and  either  before  or  after  the  appeal  is  taken.    An  aD^eal 
from  an  interlocutory  judgment,  or  from  an  order,  takeHs 
prescribed  m  this  titfe,  must  be  heard  upon  a  certifi^  copy  of 
the  notice  of  appeal  and  of  the  papers  used  before  the  dbbrt 
or  the  ludge  upon  the  heanng  of  the  demurrer,  appUcatioi; 
for  jucfement,  or  motioi^  as  the  case  requires.  fF-^^wu" 

§1354.  Um'cf  1879.]  When  judgment  of  affirmance  is 
rendered  upon  the  appeal,  the  jdd^nt-roll  SSte^f  a  «2N.Y.3W. 
copy  of  the  ludgmentannexed  to  the  papers,  upon  which  the 
appeal  was  heard.  Where  subsequent  prbc^di^^  aretaken 
at  the  special  temj  or  trial  tera,  before  the  e^ry  of  final 
judgment,  the  judgment-roll  must  also  contain  the  proper 
papers  relating  thereto.  -        •  ««  Fx^iwi- 

« J^."^^^  ^^  appea,!  tadten  to  the  general  term  of  the  su- 
preme court,  as  prescribed  m  this  title,  must  be  heard  in  the 
department,  embracing  the  county,  in  which  the  judgment  or 
order  ap^aled  from  is  entered  ;  unless  an  order  is  made,  as 
prescribed  mseofaon  two  hundred  and  thirty^ne  of  this  ict, 
directmg  that  It  be  heard  m  another  department.    The  judffl 

'"!'*^°**®^i  ®^  *]^®  ^^^f^  ™*<*®»  "JPo»  ^^^  appeal,  must  & 
entered,  and  the  judgment-roll,  or  the  papers  upon  which  the 
appe^  waa  determined,  as  the  case  requires,  mSst  be  filed,  in 
the  office  of  the  clerk  of  the  county,  where  the  judgment  or 
order  appealed  from  is  entered.  If  the  appeal  is  determined 
at  a  general  term,  held  m  another  county,  the  clerk  of  that 
oountymust,  at  the  expense  of  the  successful  party,  transmit 
a  certified  copy  of  the  determination,  and  the  other  papers  if 
any,  required  to  be  filed,  to  the  clerk  of  the  county  where  the 
judgment  or  order  is  to  be  entered.  ,  ^     •*  *^  i^w 

TITLE  V. 

Appecd  from  a  final  deterwUnation  in  a  special  proceeding, 

I  1356.  Appeal  from  order  made  peal 

,0..^        in  the  same  court.  g  1360.  Stay     'of    Droceedinirs  • 

1367.  Id.;  when  made  by anoth-  hearing  ^appeal^dl^ 

i^»«    ir^^i^J^Ai  ?  J"^f  ®*  ^^i^io'^  thereupon. ' 

1358.  Intermediate  order  may  1361.  This  title  qualiSed.    Ap- 

t,fio   T  ,-^u-tr*''*?;-       »  plication  of  provisions 

1369.  Limitation  of  time  to  ap-  relating  to  actions. 

§  1 366.  [Am?d  1877.]  An  appeal  may  be  taken,  to  the  gen-  ^,  „      ^ 
eral  term  of  the  ^preme  court,  or  of  a  superior  city  court    ,^  Hun, 605. 
from  an  order,  affecting  a  substantial  right,  made  in  a  special  ^^^-^  6  I  2. 
proceeding,  at  aspeciai  term  or  a  trial  term  of  the  same 
court,  or,  m  the  supreme  court,  at  a  term  of  a  circuit  court- 
or  made  by  a  judge  of  the  same  court,  in  a  special  proceeding 
instituted  before  him,  pursuant  to  a  special  statutory  pro- 
vision ;  or  instituted  before  another  judge,  and  transferred 
to,  or  continued  before  him. 

§  1357.  [Am'dl877.]    An  appeal  may  also  be  taken  to  ,«   ,kk    ^ 
tne  supreme  court,  from  an  order,  affecting  a  substantial   ]^  „i^^-  ^• 
right,  made  by  a  court  of  record,  possessing  original  jurisdic^  i^  S\  ^.o. 
tion,  or  a  judge  thereof ,  m  a  special  proceeding  instituted  in 
that  court,  or  before  a  judge  thereof,  pursuant  to  a  special 
statutory  provision ;  or  instituted  before  another  judge,  and 
transferred  to,  or  continued  before,  the  judge  who  made  the 
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final  order.  But  this  section  does  not  apply  to  a  case,  where 
an  appeal  from  the  order,  to  a  court,  other  than  the  supreme 
court,  is  expressly  given  by  statute. 

§  1858.  [^w'dlS77.]  An  appeal,  authorized  by  this  title, 
brings  up  for  review,  any  preceaing  order,  made  in  the  course 
of  the  special  proceedmg,  involving  the  merits,  and  neces- 
sarily affecting  the  final  order  appealed  from,  which  is  speci- 
fied in  the  notice  of  appeal. 

§  1360.  An  appeal,  authorized  by  this  title,  must  be 
taken  within  thirty  days  after  service  of  a  copy  of  the  final 
order,  from  which  it  is  taken,  with  a  written  notice  of  the 
entry  thereof,  upon  the  ap]>eliant ;  or,  if  he  appeared,  upon 
the  hearing,  by  an  attorney  at  law  or  an  attorney  in  f  acty 
upon  the  person  who  so  appeared  for  him. 

§  I860.  The  provisions  of  title  fourth  of  this  chapter,  re- 
lating to  perfecting  an  appeal  from  an  order,  taken  as  there- 
in prescribed  ;  to  staying  the  execution  of  the  order  appealed 
from ;  to  hearing  the  appeal ;  and  to  the  entry  and  enforce- 
ment of  the  order  made  upon  the  appeal  apply,  where  an  ap- 
peal is  taken,  as  prescribed  in  this  title,  except  as  otherwise 
specially  prescribed  by  law, 

§  1361.  This  title  does  not  confer  the  right  to  appeal 
from  an  order,  in  a  case,  where  it  is  specially  prescribea  by 
law,  that  the  order  cannot  be  reviewed.  The  proceedings 
upon  an  appeal,  taken  as  prescribed  in  this  title,  are  governed 
by  the  provisions  of  this  act,  and  of  the  general  rules  of  prac- 
tice, relating  to  an  appeal  in  an  action,  except  as  otherwise 
specially  prescribed  by  law. 

CHAPTER  XHL 

EXECUTIONa 

TITLE  I.— Forms  op  execution  ;  time  and  manner  of  is- 

SUINO   AN   execution;    GBNBRAIi   DUTIES    AND 
LIABILITIES  OF  OFFICERS. 

TITLE  II.— Execution  against  property. 
TITLE  III.— Execution  against  the  person. 

^  TITLE  I. 

Forms  of  execution ;  time  and  vnanner  of  issuing  an  execu- 
tion; general  duties  and  liabUities  of  officers, 

g  1362.  To  whom  execution  di-  g  1371.  Id.;  agaiiiHt  executor,  etc. 

rected;  provision  where  1372.  Id.;  against  the  persoQ. 

sheriff  18  a  party.  1373.  Id.;   for  delivery  of  prop- 

1363.  Time  of  receipt  to  be  in-  erty.      How      money, 

dorsed  on  execution.  recovered     by     same 

1364.  The  different  kinds  of  ex-  judgment^  may  be  col- 

ecution.  lected. 

1365.  To  what  counties  execu*  1374.  Separate  executions, 

tions  may  issue.  where   separate    sums 

1366.  Qeneral  requisites  of  exe-  awarded. 

cutions.  1375.  Execution     of     course, 

1367.  Id.;  when  issued  on  filing  within  five  years. 

transcript    from    jus-  1376.  Execution,  after  death  of 

tice*s  court,  etc.  judgment  creditor. 

1368.  Requisites  of  execution  1377.  When  execution  may  be 

for    the   collection  of                      issued  after  five  years, 

money.  1378.  Id.;  leave^  how  obtained. 

1369.  Id.;  against  property.  1379.  No  execution  against  do- 

1370.  Id.;  where  n   warrant  of                       cedent,  except,  etc. 

attachment    has   been  1380.  Leave  required  to  issue 

Issued,  execution  against  de- 

Qedeiit*9  property. 
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I  1381.  Jjeaye,  how  obtained.  or  defacing  notice  of 

1382.  Time  of  stay  by  order,  sale. 

etc.,  not  reckoned  un-       |  1386.  Validity  of  sale,  when  ndt 
der  this  title.  aflfeoted  by  sherilTa  d** 

1383.  Execution    against  snr-  fault,  etc. 

Tiring  judgment  debt-  1387.  Purchases  on  such  Bale« 

ors.  by  certain  olBcers,  pro- 

1384.  Sale   on  execution,  etc.;  hibited. 

when    and   how    con-  1388.  When   execution   to    b« 

ducted.  enforced     by     under« 

1385.  Penalty  for  taking  down  sheriff. 

§  1362.  An  execution  must  be  directed  to  the  sherilT,  un- 
less he  is  a  party  or  iiit>erested  ;  in  which  case  it  must  be 
directed  as  prescribed  in  section  one  hundred  and  seventy- 
three  of  this  act.  But  the  court  may,  in  its  discretion,  order 
an  execution,  issued  upon  a  judgment  rendered  against  a 
sheriff,  either  alone  or  with  another,  to  be  directed  to  a  per- 
son, designated  in  the  order,  instead  of  to  the  coroners,  or  a 
p«irticular  coroner ;  in  which  case  it  must  be  so  directed. 
The  person  so  designated  must  be  of  full  age,  a  resident  of 
the  State,  and  not  a  party  to  the  action,  or  interested  therein. 
Where  the  execution  is  issued  upon  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money,  the  order 
does  not  take  efifeclb,  until  the  person  so  designated  execites, 
and  flies  in  the  clerk's  ofiQce,  a  bond  to  the  people,  with  at 
least  two  sureties,  approved  by  a  judge  of  the  court,  or  a 
county  judge,  in  a  penal  sum.  fixed  by  the  order,  not  less  than 
twice  the  sum  to  be  collected  by  virtue  of  the  execution  ;  con- 
ditioned for  the  faithful  performance  of  his  duties  under  the 
execution.  A  certified  copy  of  the  order,  and,  where  it  re- 
quir<;s  a  bond  to  be  given,  the  clerk's  certificate  that  a  bond 
has  been  filed,  as  required  by  the  order,  must  be  attached  to 
the  execution.  The  person  so  designated  is  deemed  an  otficer ; 
and,  with  respect  to  that  execution,  he  is  subject  to  the  obli- 
gations and  liabilities,  and  has  the  power  and  authority  of  a 
coroner,  and  is  entitled  to  fees  accordingly. 

§  1363.  The  sheriff,  to  whom  an  execution  is  directed 
and  delivered,  must,  upon  the  receipt  thereof,  indorse  there-  * 

upon  a  memorandum  of  the  day,  hour  and  minute,  when  he 
received  it. 

§  1364.  There  are  four  kinds  of  execution,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

8.  For  the  delivery  of  the  possession  of  real  property,  with 
or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taldng  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  whigh  it  is 
issued. 

§  1365.  An  exeution  against  property  can  be  issued  only 
to  a  county,  in  the  clerk's  office  oi  which  the  judgment  is  29  Hnn,  644. 
docketed.  An  execution  against  the  person  may  be  issued  to  IIOJN.Y.366. 
any  county.  An  execution  for  the  delivery  of  the  possession 
of  real  property,  must  be  issued  to  the  county,  where  the 
property,  or  a  part  thereof,  is  situated.  An  execution  for  the 
delivery  of  the  possession  of  a  chattel,  may  be  issued  to  any 
county,  where  the  chattel  is  found  ;  or  to  the  ^eriff  of  the 
county  where  the  judgment-roll  is  filed.  Executions,  upon 
the  same  judgment,  may  be  issued  at  the  same  time,  to  two 
or  more  difiterent  counties. 
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§  1366.  An  execution  must  intelli^bly  describe  the  judg- 
ment^ stating  the  names  of  the  parties  in  whose  favor,  and 
against  whom,  the  time  when,  and  the  court  in  which,  the 
judgment  was  rendered ;  and,  if  it  was  rendered  in  the  su- 
preme court,  the  county  in  which  the  judgment-roll  is  filed. 
It  must  require  the  sheriff  to  return  it  to  the  proper  clerk, 
within  sixty  days  after  the  receipt  thereof.  Except  as  other- 
wise prescribed  in  the  next  section,  it  must  be  made  return- 
able to  the  clerk,  with  whom  the  judgment-roll  is  filed. 

§  1367.  Where  an  execution  is  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  v;as  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered  in  the  latter  court,  it 
must  aJso  specify  tne  clerl^  with  whom  the  transcript  is  filed, 
and  the  time  of  filing ;  ana  it  must  be  made  returnable  to  that 
clerk.  If  the  judgment  was  rendered  in  a  justice's  court,  it 
must  specify  tne  justice's  name :  and  it  must  omit  the  specifi- 
cation, respecting  the  filing  of  the  judgment-roll. 

lCityCt.383.  §  1368.  An  execution,  issued  upon  a  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money,  must 
specify,  in  the  body  thereof,  the  sum  recovered^  or  directed 
to  be  paid,  and  the  sum  actually  due  when  it  is  issued.  It 
may  speciiy  a  day,  from  which  interest  upon  the  sum  due  is  to 
be  computed ;  in  which  case,  the  sheriff  must  collect  interest 
accordingly,  until  the  sum  is  paid.  If  all  the  parties,  against 
whom  the  judgment  is  rendered,  are  not*  judgment  deotors, 
tlie  execution  must  show  who  is  the  judgment  debtor. 

§  1369.  An  execution  against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's  office  of  the  county  to  which 
it  is  issued,  specify  the  time  when  the  judgment  was  docketed 
in  that  county.  It  must,  except  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  substantially  require  the 
sheriff  to  satisfy  the  judgment,  out  of  the  personal  property 
of  the  judgment  debtor  ;  and,  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property,  belonging  to  him, 
at  the  time  when  the  judgment  was  docketed  m  tne  clerk's 
office  of  the  county,  or  at  any  time  thereafter. 

134N.Y.627.  §  1370.  Where  a  warrant  of  attachment,  issued  in  the 
action,  has  been  levied,  by  the  sheriff,  the  execution  must 
substantially  require  the  sheriff  to  satisfy  the  judgment^  as 
follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  for- 
eign corporation,  and  the  summons  was  served  upon  him  or 
it,  without  the  State,  or  otherwise  than  personally,  pursuant 
to  an  order  obtained  for  that  purpose,  as  prescribed  in  chap- 
ter fifth  of  this  act^  and  the  judgment  debtor  has  not  appear- 
ed in  the  action ;  out  of  the  personal  property  attached,  and, 
if  that  is  insufficient,  out  of  the  real  property  attached. 

98N  Y  1  ^-  Inany  other  case,  out  of  the  personal  property  attached; 

and,  if  that  is  insufficient,  out  of  the  other  personal  property 
of  the  judgment  debtor ;  if  both  are  insufficient,  out  of  tJie 
real  property  attached ;  and,  if  that  is  insufficient,  out  of  the 
real  property,  belonging  to  him,  at  the  time  when  the  judg- 
ment was  docketed  in  tne  clerk's  office  of  the  county,  or  at 
any  time  thereafter. 

29  Hun  14        §  1371.  An  execution  against  real  or  personal  property, 

*        in  the  hands  of  an  executor,  administrator,  heir,  devisee, 

legatee,  tenant  of  real  property,  or  trustee,  must  subcstan- 


tially  require  the  sheriff  to  satisfy  the  judgment,  out  of  that 
property. 

§  1372.  An  execution  against  the  person  must  substan- 
tiaklly  require  the  sheriff  to  arrest  the  judgment  debtor, 
and  conamit  him  to  the  jail  of  the  county,  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  Except  where 
it  may  be  issued,  without  the  previous  issuing  and  return  of 
an  execution  against  property,  it  must  recite  the  issuing  and 
return  of  such  an  execution,  specifying  the  county  to  which  it 
was  issued. 

§  1 373.  An  execution  for  the  delivery  of  the  pissessioa  of  1  GttfCtsss 
real  property,  or  a  chattel,  must  particularly  describe  the  prop- 
erty, and  designate  the  partjr  to  whom  the  judgment  awards 
the  possession  thereof ;  and  it  must  sul^tantiaUy  rec|uire  the 
sheriff,  to  deliver  the  possession  of  the  property,  within  his 
county,  to  the  party  entitled  thereto,  if  a  sum  of  money  is 
awarded  by  the  same  judgment,  it  may  be  collected,  by  virtue 
of  the  same  execution ;  or  a  separate  execution  may  be  issued 
for  the  collection  thereof,  onutting  the  direction  to  deliver 
possession  of  the  property.  If  one  execution  is  issued  for  both 
purposes,  it  must  contain,  with  respect  to  the  money  to  be 
collected,  the  same  directions  as  an  execution  against  prop- 
erty, or  sigainst  the  person,  as  the  case  requires. 

§  1374.  Where  a  judgment  awards  different  sums  of 
money,  to  or  against  different  parties,  a  separate  execution 
may  be  issued,  to  collect  each  sum  so  awarded  ;  subject  to  the 
powerof  the  court,  to  control  the  enforcement  of  tne  execu- 
tions, upon  motion,  where  the  collection  of  one  execution  will, 
wholly  or  partly,  satisfy  another. 

§  1375.  Except  as  otherwise  specially  prescribed  by  law, 
the  party  recovering  a  final  judgment,  or  his  assiefnee,  may 
have  execution  thereupon,  of  course,  at  any  time  within  Ave 
years  after  the  entry  of  the  judgments 

§  1376.  [;im'cJ  1877,  18&5, 1887.]    Where  the  party  reoov-  ^   - 

ering  a  final  judgment  has  died,  execution  may  be  issued  at  J  jA 
any  time  within  five  years  after  the  entry  of  the  judgment,  * 
by  his  personal  representatives,  or  by  the  assignee  of  the 
judgment,  if  it  has  been  assigned,  and  the  execution  must  be 
indorsed  with  the  name  and  residence  of  the  person  issuing 
the  same.  And  where  a  party  or  one  or  more  of  several  par- 
ties against  whom  a  judgincut  for  the  recovery  of  posscssioil 
of  re^  property  has  been  obtained,  has  died,  an  order  grant- 
ing leave  to  issue  and  execute  such  execution  or  writ  of  pos- 
session may  be  granted  upon  giving  twenty  days'  notice  to 
the  occupants  of  the  lands  so  recovered,  and  to  the  grantees 
or  devisees  of  said  deceased,  or,  if  he  died  intestate,  to  the 
heirs-at-law  of  said  deceased  ;  said  notices  to  be  served  in  the 
same  manner  as  a  summons  is  directed  to  be  served  in  an 
action  in  the  supreme  court. 

§  1377.  lArn'd  1879.]  After  the  lapse  of  ilve  years  from  87  n.  Y.  028. 
the  entry  of  a  final  judgment,  execution  can  be  issued  there-  38  Hun,  142. 
upon,  in  one  of  the  following  cases  onlv  :  21  N.Y.State 

1.  Where  an  execution  was  issuea  thereupon,  within  five    *^«P»  ^« 
years  after  the  entry  of  the  judgment,  and  has  been  returned  ^  /  ^-^  7  ' 
wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to 

issue  .the  execution.  •  • 

§  1378.  Notice  of  an  application  for  aji  order,  graiitmg  J 


r 


\ 
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leaTe  to  issne  an  ezeoniion,  as  prescribed  in  the  last  section, 
most  be  served  personally  upon  the  adverse  party,  if  lie  is  a 
resident  of  the  State,  and  personal  service  can,  with  reason- 
able diligence,  be  made  npon  him  therein ;  otherwise,  notice 
mnst  be  giyen  in  snch  manner  as  the  conrt  directs.  Where 
the  judgment  is  for  a  sum  of  money,  or  directs  the  payment 
of  a  sum  of  money,  leave  shall  not  be  granted,  except  on 
proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that  the 
judgment  remains  wholly  or  partly  unsatisfied. 


130  NY  SIS       ^.  ^^7^*  ^^  execution  to  collect  a  sum  of  money  cannot 
*  *     *  be  issued  affainst  tiie  property  of  a  judgment  debtor,  who  has 
died  since  tne  entry  of  the  judgment,  except  as  prescribed  in 
ihe  next  two  sections.    . 


28Han.462:  §1380.  [iim'd  1879, 1885, 1890, 1894.]  After  the  expiration 
Td  M)^^^'  ^^  ^^  ^^^  ^^^  from  the  death  of  a  party,  against  whom  a  final 
15  NY  state  j^idgment  for  a  sum  of  money,  or  directing  the  payment 
Rep.  217;  34  o£  a  sum  of  money  is  rendered^  the  judgment  may  be 
Id.  489.  euforced  by  execution  against  any  property  upon  which 

131M^80^^*  it  is  a  Uen,  with  like  effect  as  if  the  judgment  debtor  was 
*  *  still  living.  Bat  such  an  execution  shall  not  be  issued,  un- 
less an  order  granting  leave  to  issue  it  is  procured  from  the 
.  .  court,  from  which  the  extroution  is  to  be  issued,  and  a  de- 
cree to  the  same  effect  i  s  proc  ared  from  a  surrogate's  cou  rt  of 
this  state,  which  bas  duly  granted  letters  testamentary  or 
letters  of  administration  upon  the  estate  of  the  deceased 
judgment  debtor.  Where  the  lien  of  the  judgment  was  cre- 
ated as  prescribed  in  section  twelve  hundred  find  fifty-one 
of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary 
or  letters  of  administration  have  been  duly  granted  upon  the 
estate  of  the  decedent,  and  for  that  purpose  such  a  lien  ex- 
isting at  the  decedent's  death,  continues  for  three  years  and 
six  months  thereafter,  notwithstanding  the  previous  expira- 
tion of  ten  years  from  the  filing  of  the  judgment-rolL  But 
where  the  decedent  died  intestate  and  letters  of  administra- 
tion upon  his  estate  have  not  been  granted  within  three 
years  after  his  death  by  tlie  surrogate's  court  of  the  county  in 
which  the  decedent  resided  at  the  time  of  his  death,  or  if  the 
decedent  resided  out  of  the  state  at  the  time  of  his  death. 
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and  letters  testamentary  or  letters  of  administration  hare 
not  been  granted  within  the  same  time  by  the  suixo^te's 
court  of  the  connt^  in  which  tlie  property  on  wluch  the  judg- 
ment is  alien  is  sitnated,  such  oonit  may  grant  the  decree 
where  it  appears  that  ihe  decedent  did  not  leave  any  per^ 
sonal  property  within  the  State  upon  which  to  adra  nister. 
In  such  case  the  lien  of  the  judgment  existing  at  the  deced- 
ent's death  continues  for  three  years  and  six  months  as  afore- 
said. Provided,  however,  that  such, judgment  lien,  existing 
at  the  decedent's  death,  upon  the  decedent's  real  property, 
or  some  portion  thereof ,  may  be  enforced  and  payment  there- 
of obtained  during  the  said  uiree  years  after  granting  of  let- 
ters testamentary,  or  letters  of  administration,  by  the  pro- 
ceeding provided  and  prescribed  by  titie  five  of  chapter 
eighteen  of  this  act.  But  this  section  shall  not  apply  to  real 
estate  which  shall  have  been  conveyed,  or  hereafter  may  bo 
conveyed  by  the  deceased  judgment  debtor  during  his  life- 
time, if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shfdl  have  been, 
or  may  hereafter  be,  declared  fraudulent  by  the  judgment 
and  decree  of  any  court  of  competent  juris^cticn,  may  en- 
force his  said  j  ndgment  again  st  such  real  property,  with  like 
effect  as  if  the  judgment  debtor  was  living,  and  it  shall  not 
be  necessary  to  obtain  the  leave  of  any  court  or  officer  to  is- 
sue such  execution,  and  the  same  may  be  issned  at  any  time 
to  the  sheriff  of  the  county  where  such  property  is  or  may 
be  situated.  The  person  issuing  such  execution,  however, 
shall  annex  thereto  a  description  of  the  real  estate  against 
which  the  same  is  sought  to  be  enforced,  as  aforesaid,  and 
shall  indorse  on  paid  execution  the  words  **  issued  under  sec- 
tion thirteen  hundred  and  eigh^  of  the  code  of  civil  pro- 
cedure," whereupon  said  sheriff  shall  enforce  said  execu- 
tion as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either,  real  or  personal, 
and  all  provisions  of  law  relating  to  the  sale  and  conveyance 
of  real  estate  on  execution  and  the  redemption  thereof  shall 
apply  thereto. 


§  1381.  [Am*d  1889.]  Leave  to  issue  an  execution-  as  pre-  29  Hnn  12 
scribed  in  the  last  section,  must  be  procured  as  follows :  a  Bedf!  374. 

1  •  Notice  of  the  application  to  the  court  from  which  the  30  Han,  67u. 
execution  is  to  be  issued,  for  an  order  granting  leave  to  issue 
the  execution,  must  be  given  to  the  person  or  persons  whose 
interest  in  the  property  will  be  affected  by  a  sflie  by  virtue 
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if  tha  ezecDtlon,  and  also  to  thesxeoutoroiadministralorof 
Iho  judgment  debCor.  Tba  edaaral  rules  of  practice  may 
irsBoriM  the  manner  in  vJiidi  the  notica  must  be  given; 
intii  pioTisioti  la  aa  made  therein,  it  most  be  sarved  either 
lerHonnlly  or  in  Bach  manner  an  the  court  preacribea  in  an 
iider  to  show  oansa.  Leave  shall  not  be  granted,  except 
ipoD  pmof  by  affidavit,  to  the  Batisfaotion  of  Uie  oonrt,  that 
he  judgment  lemains  wholly  or  partly  nnBatisfied. 

2.  For  the  purpone  of  procuring  a  decree  from  the  snrro- 


;ate'H  court  granting  leave  to  isBae  the  eiecntion,  the  judg- 
ment creditor  maat  preaent  to  that  court  a  written  petition. 
Inly  verifled,  Betting  foil  h  the  facts,  and  praying  for  anch  a 
leoree  ;  and  that  the  paraons  specified  In  Ihe  fitat  subdi- 
ision  of  this  section,  may  be  cited  to  show  cause  why  it 
hould  not  he  gmnted.  Vpoa  the  presentation  of  anch  a  pe- 
Itiou  the  Bunogate  must  isane  a  citation  accordingly,  which 
ud  citation  may  be  Berred  in  the  same  manner  as  is  pro- 
ided  in  the  first  sabdiviaioiL  of  thia  section  for  the  service 
>r  glviog  of  a  notica  to  the  parties  or  persotiB  therein  mea- 
ioned.  and,  if  the  senaial  rules  of  practice  of  tfae  eupreme 
ourt  do  not  proviiA  for  a  mode  of  giving  such  notice,  such 
itatiou  must  he  served  in  such  manner  aa  the  surrogate  by 
rder  may  BEescribe,  or  as  .ia  otherwise  provided  by  law  ; 
nd,  npaa  the  letnca  thereof,  he  must  make  suoh  a  decree  in 
he  premiaea  as  justiee  leqaires. 


§  18S2.  The  time  dnnt^  which  the  person,  entitled  to  en- 
irce  a  indgm<^t,  ia  atayed  from  enforcing  it,  by  the  pro- 
ision  of  a  statute,  or  by  an  iuinnction  or  olher  order,  oi  in 
insequence  ot  an  appeal,  is  not  a  part  of  the  lime,  limited. 


§  188S.  The  last  six  sectjoos  do  noji  affect  the  light  of  a 
idgment  creditor  to  enforce  a  judgment,  against  the  prop- 
tj  ot  one  or  mora  surviving  jncUment  debtors,  as  if  all  the 
i^mwt  debtors  were  living.  In  that  case,  an  eiecntion 
oat  be  issued  in  Ihensual  form  ;  but  the  attorney  for  the 
idgment  creditor  must  indorse  thereupoD,  a  notice  to  the 
lerifC,  reciting  the  death  of  the  deceased  judgment  debtor, 
id  requiring  the  sheriff  not  to  collect  the  ezwmtion,  out  of 
ly  propeny  which  belonged  to  him. 


§  138^  &X£GXmoK  GBKE&ALLT.  »% 


^  1384.  [Am'd  1894.]  A  sale  of  nal  or  personal  pxopeity, 
by  Tirtne  of  nn  execution,  orptmniant  to  the  directions  oon- 
tuned  in  a  judgment  or  order,  mnst  be  made  at  pnbKc  auc- 
tion, between  the  hour  of  nine  o'clock  in  the  morning  and 
sunset.  The  sheriff  to  whom  an  execution  is  issued  shall  at 
any  time  before  the  sale  of  the  personiil  property  levied  on  by 
him,  on  the  written  request  of  any  person  who  is  a  creditor 
of  the  person  against  wnom  the  writ  was  issued  under  which 
the  sheriff  levied  upon  the  property,  exhibit  to  such 
creditor  the  personal  pTopeiij  so  levied  upon  under  said 
writ  and  permit  an  inspection  thereof  by  sooa  creditor  or  bis 
agent. 


.^      EXECUTION  AGAINST  PROPERTY.    §§  1385-1388 


§  1385.  A  person  who,  before  the  time  fixed  for  the  sale^ 
in  a  notice  of  the  sale  of  property,  to  be  made  by  virtue  of  an 
execution,  wilfully  takes  down  or  defaces  such  a  notice  put 
up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to 
the  judgment  creditor,  and  the  same  sum  to  the  judgment 
debtor  ;  unless  the  notice  was  defaced  or  taken  down,  with 
the  consent  of  the  person  seeking  to  enforce  the  forfeiture,  or 
the  execution  was  previously  satisfied. 

§  1386.  An  omission  by  the  sheriff  to  give  notice,  as  re- 
quired by  law,  or  the  taking  down  or  defacing  of  a  notice, 
when  put  up,  does  not  effect*  the  validity  of  a  sale,  made  by 
virtue  of  an  execution,  to  a  purchaser  in  good  faith,  without 
notice  of  the  omission  or  offence. 

§  138*7.  The  sheriff,  to  whom  an  execution  is  directed,  or 
the  under-sheriff  or  deputy-sheriff,  holding  an  execution,  and 
conducting  a  sale  of  property  by  virtue  thereof,  shall  not,  di- 
rectly or  indirectly,  purchase  any  of  the  property  at  the  sale. 
A  purchase  made  by  him,  or  to  his  use,  is  void. 

§  1 388.  Where  the  sheriff,  to  whom  an  execution  is  de- 
livered, dies,  is  removed  from  office,  or  becomes  otherwise 
disqualified  to  act,  before  the  execution  is  returned,  his  under- 
sheriff  must  proceed  upon  the  execution,  as  the  sheriff  might 
have  done.  If  there  is  no  under-sheriff,  the  court,  from  which 
the  execution  issued,  may  designate  a  person  to  proceed 
thereupon  ;  who  may  complete  the  same,  as  an  under-sheriff 
might  have  done.  The  person  so  designated  must  give  such 
security  as  the  court  directs.  He  is  deemed  an  officer ;  and 
is  subject  to  the  same  obligations  and  liabilities,  and  has  the 
same  power  and  authority,  in  relation  to  the  object  of  his  ap- 

S ointment,  as  a  sheriff,  and  is  entitled  to  fees  accordingly, 
ut  this  section  does  not  apply,  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  for  the  enforcement  oi  an 
execution^  after  the  death,  removal  from  office,  or  other  dis- 
qualification, of  the  sheriff,  or  under-sheriff, 

TITLE  IL 

Execution  against  property. 

Abticlb  1.  Property  exempt  from  levy  and  sale. 

2.  Lien  of  an  execution  upon  personal  property;  levy  upon 
and  sale  of  personal  property.  RightH  of  indemni- 
tors of  sheriff. 

3.  Sale,  redemption,  and  conveyance  of  real  property;  rights 

and  liabilities  of  persons  interested. 

4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to 

enforce  contribution. 

ARTICLE  FIRST. 

Property  exempt  from  Levy  and  Sale. 

emption  as  a  house- 
holder, 
g  1393.  Military  pay,  rewards, 
etc.,  exempt  from  exe- 
cution and  other  legal 
proceedings. 

1394.  Right  of  action  for  tak- 
ing, etc.,  exempt  prop- 
erty. 

1395.  Burying  ground;  when 
exempted. 


1389.  Certain   special  exempt- 

ions  not    affected  by 
this  article. 

1390.  What  personal   propertv 

is  exempt,  when  owned 
by  a  householder. 

1391.  Additional  personal  prop- 

erty exempt  in  certain 
cases. 

1392.  Widow,  etc.,  or  married 

woman  entitled  to  ex- 


*  So  in  orlginaL 
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I  1396.  How     exempt     burying 
ground  designated. 

1397.  Homestead,     wlien     ex- 

empted. 

1398.  How  exempt  homestead 

designated. 

1399.  Married  woman's  home- 

stead;  when  exempt- 
ed. 
When  exemption  to  con- 
tinue    after      owner's 
death. 


1400. 


g  1401.  Exemption;  when  not 
affected  by  temporary 
suspension  of  re8l« 
dence. 

1402.  If  Talueof  homei«teadeX' 
ceeds  one  thousand 
dollars,  lien  attaches  to 
surplus. 

1403.  Id.;  how  proceeds  to  be 
marshalled  when  prop> 
erty  Is  sold. 

1404.  Exemption  of  real  prop- 
erty; how  cancelled. 

§  1389.  The  enumeration,  in  this  article,  of  the  property 
which  is  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
does  not  repeal  any  special  provision  of  law.  relating  to  such 
an  exemption,  which,  by  its  terms,  is  applicaole  only  to  a  par^' 
ticular  class  of  persons,  or  corporations,  or  to  a  particular 
locality,  or  otherwise  to  a  special  case. 

§  13G0.  lAm'd  189L] 

The  foUowmg  personal  property,  when  own- 
ed by  a  householder,  is  exempt  from  levy  and  sale  by  virtue 
of  an  execution,  ana  each  movable  article  thereof  continues 
to  be  so  exempt,  while  the  family  or  any  of  them,  are  remov- 
ing from  one  residence  to  anothen 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up 
or  kept  for  use  in  a  dwelling  house  ;  and  one  sewing  machine 
with  its  appurtenances. 

2.  The  family  Bible,  family  pictures  and  school  books,  used 
by  or  in  the  f  aniily ;  and  other  books,  not  exceeding  in  value 
fifty  dollars,  kept  and  used  as  part  of  the  family  library. 

8.  A  seat  or  pew,  occupied  by  the  judgment  debtor  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom ;  one  cow ;  two  swme ;  the  necessary 
food  for  those  animals ;  all  necessary  meat,  fish,  flour,  grocer- 
ies, and  vegetables,  actuallv  provided  for  family  u-se,  and 
necessary  fuel,  oil  and  canoles,  for  the  use  of  the  family  for 
sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads  and  bedding,  neces- 
sary for  the  judgment  debtor  and  the  family  ;  all  necessary 
cooking  utensils ;  one  table ;  six  chairs ;  six  knives  ;  six  forks ; 
six  spoons  ;  six  plates ;  six  tea  cups ;  six  saucers ;  one  sugar 
dish;  one  milk  pot ;  one  tea  pot;  one  crane  and  its  appendages; 
one  pair  of  andirons ;  one  coal  scuttle ;  one  shovel ;  one  pair 
of  toD^ ;  one  lamp  and  one  candlestick. 

ft.  The  tools  and  implements  of  a  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
five  dollars. 

§  1391.  i;i4m'dl879.]  In  addition  to  the  exemptions,  al- 
lowed by  the  last  section,  necessary^  household  lumiture, 
working  tools  and  team,  professional  instruments,  furniture 
and  library,  not  exceeding  in  value  two  hundred  and  fifty 
dollars,  together  with  the  necessary  food  for  the  team,  for 
ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  when  owned  by  a  person,  being  a  householder,  or 
having  a  family  for  whicn  he  provides,  except  where  the  exe- 
cution is  issued  upon  a  judgment,  recovered  wholly  upon  one 
or  more  demands,  either  for  work  performed  in  the  family  as 
a  domestic,  or  for  the  purchase-money  of  one  or  more  articles, 
^cept  as  prescribed  ia  this  or  the  last  section* 


3t  Hun,  11. 


4  Civ.  pro. 

274. 

30  Hun,  242; 

36  Id.  12 ;  46 

Id.  317. 
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§  1302.  lAm'd  1877.]  Where  the  judgment  debtor  is  a 
woman,  she  is  entitled  to  the  same  exemptions,  from  levy  and 
sale  by  virtue  of  an  execution,  subject  to  the  same  exceptions 
as  prescribed  in  the  last  two  sections,  in  the  case  of  a  house^ 
holder. 

36  Hun,  647.  §  1393.  The  pay  and  bounty  of  a  non-commissioned  olii- 
5  I>em.  138.  oer,  musician,  or  private,  in  the  military  or  naval  service  of 
1  Conn.  181.  the  United  States ;  a  land  warrant,  pension,  or  other  reward, 
y??*^*  ^^*  heretofore  or  hereafter  granted  by  tne  United  States,  or  by  a 
^  3  A^^ci^^    State,  for  military  or  naval  services ;  a  sword,  horse,  medal, 

emblem,  or  device  of  any  kind,  presented,  as  a  testimonial, 
for  services  rendered  in  the  military  or  naval  service  of  the 
United  States;  and  the  uniform,  arms,  and  equipments,  which 
were  used  by  a  person  in  that  service,  are  auso  exempt  from 
levy  and  sale,  by  virtue  of  an  execution,  and  from  seizure  for 
ii0ft-payment  of  taxes,  or  in  any  other  legal  proceeding. 

36Hiu»»M3.  §  1394.  A  right  of  action  to  recover  damages,  or  dam- 
ages awarded  by  a  judgment,  for  taking  or  injuring  personal 
property,  exempt  by  law  from  levy  and  sale,  by  virtue  of  an 
execution,  are  exempt,  for  one  year  after  the  collection  there- 
of j  from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
seizure  in  any  other  legal  proceeding. 

§  1395.  Land  set  apart  as  a  family  or  private  burying 
ground,  and  heretofore  designated,  as  prescribed  by  law,  in 
order  to  exempt  the  same,  or  hereafter  desi^ated  for  that 
purpose,  as  prescribed  in  the  next  section,  is  exempt  from 
sale,  by  virtue  of  an  Execution,  upon  the  following  conditions 
only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that 
purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at 
any  time  afterwards,  any  building  or  structure,  except  one  or 
more  vaults,  or  other  places  of  deposit  for  the  dead,  or  mor- 
tuary monuments. 

§  1396.  In  order  to  designate  land,  to  be  exempted  as 
prescribed  in  the  last  section,  a  notice,  containing  a  full  de- 
scription of  the  land  to  be  exempted,  and  stating  that  it  has 
been  set  apart  for  a  family  or  private  burying  ground,  must 
be  subscribed  by  the  owner ;  acknowledged  or  proved,  and 
certified,  in  like  manner,  as  a  deed  to  be  recorded  in  the 
county  where  the  land  is  situated ;  and  recorded  in  the  office 
of  the  clerk  or  register  of  that  county,  in  the  proper  book  for 
recording  deeds,  at  least  three  days  before  the  sale  of  the 
land,  by  virtue  of  the  execution. 


28N.Y.8tate 
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§  1397.  [Am'd  1883.]  A  lot  of  land,  with  one  or  more 
buildings  thereon,  not  exceeding  in  .value  one  thousand  dol- 
lars, owned  and  occupied  as  a  residence  by  a  householder, 
having  a  family,  and  heretofore  designated  as  an  exekupt 
homestead,  as  prescribed  by  law,  or  hereafter  designated  for 
that  purpose,  as  prescribed  in  the  next  section,  is  exempt 
from  sale  by  virtue  of  an  execution,  issued  upon  a  iudgment 
recovered  for  a  debt  contracted  after  the  thirtietn  oLy  of 
April,  eighteen  hundred  and  fifty ;  unless  the  judgment  was 
recovered  wholly  for  a  debt  or  debts  contracted  befoi  e  the 
designation  of  the  property,  or  for  the  purchase  money  there- 
of. But  no  property  heretofore  or  hereafter  designated  as  an 
exempt  homestead,  as  prescribed  by  law,  or  by  me  next  sksq' 
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tion,  shall  be  exempt  from  taxation,  or  from  sale  for  non-pay- 
ment of  taxes  or  assessments.  , 

§  1398.  [^m'dl877.]  In  order  to  deaij^ate  property,  to 
be  exempted  as  prescribed  in  the  last  section,  a  conveyance 
thereof,  stating,  m  substance,  that  it  is  desi&nied  to  be  held 
as  a  homestead,  exempt  from  sale  by  virtue  of  an  execution, 
must  be  recorded,  as  prescribed  by  law ;  or  a  notice,  oon- 
taininjs^  a  full  description  of  the  property,  and  stating  tnat  it 
is  desired  to  be  so  held,  must  be  subscribed  by  the  owner, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  the  property  is  situ- 
ated ;  and  must  be  recorded  in  the  ofl9ce  of  the  clerk  of  that 
county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book." 

§  13O0.  A  lot  of  land,  with  one  or  more  buildings  there- 
on, owned  by  a  married  woman,  and  occupied  by  her  as  a 
residence,  may  be  designated  as  ner  exempt  homestead,  as 
prescribed  in  the  last  section  ^  and  the  property  so  designa- 
ted is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
s^ne  circumstances,  and  subject  to  the  same  exceptions,  as 
the  homestead  of  a  householder,  having  a  family. 

§  1400.  The  exemntion,  prescribed  by  the  last  three  sec- 
tions, ccmtinues,  after  tne  death  of  the  person  in  whose  favor 
the  propertv  was  exempted,  as  follows : 

1.  If  the  aecedent  was  a  woman,  it  continues,  for  the  beiie- 
flt  of  her  surviving  children,  until  the  majority  of  the  young- 
est surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues  for  the  benefit  of 
his  widow  and  surviving  children  ;  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to 
be  occupied^  as  a  resid^iice,  by  a  person  for  whose  benefit  it 
may  so  continue,  except  lis  otherwise  prescribed  in  the  next 
section. 

§  1401.  Tlfe  right  to  exemption,  of  a  person  entitled 
thereto,  as  prescribed  in  the  last  four  sections,  is  not  affected 
by  a  suspension  of  the  occupation  of  the  exempt  property,  as 
a  residence,  for  a  period  not  exceeding  one  year,  whicn  oc- 
curs in  consequence  of  injury  to,  or  destruction  of,  the  dwel- 
ling house  upon  the  premises. 

§  1402.  The  exenaption  of  a  homestead,  otherwise  valid 
under  the  provisions  of  this  article,  is  not  void,  because  the 
value  of  the  property,  designated  as  exempt,  exceeds  one 
thousand  dollars.  In  that  case,  the  lien  of  a  judgment  at- 
taches to  the  surplus,  as  if  the  property  had  not  been  desig- 
nated as  an  exempt  nomestead ;  bwt  the  property  cannot  be 
sold  by  virtue  of  an  execution,  issued  upon  a  judgment,  as 
against  which  it  is  exemjit.  After  the  return  of  such  an  exe- 
cution, the  owner  of  the  judgment  may  maintain  a  judgment 
creditor's  action,  to  procure  a  judgment  directing  a  sale  of 
the  property,  and  enforcing  his  lien  upon  the  surplus. 

§  1403.  Where  the  judgment,  in  a  judgment  creditor's 
action  brought  as  prescribed  in  the  last  section,  or  in  any- 
other  action  affecting*  the  title  to  an  exempt  homestead,  di- 
rects the  sale  of  the  property,  th6  court  must  so  marshal  the 
proceeds  of  the  sale,  that  the  right  and  interest  of  each  per- 
son in  the  proceeds,  shall  correspond,  as  nearly  as  may  be,  to 
his  right  and  interest  in  the  property  sold.    Money,  not  ex- 
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ceeding  one  thousand  dollars,  paid  to  a  judgment  debtor,  as 
representing  his  interest  in  the  proceeds,  is  exempt  for  one 
year  after  the  payment,  as  the  property  sold  was  exempt ; 
unless,  before  the  expiration  of  the  year,  he  causes  real  prop- 
erty to  be  designated  as  an  exempt  nomestead,  as  prescribed 
in  section  one  uiousand  three  hundred  and  ninety-eight  of  this 
act :  in  which  case,  the  exemption  ceases,  with  respect  to  so 
much  of  the  money,  as  was  not  expended  for  the  purchase  of 
that  property ;  and  the  exemption  of  the  property  so  desis*- 
natea  extends  to  every  debt,  against  which  the  property  soEi 
was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  tne  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before 
payment  to  him  of  his  proportion  of  the  proceeds  of  the  sale, 
the  court  may  direct  that  portion  of  the  proceeds,  which  rep- 
resents his  interest,  to  be  invested,  for  the  benefit  of  the  per- 
son or  persons,  entitled  to  the  benefit  of  the  exemption ;  or  to 
be  otherwise  disposed  of,  as  justice  requires. 

§  1404*  [Am*d  1894.]  The  owner  of  real  i>roperty,  exempt 
as  prescribed  in  this  article,  may,  at  any  time,  snbsoribe  a 
notice,  and  personally  acknowledge  the  execution  thereof,  be- 
fore an  officer  authorized  by  law  to  take  the  acknowledgment  of 
a  deed,  to  the  effect  that  he  cancels  all  exemptions  from  levy  or 
sale  by  virtue  of  an  execution  affecting  the  property,  or  a  par- 
ticular part  thereof,  fully  described  in  the  notice.  The  cancel- 
latioD  takes  effect  when  such  a  notice  is  recorded,  as  prescribed 
in  this  article  for  recording  a  notice  to  effect  the  exemption  so 
canceled.  Any  other  release  or  waiver,  hereafter  exeonted, 
of  an  exemption  of  real  property,  allowed  by  this  article,  or  of 
an  exemption  of  a  homestead,  or  a  private  or  family  burying 
ground,  allowed  by  the  provisions  of  law  heretofore  in  force, 
is  void  ;  provided,  however,  that  nothing  herein  contained^ 
shall  be  so  construed  as  to  prevent  the  husband  and  wife' 
from  jointly  conveying  or  mortgaging  property  so  exempt. 

ARTICLE  SECOND. 

Lien  of  an  Execdtion  upon  pERSONAii  Property  ;  Levy 
UPON  AND  Sale  of  personal  Property  ;  Rights  of  In- 
demnitors OF  Sheriff. 


I  1405.  Personal  property  bound 
by  execution. 

1406.  Order      of      preference- 

among  executions. 

1407.  Id.;    when    attachments 

also  are  issued. 

1408.  Id.;   when    issued   from 

court  not  of  record. 

1409.  Title  of  bona  fide  purchas- 

ers before  levy,  not  af- 
fected. 

1410.  Execution  may  be  levied 

upon  current  money. 

1411.  Levy  upon  certain   evi- 

dences of  debt. 

1412.  Interest  of  bailor  in  goods 

pledged  may  be  sold. 

1413.  When  partners  may  ap- 

ply for  release  of  prop- 
erty levied  upon. 

1414.  Undertaking  to  be  given. 
H15,  Provision,  where  »  war- 


rant of  attachment  has 
also  been  levied,  etc. 
2  1416.  When    the   undertaking 
enures  to  other  Judg- 
ment creditors. 

1417.  How    partner's    intere9t 

sold;  rights,  etc.,  of 
purchaser. 

1418.  Claim  of  property   by  a 

third  person, how  tried. 

1419.  Proceeaings,  if  claimant 

succeeds. 

1420.  Inauisition  not  to  preju- 

dice claimant's  right. 

1421.  In    action    against    ofB* 

cer,  indemnitors  may 
be  substituted  as  de- 
fendants. 

1422.  Notice  of  application  and 

proofs  thereupon. 

1423.  T^rms  ma^  be  impo694, 


^ 
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§  1424.  When  iDdemnity  related  g  1427.  Officer  to  whom  Indem- 

to  purt  of  property.  tiiiy  is  given,  required 

1425.  Application  when  officer  to  gi?e  notice  of  action. 

is  joined  with  indemni-  1428.  Sale  of  personal  property; 

tors.  how  made. 

1426.  Effect  of  the  order.  1429.  Notices    of    Bal«  to  be 

posted. 

§  1405.  The  goods  and  chattels  of  a  judgment  debtor,  yi  S  Y  4M. 
not  exempt,  by  express  provision  of  law,  from  levy  and  sale  i.36  N.  f  37s. 
by  virtue  of  an  execution,  and  his  other  personal  'property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy  by 
virtue  of  an  execution,  are,  when  situated  within  the  juris- 
diction of  the  officer,  to  whom  an  execution  against  property 
is  delivered,  bound  by  the  execution,  from  the  time  of  the  de- 
livery thereof  to  the  proper  officer,  to  be  executed ;  but  not 
before. 

§  1406.  Where  two  or  more  executions  against  property  •  2t  N  Y  State 
are  issued,  out  of  the  same  or  different  courts  of  record,   Rep]  740. 
against  the  same  judgment  debtor,  the  one  first  delivered,  to  134 n.T.  613. 
an  officer,  to  be  executed,  has  preference,  notwithstanding 
that  a  levy  is  first  made,  by  virtue  of  an  execution  subse- 
quently delivered ;  but  if  a  levy  upon  and  sale  of  personal 
Kroperty  has  been  made,  by  virtue  of  the  junior  execution, 
efore  an  actual  levy,  by  virtue  of  the  senior  execution,  the 
'.  same  property  shall  not  be  levied  upon  or  sold,  by  virtue  of 
the  letter.* 

§.  140*7.  Wliere  there  are  one  or  more  executions,  and  24N.Y.8tata 
one  or  more  warrants,  of  attachment,  against  the  proj>erty  of  Rep.  740. 
the  same  person,  the  rule  prescribed  in  the  last  sectiun  pre-   124N.Y.613. 
vails,  in  aeterminiag  the  preferences  of  the  executions  or 
warrants  of  attachment ;  the  defendant  in  the  warrants  of 
attachment  being,  for  that  purpose,  regarded  as  a  judgment 
debtor. 

§  1408.  But  an  execution,  issued  out  of  a  court  not  of 
record,  or  a  warrant  of  attachment,  granted  in  an  action 
.  pending  in  a  court  not  of  record,  if  actually  levied,  has  pref- 
erence over  another  execution,  issued  out  of  any  court  of  re- 
cord or  not  of  record,  which  has  not  been  previously  levied. 

§  140Q;  The  title  to  personal  property,  acquired  before  40  Hun  323 
the  actual  levy  of  an  execution,  by  a  purchaser  m  good  faith,  * 

and  without  notice  that  the  execution  has  been  issued,  is  not 
affected  by  an  execution  delivered,  before  the  purchase  was 
made,  to  an  officer,  to  be  executed. 

§  14 10.  [^m'dl877.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  current  money 
of  the  United  States,  belonging  to  the  ludgment  debtor ;  and 
must  pay  it  over,  as  so  mudi  money  collected,  without  expos- 
ing it  for  sale ;  except  that  where  it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  property ;  unless  he  is  other- 
wise directed,  by  an  order  of  a  judge,  or  by  the  judgment  in 
the  particular  ease. 

§  141 1-  iAm'd  1877.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  and  sell,  a  bill, 
or  other  evidence  of  debt,  belonging  to  the  judgment  debtor, 
which  was  issued  by  a  moneyed  corporation  to  circulate  as 
money  ;  or  a  bond  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  judgment  debtor,  which  was  execu- 

»  ■  I        1 1  ■  ■»         .  -  —       ■   ■    ■ r 

*  So  I9  original. 
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ted  and  issued  by  a  government,  state,  county,  public  ofiBcer, 
or  municipal  or  other  corporation,  and  is  in  terms  negotiable, 
or  payable  to  the  bearer,  or  holder. 

§  1412.  The  interest  of  the  judgment  debtor  in  personal 
property,  subject  to  levy,  lawfulry  pledged,  for  the  payment 
of  money,  or  the  performance  of  a  contract  or  agreement, 
may  be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  exe- 
cution against  property.  The  purchaser  at  the  sale  acq[uires 
all  the  right  and  interest  of  the  judgment  debtor,  and  is  en- 
titled to  the  possession  of  the  property,  on  complying  with  the 
terms  and  conditions,  upon  whicu  the  judgment  debtor  could 
obtain  possession  thereof.  This  section  does  not  apply  to 
property,  of  which  the  judgment  debtor  is  unconditionally  en- 
titled to  the  possession. 

1  CityCt.ail.  §  1413.  Where  an  officer  has  seized  personal  property  of 
a  partnership,  before  or  after  its  dissolution,  upon  a  levy  up- 
on the  interest  therein  of  a  partner,  made  by  virtue  of  an 
execution  against  his  individual  property,  the  other  partners, 
or  former  partners  having  an  interest  in  the  property,  or  any 
of  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of 
the  court  or  to  the  county  judge  of  the  county,  where  the 
seizure  was  made,  upon  an  amdavit,  showing  the  facts,  for  an 
order^  directing  the  officer  to  release  the  property,  ana  to  de- 
liver it  to  the  applicant. 


IGityCUO. 


§  1414.  Upon  such  an  application,  the  applicant  must 
rive  an  undertaking,  with  at  least  two  sureties,  approved  by 
the  judge,  to  the  effect,  that  he  will  account  to  the  purchaser, 
upon  the  sale  to  be  made  by  virtue  of  the  execution,  of  the  in- 
terest of  the  judgment  debtor  in  the  property  seized,  in  like 
manner  as  he  would  be  bound  to  account  to  an  assignee  of 
such  an  interest ;  and  that  he  will  pay  to  the  purchaser  the 
balance,  which  may  be  found  due  upon  the  accounting,  not  ex- 
cseeding  a  sum,  specified  in  the  undertaking,  which  must  be 
not  less  than  the  value  of  the  interest  of  the  judgment  debtor, 
in  the  property  seized  by  the  sheriff,  as  fixed  by  the  judge. 
The  provisions  of  sections  six  hundred  and  ninety-five  and  six 
hundred  and  ninety-six  of  this  act  apply  to  the  proceedings, 
taken  as  prescribed  in  this  and  the  last  section. 

§  1416.  Where  a  warrant  of  attachment  has  been  levied 
upon  the  interest  of  a  defendant,  as  a  partner,  in  personal 
property  of  a  partnership,  and  the  attachment  nas  been  di»- 
charged  as  to  that  interest,  as  prescribed  in  sections  six  hun- 
dred and  ninety-three  and  six  hundred  and  ninety-four  of 
this  act,  a  levy,  by  virtue  of  an  execution  against  his  individ- 
ual property,  cannot  be .  made  upon  his  interest  in  the  same 
property,  unless  the  warrant  of  attachment  has  been  vacated, 
or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has 
been  released,  upon  giving  an  undertaking,  as  prescribed  in 
the  last  three  sections,  if  the  execution^  by  virtue  of  which  the 
levy  was  made,  is  set  aside,  or  is  satisfied  without  a  sale  of 
the  interest  levied  upon,  the  undertaking  enures  to  the  benefit 
of  each  judgment  creditor  of  the  same  judgment  debtor,  then 
having  an  execution  in  the  hands  of  the  same  officer,  or  of 
another  officer,  having  authority  to  levy  upon  that  interest, 
as  if  it  had  been  given  to  obtain  a  release  from  a  seizure,  made 
by  virtue  of  such  an  execution. 
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§  1417.  Where  personal  property  of  a  partnership  has 
been  so  released,  the  interest  of  the  judgment  debtor  therein 
may  be  sold  by  the  officer  ;  and  the  purchaser,  upon  the  sale, 
acquires  all  that  interest,  as  if  he  was  an  assignee  thereof.  If 
the  purchase  money  exceeds  the  amount  of  all  the  executions 
and  warrants  of  attachment,  against  the  property  of  the  same 
judgment  debtor,  of  which  the  officer  has  notice,  and  of  the 
lawful  fees  and  charges  thereon,  the  officer  must  pay  the  sur- 
plus into  court,  for  the  benefit  of  the  judgment  debtor,  or 
other  person  entitled  thereto. 

§  1418.  If  personal  prop^ertv,  levied  upon  as  the  prop- 
erty of  the  judgment  debtor,  is  claimed,  by  or  in  behalf  of  an-  '^  Han,  401 
other  person,  as  his  property,  the  officer  may,  in  his  discre- 
tion, empanel  a  jury  to  Cry  the  validity  of  the  claim. 

§  1419.  Mm'd  1877,  1888.]    If  by  their  inquisition  the  jur- 
ors find  that  the  property  belongs  to  the  claimant  they  must 
also  determine  its  value.  Thereupon  the  officer  may  relmquish 
the  levy  unless  the  judgment  creditor  gives  him  an  underta- 
king with  at  least  two  sufficient  sureties,  to  the  effect  that  the 
sureties  will  indemnify  him  to  an  amount  therein  specified, 
not  less  than  twice  the  value  of  liie  property  as  determined 
by  the  jury,  and  two  hundred  and  fifty  dollars  in  addition 
thereto,  against  all  damages,  costs  and  expenses,  in  an  action 
to  be  brought  against  him  by  any  person,  by  the  claimant, 
his  assignee  or  other  representative,  by  reason  of  the  levy  up- 
on, detention  or  sale  or  an^  of  the  property  by  virtue  of  the 
execution.    If  the  undertaking  is  given  the  officer  must  detain 
the  property  as  belonging  to  the  judgment  debtor.    And  in 
the  county  of  New  York,  where  an  undertaking  is  given  to 
indemnify  an  officer,  he  must,  within  two  days  after  the  giv- 
ing of  the  said  undertaking,  cause  the  same  to  be  filed  in  the  office 
of  the  clerk  of  the  court  out  of  which  the  execution  was  issued, 
and  serve  upon  the  claimant,  his  assignee  or  other  represen- 
tativCj  and  the  judgment  creditor,  or  the  attorney  whose 
name  is  subscribed  to  the  execution,  a  copv  of  the  said  under- 
taking, with  a  notice  of  the  justification  oi  the  sureties  there- 
on.   Tne  justification  must  take  place  before  a  judge  of  the 
court  out  of  which  the  execution  was  issued,  at  a  time  to  be 
specified  in  the  notice,  which  must  be  not  less  than  two  nor 
more  than  five  days  after  service  of  said  notice.    For  the 
purpose  of  jurisdiction  *  each  of  the  sureties  upon  the  under- 
takmj^  must  attend  before  the  judge,  at  the  time  and  place 
mentioned  in  the  notice,  and  be  examined  on  oath,  on  the  part 
of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency,  in  such  manner  as  the  judge  in  his  discre- 
tion thinks  proper.    The  examination  may  be  adjourned  from 
day  to  day  until  it  is  completed,  but  such  adjournment  must 
be  always  to  the  next  juoicial  day.    If  required  by  the  claim- 
ant, his  assignee  or  other  representative,  the  examination 
must  be  reduced  to  wntin^  and  subscribed  by  the  sureties. 
If  the  judge  finds  the  sureties  sufficient  he  must  annex  the  ex- 
amination to  the  undertaking,  indorse  his  allowance  thereon, 
and  cause  the  said  undertaking,  together  with  the  examina- 
tion of  the  sureties,  to  be  filed  with  the  clerk  of  the  court. 
Thereupon  the  sheriff  is  released  and  discharged  from  all 
further  liability  by  reason  of  the  levy  upon,  detention  and 
sale  of  the  property  seized.  When  any  sucn  undertaking  shall 
have  been  approved  and  filed  as  hereinabove  provided,  the 
clerk  of  the  court  shall  immediately,  upon  the  same  being 
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..filed,  index  the  same  in  the  index  book  in  bis  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in 
which  the  execution  is  issued. 

8  1420.  If  the  property  is  found  to  belong  to  the  defend- 
ant, the  finding  does  not  prejudice  the  right  €>c  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied  upon,  or 
damages  by  reason  of  the  levy,  detention,  or  sale. 

gJldlb^'^'  §  14?  1.  [^m»dl887.]  Where  an  action  to  recover  a  chat- 
18  Abb.  N.C.  ^^  ^^  chattels  hereafter  levied  upon  by  virtue  of  an  execu- 
449.  '  '  '  tion,  or  several  executions,  or  a  warrant  of  attachment,  or  sev- 
23  Abb.  N. '  eral  warrants  of  attachment,  or  to  recover  damages  by  reason 
C.  i^a.  of  a  levy  or  levies  upon  detention,  sale  or  sales  of  personal  prop- 

129  N.Y.  361.  ^rty  hereafter  made,  by  virtue  of  an  execution  or  several  exe- 
cutions, or  a  warrant  of  attachment  or  several  warrants  of  at>- 
-  taehmentj  is  brought  aeaitist  an  officer  or  against  a  person  who 
acted  by  his  command  or  in  his  aid,  if  a  bond  or  bonds  or 
written  undertaking  or  undertakings  indemnifying  the  ofiBoer 
against  the  levy  or  levies,  or  other  act  or  acts,  has  been  given 
'  in  behalf  of  the  judgement  creditor  or  the  several  judgrment 
creditors,  or  the  plaintiff  in  the  warrant  or  the  plaintiffs  in 
the  several  warrants,  either  before  or  after  the  eonunenoe- 
ment  of  the  action,  the  persons  or  person  or  the  several  per- 
sons who  gave  it  to  them,  or  the  survivors,  if  one  or  more  are 
dead,  may  apply  to  the  court  for  an  order  to  substitute  the 
applicant  or  several  applicants  as  defendants  in  the  action  in 
place  of  the  officer  or  of  the  person  so  acting  by  his  command 
or  in  his  aid  ;  and  the  court  shall,  upon  application  of  the 
officer,  or  in  case  of  his  death,  upon  ihe  ai>plication  of  his  legal 
representatives,  grant  an  oraer  substituting  the  indemnitors 
as  defendants  in  the  action  in  place  of  the  officer  or  of  the 
persons  so  acting  by  his  command  or  in  his  aid. 

.  §  1422.  [i4m'<il887.]  Where  the  application  is  made  by  thte 
•  officer,  notice  of  the  application  must  be  given  to  tlie  indemni- 
tors or  their  attorney,  and  also  to  the  attorney  for  the  plaint- 
iff. If  the  pleadings  do  not  sufficiently  show  that  the  case  is 
one  where  the  order  may  be  granted,  the  facts  with  respect 
thereto  must  be  shown  by  affidavit  or  other  competent  proof. 
Where  the  application  is  made  by  the  indemnitors,  or  one  of 
them,  the  motion  papers  must  contain  a  written  consent  to  be 
made  defendant  m  the  action  executed  by  each  person  who 
executed  the  instrument  or  instruments  oi  indemnity,  unless 
proof  by  affidavit  is  furnished  that  those  who  do  not  consent 
are  dead.  Each  consent  must  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  notice  of  the  application  must  be  given  to  the  at- 
torney of  each  party  to  the  action,  and  if  the  defendant  has 
not  appeared,  notice  must  be  given  to  him  personally. 

33  Abb.  N.C.  §  1423.  [Am'cll887.3  Upon  granting  the -order  the  court 
]f.i>o  *  *  may,  in  its  discretion,  require  the  idemnitors  to  furnish  addi- 

rj9N.Y.36i.  tional  security  to  the  plaintiff  and  to  pay  the  reasonable  ex- 
penses of  the  defendant,  necessarily  incurred  before  the  order 
IS  granted,  or  it  may  impose  such  other  terms  for  the  security 
of  either  of  the  original  parties  as  justice  requires. 

§  1424.  [Am'd  18&7.1    If  the  idemnity  ^iven  related  to  a 

Sart  only  of  the  property,  the  court  may,  m  a  proper  case, 
^  irect  that  the  action  be  divided  into  two  actions,  that  the 
idemitors  be  substituted  as  defendants  in  one  without  affect- 
ing the  other,  and  that. the  controversy  in  each  action  bi 
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limited  to  that  part  of  the  property  m  respect  to  which  it  is  to 
be  continued.  Where  such  an  order  is  made  a  similar  appli- 
cation ma^  be  subsequently  made  in  the  action  wMcfa  pro- 
ceeds agamst  the  ori^nal  defendant. 

§  1425.  [^m*d  1887.3  If  the  officer  or  person  actine  bT  • 
his  command,  or  in  his  aid,  is  joined  as  a  defendant,  with  all 
of  the  idemnitor&  he  may  apply  for  an  order  to  strike  out  his 
name  as  a  defendant.  If  he  is  joined  as  a  defendant  with  one 
or  more,  but  not  all  of  theqi^  he  may  ap^y  for  an  order  sub- 
stituting' those  who  are  not  joined  with  mm  as  defendants  in 
his  place.  In  either  case  the  application  is  made  in  the  same 
manner  and  is  subject  to  the  same  provisions  as  if  made  as 
prescribed  in  section  fourteen  hundred  and  twenty-one  of 
ihis  act. 

§  1426.  An  order,  made  as  prescribed  in  the  last  five 
sections,  does  not  affect  the  merira  of  the  cause  of  action,  or 
of  the  defence,  except  so  far  as  it  limits  the  controversy  to 
particular  property.  But  if  the  substituted  or  remaining  de 
fendants  recover  judgment,  they  are  entitled  to  single  costs 
only.  If  the  action  is  discontinued,  or  the  complaint  dis* 
missed,  a  new  action  may  be  brought^  as  if  the  former  action 
had  not  been  brought. 

§  142*7.  iA7n*d  1887.]  Where  an  action  is  brought  in  a  -j.  ...  „ 
case  where  one  or  more  persons  are  entitled  to  make  an  appli-  q  4^ 
cation  for  an  order  of  suDStitution,  or  where  one  or  more  per- 
sons are  liable  to  be  substituted  as  defendants,  as  prescribed 
in  section  one  thousand  four  hnndred  and  twenty-one  of  this 
act,  the  officer  to  whom  the  instrument  or  instruments  of 
indemnity  was  given  camiot  maintain  an  action  thereupon 
against  a  person  entitled  to  make,  but  who  has  not  made, 
such  an  application,  or  who  is  liable  to  be  but  has  not  been 
substituted  as  a  defendant,  unless  notice  of  the  commence- 
ment of  the  action  against  the  officer,  or  the  perscoi  acting  by 
his  command  or  in  his  aid.  is  given  before  the  trial  thereof,  or  at 
Iea.st  ten  days  before  judgment  by  default  is  taken  therein 
•ither  to  attorney  op  several  attorneys  whose  name  is  or 
several  names  are  subscribed  to  the  execution  or  several  exe- 
cutions or  warrants  of  attachment  or  several  warrants  of 
attachment,  or  personally  to  the  judpn^ent  creditor  or  credit- 
ors, or  the  plaintiff  or  several  plaintiifs  in  the  action  in  which 
the  warrant  of  attachment  was  or  several  warrants  of  at- 
tachment were  issued,  or  to  one  qf  the  persons  who  executed 
the  instrument  or  instruments  of  indemnity. 

§  1428.  Personal  property  must  be  oflPered  for  sale,  in  3^  y  Suoa 
such  lots  and  parcels  as  are  calculated  to  bring  the  highest  622! 
price.     Except  where  the  officer  is  expressly  authorized,  by 
this'artidle,  to  sell  property  not  hx  his  possession,  personal 
property  shall  not  be  offerea  for  sale,  unless  it  is  present,  and 
within  tne  view  of  those  attending  the  sale. 

§  1420.  At  least  six  days'  previous  notice  of  the  time 
and  place  of  a  sale  of  personal  prc^^erty,  by  virtue  of  an  exe- 
cution, must  be  given,  by  posting  conspicuously  written  or 
printed  notices  tfereof,  in  m)  least  three  public  places  of  the 
town  or  city,  where  the  sale  is  made. 
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ARTICLE  THIRD. 

Saub,  Redemption  and  Convey ancjb  of  Real  Property  ; 
Rights  and  Liabiutiss  of  Persons  interested. 


I  1430.  To  what  leasehold  proper- 
ty this  article  applies. 

1431.  Real   property    held    in       g  1457. 

trust,   when   liable,  to 
ezecation. 

1432.  Equity   of    redemption;  1456. 

when  not  to  be  sold. 

1433.  Direction  to  be  endorsed 

on  execution.  1459. 

1434.  Notice   of    sale    of  real 

property;  how  given.  1460. 

1435.  Propertjr ;  how  described 

therein.    Part  may  be 

sold.  1461. 

1436.  Penalty  for   irregularity 

in  sale.  1462. 

1437.  Manner    of    conducting 

sale.  1463. 

1438.  Sheriff  to  make  duplicate 

certificate  of  sale. 

1439.  Certificate  to  be  record-  1464. 

ed,  etc. 

1440.  Title  to  real  property  not 

divested  before  deed.  1465. 

1441.  Rights  of  holder  of  the 

property  during  inter-  1466. 

mediate  period. 
1142.  Order  to  prevent  waste;  1467. 

when  and  how  applied 
for. 

1443.  Proceedings    to    punish  1408. 

violation  of  the  order. 

1444.  Mode  and  extent  of  pun-  1469. 

inhmeiit. 

1445.  How  warrant,  etc.,  supers 

seded.  1470. 

1446.  When  and  how  real  pro- 

perty sold  may  be  re- 
deemed. 1471. 

1447.  By  whom  snoh  redemp- 

tion may  be  made. 

1448.  Such  redemption  avoids  1472. 

the  Bal<*. 

1449.  When   ct editor  may  re-  1473. 

deem. 
1460.  What  sum  to  he  paid,  etc., 

when      creditor       re-  1474. 

deems. 

1451.  Redemption  by  another  1475. 

creditor    ft-om    a    re-  . 
deeming  creditor. 

1452.  Id.;   when     second     re-  1476. 

deeming   creditor  has 
the  prior  lien. 

1453.  Subsequent  redemptions 

by  other  creditors.  1477. 

1454.  When   creditor  may  re- 

deem     after      fifteen 
months. 

1455.  When   redemption  must  1478. 

bn    made    at   sherifTs 
office. 

1456.  Original  purchaser  may 


redeem,  when  also  a 
creditor. 

Creditor  may  redeem 
again  under  another 
judgment,  or  mortgage. 

Redemption  by  person 
entitled  to  .  redeem 
part. 

Redemption  by  owners  of 
undivided  shares. 

Id.;  by  creditors  having; 
liens  on  undivided 
shares. 

Right  to  redeem  not 
affected  by  aereement. 

To  whom  money  paid  up- 
on redemption. 

Certificate  of  satisfaction 
required  to  effect  re- 
demption by  creditor. 

What  evidence  a  redeem- 
ing Judgment  creditor 
must  furnish. 

Id.;  as  to  mortgage  cred- 
itor. 

Id.;  as  to  execntor  or  ad* 
miaistrator. 

Officers  to  keep  papers 
open  to  inspection; 
when  to  file  them. 

When  redemption  takes 
effect. 

Certificate  to  be  given, 
when  redemption 

made. 

Certificate  may  V»e  nc- 
knowleged  and  record- 
ed. 

When  and  by  whom  con- 
veyance to  be  execH- 
ted. 

To  whom  conveyance  to 
be  executed. 

When  conveyance  made 
to  executor  or  adminis- 
trator; effect  thereof. 

Af>signment  must  l»e  ac- 
knowledged and  fil>)d. 

Under-sheriff  or  succes- 
sor to  act,  if  sheriff 
dies. 

Money  may  be  paid,  etc., 
to  under-sheriff,  or 
deputy-sheriff,  who 
sold  property. 

Application  of  this  aiti- 
cleto  sale  by  coroner, 
or  person  specially  ap- 
pointed,-etc. 

Id.;  where  coroner  or 
person  appointed  dies, 
etc. 


§  1430.  The  expression,  "  real  property,"  as  used  in  this 
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and  the  succeeding  article,  includes  leasehold  property,  where 
the  lei^ee  or  his  assignee  is  possessed,  at  the  time  of  the  saleu 
of  at  least  five  years  unexpired  term  of  the  lease,  and  also  of 
the  building  or  Duildings,  if  any,  erected  thereupon. 

§  1431.  Real  property,  held  by  one  person,  in  trust  or 
for  the  use  of  another,  is  liable  to  levy  and  sale  by  virtue  of 
an  execution  issued  upon  a  judgment  recovered  against  the 
person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is  pre- 
scribed by  law,  that,  by  reason  of  the  invalidity  of  the  trust, 
an  estate  vests  in  the  beneficiary ;  but  special  provision  is 
not  otherwise  made  by  law,  for  the  mode  of  subjecting  it  to 
his  debts. 

§  1432.  The  judgment  debtor's  equity  of  redemption,  in 
real  property  mortgaged,  shall  not  he  sold  by  virtue  of  an 
execution  issued  upon  a  judgment  recovered  for  the  mortgage 
debt,  or  any  part  thereof. 

§  1433.  Where  an  execution  against  property,  is  issued 
upon  a  judgment  specified  in  the  last  section,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  di* 
rection  to  the  sheriff,  not  to  levy  it  upon  the  mortgaged  prop- 
erty, or  any  part  thereof.  The^direction  must  briefly  describe 
the  mortgaged  property,  and' refer  to  the  book  and  page, 
where  the  mortgage  is  recorded.  If  the  execution  is  not  col- 
lected out  of  the  other  property  of  the  jud^nent.  debtor,  the 
sfaerifiF  must  return  it  wnolly  or  party  unsatisfied,  as  the  case 
requires. 

§  1434.  The  sheriff  who  sells  real  property,  by  virtue  of 
an  execution,  must  previously  give  public  notice  of  the  time 
and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fai^ned  up,  at  least  forty-two  days  before  the  sale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take 
place,  and  a^o  in  three  public  places,  in  the  town  or  city 
where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city.  • 

2.  A  copy  4>f  the  notice  must  be  published,  at  least  once  in 
each  of  the  six  weeks,  immediately  preceding  the  sale,  in  a 
newspaper  pubiished  in  the  county,  if  there  is  one ;  or.  if 
there  is  none,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published. 'i' 

g  1435.  In  each  notice,  specified  in  the  last  section,  the  MAbb.N.O 
real  property  to  be  sold  must  oe  described  with  common  cer-  *i®« 
tainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  by  some  other 
appropriate  description.  The  validity  of  a  sale  is  not  affect- 
ed by  the  fact,  that  the  property  sold  is  part  only  of  the 
property  advertised  to  be  sold. 

§  1436.  A  sheriff  who  sells  real  property,  by  virtue  of 
an  execution  without  having  given  notice  thereof,  as  pre- 
scribed in  the  last  two  sections,  or  otherwise  than  as  prescrib- 
ed in  this  chapter,  forfeits  one  thousand  dollars  to  the  party 
injured,  in  addition  to  the  damages  which  the  latter  sustains 
thereby. 

§  1437.  Where  real  property,  offered  for  sale  by  virtue 
of  an  execution,  consists  of  two  or  more  known  lots,  tracts,  or 

*  See  L.  1884,  c.  183,  repealing  all  acts  providing  for  a  State  paper. 
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parcels,  each  lot,  tract,  or  parcel  must  be  separately  exposed 
for  sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by 
law  to  redeem,  a  distinct  parcel  of  the  property,  of  any  other 
description,  requires  that  parcel  to  be  exposed  for  sale  sep- 
arately, the  sheriff  must  expose  it  accordingly.  No  more  real 
property  shall  be  exposed  for  sale,  than  it  appears  to  be  nec- 
essary to  sell,  in  order  to  satisfy  the  execution. 

§  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of 
an  execution,  must  make  out,  subscribe,  and  acknowledge  be- 
fore an  officer  authorized  to  take  the  acknowledgment  of  a 
deed,  duplicate  certificates  of  the  sale,  containing : 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

.  2.  A  particular  description  of  the  property  sold. 
:  3.  The  price  bid  for  each  distinct  parcel  separately  sold. 
4.  The  whole  consideration  money  paid. 

§  143d.  The  sheriff  must,  within  ten  days  after  the  sale, 
file  one  of  the  duplicate  certificates,  in  the  office  of  the  clerk 
of  the  county,  and  deliver  another  to  the  purchaser.  If  there 
are  two  or  more  purchasers,  a  certificate  must  be  delivered 
to  each.  The  clerk  must  immediately  record  the  certificate 
ia  a  book,  kept  by  him  for  that  purpose,  and  must  index  the 
record,  to  the  name  of  the  judg[ment  debtor.  His  fees  for  bo 
doing  must  be  paid  by  the  sheriff,  as  p^rt  of  the  expenses  of 
the  sala 

89  N.  Y.  634.       §  1440.  lAm'd  1881.]    The  right  and  title  of  a  judgment 
128  Id.  190,   debtor  or  of  a  person  holding  under  him  or  deriyihg-  title 
193.  through  him  to  real  property  sold  by  virtue  of  an  execution 

i^  Dot  divested  by  the  sale  until  the  expiration  of  the  period 
within  which  it  can  be  redeemed  as  prescribed  in  this  article 
and  the  Execution  of  the  sheriff's  deed.  But  if  the  properigr 
Is  not  redeemed  and  a  deed  is  executed  in  pursuance  of  the 
sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate  from  the  time  of  the  sale.  And  if  the 
tiible  of  such  grantee  or  his  assigns  is  adjudged  for  any  reason 
or  cause  whatsoever  to  be  null  and  void  in  any  action  for  that 
purpose  bi^ou^t  by  the  judgment  debtor  or  his  a^gns,  such 
judgment shtul  have  no  force  or  effect  unless  witibin  twenty 
day^  after  the^entry  of  such  judgment  the  plaintiff  shaU  pay 
tq  such  grantee  or  his  assigns  the  sum  of  money  whi<^  was 
paid  upon  the  sale,  with  interest  from  the  time  of  the  sale  as 
.  prescribed  in  this  article,  including  the  costs  and  expenses  of 
said  defendant  in  defending  the  action  in  which  such  judg- 
ment Was  recovered,  to  be  adjusted  by  a  judge  of  the  court 
in  which  said  action  is  brought,  and  in  the  event  of  plaintiff's 
failure  to  pay  such  purchase-money  and  expenses  within  the 
time  aforesaid,  said  title  shall  be  valid  in  said  grantee,  and  in 
case  such  judgment  has  heretofore  been  recovered  and  an  ap- 
peal has  been  taken  therefrom  which  is  now  pending,  and 
such  judgment  shall  be  affirmed  on  final  appeal,  the  same 
shall  have  no  force  or  effect  unless  Within  twenty  aays  after 
the  entry  of  judgment  of  affirmance,  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  as  aforesaid,  including  the  costs 
and  expenses  of  the  defendant  as  aforesaid,  in  prosecuting 
any  appeal  from  such  judgment,  and  in  the  event  of  plaintiff's 
failure  so  to  do,  said  title  shall  be  valid  in  said  grantee. 

§  1441.  The  person  entitled  to  the  possession  of  real 
property,  sold  by  virtue  of  an  execution,,  as  .prescribed  in  the 
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last  section,  may,  during^  the  period  therein  specified,  use  and 
enjoy  the  same  as  follows,  without  being  chargeable  with 
oonunitting  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  reoairs  to  a  building  or  other 
erection  thereupon.  But  this  subdiyision  does  not  permit  an 
alteration  in  the  form  or  structure  of  the  building  or  other 
erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course 
of  husbandry  ^  but  he  is  not  ^entitled  to  a  crop,  growing  there- 
on, at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  anj  wood  or  timber  on  the  land  to  the 
necessary  reparation  of  a  fence,  building  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  neces- 
sary firewood  therefrom  for  use  in  his  household. 

§  1442.  If.  at  any  time  during  the  period  allowed  for  re- 
demption, the  judgment  debtor,  or  ainy  other  person  in  pos- 
session of  the  property  sold,  commits,  or  threatens  to  commit, 
or  makes  preparations  for  committing,  wa6te  thereupon,  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  dis- 
trict, or  the  county  judge  of  the  county,  in  which  the  prop- 
erty, or  any  part  thereof^  is  situated,  may,  upon  the  applica- 
tion of  the  parchaser,  or  bis  assl^^ee.  or  the  agent  or  attorney, 
of  either,  and  proof,  by  affidavit,  or  the  facts,  grant,  without 
notice,  an  order,. restraining  the  wrong-doer  from  committing 
waste  upon  the  property. 

§  1443.  If  the  person,  aeainst  whom  such  an  order  is 
granted,  commits  waste  in  violation  thereof,  after  the  service 
upon 'him  of  the  order,  with  a  copy  of  the  affidavit  upon 
which  it  was  granted,  the  court,  or  judge,  upon  proof,  by  affi- 
davit, of  the  racts,  may  grant  an  order,  requiring  him  to  show 
cause,  at  a  time  and  place  therein  specined,  why  he  should 
not  be  punished  for  a  contempt. 

g  1444. .  If,  upon  the  return  of  the  order  to  show  cause,  it 
satisfactorily  appears,  that  the  person,  required  to  show  cause, 
has  violated  the  former  order,  the  court  or  jud^e  may  either 
punish  bim,  as  prescribed  by  law,  for  the  punishment  of  a 
contempt  of  a  court  of  record,  other  than  a  crnninal  contempt ; 
or  may  grant  a  warrant,  directed  to  the  sheriff  of  the  county, 
reciting  the  former  order,  and  the  violation  thereof,  and  com- 
manding the  sheriff  to  commit  the  wrong  doer  to  close  con- 
finement, for  a  term  specified  therein,  not  more  than  one 
year,  A  person  thus  committed  cannot  be  admitted  to  the 
liberties  of  the  jail. 

§  1446.  The  warrant  may  be  superseded,  and  the  prison- 
er discharged,  by  an  order,. in  the  discretion  of  the  court  or 
jud^  committing  him,  upon  his  executing,  to  the  person  who 
applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed,  and 
with  sureties  approved,  by  the  court  or  judge^  to  the  effect, 
that  he  will  pay  any  judgment,  which  the  applicant,  or  his  as- 
signee, or  otner  representative,  may  recover  against  him,  by 
reason  of  any  waste  theretofore  or  thereafter  committed  on 
the  property  ;  and  upon  his  paying  to  the  applicant,  for  the 
costs  and- expenses  of  the  proceedings,  a  sum,  fixed  bv  the 
court  or  judge. 
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127N.T.  315.  §  1446.  Witbin  one  year  after  the  sale  of  real  property, 
*  by  virtue  of  an  execution,  a  person,  specified  in  the  next  sec- 
tion, may  redeem  it,  by  paying  to  tne  purchaser,  his  executor, 
administrator,  or  assignee,  or  to  the  sheriff  who  made  the  sale, 
for  the  use  of  the  person  so  entitled  thereto,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time  of 
the  sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1447.  The  redemption  specified  in  the  last  section,  may 
be  made,  either  by  the  judgment  debtor,  whose  right  and 
title  were  sold,  or  by  his  neir,  devisee  or  grantee,  who  has  ac- 
quired, by  inheritance,  devise,  deed,  sale,  by  virtue  of  a  mort- 
age or  of  an  execution,  or  by  any  other  means,  an  absolute 
title  to  the  property  proposed  to  be  redeemed  ;  or,  in  a  case 
specified  in  section  one  thousand  four  hundred  and  fifty-eight 
or  one  thousand  four  hundred  and  fifty-nine  of  this  act,  to  a 
portion  thereof. 

§  1448,  Upon  payment  being  made,  by  a  person  entitled 
to  redeem  real  property,  as  prescribed  in  the  last  twf)  sec- 
tions, the  sale  of  the  property  redeemed,  and  the  certifi- 
cates of  the  sale  as  far  as  they  relate  thereto,  become  null  and 
void. 

§  1440.  Real  property,  sold  by  virtue  of  an  execution, 
which  remains,  at  the  expiration  of  one  year  after  the  sale^ 
unredeemed  by  the  person  or  persons  entitled  to  redeem  itj  as 
prescribed  in  the  last  three  sections,  may  be  redeemed,  with- 
in three  months  after  the  expiration  of  tne  year,  by  the  cred- 
itors specified,  and  upon  the  terms  and  in  the  manner  pre- 
scribed, in  the  following  sections  of  this  article. 

32  Han  624.  §  1460.  In  a  case  specified  in  the  last  section,  a  creditor, 
iw  n  ,4.  ij3_yiug  in  jj|g  Q^Q  name,  or  as  executor,  administrator,  as- 
signee, trustee,  or  otherwise,  a  judgment  rendered,  or  a 
mortgage  duly  recorded,  at  any  time  before  the  expiratioh  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon 
the  real  property  sold^  may  redeem  that  property,  by  paying 
the  sum  of  money,  which  was  paid  upon  the  sale  thereof,  with 
interest  at  the  rate  of  seven  per  centum  a  year  from  the  time 
of  the  sale,  and  executing  a  certificate  of  satisfaction,  as  pre- 
scribed in  section  one  thousand  four  hundred  and  sixty  three 
of  this  act. 

§  1461.  Where  a  creditor  has  redeemed  real  property,  as 

Erescribed  in  the  last  section,  any  other  creditor,  who  might 
ave  redeemed  it  from  the  purchaser,  as  therein  prescribed, 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  the  sum  paid  by  him  to 
redeem  {he  property,  with  interest  at  the  rate  of  seven  per 
centum  a  j'ear,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeem- 
ing creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  ludgment  or  mortgage  of 
the  second  creditor,  the  second  creditor  must  also  pay  to  the 
first  creditor,  the  sum  specified  in  the  certificate  of  satisfac- 
tion, executed  by  him  upon  his  redemption,  with  interest  at 
the  rate  of  seven  per  centum  a  year,  from  tne  time  of  his  re- 
demption ;  unless  the  first  redeeming  creditor's  judgment,  or 
mortgage  had  ceased,  when  he  redeemed,  to  be  a  hen  as  against 
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the  second  redeeming*  creditor  ;  in  which  case,  the  latter  need 
not  pay  any  part  of  the  sum,  specified  in  the  certificate. 

§  1462.  Where  the  lien  of  the  second  redeeming  credit- 
or's judgment  or  mortgage,  is  prior  to  that  of  the  first  redeem-* 
ing  creditor's  judgment  or  mortgage,  so  that  the  former  re- 
deems, without  paying  the  sum,  specified  in  the  latter's  certi- 
ficate of  satisfaction,  the  latter  may,  without  executing 
another  certificate  of  satisfactioi^  again  redeem  from  the 
former,  or  from  any  subsequent  redeeming  creditor^  in  a  case, 
where  he  would  have  been  entitled  to  redeem,  if  his  first  cer* 
tificate  had  not  been  executed  ;  and  he  has  tne  same  rights^ 
with  respect  to  any  creditor  redeeming  from  him,  as  if  his 
first  certificate  had  been  executed,  when  he  made  his  second 
redemption. 

§  1463.  A  third  or  other  creditor,  who  might  have  re- 
deemed, as  prescribed  in  the  last  four  sections,  may  redeem 
from  the  second  or  any  other  creditor,  who  has  redeemed,  in 
the  manner,  and  upon  the  terms  and  conditions,  prescribed  iu 
the  last  two  sections. 

§  1454.  A  creditor,  who  might  have  redeemed  within  120 NY  817 
fifteen  months  after  the  sale,  as  prescribed  in  the  last  four  '  * 

sections  may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided,  that  he 
thus  redeems  within  twenty-four  hours  after  the  last  previous 
redemption. 

§  1455.  A  redemption,  made  by  a  creditor,  on  or  after 
the  last  day  of  the  fifteen  months,  must  be  made  at  the  sher- 
ifTs  office  of  the  county.  The  sherifT,  or  his  under-E^erifT,  or  a 
deputy-sheriff,  in  his  behalf,  must  attend  at  the  sherifTs  office, 
for  that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on 
each  dajT  thereafter,  in  which  a  redemption  can  be  made,  dur- 
ing the  time  when  tne  sherifTs  office  is  required  by  law  to  be 
kept  open.  In  the  absence  of  the  sheriff,  tne  redemption  may 
be  made,  by  paying  the  necessarv  money,  and  delivering  the 
necessary  papers,  to  the  under-sheriff,  or  to  any  deputy-sher- 
iff, i>resent  at  the  sherifTs  office.  If  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under- 
sheriff,  or  a  deputy Hsheriff  authorized,  in  his  behalf,  to  receive 
the  necessary  money  and  the  necessary  papers,  is  not  present, 
the  money  may  be  paid,  and  the  papers  may  be  delivered,  to 
the  sheriff  then  in  office,  or  to  the  under-sheriff  or  a  deputy- 
sheriff  of  the  latter. 

§  1456.  If  the  purchaser,  at  the  execution  sale,  of  prop* 
erty,  which  can  be  redeemed  by  a  creditor,  as  prescribed  ui 
this  article,  is  also  a  creditor  of  the  judgment  debtor,  and  as 
such  could  redeem  from  a  purchaser,  or  a  redeeming  creditor, 
he  may  avail  himself  of  his  judgment  or  mortgage,  to  redeem 
from  any  other  redeeming  creditor. 

§  1467.  The  jud^ent  creditor,  by  virtue  of  whose  exe- 
cution real  property  nas  been  sold,  cannot  avail  himself  of 
the  judgment,  upon  which  the  execution  was  issued,  to  re- 
deem the  property :  nor,  excapt  as  otherwise  specially  pre- 
scribed in  this  article,  can  a  creditor,  who  has  once  redeemed, 
avail  himself  of  the  same  judgment  or  mortgage,  to  redeem 

X'n.  But  if  either  has  another  judgment  or  mortgage, 
jh  would  entitle  him  to  redeem,  he  may  avail  himself 
thereof  for  that  purpose,  in  the  same  manner  and  on  the  same 
terms,  as  any  other  creditor. 
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fl 458 .  "Where  a  person,  who  has  an  absolute  title  to,  or  a 
gment  or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel 
only  of  the  real  property,  sold  by  virtue  of  an  execution, 
would  be  authorized,  by  this  article,  to  I'edeem  the  property, 
if  his  title  or  lien  extended  to  the  whole,  he  may  redeem 
from  a  purchaser,  the  entire  property  sold,  or  from  a  prior 
redeeming  creditor,  the  entire  property  redeemed  by  that 
creditor;  except  that  if  his  title  or  lien  extends  to  a  distinct 
parcel  only  of  one  or  more  parts  of  the  property,  which  were 
separately  sold,  he  can  redeem,  from  a  purchaser,  only  the 
part  or  parts  thus  separately  sold,  in  which  his  distinct  par- 
cel is  included. 

§  1459.  Where  two  or  more  persons  own  undivided 
shares,  as  joint  tenants,  or  as  tenants  in  common,  in  real 
property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  par- 
cel thereof,  which  has  been  separately  sold ;  each  of  tnem 
may  redeem,  from  the  purchaser,  as  prescribed  in  sections 
one  thousand  four  hundred  and  forty-six  and  one  thousand 
four  hundred  and  forty-seven  of  this  act,  the  share  or  interest 
belonging  to  him,  by  paying  a  part  of  the  purchase  money, 
bid  for  the  property,  or  for  that  distinct  parcel  thereof,  bear- 
ing the  same  proportion  to  the  whole  as  the  share  of  interest, 
proposed  to  be  redeemed,  bears  to  the  property,  or  distinct 
parcel  separately  sold,  of  which  it  is  a  part ;  together  with 
interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at  the 
rate  of  ten  per  centum  a  year. 

§  1460.  Where  the  judgment  or  mortgage  of  a  creditor, 
entitled  to  redeem,  is  a  hen  upon  an  undivided  share,  speci- 
fied in  the  last  section,  he  may  redeem,  from  a  purchaser, 
that  undivided  share,  bjr  paying  him  the  same  proportion  of 
the  purchase  money,  whicn  the  owner  must  have  paid  to  re- 
deem it,  as  prescrioed  in  the  last  section  ;  or  he  may  redeem, 
from  a  prior  redeeming  creditor,  the  entire  property  redeem- 
ed by  the  latter,  with  tike  effect  and  in  the  same  manner  as  if 
his  lien  attached  to  the  whole. 

§  1461.  The  sheriff,  the  purchaser,  the  judgment  credi- 
tor or  a  redeeming  creditor,  cannot,  by  his  agreement  or 
other  act,  in  any  manner  impair  or  prejudice  the  right  of  any 
other  person  to  redeem,  as  prescribed  in  this  article. 

1462.  The  money  required  to  be  paid  by  a  creditor,  in 
ler  to  effect  a  redemption  of  real  property,  as  prescribed 
in  this  article,  may  be  paid  to  the  purchaser  or  creditor,  from 
whom  the  property  is  to  be  redeemed,  his  executor,  adminis- 
trator or  assignee.;  or  it  may  be  {)aid,  for  the  use  of  the  per- . 
son  so  entitled  thereto,  to  the  sheriff  who  made  the  sale. 
g  1463.  The  certificate  of  satisfaction,  required  to  be 
122N.Y.S22.  executed  by  a  creditor,  in  order  to  effect  a  redemption  of 
real  property,  must  be  acknowleged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county ;  must 
describe,  with  reasonable  certainty,  the  judgment  or  mort- 
gage under  which  he  redeems,  and  specify  the  sum  due  there- 
upon ;  and  must  state,  that  the  redemption  satisfies  the  judg- 
ment or  mortgage,  in  full,  or  to  a  specified  amount.    It  must 
be  filed  in  the  county  clerk's  office,  at  or  before  the  time  when 
the  money  is  paid  to  effect  the  redemptiou,  unless  the  money 
is  paid  to  the  sheriff ;  in  which  case,  the  certificate  must  also 
be  delivered,  at  the  time  of  tlie  p^meat,  to  the  sberijf ,  who 
iwist  file  ^.in  the  county  clerk's  offloe,  as  prescribed  iu  isectioa 
one  thousand  four  hundred  and  sixty-fleven  of  this  act. 


ordc 
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The  countv  clerk,  immediately  after  the  ex«cutieB  and  re- 
cording of  tne  deed,  must  enter  in  his  docket,  the  satisfac- 
tion, or  partial  satisfaction,  of  a  judgment  specified  in  a  cer- 
tificate so  filed,  as  required  by  law,  when  a  judgment  is 
collected,  by  virtue  of  an  execution.  If  a  mortgage,  specified 
in  the  certificate,  is  recorded  in  his  office,  he  must  cancel  and 
discharge  the  mortgage  of  record,  if  it  is  satisfied  by  the  cer- 
tificate ;  or,  if  it  is  only  |>artially  satisfied,  he  must  make  a 
minute  of  the  partial  satisfaction,  upon  the  tecord  thereof. 
If  the  property  mortgaged  is  situated  in  a  county,  in  which 

-  there  is  a  register,  the  county  clerk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who  must,  in  like  man- 
ner, cancel  and  discharge  the  mortgage  of  record,  or  make  a 

■  minute  of  the  partial  satisfaction  thereof.    The  clerk's  and 

■  register's  fees,  for  performing  the  services  specified  in  this 
section,  must  be  paid  bv  the  sheriff :  who  may  require  the 
person  entitled  to  a  deed  to  pay  him  tne  amount  thereof,  be- 
fore the  deed  is  delivered. 

§  1464.  In  order  to  entitle  a  creditor  by  judgment  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  office,  or  deliver 
to  the  sheriff,  as  the  case  requires,  the  following  evidence  of 
his  right : 

•  1.  A  copy  of  the  docket  of  the  judgment,  under  which  he 
claims  the  right  to  redeem,  duly  certified  by  the  wiunty  clerk. 

a.  Each  assignment  of  the  judgment,  which  is  necessary  to 

■  establish  his  right.  An  assigmiient  so  filed  or  delivered  mui^t 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded,  or  the  execution  thereof  must  be 
proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness  there- 
to ;  unless  it  has  been  filed,  and  entered,  as  prescribed  in 
article  third  of  title  first  of  chapter. eleventh  of  this  act,  in 
which  case,  a  certified  copy  thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  Djr  him;  or  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  judgment,  at 
the  time  of  claiming  the  right  to  redeem. 

§  1465.  In  order  to  entitle  a  creditor  by  mortgai?e  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  nrasi, 
when  he  redeems,  file  in  the  county  cleric's  office,  or  deliver 
to  the  sheriif,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right 

-  to  redeem,  duly  certified  by  the  clerk  or  register  of  the 
county. 

2.  Each  assignment  of  the  mortgage,  which  Ls  necessary  to 
establish  his  right,  acknowledged  or  proved,  and  certified,  as 
prescribed  in  the  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded ;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unnald  on  the  mortgage,  at 
the  time  of  claiming  the  right  to  reaeem. 

§  1466.  In  either  of  the  cases  specified  in  the  last  two 
sections,  if  the  person,  proposing  to  redeem,  claims  to  be  en- 
titled so  to  do,  by  reason  of  his  being  an  executor  or  adminis- 
trator of  a  person,  who,  if  living,  would  be  entitled  to  redeem^ 
he  must  file  or  deliver,  with  the  other  papers  therein  pre- 
scribed, a  certified  copy  or  a  sworn  copy  of  his  letters  t^ta> 
raentary,  or  letters  of  ftdmiaistration. 


(206  SHERIFFS  DEED.  §§  1467-1473 

§  1467.  The  sheriff  to  whom  one  or  more  papers,  speci- 
fied in  the  last  four  sections,  are  delivered,  must  Keep  them 
open,  at  all  reasonable  times  during  the  period  allowed  for 
redemption,  to  the  inspection  of  all  persons  interested.  He 
must  have  all  those  papers  at  the  sheriff's  office,  at  the  times 
when  he  is  required  to  attend  thereat,  for  the  purpose  of  en- 
abling creditors  to  redeem,  as  prescribed  by  law ;  and  he 
must  file  them  in  the  countv  clerk^s  office,  within  three  days 
after  the  execution  of  the  deed. 

f  §  1468.  A  redemption  by  a  creditor  is  effected,  only 
when  he  has  paid  all  tne  money  required  to  be  paid,  and  filed 
or  delivered  all  the  papers,  required  to  be  filed  or  delivered, 
as  prescribed  in  this  article ;  and  a  waiver  of  any  of  those  re- 
qmremento  is  void,  as  against  a  person  who  is  entitled  subse- 
quently to  redeem.  Where  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title  and  interest, 
which  the  purchaser  acquired  by  the  sale. 

§  1469.  Where  a  redemption  is  made,  as  prescribed  in 
this  article,  the  officer  or  other  person,  to  whom  money  is 
paid,  or  A  paper  is  delivered,  for  tne  purpose  of  effecting  the 
redemption,  must  execute  and  deliver,  to  the  person  paying 
the  money  or  delivering  the  paper,  a  certificate,  stating  all 
the  facts  which  transpired  before  nim,  with  respect  to  the  re- 
demption. 

§  1470.  Such  a  certificate  may  be  acknowedged  or  prov- 
ed, and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county  .where  the  propertv  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  book  for  recording  deeds,  has  the  same  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording 
of  a  conveyance. 

§  1471.  [-4m'd  1S86.]  Immediately  after  the  expiration 
of  fifteen  months  from  the  time  of  sale,  except  where  a  re- 
demption has  be^n  made  on  the  last  day  of  the  fifteen  months, 
and,  in  that  case,  immediately  after  the  expiration  of  twenty- 
four  hours  from  the  last  redemption,  the  sheriff  who  made  the 
sale  must  execute  the  proper  deed  or  deeds  in  order  to  con- 
vey to  the  person  or  persons  entitled  thereto  the  part  or  parts 
of  the  property  sold,  which  have  not  been  redeemed  by  the 
judgment  debtor,  his  heir,  devisee  or  assignee.  The  deed 
conveys  to  the  grantee  therein  the  right,  title  and  interest 
which  was  sold  by  the  sheriff.  After  the  same  shall  have 
been  recorded  for  twenty  years  in  the  county  where  the  real 
estate  is  situated,  it  shall  be  presumptive  evidence  of  the  facts 
therein  stated. 

§  1472.  If  any  part  of  the  property  remains  unredeemed 
by  a  creditor,  it  must  be  convej^ed,  by  the  sheriff,  to  the  pur- 
chaser upon  the  sale,  except  where  the  certificate  of  sale  has 
been  assigned ;  in  which  case,  it  must  be  conveyed  to  the  last 
assignee.  Any  part  or  parts  of  the  property  sold,  which  have 
been  renderecP*  oy  a  creditor,  must  be  conveyed  bv  the  sheriff, 
to  the  last  redeeming  creditor,  except  where  he  has  assigned 
the  certificate  of  redemption,  or  has  executed  any  other  as< 
signment  of  his  right,  title,  and  interest  in  the  property  re- 
deemed by  him ;  in  which  case,  it  must  be  conveyed  to  the 
last  assignee. 

*  So  in  original. 
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§  1473.  Where  a  person,  enUUed  to  a  deed,  dies  before 
the  delivery  of  the  deea,  the  uierifTinust  execute  and  deliver 
the  deed  to  his  executor  or  administrator.  The  property  so 
conveyed  must  be  held,  in  trust  for  the  use  of  the  heirs  or 
devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for  the 

Sayment  of  his  debts,  in  uie  same  manner  as  land,  whereof  he 
ied  seized. 

§  14T4.  Before  an  assignee,  or  his  executor  or  adminis- 
trator, is  entitled  to  a  deed,  as  prescribed  in  the  last  two 
sections,  each  assis^nment,  under  which  the  deed  is  claimed, 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county  where  the  property 
is  situated,  and  must  be  filed  in  the  oflSce  of  the  clerk  oi  that 
<xmnty. 

§  1476.  Where  a  sheriff  dies,  is  removed  from  office,  or 
becomes  otherwise  disqualified  to  act,  at  anv  time  after  mak- 
ing a  sale  of  real  property,  by  virtue  of  an  execution,  the 
property,  or  a  distinct  parcel  thereof,  may  be  redeemed,  by 
paying  tne  necessary  money,  and  delivering  the  necessary 

Eapers,  to  his  under-sheriiT,  who  must  also  execute  and  de- 
ver  the  proper  deed  or  deeds  of  property,  not  redeemed  by 
the  judgment  debtor,  his  heir,  devisee,  or  grantee.  If  the 
under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  tio  act,  the  property  may  be  redeemed, 
by  paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  the  sheriff's  successor  in  office,  who  must  also  exe- 
cute and  deliver  the  proper  deed  or  deeds.  The  under- 
rfi-eriflP  or  the  sheriflTs  successor,  as  the  case  requires,  possesses 
all  the  powers,  and  is  subject  to  all  the  duties  and  liabilities 
of  the  sheriff  who  made  the  sale,  touching  the  redemption 
and  conveyance  of  property  sold,  and  the  proceedings  rela- 
ting thereto  :  and  each  provision  of  law,  regulating  tlK)se  pro- 
ceedings, and  applicable  to  the  sheriff  who  made  the  sale,  is 
applicable  to  his  under-sheriff  or  successor.  This  section  ap- 
plies where  a  sale  was  made,  either  before  or  after  this  act 
takes  effect. 

§  1476.  Where  real  pr<^rty  is  sold,  by  virt-ue  of  an 
execution,  bv  the  under-sheriff,  or  a  deputy-sheriff,  in  behalf 
of  the  sheriff,  money  required  to  be  paid,  or  a  paper  required 
to  be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption, 
as  prescribed  in  this  article,  at  any  time  before  the  last  day  or 
the  fifteen  months  from  the  time  of  th^  sale,  may  be  paid  or 
delivered,  either  to  the  sheriff,  or  to  the  under-sheriff  or 
deputy-sheriff,  who  made  the  sale. 

§  1477.  Where  real  property  is  sold,  by  virtue  of  an  exe- 
cution, by  a  person  specially  appointed  by  the  court^  as  pre- 
scribea  in  section  one  thousand  three  hundred  and  sixty-two 
or  section  one  thousand  three  hundred  and  eighty-eight  of 
this  act,  it  may  be  redeemed,  as  prescribed  in  this  article,  as 
if  it  had  been  sold  by  the  sheriff,  except  as  follows  : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale ;  unless  the  person  entitled  to  re- 
deem, his  agent  or  attorney,  files  with  the  clerk  of  the  county, 
with  the  paper  or  papers  required  to  be  filed,  or  to  be  deliv- 
ered to  the  sheriff,  for  tjtte  purpose  of  effecting  the  redemp- 
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tion,  his  affidavit,  to  the  eflFect,  that  the  officer  is  dead,;  or 
has  been  removed ;  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  office  ;  or  that  after  diligent  search,  the  affiant  has 
been  unable  to  find  him  within  the  county  ;  in  which  case,  the 
money  may  be  paid  into  court,  by  pacing  it  to  the  county 
treasurer,  to  the  credit  of  the  cause,  with  like  e£Fect,  as  where 
it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2,  The  provisions  of  section  one  thousand  four  hundred  and 
fifty-five  of  this  act,  apply  to  a  redemption,  upon  a  sale  made 
as  prescribed  in  this  section ;  and  the  officer,  who  sold  the 
propertv,  must  attend,  as  the  sheriff  is  therein  required  to  at- 
tend. If  he  is  not  present,  the  redemption  may  be  effected, 
as  prescribed  in  that  section,  for  redemption  in  a  case,  where 
the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  ex- 
pired. 

§  1478.  If,  when  the  period  for  redemption  expires,  a 
coroner,  or  a  person  specially  appointed  by  the  court,  who 
has  sola  real  property,  by  virtue  of  an  execution,  is  dead,  or 
has  been  removed,  or,  in  the  case  of  a  coroner,  if  he  is  no 
longer  in  office,  the  court  must,  upon  the  application  of  a  per- 
son entitled  to  a  deed,  appoint  a  person,  to  execute  the  deed 
accordingly. 


Remedies 


ARTICLE  FOURTH. 
FOR  Failure  op  Title  to  Real  Propkbty  sold 

AND  to  enforce  CONTRIBUTION. 


deemsl  i 

g  1483.  Order  of  contribution. 

1484.  Contribution,     how     en- 

forced by  means  of  or- 
igin^] judgment. 

1485.  Requisities   to    presenre 

the  lien. 

1486.  Entry   npon  the  docket. 


I  1479.  When  evicted  purchaser 
may  recover  purchase- 
money. 

1480.  Remedy  of  judgment  cre- 

ditor thereupon, 

1481.  Contribution        between 

owners   of  real   prop- 
erty. 

1482.  Id.;  when  part  owner  re- 

§  1479.  The  purchaser  of  real  property,  sold  by  virtue 
of  an  execution,  his  heir,  devisee,  grantee,  or  assignee,  who  is 
evicted  from  tne  possession  thereof,  or  against  whom  judg- 
ment is  rendered,  in  an  action  to  recover  tlie  same,  may  re- 
cover the  purchase-money,  with  interest,  from  the  person  for 
whose  benefit  the  property  was  sold,  where  the  jud^ent  wafi 
rendered,  or  the  eviction  occurred,  in  conseqence,  either  : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
sale  ;  or 

2,  Of  the  judgment,  upon  which  the  execution  was  issued 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact. 

S  1480.  Where  final  judgment  is  rendered,  ^.gainst  the 
deiendant,  in  an  action  specified  in  subdivision  first  of  the  last 
section,  the  judgment,  by  virtue  of  which  the  sale  was  made, 
remains,  in  his  favor,  valid  and  efTectual  against  the  judg- 
ment debtor  therein,  his  executor,  administrator,  heir  or  de- 
visecj  for  the  purpose  of  collecting  the  sum  paid  on  the  sale, 
with  interest.  He  may  accordingly  have  a  further  execution 
upon  that  judgment ;  out  the  execution  does  not  affect  a  pur- 
chaser in  good  faith,  or  an  incumbrancer  by  mortgage,  judg- 
ment or  otherwise,  whose  title  or  whose  incumbrance  accrued 
before  the  actual  levy  thereof. 

§  1481.  Where  the  real  property  of  two  or  more  persons 
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is  liable  to  satisfy  a  judgment,  and  the  whole  of  the  jud^ent, 
or  more  than  a  due  proportion  thereof,  has  been  collected, 
by  a  sale  of  the  real  property  of  one  or  more  of  them,  by 
vurtue  of  an  execution  issued  upon  the  judgment ;  the  person 
so  aggrieved,  or  his  executor  or  administrator,  may  maintain 
an  action,  to  compel  a  just  and  equal  contribution  by  all  the 
persons,  whose  real  property  ought  to  contribute  as  prescribed 
m  the  next  section  but  one. 

§  1482.  Where  the  heir,  devisee,  or  grantee,  of  a  judg- 
ment debtor,  having  an  absolute  title  to  a  distinct  parcel  of 
real  property,  sold  oy  virtue  of  an  execution,  r^^deems,  as 
prescribed  in  section  one  thousand  four  hundred  and  fifty- 
eight  of  this  act,  the  property  sold,  or  any  part  or  parts  there- 
oi  separately  sold,  which  include  his  property  ;  he  may,  in 
like  manner  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  those,  who  own  the  residue  of  the  property 
thus  redeemed.  • 

§  1483.  Where  an  action  is  brought,  as  prescribed  in  the 
last  two  sections^  the  real  property  is  liable  to  contribution  in 
the  following  order : 

1.  If  it  comprises  different  undivided  shares  or  distinct  par- 
cels, whidh  have  been  conveyed  by  the  judgment  debtor,  tiiey 
are  liable  in  succession,  commencing  with  the  portion  last  con- 
veyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  par^ 
eels,  which  have  been  sold  by  virtue  of  two  or  more  execu- 
tions, they  are  liable  in  succession,  oommencing  with  th9 
portion  sold  under  the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  par- 
cels, some  of  which  have  been  conveyed  by  the  judgment 
debtor,  and  some  of  which  have  been  sold  by  virtue  of  one  or 
more  executions,  they  are  respectively  liable  in  succession, 
according  to  the  order  prescribed  in  the  first  and  second  sub- 
divisions of  this  section. 

§  1484.  For  the  purpose  of  enforcing  contribution,  as 
prescribed  in  the  last  section,  the  court,  in  which  the  actioa 
IS  brought,  may,  and  m  a  proper  case,  mustu  permit  the  plain- 
tiff to  use  the  original  judgment,  and  to  collect,  bv  an  execu- 
tion issued  thereupon,  out  of  any  real  property  subject  to  the 
lien  thereof,  the  sum  which  ought  to  be  contributed  by  thafe 
property.  For  that  purpose  the  lien  of  the  original  judgment^ 
upon  that  real  property,  when  preserved,  as  prescribed  in  the 
next  section,  continues,  for  the  term  prescribed  in  sections  one 
thousand  two  hundred  and  fifty-one  and  one  thousand  two 
hundred  and  fifty>five  of  this  act>  to  the  extent  of  the  sum, 
which  ought  to  be  so  contributed,  notwithstanding  the  pay- 
ment made  by  the  party  seeking  contribution. 

§  1485.  The  lien  of  the  original  judgment  may  be  pre^ 
served,  as  prescribed  in  the  last  section,  by  filing^  in  the 
clerk's  office  of  the  county  where  the  real  property  is  situated, 
within  twenty  daj^s  after  the  payment,  for  which  contribution 
is  claimed,  an  affidavit,  in  behalf  of  the  person  aggrieved, 
stating  the  sum  paid,  and  his  claim  to  use  the  judgment  for 
the  reimbursement  thereof,  with  a  notice,  requiring  the  clerk 
to  make  the  entries  specified  in  the  next  section.  But  the  lien 
is  not  preserved,  as  against  a  grantee  or  mortgagee  in  good 
faith,  for  a  valuable  consideration,  without  notice,  and  b?- 
fpre  th^  ent>n^  »re  a<:tually  wad^ 
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§  1486.  On  filing  the  affidavit  and  notice,  the  clerk  must 
make,  uDon  the  docket  of  the  judgment,  an  entry,  stating  the 
sum  paia,  and  that  the  judgment  is  claimed  to  be  a  lien  to 
that  amount.  Where  it  is  desired  to  }>reserve  the  lien,  upoa 
property  situated  in  two  or  more  counties^  a  similar  affidavit 
and  notice  must  be  filed  with,  and  a  similar  entry  made  by, 
the  clerk  of  each  county. 

TITLE  IIL 

ExectUion  against  the  person, 

I  1487.  In  what  cases  execution  been  taken. 

may  be  issued  against  g  1492.  New  execution  may  issue 

the  person.  after  escape. 

1488.  Id.;  against  a  woman.  1493.  Id.;    when    debtor    dies 

1489.  When  execution  against  charged  in  execution. 

property  must  be  first  1494.  Id.;  when   creditor   dia- 

issued.  charges    debtor    after 

1490.  Simultaneous  execnticfTis  thirty  days. 

not     allowed     against  1496.  New  execution  not  to  be 

property  and  person.  enforced  against  real 

1491.  Id.;    when     debtor    has  property  sold,  etc. 

23  Abb.    N.       §  ^'^^T*  C^Wd  1879.]     Where  a  judgment  can  be  en- 
C  73,  '  forced  by  execution,  as  prescribed  in  sectiion  one  thousand 

two  hundred  and  forty  of  this  act,  an  execution,  against  the 
person  of  the  judgment  debtor,  may  be  issued  thereupon, 
subject  to  the  exception  specified  in  the  next  section,  in  either 
of  the  following  cases* 

1.  Where  the  plaintfiTs  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action. 

^  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgment  debtor  where  it  has  not  been  vacated. 

§  1488.  [Am'd  1879.]  But  an  execution  cannot  be  issued 
against  the  pei'^on  of  a  woman,  unless  an  order  of  arrest  has 
been  granted  and  executed  in  the  action,  and  if  it  was  exiiecu- 
ted  against  the  judgment  debtor,  has  not  been  vacated. 

46  Hun,  133.  §  1489.  Unless  the  judgment  debtor  is  actually  confined, 
without  having  been  admitted  to  the  liberties  of  the  jail,  by 
virtue  of  an  execution  against  his  person,  issued  in  another 
action,  or  of  an  order  of  arrest  or  a  surrender  by  his  bail,  in 
the  same  action,  an  execution  against  his  person  cannot  be 
issued,  until  an  execution  against  his  property  has  been  re- 
turned, wholly  or  partly  unsatisfied.  Ii  he  is  a  resident  of  the 
State,  the  execution  against  his  property  must  have  been 
issued  to  the  county  where  he  resides. 

tl490.  An  execution  against  the  person  of  the  judgement 
tor  cannot  be  issued,  without  leave  of  the  court,  wmle  an 
execution  against  his  property,  issued  in  the  same  action,  re* 
mains  unreturned  ;  and  an  execution  against  his  property 
cannot  be  issued,  without  leave  of  the  court,  while  an  execu- 
tion against  his  person,  issued  in  the  same  action  remains  un- 
returned. 

§  1491.  Where  a  judgment  debtor  has  been  taken,  and 
remains  in  custody,  by  virtue  of  an  execution  against  his  per- 
son, another  execution  cannot  be  issued,  in  the  same  action, 
against  his  person  or  his  property,  except  in  a  case  specisJly 
prescribed  by  law. 

•  §  1492.  If  a  judgment  debtor  escapes,  after  having  been 
taken,  by  virtue  of  an  execution  against  tus  person,  he  may 
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be  retaken,  by  virtue  of  a  new  execation  against  his  person  ; 
or  an  execution  against  his  property  may  be  issued,  as  if  the 
exection,  by  virtue  of  which  ne  was  taken,  had  been  returned, 
without  his  having  been  taken 

§  1493.  Where  a  judgment  debtor,  who  has  been  taken 
by  virtue  of  an  execution  against  his  person,  dies  while  in 
custody,  a  new  execution  against  .his  property  may  be  issued, 
as  if  the  execution,  by  virtue  of  which  he  was  taken,  haa 
been  returned  without  his  having  been  taken. 

§  1494.  At  any  time  after  a  judgment  debtor  has  re- 
mained in  custody,  by  virtue  of  an  execution  against  his  per- 
son, for  the  space  of  thirty  days,  the  judgment  creditor  may 
serve  upon  the  sheriff  a  written  notice,  requiring  him  to  dis- 
charge the  judgment  debtor  from  custody,  by  virtue  of  the 
execution.  Whereupon  the  sheriff  must  discharge  the  judg- 
ment debtor,  and  return  the  execution  accordingly.  After 
service  of  such  a  notice,  another  execution,  against  the  person 
of  the  judCT:ieDt  debtor,  cannot  be  issued  upon  the  judgment ; 
but  after  his  discharge,  the  judgment  creditor  may  otherwise 
enforce  the  judgment,  as  if  the  execution,  from  which  be 
was  discharged,  had  been  returned,  without  his  having  been 
taken. 

§  1495.  A  new  execution  against  property,  issued  in  a 
case  specified  in  the  last  two  sections,  cannot  be  enforced 
against  an  interest  in  real  property,  including  a  chattel  real, 
vrbich  was  purchased,  in  good  faith,  from  the  judgment  deb- 
tor, after  tne  recovery  of  the  judgment  upon  which  it  is 
issued  ;  or  which  was  sold  by  virtue  of  an  execution,  issued 
upon  a  previous  or  subeequeut  judgmentb 
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PART  IL 

[i..  1880,  a  178.] 


AN  ACT  SUFPLEMEflTAL  TO  THE  CODE  OF  CITIL 

PROCEDURE. 

Passed  Iklay  0, 1880;  three-fifths  being  present 

The  People  of  the  State  of  Jfew  York,  repre^ 

sented  in  Senate  and  AssenMy, 

do  enact  as  follows : 

Sbctiok  1.  The  act,  entitled  "An  act  relating  to  courts^ 
officers  of  justice,  and  civil  proceedings/'  passed  June  2, 
1876.  is  hereby  amended  by  striking  out  section  fourteen 
hundred  and  ninety-six  thereof »  and  by  adding,  after  sec- 
tion  fourteen  hundred  and  ninety-five  thereof,  as  follows^ 
that  is  to  say : 

CHAPTER  XIV, 

SPECIAL   PROVISIONS    REGULATING    ACTIONS 
RELATING  TO  PROPERTY. 

TITLE  I. — ^ACTIO»B  BBLATINO  TO  REAL  FBOFERTT. 

TITLE  II. — Actions  relatino  to  chattei4S. 

TITLE  I. 

AeHoru  relating  to  real  property, 

Abticlb  1.  Action  to  recover  real  property. 
2.  Action  for  partiUon. 
8.  Action  for  dower. 
4.  Action  to  foreclose  a  mortgage. 
6.  Action  to  compel  tbe  d^rminatlon  of  a  dalm  to 


6.  Action  for  waste. 

7.  Action  for  a  nnisanoe. 

8.  Other  actioiui  r^ating  to  real  property. 

9.  ProvisionB  applicable  .to  two  oi  more  of  the  actions  spediled 

in  this  Utie. 


r 


ARTICLE  FIRST. 
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Action  to  becoybb  Real  Pbofbbtt. 


f  1406.  Plaintiff  may  recover  dam- 
aged with  the  land 

1407.  Rents  and  profits  to  be  In- 
cluded in  dami^es. 

f498.  Mortgafgee  cannci  ipain- 
lain  aetlon. 

US9.  Action  cannot  he  main- 
tained for  dower. 

1600.  Separate  action  hv  joint 

tenant  oc  tenant  in  com- 
mon. 

1601.  Grantee  of  lands  held  ad- 

Tersely  may  maintain 
action. 

15QS.'  AjTainst.  whom  action  to  be 
ntonght 

1508.  Who  may  be  Joined  as  de- 
fendants. 

1604.  When  action  may  be 
brought  for  B(Mi-pay- 
ment  of  rent. 

1606.  Id.;  w^enri^htofre  entry 

ia  reserved  for  want  of 
disiresa 
t506.  Action    against    tenant; 
when  proceedings  to  be 
stayed. 

1607.  Id. ;  amount  of  rent  in 

arrear  to  be  stated  in 
judgment. 

1608.  1500.  Id. ;   when   pneses- 

sion  to  be  restored  to 
defendant. 

1510.  Id.;  use  of  property,  when 
get  off  a^nst  rent. 

161 1.  Property  cmimed  in  action ; 
how  described  in  com- 
plaint. 

1618.  Motion  for  plaintiff^s  at- 
torney to  produce  liis 


1613.  Order  thereupon. 

1514.  Bvidence  of  authority. 

1515.  When  ouster  to  be  proved. 
1510.  Rule,  when  there  are  dis- 
tinct 0CCU])««t8. 

1617.  The  last  sectum  qualiiel. 

1518.  When  plaintitf  may  re- 
cover against  one  de- 
fendant, subject  to 
rights  of  others. 

1619.  Verdict,    etc.,    to     state 

nature  of  plaintilTs 
estate. 

1880.  Expiration  of  plaintiff^s 
title  before  trial. 

isn.  Abatement  of  sptkA. 

16S8.  Action  to  be  divided,  when 
different  persons  suc- 
ceed to  dsOerent  par- 
cels. 

1628.  Id.;  when  different  pet- 
Boos  succeed  to  real 
property  and  to  rents 
anaprodto 

16S4.  Effect  of  judgment  ren- 
dered after  trial  of  isene 
of  fact 

16?5.  New  trial  may  be  granted. 

1526.  Effect  of  judgment  by 
default,  etc. 

1687.  Id.;  exception  in  caae  of 
disability. 

1628.  The  last  three  sections 
qaalifled. 

1620.  Possession     not    to    be 

changed  by  vacating  of 
judgment,  except,  etc. 

1690.  E^dence  on  new  trial. 

1581.  Damages  recoverable;  set- 
off by  defendant. 


SI  N.  T. 

State  Rep. 

860. 

m  V.Y.  183 

139  Id.  641. 

SI  N.  T. 
SUte  Rep. 
860. 
139N.Y.  183 


authority. 

§  1496.  In  an  action  to  recover  real  property,  or  the 
possession  thereof,  the  plamtiff  may  demand  in  his  com- 
plaint, and  Sn  a  proper  case  recover,  damages  for  withhold- 
ing the  propertiy. 

§  1497*  Those  damages  include  the  rents  and  profits  or 
the  value  of  tlie  use  and  occupation  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff. 

§  1 498.  A  mortgagee,  or  his  assignee  or  other  representa- 
tive, cannot  maintain  such  an  action,  to  recover  the 
mortgaged  premises. 

§  1499*  Such  an  action  cannot  be  maintained,  in 
a  caae  where  an  action  for  dower  may  be  mainlaiued,  as 
prescribed  in  article  third  of  this  title. 

§  1500.  Where  two  or  more  persons  are  entitled  to  the 
possession  of  real  property,  as  joint  tenants  or  tenants  in 
common,  one  or  more  of  them  may  maintain  such  an  action, 
to  recover  his  or  their  undivided  shares  in  the  property,  in 


any  case  where  such  an  action  might  he  mafntained  hy 
alL  — •  # 

§  1501.  lAm'd  1882.]    8ach  an  action  may  he  main-  ii  Abb.  N. 
tamed  hy  a  gpntee,  his  hdr  or  devisee  in  the  name  of  the  ^  t^']]« 
grantor,  or  his  heir,  where  tiie  conyeyance,  under  which  ho  >fi  n.  Y.  34& 
claims,  is  yoid  hecause  the  property  conveyed  was  helil  4N.Y.8Ute 
adversely  to  the  grantor.    The  plaintiif  must  oe  allowed  to  ffffj^\fm 
prove  the  facts  to  bring  the  case  within  this  section.    In  iso  id.  mS;' 
snchan  action,  a  judgment  against  the  plaintiff  ahall  not  80Abb.NC. 
award  costs  to  the  delfendant ;  but  where  the  defendant  ia  .^'*"r^     ^^ 
entitled  to  costs,  as  prescribed  in  section  three  thousand  two  *^^^'^*  * '  ^ 
hundred  and  twenty-nine  of  this  act,  they  may  be  taxed  and 
the  person  who  maintained  the  action  in  the  plaintiff's 
name  may  be  compelled  to  pay  the  same  as  prescribed  in 
section  three  thousand  two  hundred  and  forty-seven  of  this 
act 

§  1602.  Where  the  complaint  demands  Judgment  for  iioN.T.6t7. 
the  immediate  possession  of  tne  property,  if  tne  property  is 
actually  occupied,  the  occupant  thereof  must  be  made  de- 
fendant  in  the  action.  If  it  is  not  so  occupied,  the  action 
must  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  in- 
terest therein,  at  the  time  of  the  commencement  of  the 
actiim* 

g  1508.  In  eithOT  of  the  cases  specified  in  the  last  see*  iosn.t.  ss. 
tion,  any  other  person  claiming  title  to,  or  the  right  to  the  JJJ  J?V*iim 
possession  of,  the  real  property  sought  to  be  recovered,  as 
landlord, remainderman,  reversioner, or  otherwise, adversely 
to  the  plaintiff,  may  be  Joined  as  defendant  in  an  action 
therefor. 


g  1504.  When  six  months'  rent  or  more  is  in  arrear,  iisK.T. 
upon  a  grant  reserving  rent,  or  upon  a  lease  of  real  property, 
and  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee, 
has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to 
pay  the  rent,  he  may  maintain  an  action  to  recover  the 
property  granted  or  demised,  without  any  demand  of  the 
rent  in  arrear,  or  re-entiy  on  the  property. 

g  1606.  Where  a  right  of  re-entry  is  reserved  and  given  ii8N.t.478. 
to  a  grantor  or  lessor  ofreal  property,  in  default  of  a  suf- 
ficiency of  goods  and  chattels  whereon  to  distrain  for  the 
satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an 
action  to  recover  the  property  demised  or  granted,  may  be 
maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  at  anv  time  after  default  in  the  payment  of  the 
rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the 
action  is  commenced,  serves  upon  the  defendant  a  written 
notice  of  his  intention  to  re-enter,  personally,  or  by  leaving 
it  at  his  dweUing  house  on  the  premises,  with  a  person  of 
suitable  age  and  discretion  ;  or,  if  the  defendant  cannot  be 
found  with  due  diligence,  and  has  no  dwelling  house  on 
the  premises,  whereat  a  person  of  suitable  age  and  discre- 
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tion  can  be  found,  by  posting  it  in  a  conspicuous  place  on 
the  premises. 

§  1606.  At  any  time  before  final  judgment  for  the 
plaintiff  is  .rendered,  and  the  judgment-roll  is  filed,  in  an 
action  brought  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  defendant  may  pay  or  tender  to  the  plaintiff  or 
his  attorney,  or  pay  into  court,  all  the  rent  then  in  arrear, 
with  interest  and  the  costs  of  the  action  to  be  taxed  ;  and 
thereupon  the  complaint  must  be  dismissed. 

§  1607*  In  such  an  action,  a  verdict,  report^  or  decision 
in  favor  of  the  plaintiff,  must  fix  the  amount  of  rent  in  ar- 
rear to  the  plaintiff,  or,  if  judgment  is  taken  by  default, 
the  amount  thereof  must  be  ascertained  hj  or  under  the  di- 
rection of  the  court ;  and,  in  either  case,  it  must  be  stated 
in  the  judgmenj;. 

§  1608.  At  any  time  within  six  months  after  possession 
of  the  property,  awarded  to  the  plaintiff  in  such  an  action, 
has  been  delivered  to  him,  by  virtue  of  an  execution  issued 
upon  a  judgment  rendered  therein,  the  defendant,  or  any 
person  who  has  succeeded  to  his  interest,  or  a  mortgagee  of 
the  lease,  or  of  any  part  thereof,  who  was  not  in  possession 
when  final  judgment  was  rendered,  may  pay  or  tender  to 
the  plaintiff,  or  his  executor,  administrator,  or  attorney,  or 
may  pay  into  court,  for  the  use  of  the  person  so  en- 
titled thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and 
all  other  charges  incurred  by  the  plaintiff. 

§  1509,  Within  three  months  after  making  the  payment 
or  tender,  the  person  who  made  it,  or  his  representative, 
may  apply  to  the  court  for  an  order  that  possession  of  the 
property  be  delivered  to  him ;  and  thereupon,  upon  proof 
of  the  facts,  and  payment  of  the  sum  due  by  reason  of  rent 
accruing  since  the  judgment  was  rendered,  and  upon  com- 
pliance with  all  other  terms  to  be  complied  with  by  the 
grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property 
be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the 
same,  without  any  new  grant  or  lease  thereof,  according  to 
the  terms  of  the  original  grant  or  lease.  Notice  of  the  ap- 
plication must  be  served  upon  the  plaintiff's  attorney. 

§  15 10.  If  possession  of  the  property  recovered  has  been 
delivered  to  the  plaintiff,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  the  order  must  provide  for 
setting  off  the  sum  which  the  plaintiff  has  made,  or  which 
he  might,  without  wilful  neglect,  have  made,  of  the  prop- 
erty, during  the  possession  thereof,  against  the  rent  accru- 
ing after  the  judgment  was  rendered,  and  for  re-imburae- 
ment  to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed 
in  this  section. 

I  1611.  The  complaint  must  describe  the   property 
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claimed  with  common  certainty,  by  setting  forth  the  name 
of  the  township  or  tract,  and  the  number  of  the  lot,  if 
there  is  any,  or  in  some  other  appropriate  manner;  aothat, 
from  the  description,  possession  of  the  property  claimed 
may  be  delivered,  where  the  plaintiff  ia  entitled  thereta 

g  1518.  A  defendant  in  an  action  to  recover  real  prop> 
erty  er  the  possession  thereof  ma^,  at  anv  time  before 
answering,  upon  an  affidavit  that  evidence  of  the  authority 
of  the  plaintiff's  attorney  to  commence  the  action  has  not 
been  served  upon  him,  appl^,  upon  notice,  to  the  court  or 
judge  thereof,  for  an  order  directing  the  attorney  to  produce 
such  evidence. 

§  15 18,  Upon  such  an  application,  the  court  or  judge 
must,  in  a  proper  case,  make  an  order,  requiring  the  plain- 
tiff*s  attorney  to  produce,  as  directed  therein,  evidence  of 
his  authority  to  commence  the  action,  and  staying  all  pro- 
ceedings therein,  on  the  part  of  the  plaintiff,  until  the  evi- 
dence is  produced. 

§  1514.  Any  written  request  of  the  plaintiff  or  his  agent  U  \^  S^/^  )  1 1 
to  the  plaintiff's  attorney,  to  commence  the  action,  or  any 
written  recognition  of  his  authority  so  to  do,  verified  by  the 
affidavit  of  the  attorney,  or  any  other  competent  witness,  is 
sufficient  presumptive  evidence  of  such  authority. 

§  15X5.  Where  the  action  Is  brought  by  a  tenant  in  i7n.  T. 
common,  or  a  joint  tenant^  against  his  co-tenant,  the  plain-     HUte  Rep. 
tiff,  besides  proving  his  right,  must  also  prove  that  the  de-  ^^ 

fendant  actually  ousted  him,  or  did  some  other  act,  amount- 
ing to  a  total  denial  of  his  right. 

§  1516.  Where  there  are  two  or  more  defendants,  and 
it  IS  alleged,  in  the  answer  of  either  of  them,  that  he  occu 
pies  in  severalty,  or  that  he  and  one  or  more  of  his  co- 
defendants  occupy  jointly,  one  or  more  distinct  parcels, 
and  that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  jointly,  the  court  may,  in  its  discretion,  upon 
the  application  of  the  plaintiff,  and  upon  such  terms  as 
justice  requires,  direct  that  the  action  be  divided  into  as 
many  actions  as  are  necessary.  If  the  action  is  not  so  di- 
vided, and  it  appears,  upon  the  trial,  that  the  allegation  ia 
true,  the  plaintiff  must,  before  the  evidence  is  closed,  elect 
against  which  defendant  or  defendants  he  will  proceed; 
and  a  judgment  dismissing  the  complaint  must  thereupon 
be  render^,  in  favor  of  the  other  defendants. 

§  1517*  The  last  section  does  not  apply  to  a  case,  where 
two  or  more  defendants  occupy  different  apartments  in  a 
building.  In  such  a  case,  in  an  action  to  recover  the  build- 
ing and  its  curtilage,  the  plaintiff  is  entitled  to  judgment 
jointly  against  aU  the  defendants  who  are  liable  to  him. 

§  1518.  Section  one  thousand  five  hundred  and  sixteen 
of  this  act  does  not  apply  to  a  case,  where  one  or  more  de- 
fendants, answering  as  therein  prescribed,  hold  under  another 
defendsjit,  and  the  plaintiff  elects  to  proceed  against  the 
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ktler,  subject  to  the  rights  and  interests  of  the  former.  In 
sach  a  case,  the  proceedings  against  the  defendants  so  an- 
swering must  be  stayed  imtil  final  judgment ;  and  if  tiie 
plaintiff  recovers  final  iudgment  against  the  defendant, 
under  whom  thev  hold,  the  judgment  operates  as  a  transfer 
to  the  plaintiff  of  that  defendant's  right,  title,  and  interest, 
and  the  coEto  of  the  defendant  or  ddendants  so  answering 
an  in  the  discretion  of  the  court. 

g  15 19.  A  verdict,  report,  or  decision,  in  favor  of  the 
plaintiff,  in  an  action  specified  in  this  article,  must  specify 
the  estate  of  the  plaintiff  in  the  property  recovered,  whether 
it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for 
whose  life  it  is  or  specifying  the  duration  of  the  term,  if 
the  estate  is  less  than  a  fee. 

§  16  BO*  If  the  right  or  title  of  the  plaintiff,  in  an  action 
specified  in  this  article,  expires  after  the  commencement  of 
the  action,  but  before  the  trial,  and  he  would  have  heen 
entitled  to  recover,  but  for  the  expiration,  the  verdict,  re- 
port, or  decision  must  be  rendered  according  to  the  fact ; 
and  the  plaintiff  is  entitled  to  judgment  for  his  damages 
for  the  withholding  of  the  property,  to  the  time  when  his 
right  or  title  so  expired. 

§  15S1.  The  provisions  of  title  fourth  of  chapter  eighth 
of  this  act,  as  applied  to  an  action  specified  in  this  article, 
are  subject  to  the  qualification  that  the  court  may,  in  its 
discretion,  proceed  as  prescribed  either  in  that  title  or  in 
the  next  two  sections. 

§  1622.  Where,  upon  the  death  of  a  partjr,  different 
persons  succeed  to  the  decedent's  title  to,  or  mterest  in, 
different  distinct  parcels  of  the  property  sought  to  be 
recovered,  the  court  may,  upon  motion,  and  upon  such 
terms  as  justice  requires,  direct  that  the  action  be  divided 
into  as  many  actions  as  are  necessary ;  and  that  the  suc- 
cessor to  the  title  or  interest  of  the  decedent,  to  or  in  each 
distinct  parcel,  be  substituted  as  plaintiff  or  defendant  as 
the  case  requires,  in  the  action  relating  thereto. 

§  1523.  Where  the  plaintiff  seeks  to  recover  damages 
for  withholding  the  property,  and,  upon  the  death  of  a 
party,  different  persons  succeed  to  the  decedent's  right  to 
or  liability  for  those  damages,  and  to  his  title  to  or  interest 
in  the  property,  the  court  may,  upon  motion  made  upon 
notice  to  the  persons  to  be  affected,  and  upon  such  terms 
as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with 
the  rents  and  profits  thereof  accruing  after  the  decedent's 
death ;  the  other  to  recover  the  damages  accruing  before  his 
death  ;  and  that  the  successor  in  interest  of  the  decedent, 
with  respect  to  the  cause  of  action  in  each  action,  be  sub- 
stituted as  plaintiff  or  defendant  therein,  as  the  case  re- 
quires. 
126  N.Y.  sse     §  1524.  Except  in  a  case  where  it  is  otherwise  expressly 
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prescribed  in  this  act,  a  Himl  judgment  ia  aa  aetieii  iped* 
fied  in  tbia  article,  rendered  upon  the  trial  ol  an  issue  of 
fact,  is  conclufflve,  as  to  the  title  established  in  the  action, 
upon  each  party  against  whom  it  is  rendered,  and  eveiy 
person  claiming  from,  through,  or  under  him,  by  title  acr 
cruing,  either  after  the  ju^gmeDt-roll  is  filed,  or  afltr  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  office,  as  prescribed  in  article  ninth  of  tMs 
title. 

§  1526.  The  court,  at  any  time  within  three  years  after  61  How.  F». 
such  a 'judgment  is  rendered,  and  the  judgment-roll  is  filed,   ^^  y  ^^g^ 
upon  the  application  of  the  party  against  whom  it  was  39  Honi  is. 
rendered,  his  heir,  devisee,  or  assignee,  and  upon  payment  47  Id.  406. 
of  all  costs,  and  all  damages,  other  than  for  rents  and  *ailt2ReD 
profits,  or  for  use  and  occupation,  awarded  thereby  to  the  {£ 

adverse  party,  must  make  an  order  vacating  the  judgment,    issn.t.  33s 
and  granting  a  new  trial  in  the  action.   The  court  upon  a  ^^^'sn-' 
like  application,  made  within  two  years  after  the  second   iSid.'8S.  ' 
final  judgment  is  rendered,  and  the  judgment-roll  is  filed, 
may  make  an  order  vacating  the  second  judgment,  and 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that 
justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained   and   established, 
i^ot  more  than  two  new  trials  shall  be  granted  under  this 
section. 

§  1 586.  A  final  judgment  for  the  plaintiff,  rendered  in  an  tON.T.  S88. 
action  specified  in  this  article,  otherwise  than  upon  the  trial 
of  an  issue  of  fact,  is,  after  the  expiration  of  three  years 
from  the  filing  of  the  judgment-roU,  conclusive  upon  the 
defendant,  and  every  person  claiming  from,  through,  or 
under  him,  by  title  accruing,  either  after  the  judgment-roll 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  (b 
filed  in  the  proper  county  clerk's  office,  as  prescribed  hi 
article  ninth  of  Uiis  title.  But  within  five  years  after  the 
judgment-roll  is  filed,  the  court,  upon  the  application  of 
the  defendant,  his  heir,  devisee,  or  assignee,  ana  upon  pay- 
ment of  all  costs  and  damages  awarded  to  the  plaintiff, 
must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial,  if  it  is  satisfied  that  justice  will  be  thereby  pro- 
moted, and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established  ;  but  not  otherwise. 

§  1527.  In  a  case  specified  in  the  last  section,.  If  the  de- 
fendant is,  at  the  time  of  the  filing  of  the  judgment-roll, 
either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2*  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for 
life: 

The  time  of  such  a  disability  is  not  a  part  of  the  three 
years,  specified  in  the  last  section  ;  but  such  a  defendant, 
nis  heir,  devisee,  or  assignee,  may  commence  an  action  for 
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the  recoTery  of  the  real  property  claimed,  at  any  time  with- 
in three  yean  after  the  disability  ceases;  but  not  after- 
wards. 

§  1528.  The  last  three  sections  are  not  applicable,  where 
the  action  is  founded  upon  an  allegation  of  rent  in  arrear : 
or  Ih  a  case  to  which  section  four  hundred  and  forty-five  of 
this  act  is  applicable. 

§  1529.  Where  the  plaintiff  has  taken  possession  of  real 
property,  by  virtue  of  a  final  judgment,  his  possession  shall 
not  be  m  any  way  affected  bj  the  vacating  of  the  judgment, 
except  as  prescribed  in  section  one  thousand  tve  hundred 
and  twenty-five  or  section  one  thousand  five  hundred  and 
twenty-six  of  this  act.  In  such  a  case,  if  the  defendant 
thereafter  recovers  final  judgment  in  the  action,  it  must 
award  to  him  the  restitution  of  the  possession  of  the  prop- 
erty ;  and  he  may  have  an  execution  thereupon  for  the 
delivery  of  the  possession  to  him,  as  if  he  was  plaintiff. 

§  1530.  Upon  a  new  trial,  granted  as  prescribed  in  this 
article,  the  defendant  may  show  any  matter  in  defence, 
which  he  might  show  to  entitle  him  to  recover  the  posses- 
sion of  the  property,  if  he  was  plaintiff  in  the  action. 

61  Hon,  119.  §  1581.  In  an  action,  brought  as  prescribed  in  this 
article,  the  plaintiff,  where  he  recovers  judgment  for  the 
property,  or  possession  of  the  property,  isentitied  to  recover, 
as  damages,  the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  real  property  recovered,  for  a  term 
not  exceeding  six  years  ;  but  the  damages  shall  not  include 
the  value  of  the  use  of  any  improvements  made  by  the  de- 
fendant, or  those  under  whom  he  claims.  Where  perma- 
nent improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  reduction  of 
the  damages  of  the  plaintiff,  but  not  beyond  the  amount  of 
those  damages. 
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16S2.  When  action  for  partition 
may  be  bronebt. 

1535.  Id  ;  by  remainderman. 
15M.  Id. ;  by  an  infant. 

1536.  Guardian  ad  litem  ;  how 

appointed. 
1636.  Security. 

1537.  When  heir  may  maintain 

action  for  partition  of 

devised  property. 
loS8.  Who  most  be  parties. 
1589 .  Who  may  be  made  parties. 
1540.  Id. ;  as  to  persons  having 

liens. 
}64l.  Provision,  where  a  party 

Is  unknown. 


S  154S.  Complaint  to  state  inter- 
est of  parties. 

1543.  Title  of  parties  may  oe 
tried. 

1644.  Issues  of  fact  triable  bj 

1645.  When  title  to  be  aaow- 

tained  by  the  court. 

1546.  Interlocutory  Judgment. 

1547.  Partial  partition  ;   when 

made. 

1548.  Share8.may  be  set  off  in 

common. 
1649.  Appointment  of  commi»> 
moneiB. 
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1661. 

1568. 
1563. 

1564. 
1555. 
1566. 

1657. 

1568. 

1569. 

1660. 

1661. 

1562. 
1563. 

1564. 
1566. 
1566. 

1567. 
1568. 

1569. 

1570. 

1571. 
1572. 

§  1582*  Where  two  or  more  persons  hold  and  are  in 
possession  of  real  property,  as  joint  tenants  or  as  tenants  in 
common,  in  which  either  of  them  has  an  estate  of  inheri- 
tance, or  for  life,  or  for  years,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  the  property,  accord- 
ing to  the  respective  rights  of  the  persons  interested  there- 
in ;  and  for  a  sale  thereof,  if  it  appears  that  a  partition 
thereof  cannot  be  made,  without  great  prejudice  to  the 
owners. 

S  1588.  {Amd  1887.]  Where  two  or  more  persons  hold 
as  joint  tenants,  or  as  tenants  in  common,  a  vested  remain- 
der or  reveraion,  any  one  or  more  of  them  may  maintain  an 
action  for  the  partition  of  the  real  property  to  which  it  at- 
taches, according  to  their  respective  shares  therein,  subject 
totheinterest  of  the  person  holding  the  particular  estate 
therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made,  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded,  by  the  person  or  persons  owning  and 
holding  such  particular  estate  or  estates ;  and  if  in  such  an 
Action  it  shall  appear  in  any  sta^e  thereof  that  partitign  pr 


Commiflsioners     t  o     b  e       {  1573. 
e worn,  etc. 

Id. ;  when  to  make  parti- 
tion. 

Partition;  how  made. 

Provision  where  there  is  a 
particniar  estate. 

Report  of  commifieloaers. 

Fees  and  expenses. 

Confirming  or  setting 
aside  report. 

final  judgment  on  report. 
Effect  thereof. 

Judgment  must  direct  de- 
livery of  poscession . 

Costs  J  how  awarded.  Id.; 
a^amst  unknown  par- 
ties. 

Sale  of  property ;  when 
directed. 

Reference  to  inquire  as  to 
creditors. 

Duty  of  referee. 

Money  to  be  paid  into 
court. 

Application  for  money. 

Payment  of  incumbrances. 

Other  parties  not  to  he 
delayed. 

Sale  of  dower  interest. 

Purchaser  to  hold  the 
property  free  therefrom. 

Gross  sum  to  be  paid  to  or 
invested  for  tenant  in 
dower,  etc. 

Interests  of  owners  of  fu- 
ture estates  to  be  pro- 
tected. 

Married  woman  may  re- 
lease her  interest. 

Unknown  owners. 


1W4. 
1575. 
1570. 
I.i77. 

1678. 

157«. 

1580. 

1581. 
158^. 

1588. 

15S4. 

1086. 

1686. 
lo87. 

1588. 

1580. 

1590. 


1601. 
15»2. 

1593. 

1594. 

1505. 


Sale ;    terms    of    credit 
thereupon. 

Credit;  how  secured. 

Separate  securities. 

Report  of  sale. 

Final  judgment ;  effect 
thereof. 

Id.;  effect  thereof  upon 
incumbrancers. 

Co8ts  and  expenses;  liow 
paid. 

Distribution  of  proceeds. 

Shares  of  infants. 

Id . ;  cf  unknown  and  ab- 
sent owners. 

Id.:  of  tenants  of  par- 
ticular estates. 

Court  may  require  seen- 
ity  to  refund. 

Security  to  be  taken  in 
name  of  county  tr^a^ 
urer. 

Action  thereupon. 

Compensation  to  equalize 
partition. 

Proceedings  on  death  of 
parties. 

Rents,  etc.,  may  be  ad* 
Justed. 

Partition  by  guardian  of 
infant,  committee  of 
lunatic,  etc . 

Contents  of  petition. 

Court  may  authorize  par- 
tition. 

Effect  of  releases. 

When  the  State  is  inter- 
Cfted. 

Exemplified  copy  of  judg- 
ment may  be  recoidedT 


25N.  T. 
State  Rep 

1WN.Y.17, 
137N.y.ll9. 


81  Hun  J  83. 
41  Id.  613. 
18  Civ.  Pro. 
83. 

14  N.  T. 
State  Rep. 
887. 
49  Hun,  502! 
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iale  cannot  be  made  without  ^reat  prejudice  to  the  ownera, 
the  complaint  must  be  dismissed.  The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  right  of 
any  party  to  bring  a  new  action,  after  the  determination  of 
such  particular  estate. 

§  1634.  An  action  for  the  partition  of  real  property 
shall  not  be  brought  by  an  infant,  except  bjr  the  written  au- 
thority of  tiie  surrogate  of  the  county  in  which  the  property, 
or  a  part  thereof,  is  situated.  The  authority  shall  not  be 
given,  unless  the  surrogate  is  satisfied,  by  affidavit  or  other 
competent  evidence,  that  the  interests  of  the  infant  will  be 
promoted  by  bringing  the  action.  A  judgment  for  a  par- 
tition or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the 
judgment. 

§  1636*  A  ^ardian  ad  litem  for  an  infant  party,  in  an 
action  for  partition,  can  be  appointed  only  by  the  court. 

19  Abb.  N.  §  1886.  [Am*d  1884.]  The  security  to  be  given  by  the 
c.  400.  *  *  guardian  ad  litem  for  an  infant  party  m  an  action  for  par- 
ua  N.  y.66  tition  must  be  a  bond,  to  the  people  of  this  state,  executed 
by  him  and  one  or  more  sureties  as  the  court  directs,  in  a 
sum  fixed  by  the  court  conditioned  for  the  faithful  dis- 
charge of  the  trust  committed  to  him  as  guardian,  and  to 
render  a  just  and  true  account  of  his  guardianship  in  any 
court  or  place  where  thereunto  requir^.  The  bond  must 
be  filed  with  the  clerk  before  the  guardian  enters  upon  the 
execution  of  his  duties,  and  it  cannot  be  dispensed  with 
although  he  is  the  general  guardian  of  the  infant. 


«  How.  Pr. 

N.  S.  26. 
14  N.  Y. 


g  1537.  A  person  claiming  to  be  entitled,  as  a  joint  tenant 
*  a  tenant  in  common,  by  reason  of  his  being  an  heir  of  a 
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apparent  devise  thereof  to  another  by  the  decedent,  and 
possession  under  such  a  devise.  But  in  such  an  action, 
the  plaintiff  must  allege  and  establish  that  the  apparent  de- 
vise is  void. 

83nn'i,885.       §1638.  [Am' d  ISQO.]    Every   person   having   an  un- 
99N.y!606*.  divided  share,  in  possession  or  otherwise,  in  the  property, 
"i^^-  Y.        as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for  years ; 
Bep.  ^yery  person  entitled  to  the  reversion,  remainder,  or  In- 
85  Id.  212.  *  heritance  of  an  undivided  share,  after  the  determination  of 
a  particular  estate  therein  ;  every  person  who,  by  any  con- 
tingency contained  in  a  devise,  or  gwint,  or  otherwise.  Is 
or  may  become  entitled  to  a  beneficial  interest  in  an  un- 
divided share  thereof ;  every  person  having  an  inchoate 
right  of  dower  in  an  undivided  share  in  the  property ;  and 
every  i)erson  having  a  right  of  dower  in  the  property,  or 
any  part  thereof,  which  has  not  been  admeasured,  must 
'  be  made  a  party  to  an  action  for  a  partition.    But  no 
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person  other  than  a  joint  tenant  or  a  tenant  in  common  of 
the  property,  shall  be  a  plaintiff  in  the  action.  Jn  a  parti- 
tion action,  the  execntors  or  administrators  and  creditors 
of  A  deceased  person  who,  if  liying  should  bo  a  party  to 
said  action,  mnst  be  made  parties  defendant.  Ana  if  tha 
complaint  in  snch  action  alleges,  and  it  is  made  to  appeat 
by  proof  that  there  are  unpaid  dabts  of  said  deceased  pay- 
ameout  of  his  estate,  the  premises  sought  to  be  partitioned 
may  be  « old  free  from  such  debts,  and  the  money  produced 
by  such  Sile  shall  be  brought  into  oourt,  and  the  same,  or 
so  much  thereof  as  may  be  necessary,  shall  be  used  for  the 
payment  of  such  debts  in  the  same  manner  as  debts  of  a 
deceased  person  are  paid  from  the  proceeds  of  sale  of  real 
estate  in  tne  surrogate's  oourt.  And  the  oourt  in  which  the 
said  action  is  brought  may  proceed  to  ascertain  such  debt* 
and  direct  their  payment  fiom  such  prooeeds;  or  such  court 
may  direct  such  money  to  be  paid  into  the  proper  surrogate** 
oourt,  and  direct  the  same  to  be  administered  as  if  the  Mle 
of  such  interest  in  said  land  had  boea  made  apon  the  decree 
of  such  surrogate. 


§1539.  [Am'd  1S92.]  That  plaintiff  may,  at  his  election,  u  Abb.  M. 
make  a  tenant  by  the  curtesy,  for  life  or  for  years,  of  the  ^*  ^• 
entire  iroperty  or  whoever  may  be  entitied  to  n  contingent 
or  vested  remainder  or  reyersion  in  the  entire  property,  or 
a  creditor  or  other  person  haying  a  lien  or  interest  which 
attaches  to  the  entiie  propeity  a  defendant  in  the  action. 
In  that  case  the  final  judgment  may  either  award  to  such 
party  his  or  her  entire  right  and  interest  or  the  proceeds 
thereof,  o^  where  the  right  or  interest  is  contingent,  direct 
that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  inyested  for  whoeyer  may  eyentualiy  be  enti- 
tle^ I  thereto,  or  may  reserve  and  leave  unaffected  his  or  her 
right  and  interest  or  any  portion  thereof.  A  person  specified 
in  this  section  who  is  not  made  a  party,  is  not  affected  by 
the  judgment  in  the  action. 


§  1540*  The  plaintiff  may,  at  his  election,  make  a  creditor, 
having  a  lien  on  an  undivided  share  or  interest  in  the  prop- 
erty, a  defendant  in  the  action.  In  that  case,  he  must  set 
forth  the  nature  of  the  lien,  and  specify  the  share  or  interest 
to  which  it  attaches.  If  partition  of  the  property  is  made, 
the  lien,  whether  the  creditor  is  or  is  not  made  a  party,  shall 
thereafter  attach  only  to  the  share  or  interest  assigned  to  the 
party  upon  whose  share  or  interest  the  lien  attached  ;  which 
must  be  first  charged  with  its  just  proportion  of  the  costs 
and  expenses  of  the  action,  in  preference  to  the  lien, 
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6  /  S^/l,  i'V^    §  ]  541*  Where  a  defendant  haTing  a  share  or  interest  in 

the  property  is  unknown,  or  where  his  name  or  part  of  his 
name  is  unknown,  and  the  summons  is  served  upon  him  hy 
publication,  or  without  the  State,  pursuant  to  an  order  for 
that  purpose,  as  prescribed  in  article  second  of  title  first  of 
chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy  of 
the  summons  as  published,  or  served  therewith,  musi^  in 
addition  to  the  matters  required  in  that  article,  state  briefly 
the  object  of  the  aotioa,  and  contain  a  brief  description  of 
the  property. 


126N.Y.370.  §  1542*  The  complaint  mtiBt  desoribe  the  property  with 
common  certainty,  and  must  specify  the  rights,  shares,  and 
interests  therein  of  all  the  parties,  as  far  as  the  same  are 
known  to  the  plaintiff.  If  a  party,  or  the  share,  right,  or 
interest  of  a  party,  is  unknown  to  the  plaintiff;  or  if  a  share, 
right,  or  interest  is  uncertain  or  contingent;  or  if  the  owner- 
ship of  the  iuheritance  depends  upon  an  executory  devise ; 
or  if  a  remainder  is  a  contingent  remainder,  so  that  the 
party  cannot  be  named ;  that  fact  must  also  be  stated  in  the 
complaint 


11  Abb.  N.  §  I54a«   The  title  or  interest  of  the  plaintiff  in  the 

7*  a^*  Pr  property,  as  stated  in  the  complaint,  may  be  controverted 

448.  ^       ^*  hy  the  answer.     The  title  or  interest  of  any  defendant  in 

2  N.  T.  the  property,  as  stated  in  the  complaint,  may  also  be  oon- 

Btate  Rep.  troverted  by  his  answer,  or  the  answer  of  any  other  defend- 

137  N.T  119*  ^^^  >  ^^^  ^^  ^^'^  ^'  interest  of  any  defendant,  as  stated  in 
his  answer,  may  be  controverted  by  the  answer  of  any  other 


6  o  a. 


defendant.  A  defendant,  thus  controverting  the  title  or  in. 
terest  of  a  co-defendant,  must  comply  with  section  five 
hundred  and  twenty-one  of  this  act.  The  issues,  joined  as 
prescribed  in  this  section,  must  be  tried  and  determined  in 
the  action. 


3  How.  Pr. 
N.  S  26. 


§  1544.  An  issue  of  fact  joined  in  the  action  is  triable  by 
a  jury.     Unless  the  court  directs  the  issues  to  be  stated,  as 
120^Y  689    P'^®^®'^^*^  i^  section  nine  hundred  and  seventy  of  this  act, 
137  n!t!  126!  ^^^  issues  may  be  tried  upon  the  pleadings. 

§  1545.  Where  a  defendant  has  made  default  in  appearing 
or  pleading,  or  where  a  party  is  an  infant,  the  coui^  must 
ascertain  the  rights,  shares,  and  interests  of  the  several  par- 
ties in  the  property,  b^  a  reference  or  otherwise,  before 
interlocutory  judgment  is  rendered  in  the  aotion. 
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§  1546.  The  interlocutory  judgment  must  declare  what  is  3  How.  Pr. 
the  right,  share,  or  interest  of  each  party  in  the  property,  as  N.  8. 36. 
far  as  the  same  has  been  ascertained,  and  must  determine  }^  ?;^;.1?^' 
the  rights  of  the  parties  therein.    Where  it  is  found,  by  the 
verdict,  report,  or  decision,  or  where  it  appears  to  the  court, 
upon  an  application  for  judgment  in  favor  of  the  plaintiff, 
that  the  property,  or  any  part  thereof,  is  so  circumstanced 
that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners,  the  interlocutory  judgment,  except  as 
otherwise  expressly  prescribed  in  tms  article,  must  direct 
that  the  property,  or  the  part  thereof  which  is  so  circum- 
stanced, be  sold  at  public  auction.    Otherwise,  an  interloc- 
utory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  their 
respective  rights,  shares,  and  interests. 


§  1547.  Where  the  right,  share,  and  interest  of  a  party 
has  been  ascertained  and  determined,  and  the  rights,  shares, 
or  interests  of  the  other  parties,  as  between  themselves, 
remain  unascertained  or  undetermined,  an  interlocutory 
judgment  for  a  partitido,  rendered  as  prescribed  in  the  last 
section,  must  direct  a  partition,  as  between  the  party  whose 
share  has  been  so  determined  and  the  other  parties  to  the 
action.  Where  the  rights,  sbares,  and  interests  of  two  or 
more  parties  have  been  thus  ascertained  and  determined,  the 
interlocutory  judgment  may  also  direct  the  partition  among 
them  of  a  part  of  the  property,  proportionate  to  tieir 
aggr^ate  idiares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascer- 
tained and  determined,  render  an  interlocutory  judgment, 
directingthepartition,  in  like  manner,  of  the  remainder  of 
the  property.  Where  an  interlocutory  judgment  is  rendered, 
in  a  case  specified  in  this  section,  the  court  may  direct  tbe 
action  to  be  severed,  and  final  judgment  to  bereudered,  \^ith 
respect  to  the  portion  of  the  property  set  apart  to  the  partief?, 
whose  rights,  shares,  and  interests  are  determined,  leaving 
the  action  to  proceed  as  against  the  other  parties,  with 
respect  to  the  remainder  of  the  property  ;  and,  if  necessary, 
the  court  may  direct  that  one  of  those  parties  be  substituted 
as  plaintiff. 


§  154S«  Where  two  or  more  parties,  to  an  action  for  parti- 
tion, make  it  appear  to  the  courts  that  they  desire  to  enjoy 
their  shares  in  common  with  each  other,  the  interlocutory 
judgment  may,  in  the  discretion  of  the  court,  direct  parti- 
tion to  be  so  made,  as  to  set  off  to  them  their  shares  of  the 
real  property  partitioned,  without  partition  as  between 
themselyeS}  to  be  held  by  them  in  common. 
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§  1549.  Where  the  interlocntoiy  judgment,  in  an  action 
for  partition,  directs  a  partitiou,  it  must  designate  three 
reputable  and  disinterested  freeholders  as  commissioners, 
to  make  the  partition  so  directed. 


§  1550*  Each  of  the  commissioners  must,  before  entering 
upon  the  execution  of  his  duties,  subscribe  and  take  an  oath 
before  an  officer  specified  in  section  eight  hundred  and 
forty-two  of  this  act,  to  the  effect  that  he  will  faithfully, 
honestly,  and  impartially  discharge  the  trust  reposed  in  him. 
Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  upon  his  duties.  The 
court  may,  at  any  time,  remove  either  of  the  commissioners. 
If  either  of  them  dies,  resigns,  neglects  or  refuses  to  serve, 
or  is  removed,  the  court  may,  from  time  to  time,  by  order, 
appoint  another  person  in  his  place. 

§  1551«  The  commissioners  must  forthwith  proceed  to 
make  partition,  as  directed  by  the  interlocutory  judgment, 
unless  it  appears  to  them,  or  a  majority  of  them,  that  parti- 
tion thereof,  or  of  a  particular  lot,  tract,  or  other  portion 
thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners;  in  which  case,  they  must  ma^e  a  written  report  of 
that  fact  to  the  court. 

§  1552.  In  making  the  partition,  the  commissioners  must 
divide  the  property  into  distinct  parcels,  and  allot  the 
several  parcels  thereof  to  the  respective  parties,  quality  and 
quantity  being  relatively  considered,  according  to  the  re- 
spective rights  and  interests  of  the  parties,  as  fixed  by  the 
interlocutory  judgment.  They  must  designate  tne  several 
parcels  by  posts,  stones,  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  them  in  so  doing. 

§  1553*  Where  a  party  has  a  right  of  dower  in  the  prop- 
erty, as  a  part  thereof,  which  has  not  been  admeasured,  or 
has  an  estate  by  the  curtesy,  for  life,  or  for  years,  in  an 
undivided  share  of  the  property,  the  commissioners  may 
allot  to  that  party  his  or  her  share  of  the  property,  without 
reference  to  the  duration  of  the  estate.  And  they  may  make 
partition  of  the  share,  so  allotted  to  that  party,  among  the 
parties  who  are  entitled  to  the  remainder  or  reversion  thereof, 
to  be  enjoyed  by  them  upon  the  determination  of  the 
particular  estate,  where,  in  the  opinion  of  the  commission- 
ers, such  a  partition  can  be  made  without  prejudice  to  the 
rights  of  the  parties. 


§§  1554-1557  PARTITION.  15 

§  1554*  All  the  commissioners  mnst  meet  together  in  the 
performance  of  any  of  their  duties;  but  the  acts  of  a  majority 
so  met  are  yalid.  They,  or  a  m^ority  of  them,  must  make  a 
full  report  of  their  proceedings,  under  iheir  hands,  specify- 
ing therein  the  manner  in  which  they  have  discharged  their 
trusty  describing  the  property  divided,  and  the  share  or 
interest  in  a  share,  allotted  to  each  party,  with  the  quantity, 
courses,  and  distances,  or  other  particular  description  of 
each,  share,  and  a  description  of  the  posts,  stones,  or  other 
monnments;  and  specifying  the  items  of  their  charges. 
Their  report  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded,  and  mast  be  filed  in 
the  office  of  the  derk. 


§  1555*  The  fees  and  expenses  of  the  commissioners, 
including  the  expense  of  a  survey,  when  it  is  made,  must  be 
taxed  under  the  direction  of  the  court;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part  of 
his  costs. 


§  1558*  The  court  must  confirm  or  set  aside  the  report, 
and  may,  if  necessary,  appoint  new  commissioners,  who 
must  nroceed  as  directed  in  this  article. 


§  1557*  Upon  the  confirmation,   by  the  court,   of  the  un.  y. 
report  of  the  commissioners  making  partition,  final  judg-      state  Ucp. 
ment,  that  the  partition  be  firm  and  effectual  forever,  must   ,^,t^v  iSiV 
be  rendered,  wfuch  is  binding  and  conclusive  upon  the  fol- 
lowing persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum- 
mons was  served,  either  personally,  or  without  the  State,  or 
by  publication,  pursuant  to  an  order  obtained  for  that 
purpose,  as  prescribed  in  chapter  fifth  of  this  act ;  and  the 
legal  representatives  of  each  party,  specified  in  this  sub- 
division So  much  of  section  four  hundred  and  forty- five 
of  this  act  ns  requires  the  court  to  allow  a  defendant  to  de- 
fend an  action,  after  final  judgment,  does  not  apply  to  an 
action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a 
party,  by  title  accruing  after  the  filing  of  the  judgment-roll, 
or  after  the  filing,  in  the  proper  county  clerk's  office,  of  a 
notice  of  the  pendency  of  the  action,  as  prescribed  in  article 
ninth  of  this  title. 

3.  Each  person  not  in  being  when  the  interlocutory  judg- 
ment is  rendered,  who,  by  the  happening  of  any  contingency, 
becomes  afterwards  entitled  to  a  beneficial  interest  attaching 


137  N.Y.  12(>. 
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to,  or  an  estate,  or  interest  in,  a  portion  of  the  property,  the 
person  first  entitled  to  which,  or  other  yirtnal  representative 
whereof,  was  a  party  specified  in  the  first  subdivision  of  this 
section. 

But  this  section  does  not  apply  to  a  paity,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  pre- 
scribed in  section  one  thousand  five  hundred  and  thirty- nine 
of  this  act,  or  to  a  person  claiming  from,  through,  or  ander 
such  a  party. 


§  155S.  The  final  judgment  must  also  direct  that  each  of  J 
the  parties,  who  is  entitled  to  possession  of  a  distinct  parcel  fj 
aHotted  to  him,  be  let  into  the  possession  thereof,  either  im- 
mediately, or  after  the  determinatioa  of  the  particular  estate, 
as  the  case  requires. 


§  1559.  The  final  judgment  for  the  partition  of  the  prop-i 
erty  must  also  award,  that  each  defendant  pay  to  the  plain-' 
tiff  his  proportion  of  the  plaintiff's  costs,  including   ihei 
extra  allowance.     1'he  sum  to  be  paid  by  each  must  be  fixed] 
by  the  court,  according  to  the  respective  ri(:hts  of  the  par- 
ties, and  specified  in  the  judgment.    If  a  defendant  is  un- 
known, his  proportion  oi  the  costs   must  be  fixed   and^ 
specified  in  like  manner.    An  execution  against  an  unknown^ 
defendant  may  be  issued,  to  collect  the  costs  awarded  agaiDst-| 
him,  as  if  he  was  named  in  the  judgment ;  and  his  right, 
share,  or  interest  in  the  property  may  be  sold  by  virtue 
thereof,  as  if  he  was  named  in  the  execution. 


§  1560.  If  the  commissioners,  or  a  majority  of  them,  re- 
port that  the  property,  or  a  particular  lot,  tract,  or  other 
portion  thereof,  is  so  circumstanced,  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners 
thereof,  the  court,  if  it  is  satisfied  that  the  report  is  just  and 
correct,  may  thereupon,  except  as  otherwise  expressly  pre- 
scribed in  this  article,  modify  the  interlocutory  judgment, 
or  render  a  supplemental  interlocutory  judgment,  reciting 
the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  desig- 
nated in  the  judgment,  or  by  the  sheriff. 

■i  MOW  IT       §  1561.  Before  an  interlocutory  judgment  for  the  sale  of 

N.  s.  26.        real  property  is  rendered,  in  an  action  for  partition,  the  court 

must,  either  with  or  without  application  by  a  party,  direct  a 

reference,  to  ascertain  whether  there  is  any  creditor,  not  a 

party,  who  has  a  lien  on  the  undivided  share  or  interest  of 


3  How.  Pr 
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any  party .  Bnt  the  court  may  direct  or  dispense  with  sach 
a  reference,  in  its  discretion,  whereajMirty  produces  a  search, 
certified  by  the  clerk,  or  hy  the  clerk  and  register,  hs  the 
case  requires,  of  the  county  where  the  property  is  sit- 
oated  ;  and.  it  appears  therefrom,  and  by  me  afftdayils,  if 
any,  pxodaoed  therewith,  that  there  is  no  such  oatstanding 
lien. 


§  1562*  [iim'd  1887.]  Where  a  reference  is  directed,  as  sn.  y. 
prescribed  in  the  last  section,  the  referee  mnst  canse  a  no-  ®**^®^* 
tice  to  be  published  once  in  each  week  for  six  snccessiiw 
weeks  in  such  newspaper  published  in  the  county  wherein 
the  place  of  trial  is  designated  as  shall  be  designated  by  the 
court  directing  said  reference,  and  also  in  a  newspaper  pub- 
lished in  each  county  wherein  the  property  is  situated,  re- 
quiring each  person  not  a  party  to  the  action,  who,  at  the 
date  of  the  order,  had  a  Uen  upon  any  undivided  share  or  in- 
terest in  the  property,  to  appear  before  the  referee,  at  a  spe- 
cified place,  and  on  or  before  a  specified  day,  to  prove  his 
lien,  and  the  true  amount  due  or  to  becomt  due  to  him  by 
reason  thereof.  The  referee  must  report  to  the  court,  with 
all  convenient  speed,  the  name  of  each  creditor  whose  lien 
is  satisfactorily  preyed  before  him,  the  nature  and  extent  of 
the  lien,  the  date  thereof,  and  the  amomit  duo  or  to  become 
dne  thereupoiu 


§  156B«  If  it  appears  by  the  pleadiogs,  or  by  the  evidence 
in  the  action,  or  by  the  report,  that  there  was,  at  the  date  of 
the  order,  any  existing  lien  upon  the  share  or  interest  of  a 
party  in  the  property,  the  interlocutory  judgment,  directing 
the  sale,  must  also  direct  the  ofi&cer  making  it  to  pay  into 
conrt  the  portion  of  the  money,  arising  frcm  the  sale  of  the 
share  or  interest  of  that  party,  after  deducting  the  portion 
of  the  costs  and  expenses  for  which  it  is  liable. 


§  1564«  Where  money  is  paid  into  conrt,  in  n  case  speci- 
fied in  the  last  section,  the  party  may  apply  to  the  court  for 
an  order  directing  that  the  money,  or  sach  part  thereof  as 
h'>  claims,  be  paid  to  him.  Upon  such  an  application,  he 
mnst  produce  the  following  papers  : 

1 .  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse 
is  shown,  by  his  agent  or  attorney,  stating  the  true  amount 
a(!tTially  due  on  each  incumbrance,  and  the  name  and  resi- 
•  <ence  of  the  owner  of  the  incumbrance,  as  far  as  they  nre 
kuowD,  or  can  be  ascertained  with  due  diligence. 
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2.  An  affidavit,  showing  serrice  of  a  notice  of  the  applica- 
tion upon  each  owner  of  an  incnmbrance.  Seryice  of  the  no- 
tice, within  the  State,  must  be  personal,  or  by  leaving  it  nt 
the  owner's  residence,  with  some  persou  of  suitable  age  and 
discretion,  at  least  fourteen  days  previous  to  theapplicatiou. 
Service,  without  the  State, if  personal,  must  be  made  at  least 
twenty  days  previous  to  the  application.  If  the  owner  of  the 
incumbrance  resides  without  tne  State,  and  the  place  of  his 
abode  cannot  be  ascertained,  with  reasonable  diligence, 
notice  may  be  served  upon  him  by  publishing  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published,  once  in  each  week  for  the  four  weeks  imme- 
diately preceding  the  application. 

Upon  the  applicatioci,  the  court  must  make  such  an  order 
as  justice  requires. 


§  1565.  When  the  whole  amount  of  the  unsatisfied  liens 
upon  an  undivided  share,  which  were  existing  at  the  ditte  of 
the  order  of  reference,  has  been  ascertained,  the  court  must 
order  the  portion  of  the  money  so  paid  into  court,  on  accoant 
of  that  share,  to  be  distributed  among  the  creditors  having 
the  liens,  according  to  the  priority  of  each  of  them.  Where 
the  incumbrancer  is  not  a  party  to  the  action,  the  clerk  or 
other  officer,  by  whom  a  lien  is  paid  off.  must  procure  satis- 
faction thereof  to  be  acknowledged  or  proved,  as  required  by 
law,  and  must  cause  the  iucumbrance  to  be  duly  satisfied  or 
cancelled  of  record.  The  expense  of  so  doin^  must  be  paid 
out  of  the  portion  of  the  money  in  court,  belonging  to  the 

party,  by  whom  the  iucumbraiice  was  payable. 


§  1566.  The  proceedings  to  ascertain  and  settle  the 
liens  upon  an  undivided  share,  as  prescribed  in  the  last 
three  sections,  shall  not  affect  any  other  party  to  the  action, 
or  delay  the  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or  interest 
in  the  property  there  does  zxot  appear  to  be  any  existing 
lien. 


§  1667.  Where  a  party  has  an  existing  right  of  dower 
in  the  entire  property  directed  to  be  sold,  at  the  time  when 
an  interlocutory  judgment  for  a  sale  is  rendered  in  an  action 
for  partition,  the  court  must  consider  and  determine 
whether  the  interests  of  all  the  parties  require,  that  the 
right  of  dower  should  be  excepted  from  the  sale,  or  that  it 
should  be  sold. 
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§  15B8*  If  a  sale  of  the  property,  including  the  right  of 
dower^  is  directed,  the  interest  of  the  party  entitled  to  the 
light  of  dower  shall  pass  thereby ;  and  the  purchaser,  his 
heirs  and  assigns  shall  hold  the  property  free  and  dis- 
charged from  any  claim,  by  virtue  of  that  right.  In  that 
case,  the  dowress  is  entitled  to  receive,  from  the  proceeds 
of  the  sale  of  the  whole  property,  a  gross  sum,  in  satisfac- 
tion  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested 
for  her  benefit,  as  prescribed  in  the  next  section  with  respect 
to  the  dowress  of  an  undivided  share. 


§  1 509.  A  party  to  an  action  for  partition,  who  has  a 
ri^t  of  dower,  or  is  a  tenant  for  life,  or  for  years, 
in  or  of  an  undivided  share  of  the  property  sold,  is 
entitled  to  seceive,  from  the  proceeds  of  the  sale, 
a  gross  sum,  to  be  fixed  according  to  the  princi- 
pies  of  law  applicable  to  annuities,  in  satisfi&ction  of  his 
or  her  estate  or  interest.  The  written  consent  of  the  party 
to  receive  such  a  gross  sum,  acknowledged  or  proved,  aiid 
certified,  in  like  manner  as  a  deed  to  be  recorded,  must  be 
filed,  at  the  time  of,  or  before,  the  filing  of  the  report  of 
sale  ;  otherwise,  the  court  must  direct  tlmt,  out  of  the  pro- 
ceed of  the  sale,  which  belong  to  the  undivided  share  to 
which  the  estate  or  interest  attaches,  one-^ird,  in  case  of 
a  dowress,  and  in  any  other  case  arising  under  this  section, 
the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  Qstate, 
be  paid  into  court,  for  the  purpose  of  being  invested  for  his 
or  her  benefit. 


§1570.  [i4m*dl892.]  Whereit  appears  that  a  party  to  the 
action  has  an  inchoate  right  of  dower  or  any  other  future 
right  or  estate  vested  or  contingent,  or  that  any  person  or 
persons  not  in  being  who  may  by  aoy  contingency  become 
entitled  to  any  interest  or  estate  in  the  property  sold,  the 
court  must  fix  the  proportional  value  of  the  right  or  estate 
according  to  the  law  applicable  to  annuities  and  survivor- 
ships, or  set  aside  so  much  of  the  proceeds  of  sale  to  which 
the  contingency  attaches,  and  must  direct  that  proportion  of 
the  proceeds  of  sale  to  be  invested,  secured  or  paid  over  in 
such  manner  as  it  deemsbest  calculated  to  protect  the  rights 
and  interests  of  the  parties. 
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§  1571.  A  married  womnn  may  release  to  her  husband 
her  inchoate  right  of  dower,  in  the  property  directed  to  be 
sold,  by  a  written  iDstrament,  doly  acknowledged  by  her 
find  certified,  as  required  by  law  with  respect  to  the  ac- 
knowledgement of  a  conveyance  to  bar  her  dower ;  which 
must  be  filed  with  the  clerk.  Thereupon,  the  share  of  the 
]iroceeds  of  the  sale,  arising  from  her  contingent  interest, 
must  be  paid  to  her  husband. 


i  1572.  If  a  person,  entitled  to  an  estate  or  interest  in 
the  property  sold,  is  made  a  party  as  an  unknown  defend- 
ant, the  court  must  provide  for  the  protection  of  his  rights 
as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 


§  15 78*  The  court  must,  in  the  interlocutory  judgment 
for  a  sale,  direct  the  terms  of  credit  which  may  be  allowed 
for  any  portion  of  the  purchase -money,  of  which  it  thinks 
proper  to  direct  the  investment  and  for  any  portion  of  the 
purchase-money,  which  is  required  to  be  invested  for  the 
benefit  of  a  person,  as  prescribed  in  this  article. 


§  1574.  The  portion  of  the  purchase  money,  for  which 
credit  is  so  allowed,  must  always  be  secured  at  interest,  by 
a  mortgage  upon  the  property  sold,  with  a  bond  of  the  pur- 
chaser ;'ftnd  by  such  additional  security,  if  any,  ns  the  court 
prescribes. 


§  1575.  The  officer  making  the  sale  may  take  separate 
mortgages  and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  property  is  situated, 
for  such  convenient  portions  of  the  purchase-money,  as  are 
directed  by  the  court  to  be  invested ;  and  in  the  name  of  the 
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owner,  toi  the  share  of  anj  known  ow 
desires  to  have  It  invested. 

J  1676.  ImmediatelT  after  compl 
XI  making  it  must  file  witli  the  cleri 
under  oatb,  coataininga  description  of 
name  of  liie  purchaser  thereof,  and  th€ 

1 1577.  If  the  sale  is  confirmed  b 
juagment  must  be  entered,  conflnnii 
directing  the  officer  making  It  to  cxeci 
veranccs.  and  take  the  proper  Kcurit: 
sale  ;  and  also  directfng  concerning  th( 
proceeds  of  the  sale.  Such  a  final  judg 
conclusive-  upon  the  same  peraons,  u 
judgment  for  partition  is  made  bindiDC 
I  section  one  thousand  five  hundred  aac 
I  act ;  and  it  effectually  Ws  each  of  Ih 
not  a  purchaser  at  the  sale,  from  all  rigl 
In  the  property  sold. 

g  1B78.  fAm'd  1883.]  Buch  a  flaal 
bar  against  each  person,  not  a  party,  w 
when  it  is  reDdered,  a  general  lien,  by  j 
on  the  undivided  share  or  interest  of  a. 
given  to  appear  before  the  referee  and  n 
as  prescribed  in  section  fifteen  hundred  f 
act,  and  also  against  each  person  madi 
has  a  specific  lien  on  any  such  undivide 
but  a  person  having  any  such  n>ecifi' 
record  at  the  time  of  the  fliins  of  the  no 
of  the  action,  who  la  not  nu^  a  P&rl} 
such  judgment. 

§  1H7».  Where  final  judgment,  cc 
rendered,  the  costs  of  each  party  to 
expenses  of  the  sale,  including  the  ofi 
deducted  from  the  proceeds  of  the  sa 
costs  must  be  paid  to  his  attorney.  Bui 
its  discretion,  direct  that  the  costs  an 
trial,  reference,  or  other  proceeding  in 
out  of  the  share  of  any  pattyin  the  proc 
judgment  against  any  parly  therefor. 
of  the  proceeds  is  to  be  paid  to,  or  inve 
of,  any  person,  as  prescribed  in  any  proi 
the  amotint  thereof  must  be  dolermine 
the  entire  proceeds,  remaining  after  dedi 
expenses  chargeable  against  Ihem. 

g  1680.  The  proceeds  of  a  sale,  aft 
from  the  costs  and  expenses  chargeable 
*  be  atrardcd  to  the  parlies  whose  righlt 
been  sold,  in  proportion  thereto.  T. 
upon  any  share,  to  satisfy  a  lion  theret 
tbe  credltoc,  oc  ntuned,  Eubj>ct  to  the 


r 
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and  the  remamder,  except  as  otherwise  prescribed  in  this 
article,  must  be  paid,  by  the  officer  making  the  sale,  to  the 
party  owning  the  share,  or  his  legal  representatlTes,  or  into 
court  for  his  use. 

§  1581.  [:4m'dl887,  1892.]  Where  a  party  entitled  to 
receive  a  portion  of  the  proceeds  is  an  infant  the  court  may 
direct  it  to  be  invested  in  permanent  securities  at  interest  in 
the  name  and  for  the  benefit  of  the  infant  or  it  may  direct  it 
paid  over  to  the  general  guardian  of  the  said  infant  when  the 
guardian  shall  have  executed  to  such  inf  t«nt  a  bond  with  two 
sureties  which  shall  be  approved  by  the  court,  or  if  any  of 
the  moneys  arising  from  the  proceeds  of  such  sule  shall  have 
been  paid  to  the  county  treasurer,  and  on  due  proof  that  such 
money  has  remained  uninvested  in  permanent  securities  for 
the  space  of  three  months,  may  direct  the  sime  to  be  paid  to 
the  general  guardian  of  s«ch  infant  upon  his  giving  an  under- 
taking in  an  amount  and  with  sureties,  satisfactory  to  the 
CO  art  for  the  faithful  execution  of  his  trust. 

§  1582-  [Am'd  1889,  1893.]  Where  a  person  has  been 
124  N.Y.  500.  ma^Q  f^  defendant  as  an  unknown  person,  or  where  the  name 
of  a  defendant  is  unknown,  or  where  the  summons  has  been 
served  upon  a  defendant  without  the  State,  or  by  publica- 
tion, and  he  has  not  appeared  in  the  action,  the  court  must 
direct  his  portion  to  be  invested  in  permanent  securities,  at 
interest,  for  his  benefit,  until  claimed  by  him  or  his  legal 
representatives;  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be 
made  in  any  action  of  partition,  without  any  claim  therefor 
having  been  made  by  any  "person  entitled  thereto,  and  upon 
there  being  made  and  presented  to  the  court,  at  a  special  term 
thereof,  proof,  by  petition  or  otherwise,  showing  to  the  satis- 
faction of  the  court,  that  due  inquiry  for  such  unknown 
heirs,  or  their  representatives,  has  been  made  and  that  they 
cannot  be  found,  and  that  no  claim  has  been  made  for  such 
portion  of  suid  proceeds  by  any  person  entitled  thereto,  pro- 
ceedings shall  thereupon  be  taken  in  said  court,  and  an  in- 
vestigation had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and 
as  to  the  known  heirs  of  the  ancestor  of  such  unknown 
heirs,  the  next  of  kin,  representatives  and  distributees  of 
such  known  heirs,  and  as  to  all  persons  interested  in  such 
proceeds,  and  their  respective  interests  therein,  and  the  said 
court  shall,  by  an  order  made  in  the  action,  direct  that  a 
notice  entitled  in  the  action  and  signed  by  the  petitioner,  or 
his  attorney,  and  directed  to  such  unknown  heirs  or  their 
representatives,  and  to  known  heirs,  their  next  of  kin,  rep- 
resentatives, or  distributees,  and  all  persons  interested  in 
such  proceeds,   be  served  upon  them   by  the  publication 


§  1582  PARTITION.  20a 

thereof,  the  same  to  be  published  once  in  each  week  for  six 
snccessiye  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brought,  and  in  such  other  newspapers 
as  the  court  may  direct,  ordering  and  requiring  such  un- 
known heirs,  or  their  representatives,  and  all  known  heirs, 
their  next  of  kin,  or  represeiitatives,  and  nil  persons  inter- 
ested in  such  proceeds,  and  each  of  them  to  be  and  appear 
in  said  court  at  a  special  term  thereof,  at  a  time  and  place  to 
be  specified  in  said  order  and  notice,  and  at  least  six  weeks 
from  the  date  of  the  first  publication  of  such  notice,  to  liien 
and  there  establish  their  heirship  and  identity,  kinship  and 
interest,  and  submit  any  proof,  as  to  such  unknown  heirn, 
or  their  representatives,  and  the  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persons  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire, 
and  that  in  case  of  their  default  in  so  doing,  that  the  said 
proceeds  will  be  distributed  and  paid  over  to  the  known 
heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived 
title  thereto,  and  to  their  heirs,  nexfe  of  kin,  representatives, 
distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of 
and  from  all  right,  title,  claim  and  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  right, 
claim  and  interest  in  and  to  such  proceeds.  The  order  must 
contain  a  dir^  ction  that  a  copy  of  the  notice  must  be  served 
on  each  of  the  persons  named  in  the  orJer,  if  within  the 
State,  in  the  manner  prescribed  for  the  service  of  a  sum- 
mons on  a  defendant  in  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice. 
The  publication  of  such  notice,  as  required  by  said  order,  is 
hereby  made  and  shall  be  deemed  and  taken  for  all  purposes 
to  be  due  and  complete  service  upon  each  and  every  of  such 
unknown  heirs  or  their  representatives,  and  the  known  heirs, 
their  next  of  kin,  and  representatives,  and  all  persons  inter- 
ested in  such  proceeds,  of  due  notice  of  the  proceedings  to 
distribute  and  pay  out  such  proceeds,  and  shall  be  conclu- 
sive upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making 
the  same,  and  proof  of  the  publication  of  such  n  tice  may 
be  made  by  affidavit  of  the  publisher  of  such  paper  or  papers. 
At  the  time  and  place  specified  in  the  said  order  and  notice, 
such  unknown  heirs  or  their  representatives,  and  all  known 
heirs,  their  next  of  kin,  representatives  or  distributees^, 
devisees,  and  all  persons  interested  in  such  proceeds,  shall 
appe.ir  in  court,  in  person  or  by  attorney,  and  make  proof 
esteblishing  their  heirship  and  identity,  kinship  and  interest 
in  such  proceeds,  and  upon  proof  being  made  to  the  SHtis-» 
faction  of  the  court  of  the  heirship  and  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be 
dismissed.     And  if  such  unknown  heirs  or  their  representa- 


«nd  tha  rei'  Ov  tto  ttae  and  pWespeoi- 

^f,j,  J  f^tftftbhsli  thair  liKirehip  oud 

„(  ^jfiej  and  each  t£  them,  and 

*Qm  u'  or  throagh  them,  shall  there- 

nd  from  all  and  bystj  oanse  or 
I  ceeda,  or  ou  acoonnt  thereof,  or 

xeoe  >tion  of  such  proceeds,  nad  of 

dir  m  nnd  interest  in  and  to  such 

tb  id  to  ha-re  aurrendered  all  right, 

f  to  each  proceeds.    And  npon 

nblicalioD,  and  showing  to  the 
.  soch  Duknowo  heirs  or  their 
'  md,  or  are  dead,  the  snid  court 

iccordingly,  and  to  d«c  ee  that 
li  nrikxiovin  heirs  in  saoh  real 
fi'  ^''fTfl^  vested,  at  the  time  of  each  sole,  in  the  known 
proP^^^e ancestor  from  whom  such  nnknown  heirs  derived 
fi^^l^jjelo,  and  to  decree  that  the  nnclaimed  portion  of 
b  nri>owds  was  vested  at  the  time  of  suth  payment  in 
'"ah  ioo'n  heirs,  and  that  snoh  heirs,  their  heira,  neit  ot 
^V    j^presentatiTes,  diEtributeea,  devisees  nnd  OBsigus,  are 
Miti'tlM  thereto;  and  the  said  court  shall  moke  an  order  in 
aach  acttoa,  directing  the  payment  to  them  oi  their  assigns, 
ol  the  respective  shares  or  portions  of,  or  interest  in  anch 
iroceedfl  to  which  they  are  entitled;  and  which  order  shall 
,  entered  in  the  ofBoe  of  the  clerk  of  the  coanty  where  the 
„.ig{nal  action  was  brought,  and  after  having  heenso  entered 
for  three  months,  shall  be  oonclnsiTe  evidence  of  1  be  regu- 
larity of  the  proceedings  npon  which  it  is  based,  and  of  all 
the  facts   set  forth  therein;  and,  npon   serTin^  upon  the 
county  treasurer  a  certified  copy  of  saoh  order,  the  treasorer 
shall  so  pay  over  and  distribute  snoh  piooeeds,  after  deduct- 
ing his  lawfnl  commissioofl,  and  shall  thereupon  he  exempt 
from  all  liability  on  account  thereof ;  andif  any  such  pro- 
ceeds shall  have  been  paid  over  by  any  county  treasurer  to 
the  treasurer  of  the  State  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three   of  thld  act,  dtie 
notice  of  said  applications  and  proceedings  shnll  be  given,  to 
the  comptroller  of  the  State  of  New  York,  and  the  said  pro- 
ceeds shall  be  paid  out  bj  the  treasurer  of  the  State  of  New 
York,  as  provided  by  sections  seven  hundred  and  Gfty-onp 
and  seven  hundred  and  flfty-lhree  of  this  act,  and  upon  sach 
payment  he  shall  thereupon  be  eiempt  from  all  liability  on 
account  thereof. 

5  1583.  Where  a  portion  of  the  proceeds,  representing 
an  undivided  share  or  interest,  is  invested  for  the  benefit  of 
a  tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed 
in  Ihe  foregoing  provisions  of  this  article,  the  court  must 
canse  it  to  be  invested  in  permanent  Becurities,  at  interest, 
and  the  interest  to  be  paid,  from  time  to  time  an  it  accrue*, 
to  the  person  for  whose  benefit  it  is  invested,  while  his  or 
ber  right  continaes. 
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§  1684.  The  court  may,  in  its  discretion,  require  any 
person,  before  he  receives  his  portion  of  the  proceeds  of  the 
sale,  to  give  such  security  as  it  directs,  to  the  people,  or  to 
such  parties  or  other  persons  as  it  prescribes,  to  refund  the 
same,  or  a  portion  thereof,  with  interest^  if  it  thereafter 
appears  that  he  was  not  entitled  thereto 

§  1685.  A  security  taken  under  any  provision  of  this 
article,  except  as  otherwise  specially  prescribed  therein, 
must  be  taken  in  the  name  and  official  title  of  the  county 
treasurer  of  the  county  in  which  the  property  sold  is  situa- 
ted. He,  and  his  successors  in  office,  must  hold  the  same 
for  the  use  and  benefit  of  the  persons  interested,  subject  to 
the  order  of  the  court. 

§  1586.  The  court  may,  in  its  discretion,  and  upon  such 
terms  and  conditions  as  justice  requires,  make  an  order, 
allowing  a  person,  interested  in  a  security  specified  in  the 
last  section,  to  maintain  an  action  thereupon  in  the  name 
of  the  county  treasurer. 

§  1587.  Where  it  appears  that  partition  cannot  be  made 
equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  or  interests  of  some 
of  them,  the  final  judgment  may  award  compensation  to 
be  made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  part^ 
who  is  unknown,  or  whose  name  is  xmknown.  Nor  can  it 
be  awarded  against  an  infant,  unless  it  appears,  that  he  has 
personal  property  sufficient  to  pay  it,  and  that  his  interests 
will  be  promoted  thereby. 

g  1688.  If,  upon  the  death  of  one  of  two  or  more 
plaintiffs,  or  one  of  two  or  more  defendants,  in  an  action 
for  partition,  the  interest  of  the  decedent  in  the  properly 
passed  to  a  person,  not  a  party  to  the  action,  tlie  latter  may 
be  made  defendant  by  the  order  of  the  court ;  and  a  sup- 
plemental summons  may  be  issued,  to  bring  him  in 
accordingly. 

§  1589.  Nothing  contained  in  this  article*prevents  the  60HuD,l9a 
court  from  adjusting,  in  the  interlocutoiy  or  final  judg- 
ment, or  otherwise,  as  the  case  requires,  the  rights  of  one 
or  more  of  the  parties,  as  against  any  other  party  or  par- 
ties, by  reason  of  the  receipt,  by  the  latter,  of  more  than 
his  or  their  proper  proportion  of  the  rents  or  profits  of  a 
share,  or  part  of  a  share. 

§  1590.  Where  an  infant,  idiot,  lunatic,  or  habitual   jnsi^subd. 
drunkard,  holds  real  property,  in  joint  tenancy  or  in  com-   i,    codsoi! 
mon,  the  general  guardian  of  the  infant  or  the  committee  -A-ct. 
of  the  idiot,  lunatic,  or  habitual  drunkard,  may  apply  to 
the  supreme  court,  or  to  the  county  court  of  the  county,  or 
to.  a  superior  city  court  of  the  city,  wherein  the  real  prop- 
erty is  situated,  for  authority  to  agree  to  a  partition  of  the 
reaJ  property. 
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Act. 


Sli54,8ubd.*^  §  1691.  Such  an  application  must  be  by  a  petition, 
1,  Consol.  which  must  describe  tlie  real  property  proix>sed  to  be 
partitioned ;  must  state  the  rights  and  interests  of  the 
several  owners  thereof ;  must  specify  the  particular  parti- 
tion proi)osed  to  be  made ;  and  must  be  verified  by  affidavit. 
The  court  may  order  notice  of  the  application  to  be  given 
to  such  persons  as  it  thinks  proi>er. 

§  1592.  [Am'd  1886.]  If  after  due  inquiry  into  the 
merits  of  the  application  by  a  reference  or  otherwise,  the 
court  is  of  the  opinion  that  the  interests  of  the  infant,  or  of 
the  idiot,  lunatic,  or  habitual  drunkard  will  be  promoted 
by  the  partition,  it  may  make  an  order  authorizing  the 
petitioner  to  agree  to  the  partition  proposed,  and  in  the 
name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard,  to  execute  releases  of  his  right  and  interest  in 
and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court 
may,  in  its  discretion,  for  the  furtherance  of  the  interests 
of  said  infant,  idiot,  lunatic,  or  habitual  drunkard,  direct 
partition  to  be  so  made  aa  to  set  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  pro- 
vided the  consent  in  writing  thereto  of  such  owners  shaU  be 
first  obtained. 

§  1693.  Keleases  so  executed  have  the  same  validity 
and  effect,  as  if  they  were  executed  by  the  person  in  whose 
behalf  they  are  executed,  and  as  if  the  infant  was  of  full 
age,  or  the  idiot,  lunatic,  or  habitual  drunkard  was  of 
sound  mind,  and  competent  to  manage  his  affairs. 

§  1594.  The  people  of  the  State  may  be  made  a  party 
defendant  to  an  action  for  the  partition  of  real  property,  in 
the  same  manner  as  a  private  person.  In  such  a  case,  the 
summons  must  be  served  upon  the  Attorney-General,  who 
must  appear  in  behalf  of  the  people. 

§  1696.  An  exemplified  copy  of  the  judgment-roll,  or 
of  the  final  judgment,  in  an  action  for  partition,  may  be 
recorded  in  the  office  for  recording  deeds  in  each  county  in 
which  any  real  property  affected  Siereby  is  situated, 

ARTICLE  THIRD. 
Action  for  Dower. 


§  1506.  Limitation  of  acUoD  for 

dower. 
1607.  Against     whom     action 

bronght. 
1598.  Who  may  be  joined  as 

defendants. 
1590.  Id.  ;    where    defendants 

claim  in  screralty. 

1600.  Damages  may  be   recov- 

ered; how  estimated. 

1601.  Id.;    in    action    agamst 

alicDee  of  husband. 

1602.  Id.:  where  several  paroels. 


i  1603.  Xd.;  against    heirs,   etc., 
aiicnmg  land. 
1604.  Action  barred  by  assign- 
ment of  dower. 
1606.  Collasive  recovery  not  to 
prejndice  infant. 

1606.  Complaint. 

1607.  Interlocutory     judgment 

for  admeasurement. 
1606.  Oath    of   commissioners, 
etc.;    removal ;  filling 
vacancy. 

1609.  Dower  how  admeasured. 

1610.  Report  thereupon. 
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$  1611.  Setting  aside  report  |  1618.  Defendant  may  consent  to 

1613.  Fees  and  expenses.  pay     it ;    proceedings 

1613.  Final  judgment.  thereapon. 

1614.  Plaintiff  may  recover  Bam  1619.  Interlocutory  judgment  for 

awarded  ;     court    may  sale. 

modify  judgment.  -  1620.  Id.;  directing  a  part  to  be 

1615.  Junior  incumbrancers;  not  laid  off. 

affected  by  admeasure-  1631.  Liens  to  be  ascertained, 

ment.  162*2.  Id.  ;  payment  of  ;  or  sale 

1616.  Appeal  not  to  stay  execn-  subject  to. 

tion,  if  undertaking  is  1638.  Beport  of  sale. 

given.  1634.  Final  judgment  thereon. 

1617.  Plaintiff  may  consent  to  1635.  Provisions  of  article  sec- 

receive  a  gross  sum.  ond  made  applicable. 

I  1596.   [Am'd  1882.]  An  action  for  dower  must  bo  8iHan,634. 
commenced  by  a  widow  within  twenty  years  after  the 
death  of  her  husband  ;  but  if  she  is  at  the  time  of  his  death 
either  ^ 

1.  Within  the  age  of  twenty-one  years  ;  or 

2.  Insane ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  oftense,  for  a  term  less  than  for 
life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time 
limited  by  this  section.  And  if  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  above  lapse  of 
twenty  years,  the  owner  or  owners  of  the  lands  subject  to 
such  dower,  being  in  possession,  shall  have  recognized 
such  claim  of  dower  by  any  statement  contained  in  a 
writing  imder  seal,  subscribed  and  acknowledged  in  the 
manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if 
by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  land  in  question,  wherein 
such  owner  or  owners  were  parties,  such  right  of  dower 
shall  have  been  distinctly  recognized  as  a  subsisting  claim 
against  said  lands,  the  time  after  the  death  of  her  husband, 
and  previous  to  such  acknowledgment  in  writing  or  such 
recognition  by  judgment  or  decree,  is  not  a  part  of  the  time 
limited  by  this  section. 

§  1597.  Where  the  property,  in  which  dower  is  claimed,    3  N.  Y. 
is  actually  occupied,  the  occupant  thereof  must  be  made     Supp.  833. 
defendant  in  the  action.     Where  it  is  not  so  occupied,  the  ^  ^  ^-/^  7  ^  V 
action  must  be  brought  against  some  person  exercising  acts 
of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
interest  therein,  at  the  time  of  the  commencement  of  the 
action. 

^  §  1598.  In  either  of  the  cases  specified  in  the  last  sec- 
tion, any  other  person,  claiming  title  to,  or  the  right  to  the 
possession  of ,  the  real  property  in  which  dower  is  claimed, 
may  be  joined  as  defendant  in  the  action. 

§  1599.  In  an  action  to  recover  dower,  in  a  distinct   2n  y. 
parcel  of  real  property  of  which  the  plaintiff's  husband  died      Siipp*.  3S& 
seized,  or  in  all  the  real  property  which  he  aliened  by  one 
conveyance,  all  the  persons  in  possession  of,  or  claiming 
title  to,  the  property,  or  any  part  ther^pf ,  may  be  made  de- 
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fendants,  although  they  possess  or  claim  title  to  different 
portions  thereof  in  severalty. 

81  Hun,  690.  g  1600.  Where  a  widow  recovers,  in  an  action  tliere- 
for,  dower  in  property,  of  which  her  husband  died  seized, 
she  may  also  recover,  in  the  same  action,  damages  for  with- 
holding her  dower,  to  the  amount  of  one  third  of  the  annual 
value  of  the  mesne  profits  of  the  property,  with  interest ;  to 
be  computed,  where  the  action  is  against  the  heir,  from  her 
husband's  death,  or,  where  it  is  against  any  other  person, 
from  the  time  when  she  demanded  her  dower  of  the  defend- 
ant ;  and,  in  each  case,  to  the  time  of  the  trial,  or  application 
for  judgment,  as  the  case  may  be ;  but  not  exceeding  six 
years  in  the  whole.  The  damages  shall  not  include  anjrthing 
for  the  use  of  permanent  improvements,  made  after  the 
death  of  the  husband. 

§  1601.  Where  a  widow  recovers  dower,  in  a  case  not 
specified  in  the  last  section,  she  may  also  recover,  in  the 
same  action,  damages  for  withholding  her  dower,  to  be 
computed  from  the  cojjimencement  of  the  action  :  but  they 
shall  not  include  anything  for  the  use  of  permanent  im- 
provements, made  since  the  property  was  aliened  by  her 
husband.  In  all  other  respects,  the  same  must  be  com- 
puted as  prescribed  in  the  last  section. 

§  1602.  The  last  two  sections  do  not  authorize  the  re- 
covery, against  a  defendant  who  is  joined  with  others,  of 
damages  for  withholding  dower,  in  any  portion.of  the  prop- 
erty not  occupied  or  claimed  by  him. 

§  1603.  Where  a  widow  recovers  dower  in  real  property 
aliened  by  the  heir  of  her  husband,  she  may  recover,  in  a 
separate  action  against  him,  her  damages  for  withholding 
her  dower,  from  the  time  of  the  death  of  her  husband  to 
the  time  of  the  alienation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be  deducted 
from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee ;  and  any  sum  recovered  as  dam- 
ages from  the  grantee,  must  be  .deducted  frorai  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the 
heir. 

§  1 604,  The  acceptance,  by  a  widow,  of  an  assignment 
of  dqwer,  in  satisfaction  of  her  claim  upon  the  property  in 
question,  bars  an  action  for  dower,  and  may  be  pleaded  by 
any  defendant. 

§  1 605.  Where  a  widow,  not  having  a  right  to  dower, 
recovers  dower  against  an  infant,  by  the  default  or  collu- 
sion of  his  guardian,  the  infant  shall  not  be  prejudiced 
thereby  ;  but  when  he  comes  of  full  age,  he  may  bring  an 
.  action  of  ejectment  against  the  widow,  to  recover  the  prop- 
erty so  wrongfully  awarded  for  dower,  with  damages  from 
the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  commencement  of  me  actioa. 
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§  1606.  The  complaiDt,  in  an  action  for  dower,  must 
describe  the  property,  as  prescribed  in  section  one  thousand 
five  hundred  and  eleven  of  this  act ;  and  must  set  forth  the 
name  of  the  plaintiff's  husband. 

§  1607*  If  the  defendant  makes  default  in  appearing  or 
pleading ;  or  if  the  right  of  the  plaintiff  to  dower  is  not 
disputed  by  the  answer ;  or  if  it  appears,  by  the  verdict, 
report,  or  aecision  upon  a  trial,  that  ihe  plaintiff  is  entitled 
to  (|ower  id  the  real  property  described  in  the  complaint,  an 
interlocutory  judgment  must  be  rendered ;  which,  except 
as  otherwise  prescribed  in  this  article,  must  direct  that  the 
plaintiff's  dower  in  the  property,  particularly  describing  it, 
be  admeasured  by  a  referee,  designated  in  the  judgment,  or 
by  three  reputable  and  disinterested  freeholders,  designated 
therein  as  commissioners  for  that  purpose. 

.  §  1608.  Each  of  the  commissioners,  or  the  referee,  as 
the  case  requires,  must,  before  entering  upon  the  execution 
of  his  duties,  subscribe  and  take  an  oath,  before  an  officer 
specified  in  section  eight  hundred  and  forty-two  of  this  act, 
to  the  effect,  that  he  will  faithfully,  honestly,  and  im- 
partially discharge  the  trust  reposed  in  him.  The  oath 
must  be  filed  with  the  clerk,  before  a  commissioner  or  a 
referee  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  the  referee,  or  either  of  the  com- 
missioners. If  either  of  them  dies,  resigns,  or  neglects  or 
refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to 
time,  appoint  another  person  in  his  place. 

§  1609.  The  referee  or  the  commissioners  must  execute 
their  duties  in  the  following  mariner  : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  best  interests  of  all  the  parties  concerned,  admeasure 
and  lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plain* 
tiff,  a  distinct  parcel,  constituting  the  one  third  part  of  the 
real  property  of  which  dower  is  to  be  admeasured,  desig- 
nating the  part  so  laid  off  by  posts,  stones,  or  other  perma- 
nent monuments. 

2.  In  making  the  admeasurement,  they  must  take  into 
consideration  any  permanent  improvements,  made  upon  the 
real  property,  after  the  death  of  the  plaintiff's  husband,  of 
after  the  alienation  thereof  by  him ;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not 
laid  off  to  the  plaintiff  ;  or,  if  it  is  not  practicable  so  to 
award  them,  a  deduction  must  be  made  from  the  part  laid 
off  to  the  plaintiff,  proportionate  to  the  benefit,  which  she 
will  derive  from  so  much  of  those  improvements,  as  is  in- 
cluded in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests  of 
all  the  parties  concerned,  to  admeasure  and  lay  off  to  the 
piaiutiff  a  distinct  parcel  of  the  property,  as  prescribed  in 
6ie  foregoing  subdivision  of  this  section,  they  must  report 
that  fact  to  IJ^e  court. 
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4.  They  may  employ  a  surveyor,  with  the  necessary  as- 
sistants, to  aid  in  the  admeasurement. 

§  1610.  All  the  commissioners  muJst  meet  together  in 
the  performance  of  any  of  their  duties  ;  but  the  acts  of  a 
majority  so  met  are  valid.  The  referee,  or  the  commis- 
sioners, or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  specifying  therein  the  manner  in  which 
they  have  discharged  tlieir  trust,  with  the  items  of  their 
charges,  and  a  particular  description  of  the  portion  ad- 
measured and  laid  off  to  the.  plaintiff ;  or,  if  they  rei)ort 
that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for 
the  best  interests  of  all  the  parties  concerned,  to  admeasure 
and  lay  off  a  distinct  parcel  of  the  property,  of  which 
dower  is  to  be  admeasured,  they  must  state  the  reasons  for 
that  opinion,  and  all  the  facts  relating  thereto.  The  report 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded^  and  must  be  filed  in  the 
oflice  of  the  clerk. 

§  1611.  Upon  the  application  of  any  party  to  the  action, 
and  upon  good  cause  shown,, the  court  may  set  aside  the 
report,  and,  if  necessary,  may  appoint  new  commissioners, 
or  a  new  referee,  who  must  proceed,  as  prescribed  in  this 
title,  with  respect  to  those  first  appointed. 

§  1612.  The  fees  and  expenses  of  the  commissioners,  or 
of  the  referee,  including  the  expense  of  a  survey,  when  it 
is  made,  must  be  taxed  under  the  direction  of  the  court ; 
and  the  amount  thereof,  must  be  paid  by  the  plaintiff,  and 
allowed  to  her,  upon  the  taxation  of  her  costs. 

18  Hun,  852.  §  1613,  Upon  the  report  being  confirmed  by  the  court, 
final  judgment  must  be  rendered.  If  the  referee  or  com- 
missioners have  admeasured  and  laid  off  to  the  plaintiff  a 
distinct  parcel  of  the  property,  the  judgment  must  a\\  ard 
to  her,  during  her  natural  life,  the  possession  of  that  par- 
cel, describing  it,  subject  to  the  payment  of  all  taxes,  assess- 
ments, and  other  charges,  accruing  thereupon  after  she 
takes  possession.  If  the  referee  or  the  commissioners  re- 
port, that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so 
to  admeasure  and  lay  off  a  distinct  parcel  of  the  property, 
the  final  judgment  must  direct,  that  a  sum,  fixed  by  the 
court,  and  specified  therein,  equal  to  one-third  of  the  rental 
value  of  the  real  property,  as  ascertained  by  a  reference  or 
otherwise,  be  paid  to  the  plaintiff,  annually  or  oftener,  as 
directed  in  the  judgment,  during  her  natural  life,  for  her 
dower  in  the  property ;  and  that  the  sums,  so  to  be  paid,  he 
and  remain  a  charge  upon  the  property,  during  her  natural 
life.  The  final  judgment  may  also  award  damages  for  the 
withholding  of  dower. 

§  1614.  The  plaintiff  may,  from  time  to  time,  maintain 
an  action  against  the  owner,  or  a  person  who  was  the  owner 
of  the  property,  to  recover  any  instalment  of  the  sum,  so 
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awarded  to  her  for  her  dower,  which  became  due  during 
his  ownership,  and  remains  unpaid.  Or  if  an  instahnent 
remains  due  and  unpaid,  she  may  maintain  an  action  to 
procure  a  sale  of  the  property,  and  eoforce  the  payment  of 
the  instalments,  due  and  to  become  due,  out  of  the  proceeds 
of  the  sale.  Such  an  action  must  be  conducted,  as  if  the 
charge  upon  the  real  property  was  a  mortgage  to  the  same 
clTect.  H,  at  any  time,  it  is  made  to  appear  to  the  court, 
that  tlie  rental  value  of  the  real  property  has  materially  in- 
creased or  diminished,  the  court  may,  by  an  order,  to  be 
made  iix>on  notice  to  all  the  persons  interested,  modify  the 
final  judgment,  hj  incr  sing  or  diminishing  the  sum  to  be 
paid  to  the  plaintiff. 

§  1615.  Where  a  jwrtion  of  the  property  is  admeasured 
and  laid  off  to  the  plaintiff  as  her  dower,  a  lien,  which  is 
inferior  to  the  plaintiff's  right  of  dower,  attaches,  during 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or 
share  of  the  residue  which  was  subject  to  it,  as  if  the  por- 
tion laid  off  to  the  plaintiff  had  not  been  a  part  of  the  prop- 
erty. 

§  1616.  An  appeal  from  a  final  judgment,  awarding  to 
the  plaintiff  posses&sion  of  the  part  admeasured  and  laid  off 
to  her,  does  not  stay  the  execution  thereof,  unless  the  court, 
or  a  judge  thereof,  grants  an  order  directing  such  a  stay. 
Such  an  order  shall  not  be  granted,  if  an  undertaking  is 
given  on  the  part  of  the  respondent,  with  one  or  more  sure- 
ties, approved  by  the  court,  or  a  judge  thereof,  to  the  effect 
that,  if  the  judgtnent  appealed  from  is  reversed  or  modified, 
and  restitution  is  awarded,  she  will  pay,  to  the  person  en- 
titled thereto,  the  value  of  the  use  and  occupation  of  the 
part  so  admeasured  and  laid  off  to  her,  or  of  the  portion, 
restitution  of  which  is  awarded,  during  the  time  she  holds 
possession  thereof,  by  virtue  of  the  judgment. 

§  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any  30  Abb  n  c. 
time  before  an  interlocutory  judgment  is  rendered,  by  405' ^'*^^^" 
reason  of  the  defendant's  default  in  appearing  or  pleading, 
or,  where  an  issue  of  fact  is  joined,  at  any  time  before  the 
commencement  of  the  trial,  file  with  the  clerk,  a  consent  to 
accept  a  gross  sum,  in  full  satisfaction  and  discharge  of  her 
right  of  dower  in  the  real  property  described  in  the  com- 
plaint. Such  a  consent  must  be  in  writing,  and  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared, 
or  who  appears  after  the  filing. 

g  1618.  At  any  time  after  a  consent  is  filed,  as  pre- 
scribed in  the  last  section,  and  before  an  interlocutory 
judgment  is  rendered,  any  defendant  may  apply  to  the 
court,  upon  notice,  for  an  order  granting  him  leave  to  pay 
such  a  gross  sum.  Thereupon  the  court  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  ascertain 
the  value  of  the  plaintiff's  ri^ht  of  dower  in  the  propertjr. 


r 
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and  the  remainder,  except  as  otherwise  prescribed  in  this 
article,  must  be  paid,  by  the  officer  making  the  sale,  to  the 
party  owning  the  share,  or  his  legal  representatiyes,  or  into 
court  for  his  use. 

§  1581.  [Am'dlBSl,  1892.]  Where  a  party  entitled  to 
receive  a  portion  of  the  proceeds  is  an  infant  the  court  may 
direct  it  to  be  invested  in  permanent  securities  at  interest  in 
the  name  and  for  the  benefit  of  the  infant  or  it  may  direct  it 
paid  over  to  the  general  guardian  of  the  said  infant  when  the 
guardian  shall  have  executed  to  such  Infnnt  a  bond  with  two 
sureties  which  shall  be  approved  by  the  court,  or  if  any  of 
the  moneys  arising  from  the  proceeds  of  such  stde  shall  have 
been  paid  to  the  county  treasurer,  and  on  due  proof  that  such 
money  has  remained  uninvested  in  permanent  securities  for 
the  space  of  three  months,  may  direct  the  s.ime  to  be  paid  to 
the  general  guardian  of  s«ch  infant  upon  his  giving  an  under- 
-  taking  in  an  amount  and  with  sureties,  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust. 

§  1582-  [Am'd  1889,  1893.]  Where  a  person  has  been 
124  N.Y.  500.  jjiade  a  defendant  as  an  unknown  person,  or  where  the  name 
of  a  defendant  is  unknown,  or  where  the  summons  has  been 
served  upon  a  defendant  without  the  State,  or  by  publica- 
tion, and  he  has  not  appeared  in  the  action,  the  court  must 
direct  bis  portion  to  be  invested  in  permanent  securities,  at 
interest,  for  his  benefit,  until  claimed  by  him  or  his  legal 
representatives;  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be 
made  in  any  action  of  partition,  without  any  claim  therefor 
having  been  made  by  any  person  entitled  thereto,  and  upon 
there  being  made  and  presented  to  the  court,  at  a  special  term 
thereof,  proof,  by  petition  or  otherwise,  showing  to  the  satis- 
faction of  the  court,  that  dae  inquiry  for  such  unknown 
heirs,  or  their  representatives,  has  been  made  and  that  they 
cannot  be  found,  and  that  no  claim  has  been  made  for  such 
portion  of  suid  proceeds  by  any  person  entitled  thereto,  pro- 
ceedings shall  thereupon  be  taken  in  said  court,  and  an  in- 
vestigation had  therein  as  to  the  heirship,  death  or  where* 
abouts  of  such  unknown  heirs  or  their  representatives,  and 
as  to  the  known  heirs  of  the  ancestor  of  such  unknown 
heirs,  the  next  of  kin,  representatives  and  distributees  of 
such  known  heirs,  and  as  to  all  persons  interested  in  such 
proceeds,  and  their  respective  interests  therein,  and  the  said 
court  shall,  by  an  order  made  in  the  action,  direct  that  a 
notice  entitled  in  the  action  and  signed  by  the  petitioner,  or 
his  attorney,  and  directed  to  such  unknown  heirs  or  their 
representatives,  and  to  known  heirs,  their  next  of  kin,  rep- 
resentatiyes,  or  distributees,  and  all  persons  interested  m 
such  proceeds,   be  served  upon  them  by  the  piiblication 
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thereof,  the  same  to  be  pnblished  once  in  each  week  for  six 
saccessive  weeks  in  a  newspaper  pnblished  la  the  county 
where  the  action  was  brought,  and  in  such  other  newspapers 
as  the  court  may  direct,  ordering  and  requiring  such  un- 
known heirs,  or  their  representatives,  and  all  known  heirs, 
their  next  of  kin,  or  represeiltatiyes,  and  nil  persons  inter- 
ested in  such  proceeds,  and  each  of  them  to  be  and  appear 
in  said  court  at  a  special  term  thereof,  at  a  time  and  place  to 
be  specified  in  said  order  and  .notice,  and  at  least  six  weeks 
from  the  date  of  the  first  publication  of  such  notice,  to  then 
and  there  establish  their  heirship  and  identity,  kinship  and 
interest,  and  submit  any  proof,  as  to  such  unknown  heirs, 
or  their  representatives,  and  the  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persons  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire, 
and  that  in  case  of  their  default  in  so  doing,  that  the  said 
proceeds  will  be  distributed  and  paid  over  to  the  known 
heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived 
title  thereto,  and  to  their  heirs,  next  of  kin,  representatives, 
distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  aud  every 
cause  or  causes  of  action  for  such  procoeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of 
and  from  all  right,  title,  claim  and  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  right, 
claim  and  interest  in  and  to  such  proceeds.  The  order  must 
contain  a  dir^  ction  that  a  copy  of  the  notice  must  be  served 
on  each  of  the  persons  named  in  the  orJei-,  if  within  the 
State,  in  the  manner  prescribed  for  the  service  of  a  sum- 
mons on  a  defendant  in  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specifie(l  in  the  notice. 
The  publication  of  such  notice,  as  required  by  said  order,  is 
hereby  made  and  shall  be  deemed  and  taken  for  all  purposes 
to  be  due  and  complete  service  upon  each  and  every  of  snch 
unknown  heirs  or  their  representatives,  and  the  known  heirs» 
their  next  of  kin,  and  representatives,  and  all  persons  inter- 
ested in  such  proceeds,  of  due  notice  of  the  proceedings  to 
distribute  and  pay  out  such  proceeds,  and  shall  be  conclu- 
sive upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making 
the  same,  and  proof  of  the  publication  of  such  n  tice  may 
be  made  byafiSdavitof  the  publisher  of  such  paper  or  papers. 
At  the  time  and  place  speci^ed  in  the  said  order  and  notice, 
such  unknown  heirs  or  their  representatives,  and  all  known 
heirs,  their  next  of  kin,  representatives  or  distributee^, 
devisees,  and  all  persons  interested  in  such  proceeds,  shall 
appe.ir  in  court,  in  person  or  by  attorney,  and  make  proof 
establishing  their  heirship  and  identity,  kinship  and  interest 
in  such  proceeds,  and  upon  proof  being  made  to  the  satis-' 
faction  of  the  court  of  the  heirship  and  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be 
dismissed.    And  if  such  unknown  heirs  or  their  representa- 


30  FORECLOSING  MORTGAGE.  §§  1626-163^ 

§  1032.  Effect  of  conveyance  upon  when  proceedings  to  be 

Bale.  stayed. 
1«.S8.  Disposition  of  surplus.            §   1636.  When   part  only  of   the 

i634.  When    complaint    to    be  property  to  be  sold. 

dismissed  on   payment  1687.  When  the  whole  property 

of  sum  due.  may  be  sold. 
1635.  Payment  after  judgment; 

98N.Y.  158.  §  1686.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  if  tlie  plaintiff  becomes  entitled  to  final  judgment, 
it  must  direct  the  sale  of  the  property  mortgaged,  or  of 
such  part  thereof  as  is  sufficient  to  discharge  the  mortgage 
debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action. 

29Abb.N.c.       §  1687.  Any  person,  who  is  liable  to  the  plaintiff  for 
^^^'  the  payment  of  the  debt  secured  by  the  mortgage,  may  be 

made  a  defendant  in  the  action  ;  and  if  he  has  appeared,  or 
.  has  been  personally  served  with  the  summons,  the  final 
judgment  may  award  payment  by  him  of  the  residue  of 
the  debt  remaining  unsatisfied,  after  a  sale  of  the  mort- 
gaged property,  and  the  application  of  the  proceeds,  pur- 
suant to  the  directions  contained  therein. 

12Daly,144.        ^   <  ^^«    -r^,  .,  .  ^        , 

23     Week.       §  1688.  While  an-action  to  foreclose  a  mortgage  upon 

iq^AtSf*  N  ^^^^^  property  is  pending,  or  after  final  judgment  for  the 

d.  f^.  i)l}untifl  therein,  no  other  action  shall  be  commenced  or 

3  N.  Y.  maintained,  to  recover  any  part  of  the  mortgage  debt,  with- 

^"PP-^98.  out  leave  of  the  court  in  which  the  former  action  was 

'maJRcp.  brought.(i3-5£«.jao- 

203. 

125  N.Y.  i«d       §  1689.  The  complaint,  in  an  action  to  foreclose  amort - 
1.38  Id.  458.    gage  upon  real  property,  must  state,  whether  any  other 
action  has  been  brought  to  recover  any  part  of  the  mortgage 
dcl)t,  and,  if  so,  whether  any  part  thereof  has  been  col- 
lected. 

138  N.Y.  458.  §  1630.  Where  final  judgment  for  the  plaintiff  has  been 
rendered,  in  an  action  to  recover  any  part  of  the  mortgage 
debt,  an  action  shall  not  be  commenced  or  maintained  to 
foreclose  the  mortgage,  unless  an  execution  against  the 
property  of  the  defendant  has  been  issued,  upon  the  judg- 
ment, to  the  sheriff  of  the  county  where  he  resides,  if  he 
resides  within  the  State,  or,  if  he  resides  without  the  State, 
to  tlie  sheriff  of  the  county  where  the  judgment-roll  is 
filed  ;  and  has  been  returned  wholly  or  partly  imsatisfied. 

§  1631.  The  plaintiff  must,  at  least  twenty  days  before 
a  final  judgment  directing  a  sale  is  rendered,  file,  in  the 
clerk's  office  of  each  county  where  the  mortgaged  property 
is  situated,  a  notice  of  the  pendency  of  the  actioT, ,  as  pre- 
scribed in  section  one  thousand  six  hundred  and  seventy  of 
this  act ;  which  must  specify,  in  addition  to  the  particulars 
required  by  that  section,  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  recording  it 

§  1638.  A  conveyance  upon  a  sale,  made  pursuant  to  a 
final  judgment,  in  an  action  to  foreclose  a  mortgage  upon 
real  property,  vests  in  the  purchaser  the  same  estate,  only. 
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that  would  have  vested  in  the  mortgagee,  if  the  equity  of 
redemption  had  been  foreclosed.  Such  a  conveyance  is  as 
valid,  as  if  it  was  executed  by  the  mortgagor  and  mort- 
gagee, and  is  an  entire  bar  against  each  of  them,  and  against 
each  party  to  the  action  who  was  duly  summoned,  and  eveiy 
person  claiming  from,  through,  or  under  a  party,  by  title 
accruing  after  the  filing  of  the  notice  of  the  pendency  of  the 
action,  as  prescribed  in  the  last  section. 

§  1683.  If  there  is  any  surplus  of  the  proceeds  of  the  aoAbb.N.c. 
sale,  after  paying  the  expenses  of  the  sale,  and  satisfying  ^^'i^- 
the  mortgage  debt  and  the  costs  of  the  action,  it  must  be 
paid  into  court,  for  the  use  of  the  person  or  persons  entitled 
thereto.  If  any  part  of  the  surplus  remains  in  court  for  the 
period  of  three  months,  the  court  must,  if  no  application 
has  been  made  therefor,  and  may,  if  an  application  therefor 
is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit 
of  the  person  or  persons  entitled  thereto,  to  be  paid  upon 
the  direction  of  the  court. 

§  1634*  Where  an  action  is  brought  to  foreclose  a  mort- 
gage upon  real  property,  upon  which  a  portion  of  the 
principal  or  interest  is  due,  and  another  portion  of  either  is 
to  become  due,  the  complaint  must  be  dismissed  without 
costs  against  the  plaintiff,  upon  the  defendant  paying  into 
court,  at  any  time  before  a  final  judgment  directing  a  sale 
is  rendered,  the  sum  due,  and  the  plamtiff's  costs. 

§  1635.  In  a  case  specified  in  the  last  section,  if,  after  a 
final  judgment  directing  a  sale  is  rendered,  but  before  the  sale 
is  made,  the  defendant  pays  into  court  the  amount  due  for 
principal  and  interest,  and  the  costs  of  the  action,  together 
with  the  expenses  of  the  proceedings  to  sell,  if  any,  all 
proceedings  upon  the  judgment  must  be  stayed  ;  but,  upon 
a  subsequent  default  in  the  payment  of  principal  or  interest, 
the  court  may  make  an  order,  directing  the  enforcement  of 
the  judgment,  for  the  purpose  of  collecting  the  sum  then 
due. 

§  1636.  Where  the  mortgage  debt  is  not  all  due,  and 
the  mortgaged  property  is  so  circumstanced,  that  it  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
the  final  judgment  must  direct,  that  no  more  of  the  property  . 
be  sold,  in  the  first  place,  than  is  sufilcient  to  satisfy  the 
sum  then  due,  with  Uie  costs  of  the  action  and  expenses  of 
the  sale ;  and. that,  upon  a  subsequent  default  in  the  pay- 
ment of  principal  or  interest,  the  plaintiff  may  apply  for  an 
order,  directing  the  sale  of  the  residue,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  amount  then  due,  with 
the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  aa 
often  as  a  default  happens. 

§  1637.  If,  in  a  case  specified  in  the  last  three  sections^ 
it  appears  that  the  mortgaged  property  is  so  circumstanced, 
that  a  sale  of  the  whole  wUl  be  most  beneficial  to  the 
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parties,  the  final  judgment  xnnst  direct,  that  the  whole 
property  be  sold;  that  the  proceeds  of  the  sale,  after  deduct- 
ing the  costs  of  the  action,  and  the  expenses  of  the  sale,  be 
either  applied  to  the  satisfaction  of  the  whole  sum  secured 
by  the  mortgage,  with  such  a  rebate  of  interest,  as  justice 
requires;  or  be  first  applied  to  the  payment  of  the  sum  due, 
and  the  balance,  or  so  much  thereof  as  is  necessary,  be  in- 
vested at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  pxincipal  or 
interest  becomes  due. 


ARTICLE  FIFTH. 
Action  to    compel   thh   Detebmination   of   ▲  CiiAiM  to 

BEAIi  PbOPEBTT. 

§  1638.  Who  may  maintain  action.        g  1646.  Judgment  for  plaintiff. 

1639.  Complaint.  1646.  Effect  of  judgment. 

^^  CCj?  *7>q      1640.  Proceedings  when  defend-  1647.  Action      to       determine 
*  '  '^^  '  "^  y                   ant     denies     plaintiff's  widow's  dower. 

title.  1648.  Proceedings,  if  plaintiff 

1641.  Id.;  When  he  pleads  title.  admits   defendant's 

1642.  Proceedings  the  same   as  claim. 

in  ejectment,  1649.  Id.;     when    defendant's 

1643.  Proceedings  when  defend-  claim  is  denied. 

ant  claims  in  reversion  1660.  This  article    applies  to 

or  remainder.  corporations. 

1644.  Judgment    awarding     de- 

fendant possession,  etc. 

i33?dV°^  §  1638.  [^wi'd  1891.1  Where  a  person  has  been,  or  he 
136  Id.  10.  ^^^  those  whose  estate  he  has,  have  been  for  one  ^ear  in 
possession  of  real  property,  or  of  any  undivided  interest 
therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  tee,  he  may  maintain  an  action  against  any 
other  person  to  compel  the  determination  of  any.  claim  ad, 
verse  to  that  of  the  plaintiff  which  the  defendant  makes  to 
any  estate  in  that  property  in  fee,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  in  possession,  reversion  or  re- 
mainder, or  to  any  interest  in  that  property,  including  any 
claim  in  the  nature  of  an  easement  therein,  whether  appur- 
tenant t  >  any  other  estate  or  lands  or  not,  and  also  including 
any  lien  or  incumbrance  upon  said  property,  of  the  amount 
or  value  of  not  less  than  two  hundred  and  fifty  dollars.  But 
this  section  does  not  apply  to  a  claim  for  dower. 

§  1639-    Mm'(il891.]    The  complaint  in  such  an  action 
must  set  forth  facts  showing: 
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1.  The  plaintiff's  right  to  the  real  property;  whether  hid 
estate  therein  is  in  fee  or  for  life,  or  for  a  term  of  y^  ars  not 
less  than  ten;  and  whether  he  holds  it  as  heir,  devisee  or 
purchaser,  with  the  source  from  or  means  by  which  his  title 
immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action 
was,  and,  for  the  one  year  next  preceding,  has  been  in  his  pos- 
session, or  in  the  possession  of  himself  and  those  from 
whom  he  derives  his  title,  either  as  sole  tenant  or  as  joint 
tenant,  or  tenant  in  common  with  othera. 

3.  That  the  defendant  unjustly  claims  an  estate  or  inter- 
est or  easement  therein,  or  a  lien  or  incumbrance  thereupon 
of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  pres-^ribed 
in  section  fifteen  hundred  and  eleven  of  this  act.  The  de- 
mand for  judgment  may  be  to  th')  effect  that  the  defendiint 
and  every  person  claiming  under  him  be  barred  from  all 
claim  to  an  estate  in  the  property  described  iii  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement  therein, 
or  a  lien  or  incumbrance  thereupon,  of  the  character  speci- 
fied in  the  last  section,  or  it  may  combine  two  or  more  of 
said  demands  with  other  demands  for  appropriate  relief. 


§  1040'  1^  tb®  defendant,  in  his  answer,  puts  in  issue 
the  matters  specified  in  subdivision  second  of  the  last  sec- 
tion, and  succeeds  upon  that  defence,  final  judgment 
must  be  rendered  in  his  favor,  dismissing  the  complaint, 
and  awarding  to  him  costs  against  the  plaintiff. 


§  1641.  [ArrCd  1891.]  The  defendant  may,  in  his  an- 
swer, either  with  or  without  the  defence  specified  in  the  last 
section,  set  forth  facts,  showing  that  he  has  an  estate  in  the 
property  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  posses- 
sion, reversion,  or  remainder,  as  in  a  complaint  for  the 
same  cause  of  action;  or  the  defendant  may  set  forth  facts 
showing  that  he  has  an  interest  or  an  easement  in,  or  a  lien 
or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment 
to  which  he  would  be  entitled  in  an  action  brought  by  him 
to  recover  that  estate  in  said  property,  or  to  enforce  in  any 
manner  the  interest  or  easement  therein,  or  the  lien  or  in- 
cumbrance thereupon  which  he  asserts;  or  he  may  combino 
any  two  or  more  of  said  demands.' 
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§  1 642-  [  ^wi'd  1891.]  Where  an  issue  of  fact  is  joined  in 
an  action  brought  as  prescribed  in  this  article,  nnlefis  the  de- 
fendant merely  demands  that  the  complaint  be  dismissed, 
if  the  defendant  claims  an  estate  in  said  property,  the  snb- 
seqnent  proceedingfi,  including  the  trial,  judgment  and 
execution,  are  the  same  as  if  it  was  an  action  of  ejectment, 
except  as  other'wise  expressly  prescribed  in  this  title;  if  the 
defendant  claims  an  interest  or  easement  in,  or  a  lien  or  in- 
cumbrance upon,  said  property,  the  subsequent  proceed- 
ings  are  the  same  as  if  it  was  an  action  brought  by  the  de- 
fendant to  establish  or  enforce  the  said  interest,  easement, 
lien  or  incumbrance,  and  the  court  may  award  any  appro- 
priate relief,  except  as  otherwise  expressly  prescribea  in  this 
title. 


§  1 648*  Where  the  defendant  claims  the  property  in 
question,  or  any  part  thereof,  by  virtue  of  an  estate  in  re- 
mainder or  reversion,  he  need  not  establish  a  right  to  the 
immediate  possession  thereof;  but  where  the  verdict,  re- 
port, or  decision  finds  that  he  has  such  an  estate,  it  must 
specify  the  time  when,  or  the  contingency  upon  which  he 
will  be  entitled  to  possession;  and  final  judgment  to  that 
effect  must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but 
only  by  the  special  order  of  the  court,  made  upon  an  appli- 
cation by  the  defendant,  or  a  person  claiming  under  him, 
and  satisfactory  proof  that  the  time  has  arrived  when,  or 
the  contingency  has  happened  upon  which,  the  applicant  is 
entitled  to  possession  by  the  terms  of  the  judgment. 

§  1644<  Where  a  final  judgment,  in  favor  of  the  de- 
fendant, determines  that  he  is  entitled  to  the  immediate 
possession  of  the  property,  it  must  award  him  possession 
accordingly.  The  final  judgment  must  also  award  to  him 
his  damages  for  the  withholding  of  the  property,  as  in  an 
action  of  ejectment. 

§  1645.  [^m'dl891.]  Final  judgment  for  the  plaintiff 
must  be  to  the  effect  that  the  defendant,  and  every  personr 
claiming  under  him,  by  title  accrning  after  the  filing  of  the 
judgment-roll,  or  of  the  notice  of  the  pendency  of  the  ac- 
tion, as  prescribed  in  article  ninth  of  this  title,  be  forever 
barred  from  all  claim  to  any  estate  of  inheribince,  or  for  life, 
or  for  a  term  of  years  not  less  than  ten,  in  the  property;  or 
such  judgment  must  be  that  the  defendant  and  eveiy  per- 
son claiming  under  him,  as  above  stated,  be  forever  barred 
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from  all  claim  to  any  interest  cr  easement  in,  or  lien  or 
incumbrance  upou,  the  said  property,  of  any  kind  or  nature 
whatsoever,  or  of  any  particular  interest,  easement,  lien  or 
incumbrance  specified  in  said  j a  ''gment;  and  the  conrt  may 
direct  any  instrument  pur^  orting  to  create  any  such  in- 
terest, easement,  lien,  or  incumbiance  to  be  delivered  np  cr 
to  be  canceled  of  record;  or  two  or  more  of  said  forms  of 
judgment  may  be  awarded  in  the  same  action.  If  such  a 
judgment  is  taken  upon  the  defendiint's  default  in  appear- 
ing or  pleading,  it  shall  not  award  costs  to  either  party,  un- 
less it  be  taken  upon  a  default  in  answering,  after  the  decis^ 
ion  of  a  demurrer  to  the  complaint. 


§  1646«  [Am*d  IH^l.]  A  final  judgment  in  favor  of  either 
party,  in  an  action  brought  as  prescribed  in  this  nrticle,  is 
conclusive  against  the  other  party,  as  to  the  title  established 
in  the  action  and  also  against  every  person  claiming  fiom, 
through,  or  under  that  party,  by  title  accruing  after  the 
filing  of  the  judgment-roll,  or  of  the  notice  of  the  pendency 
of  the  action,  as  prescribed  in  nrticle  ninth  of  this  title.  A 
new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in 
the  interest  of  justice,  grant  a  new  trial  upon  an  application 
made  by  any  party  within  one  y  ar  after  said  judgment. 
But  where  a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  9  civ.  Pro. 
habitual  drunkard,  or  imprisoned  on  a  criminal  charge  or  in  267. 
execution  u  pon  oonviction  of  a  criminal  offense  for  a  term 
less  than  life,  the  said  defendant  shall  have  the  right,  within 
one  year  after  his  disability  is  terminated,  to  apply  for  and 
obtain  a  new  trial  of  said  action,  and  the  representatives  of 
such  a  defendant  shall  have  the  same  right  within  one  year 
atter  the  death  of  said  defendant,  if  such  death  occurs  while 
the  disability  continues.  Upon  any  new  trial  of  an  action, 
brought  as  prescribed  in  this  ai  tide,  the  record  of  the  evi- 
dence given  upon  the  previous  trial  may  be  again  offered  to 
the  court  by  either  party,  and  may  be  received  in  evidence, 
in  case  the  same  evidence  cannot  be  again  procured.  The 
courts  may  make  such  rules  and  orders  as  to  preserving  the 
record  of  the  evidence  given  in  such  actions  and  perpetuat- 
ing the  proofs  produced  therein,  either  with  or  without  the 
awarding  of  any  other  relief  to  the  party  whose  proofs  are 
so  perpetuated,  as  shall  be  necessary  or  proper,  and  may  em- 
brace such  directions  in  the  judgment. 


§  1647*  [^rn'd  1891.]  A  person  claiming,  as  owner,  an 
estate  in  fee,  for  life,  or  foryears,  in  real  property,  may  main- 
tain an  action  against  a  woman,  who  claims  to  have  a  right 
of  dower  in  the  whole  or  a  part  of  the  property,  to  compel 
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the  determination  of  her  claim.  But  such  an  action  cannot 
be  commenced  until  after  the  expiration  of  four  months 
after  the  death  of  defendant's  husband.  If  the  defendant 
is  under  any  of  the  disabilities  specified  in  the  last  section, 
the  proyisions  of  that  section  relating  to  new  trials  and  to 
perpetuating  proofs,  shall  apply  to  her  case. 

§  ]  648*  In  ati  action  brought  as  specified  in  the  last 
section,  if  the  complaint  admits  the  defendant's  right  of 
dower  in  the  property  described  therein,  or  any  part  there- 
of, it  must  demand  judgment  that  her  dower  be  admeas- 
ured. In  that  case,  if  the  defendant  does  not,  by  her  an- 
swer, set  forth  facts,  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  another  estate  or  interest  in  the 
property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the 
court  must  render  an  interlocutory  judgment,  directing  her 
dower  to  be  admeasured  with  or  without  dams^es  for  its  de- 
tention, as  in  an  action  for  dower.  The  subsequent  pro- 
ceedings are  the  same,  as  if  the  defendant  had,  as  plaintiff, 
recovered  an  interlocutory  judgment  in  an  action  for  dower, 


§  1649*  When  the  plaintiff  insists,  in  his  complaint, 
that  the  defendant  has  not  a  right  of  dower  in  the  property, 
he  must  demand  judgment  that  she  be  forever  barred  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  admits  a 
right  of  dower  in  the  defendant,  and  the  defendant  in  her 
j  answer  demands  judgment  for  a  greater  right  of  dower,  or 
'  another  estate  or  interest  in  the  property,  than  is  so  ad- 
mitted, the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceediogs  subsequent  to  the  answer. 


§§  1C5U-1656 


WASTE. 
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§  1 650-   [  ^m'd  1891 .]    An  action  may  be  maintained,  as 

Erescribed  in  thin  article,  by  or  aj,'ain8t  a  corporation,   or 
7  or  against  an  unincorporated   association,  as  if  it  was  a  136  N.  T.  lo 
natural  person,  or  such  an  action  may  be  maintained  by  or 
agaiust  the  receiver  or  other  successor  of  any  snoh  corpora- 
tion or  association. 


ARTICLB  SIXTH. 
AOTIOH  roB  Wast» 


I  1651 


Who  liable  to  action  for 

waste. 
1652.  Action  by  heir,  devisee,  or 

grantor  of  reversion. 
1058.  Id.;     by    ward     i^lnst 

goardian. 
1654.  Id.;   by  grantee   of  real 

property .   sold     under 

execation. 
1656.  Jadgment     in    action 

aji^ainst  tenant  of  par- 
ticular estate. 


1656.  Action  against  joint  ten- 

ant or  tenant  in  com- 
mon. 

1657.  Id,;    interlocntory    judg- 

ment for  partition. 

1658.  Id.;   damages  to  be  de- 

ducted from  defendant's 
share. 
1650.  View;   when  not  neces- 
sary;   when  and  how 
made. 


§  1651.  An  action  for  waste  lies  against  a  tenant  by  the  46  Hun,  a 
curtesy,  in  dower,  for  life,  or  for  years,  or  the  assignee  of  ^  ^  6^(i  2  V  ^ 
such  a  tenant,  who,  during  his  estate  or  term,  t^^mmits 
waste  upon  the  real  property  held  by  him,  without  a  special 
and  lawful  written  license  so  to  do ;  or  against  such  a 
tenant,  who  lets  or  grants  his  estate,  and,  still  retaining 
possession  thereof,  commits  waste  without  a  like  license. 

§  1658.  An  heir  or  devisee  may  maintain  an  action  for  46  Hun,  6. 
waste,  conunitted  in  the  time  of  his  ancestor  or  testator,  m 
well  as  in  his.  own  time.   The  grantor  of  a  reversion  may 
maintain  an  action  for  waste,  committed  before  he  aliened 
the  same. 

§  1663.  Such  an  action  may  also  be  maintained  against 
a  guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guardianship,  for  waste,  committed  upon  the 
real  property  of  the  ward,  during  the  guardianship. 

§  1654.  Where  real  property  is  sold  by  virtue  of  an 
execution,  the  person,  to  whom  a  conveyance  is  executed 
pursuant  to  the  sale,  may  maintain  an  action  for  waste,  com- 
mitted thereon  after  the  sale,  against  the  person,  who  was 
then  in  possession  of  the  property. 

§  1656.  If  the  plaintiff  recovers  in  an  action  for  waste,  46  Hun,  6. 
otber  than  an  action  brought  as  prescribed  in  the  next  sec- 
tion, the  final  judgment  must  award  to  him  treble  damages. 
Where  the  action  is  brought  by  the  person  next  entitled  to 
the  reversion,  and  it  appears,  m  like  manner,  that  the  in- 
jury to  the  estate  in  reversion  is  equal  to  the  value  of  the 
tenant's  estate  or  unexpired  term,  or  that  it  was  done 
mialiciously,  the  final  judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
X)ossession  of  the  place  wasted. 

§  1 656.  An  action  for  waste  may  also  be  maintained,  by 
a  joint  tenant  or  tenant  in  common,  against  his  co-tenant. 


r 
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.who  commits  waste  upon  the  real  property  held  in  joint 
tenancy  or  in  common.  If  the  plaintiff  recovers  therein,  Le 
is  entitled,  at  his  election,  either  to  a  final  judgment  for 
treble  damages,  as  specified  in  the  last  section,  or  to  huvc 
partition  of  the  property,  as  prescribed  in  the  next  two 
sections. 

§  1667.  Where  the  plaintiff  elects  to  have  partition,  as 
prescribed  in  the  last  section,  if  the  pleadings,  verdict,  re- 
port, or  decision,  do  not  determine  the  rights  and  interests 
of  the  several  parties  in  the  property  so  held  in  joint  tenancy 
or  in  common,  the  court  must  ascertain  them,  by  a  refer- 
ence or  otherwise.  If  it  appears  that  there  are  persons,  not 
parties  to  the  action,  who  must  have  been  made  parties  to 
an  action  for  the  partition  of  the  property,  they  must  be 
brought  in  by  a  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights 
and  interests  of  all  the  parties  are  ascertained,  an  interlocu- 
tory judgment  for  the  partition  or  sale  of  the  property  must 
be  rendered,  and  the  subsequent  proceedings  thereon  must 
be  the  same,  as  in  an  action  for  the  partition  of  the  property, 
except  as  otherwise  prescribed  in  the  next  section. 

fo  /^€/i  2. 1  8"  §  M68.  The  plaintiff  may  elect  to  take  final  judgment 
for  the  single  damages  awarded  to  him,  or  that,  in  making 
the  partition,  or  in  dividing  the  proceeds  of  a  sale,  so  mucii 
of  the  share  of  the  defendant  in  the  real  property,  or  the 
proceeds  thereof,  as  will  be  sufficient  to  compensate  the 
plaintiff  for  his  single  damages,  and  the  costs  of  the  action, 
other  than  the  expenses  of  making  the  partition  or  sale,  be 
laid  off  or  paid,  as  tlie  case  may  be,  to  the  plaintiff.  The 
residue  of  the  property  or  proceeds,  not  laid  off  or  dis- 
tributed to  the  pl^ntiff  or  the  defendant,  must  be  laid  off 
or  paid  to  the  persons  entitled  thereto,  according  to  their 
respective  rights  and  interests. 

§  1659.  In  an  action  for  waste,  it  is  not  necessary,  either 
upon  the  execution  of  a  writ  of  inquiry,  or  upon  the  trial 
of  an  issue  of  fact,  that  the  jury,  the  judge,  or  the  referee, 
should  view  the  property.  Where  the  trial  is  by  a  referee, 
or  by  the  court  without  a  jury,  the  referee  or  the  judge 
may,  in  his  discretion,  view  the  property,  and  direct  the 
attorneys  for  the  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order,  direct 
a  view  by  the  jury. 

ARTICLE  SEVENTH. 
Action  for   a   Nuisance, 

S  1660.  When     action      to      be       §  IfifiS.  Final  judgment. 

broi]£:ht.  1663.  Application  of  this  article. 

1661.  Defendants  therein. 

§  1660.  An  action  for  a  nuisance  may  be  maintained 
in  any  case,  where  such  an  action  might  have  been  main- 
tained under  the  laws  in  force,  immediately  before  this  act 
t»kes  9ff?ct, 
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§  1661.  A  person  by  whom  the  nuisance  has  been 
erected,  and  a  person  to  whom  the  real  property  has  been 
transferred,  may  be  joined  as  defendants  in  such  an  action* 

§  1668.  A  final  judgnaent  in  favor  of  the  plaintiff  may 
award  him  damages,  or  direct  the  removal  of  the  nuisance, 
or  both. 

§  1663.  This  article  does  not  affect  an  action,  wherein 
the  complaint  demands  judgment  for  a  sum  of  money 
only. 

^  ARTICLE  EIGHTH. 

Other  AcTiONS  kelating  to  Real  Propbbty, 

%  1664.  Certain    persons  holding  §  1667.  Action  for  catting,  etc., 

over  deemed  trespassers.  trees. 

Action  against  tnem.  1668.  Id. ;    when    treble   dam- 

1665.  Reversioner,    etc.,     may  ages  may  be  recovered. 

maintain  action.  1660.  Treble  damages  for  for- 

1666.  Joint   tenant,   etc.,   may  cible     ent^     or     de- 

maintain  action  against  tainer. 

I  his  co-tenant.  ^ 

r  §  1664.  A  person  in  possession  of  real  property,  as 
guardian  or  trustee  for  an  infant,  or  having  an  estate  aeter- 
minable  upon  one  or  more  lives,  who  holds  over  and  con- 
tinues in  possession,  after  the  determination  of  his  trust  or 
particular  estate,  without  the  express  consent  of  the  person 
then  immediately  entitled,  is  a  trespasser.  An  action  may 
be  maintained  against  him,  or  his  executor  or  administra- 
tor, by  the  person  so  entitled,  or  his  executor  or  adminis- 
trator, to  recover  the  full  value  of  the  profits,  received 
during  the  wrongful  occupation. 

§  1665.  A  person,  seized  of  an  estate  in  remainder  or  6N.  Y. 
reversion,  maj^  maintain  an  action  founded  upon  an  injury     Supp.  gaa 
done  to  the  inheritance,  notwithstanding  any  intervening  ^^  ^•^-  ^^ 
estate  for  life  or  for  years. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  50  Hun,  190. 
property,  or  his  executor  or  administrator,  may  maintain 
an  action  to  recover  his  just  proportion  against  his  co- 
tenant,  who  has  received  more  than  his  own  just  propor- 
tion, or  against  his  executor  or  administrator, 

§  1667  If  any  person  cuts  down  or  carries  off  any 
wood,  underwood,  tree,  or  timber,  or  girdles  or  otherwise 
despoils  a  tree  on  the  land  of  another,  without  the  owner's 
leave ;  or  on  the  common,  or  other  land,  of  a  city,  village, 
or  town,  without  having  right  or  privilege  in  those  lands, 
or  license  from  the  proper  ofiicer  ;  an  action  may  be  main- 
tained against  him,  by  the  owner,  or  the  city,  village,  or 
town,  as  the  case  may  be. 

g  1 668.  In  an  action  brought  as  prescribed  in  the  last 
section,  the  plaintiff  may  state  in  his  complaint  the  amount 
of  his  damages,  and  demand  judgment  for  treble  the  sum 
so  stated.  Thereupon,  if  the  inquisition,  or,  where  issues 
of  fact  are  tried,  the  verdict,  report,  or  decision,  awards 
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him  any  damages,  he  is  entitled  to  judgment  for  treble  the 
sum  so  awarded,  except  that  in  either  of  the  following  cases, 
judgment  must  be  rendered  for  single  damages  only. 

1.  Where  the  verdict,  report,  or  decision  finds  affirmative- 
ly that  the  injury  for  which  the  action  was  brought,  was 
casual  and  involuntary;  or  that  the  defendant,  when  he  com- 
mitted the  injury,  had  probable  cause  to  beUeve  that  the 
land  was  his  own. 

2.  Where  the  defendant  had  pleaded,  and  the  verdict,  re- 
port, or  decision  finds  affirmatively,  that  the  injury,  for 
which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  purpose  of  making  or  repairing  a  public 
road,  or  a  public  bridge;  or  by  taking  any  wood,  under- 
wood, or  tree,  for  a  like  purpose,  by  authority  of  a  commis- 
sioner or  overseer  of  highways. 


>a  N.  Y. 


§  1 669«  If  a  person  is  disseized,  ejected,  or  put  out  of 
^^*^*^8»'  '®*^  property,  in  a  forcible  manner;  or  after  he  has  been  put 
139  N.T.  538.  ^^^  *^  ^®^^  *^^  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  reci»vcr  treble 
damages,  in  an  action  therefor  against  the  wrongdoer. 


ARTICLE  NINTH. 

PbOVISIONS    applicable     to    Two     OB   MOBB  OF    THE  AOTIONS 

SPECIFIED  IN   THIS   TiTLK, 


g  1670.    Notice  of  pendoiicy  of  ac-  §  1680. 

tion  by  plaintiff. 
1G71.  Effect  of  notice. 

1672.  Kotice  to  he  recorded  and  1681. 

indexed. 

1673.  Notice   of   pendency    of 

action  by  dcfeui  ut.  1682. 

1674.  When  notice  may  be  can- 

celled. 1683. 

1675.  When  and  how  court  may 

com  pel  d  eli  very  of  poa-  1684. 

sesBionof  real  property 

to  purchaser.  1686. 

1676.  Up-m  Hale  of  real  proper- 

ty, officer  to  pay  taxes,  1686. 

etc. 

1677.  Judgment  to  be  eutprcd 

in  county  where   real  1687. 

property  is  situated. 
1678.  Sale  ;  notice  of ;  how  con-  1688. 

ducted. 
1679.  Purchases  by  certain  of- 
ficers prohibited.  Pen- 
ftlty. 


Beversioner.  etc..  may 
bring  action  after  ten- 
ant's default. 

Defendant,  how  prevent- 
ed from  committing 
waste,  etc. 

When  order  for  survey 
may  be  made. 

Contents  and  service  of 
order. 

Authority  of  party  under 
order. 

Liability  of  purchaser, 
ponding  an  action. 

Infiin  t  may  maiutaiu.etc., 
real  action  in  his  own 
name. 

Joinder  of  real  actions 
with  others. 

When  special  proceedin^r 
to  recover  real  property 
not  allowed. 
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§  1670.  ^  AH  action  brought  to  reooTer  a  judgment   uAbb.  m. 
affecting  the  title  to,  or  the  possession,  use,  or  enjoyment  c.  407.  * 
of,  real  property,  the  plaintiff  may,  when  he  files  his  com-    MBun^bU. 
plaint,  or  at  any  time  afterwards  before  final  judgment,    l*^^*^*  '^'^ 
file,  ia  the  clerk's  office  of  each  county  where  the  property  is  ""  *"    *T  ^  ^* 
situated,  a  notice  of  the  pendency  of  the  action,  stating  the  • 
names  of  the  parties,  and  the  object  of  the  action,  and  con- 
taining a  brief  description  of  the  property  in  that  county 
Hffected  thereby.    Such  a  notice  may  be  filed  with  the  com- 
plaint, before  the  service  of  the  summons;  bu%  in  tbat  case, 
personal  service  of  the  summons  must  be  made  upon  a  de- 
fendant, within  sixty  days  after  the  filing,  or  else,  before  the 
expiration  of  the  same  time,  publication  of  the  summens 
must  be  commenced,  or  service  thereof  must  be  made  with- 
out the  State,  pursuant  to  an  order  obtained  therefor,  as 
prescribed  in  chapter  fifth  of  this  act 

S  167I'  Where  a  notice  of  the  pendency  of  an  action   ,«»„^  ^^^  -vL> 


erty  affected  thereby,}  tom  or  against  a  defendant,  with  respect  ^  ^  ^^*\  ^ 
to  whom  th9  notice  ii  directed  to  be  indexed  as  prescribed 
in  tiie  next  section.  A  person  whose  conveyance  or  incum- 
brance is  subsequently  executed,  or  subsequently  recorded, 
is  bound  by  all  proceedings  taken  in  the  action,  after  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
to  the  action. 

§  1673*  Each  county  clerk  with  whom  such  notice  is 
filed,  must.immediately  record  it,  in  a  book  kept  in  his  office 
for  that  purpose,  and  index  it  to  the  name  of  each  defend- 
ant, specified  in  a  direction,  appended  at  the  foot  of  the 
noticv',  and  subscribed  by  the  attorney  for  the  plaintiff. 
The  expense  of  procuring  a  new  book,  when  necessary, 
must  be  paid  out  of  the  county  treasury,  as  other  county 
charges. 

§  1673*  Where  a  defendant  sets  up  in  his  answer  a  lociv.Pro. 
counterclaim,  upon  which  he  demands  an  affirmative  judg- 
ment,  affecting  the  titie  to,  or  the  possession,  use,  or  enjoy- 
ment of,  real  property,  he.  may,  at  the  time  of  filing  his 
answer,  or  at  any  time  afterwards  before  final  judgment 
file  a  like  notice.  The  last  three  sections  apply  to  such  a 
notice.  For  the  purpose  of  such  an  application,  tlie  defend- 
ant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 
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ilCiT.  Pro.       §  1674-     [^m'dl892.]  After  the  action  is  settled,  dis- 
IM.  continued,  or  abated,  or  final  judgment  is  rendered  therein 

^^to  Bep  ftgai^stthe  party  filing  the  notice,  and  the  time  to  appeal 
Ids!  therefrom  has  expired,  or  if  a  plaintiff  filing  the  notice  un- 
61  Hnn,  199  reasonably  neglects  tj  proceed  in  the  action,  the  court  may, 
30Abb.N.O.  jQ  ita  discretion,  upon  the  application  of  any  person 
aggrieyed,  and  upon  such  notice  as  may  be  directed  or  ap- 
proved by  it,  direct  that  a  notice  of  the  pendency  of  an  ac- 
tion, filed  as  prescribed  in  the  last  four  sections,  be  cancelled 
of  record  by  a  particular  clerk,  or  by  all  the  clerks,  with 
whom  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note  to  that  effect,  on  the  margin  of  the  record 
referring  to  the  order.  Unless  the  order  is  entered  in  the  same 
clerk's  offioe,  a  certified  copy  thereof  must  be  filed  therein, 
before  the  notice  is  cancelled.  In  a  judgment  creditor's 
action,  the  court  may.  at  any  stage  of  the  proceeding,  upon 
notice  to  the  plaintiff  or  to  the  judgment  creditor  to  be  af- 
f ected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled  upon  payment  into  court  of  the  amount  of  the 
j  udgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest 
likely  to  accrue  during  the  pendency  of  the  action  and  costs. 
Or,  in  lieu  thereof,  the  court  may,  in  its  discretion,  order 
tiiat  an  undertaking  be  given  in  a  sum  double  the  amount 
of  the  judgment  or  judgments  sought  to  be  enforced,  with 
two  sufficieut  sureties  to  be  approved  by  the  court  or  a 
judge  thereof,  conditioned  that  the  defendant  or  defendants 
applying  therefor  will  pay  the  judgment  or  judgments 
sought  to  be  enforced  against  said  property,  with  interest 
and  costs  in  the  event  that  a  final  judgment  shall  be  entered 
in  such  judgment  creditor's  action  in  favor  of  the  judgment 
creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action 
equitably  chargeable  therewith.  A  copy  of  said  undertak- 
ing, with  notice  of  the  filing  of  the  same  shall  be- served 
upon  the  attorney  for  the  judgment  creditor  and  notice  of 
not  less  than  two  days  of  the  justification  of  the  sureties. 
Upon  the  approval  of  such  undertaking  by  tiie  court  or  a 
judge  thereof,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record,  in  the  manner  above 
provided.  Where  a  judgment  creditor's  action  is  brbt^ht 
by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  conlribute  to  the 
expense  of  such  action,  notice  of  the  application  to  cancel 
such  lis  pendens  shall  be  ^iven,  as  well  to  the  plaintiff  as  to 
such  other  judgment  creditors  as  shall,  before  the  service  of 
the  notice  of  motion  or  order  to  show  cause,  have  served 
upon  the  attorney  appearing  for  the  defendant  in  whose 
name  the  title  shall  stand  at  the  time  of  the  commencement 
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of  the  action,  a  notioe  to  the  effect  that  such  judgment  cred- 
itor elects  to  come  in  and  contribute  to  the  expenses  of  such 
action,  which  notice  shall  also  describe  the  jndgnaent  ty 
giving  the  name  of  the  coart  in  which  it  was  recovered, 
such  recovery  and  the  amount  thereof,  and  shall  be  accom- 
panied by  an  affidavit  of  the  judgment  creditor  or  his 
attorney  to  the  effect  that  such  judgment  has  been  duly 
docketed,  giving  the  date  and  place  of  such  docket,  and  that 
an  execution  has  been  issued  thereon  to  the  sheriff  of  the 
proper  county  and  has  been  returned  nnsatisfied,  and  the 
amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice 
before  the  cancellation  of  such  notice  of  pendency  of  action. 


§  1 67&  Where  a  judgment,  in  an  action  specified  in 
this  title,  allots  to  any  person  a  distioot  parcel  of  real  prop- 
erty, or  contains  a  direction  for  the  sale  of  real  property,  or 
confirms  such  allotment  or  sale,  it  may  also,  except  in  a 
case,  where  it  is  expressly  prescribed  in  this  act  that  the 
judgment  may  be  enforced  by  execution,  direct  the  deliv- 
ery of  the  possession  of  the  property  to  the  person  eutiiled 
thereto.  H  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  witholds  possession 
from  the  person  thus  declared  to  be  entitled  thereto, 
the  court,  besides  punishing  the  disobedience  as  a 
contempt,  may,  in  its  discredon,  by  order,  require  the 
sheriff  to  put  that  person  into  possession.  Such  an  order 
must  be  executed,  as  if  it  was  an  execution  for  the  delivery 
of  the  possession  of  the  pro))erty. 

§  1676-  Where  a  judgment,  rendered  in  an  action  for 
partition,  for  dower,  or  to  foreclose  a  mortgage  upon  real 
property,  directs  a  salQ  of  the  real  property,  the  officer  mak- 
icg  the  sale  must,  out  of  the  proceeds,  unless  the  judgment 
otherwise  directs,  pay  all  taxes,  assessments,  aud  water 
rates,  which  are  liens  upon  the  property  sold  and  redeem 
the  property  sold  from  any  sales  for  unpaid  taxes,  as- 
sessments, or  water  rates,  which  have  not  apparently  be- 
come absolute.  The  sums,  necessary  to  make  those  pay- 
ments and  redemptions,  ore  deemed  expenses  of  the  sale, 
within  the  meaning  of  that  expression,  as  used  in  any  pro- 
vision of  article  second,  thir"^  or  fourth  of  this  title. 

§  1677-  Where  real  property,  sold  by  virtue  of  a  judg- 
ment, rendered  in  an  action  specified  in  the  last  section,  is 
situated  in  a  county,  other  than  that  in  whic^  the  judgment 
is  entered,  the  judgment  must  be  also  entered  in  the  office 
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of  the  clerk  of  the  ooanty  wherein  the  property  is  sitoated, 
before  the  purchaser  can  be  required  to  pay  the  poichase 
money,  or  to  accept  a  deed.  The  clerk  of  the  latter  oonnty 
mast  enter  it  in  the  judgment  book  kept  by  him,  upon  filing 
with  him  a  copy  thereof,  oertifiod  by  the  clerk  with  whom  it 
is  entered. 

S  1087  Con-      §  ie78.    [Am'd  1881, 1894,  anrndrMtU  io  take  effect  SqpL 
^G  Huu  466.   ^*  1894.]    A  sale  made  in  pursuance  of  any  provision  of  mis 
hi  Daly  331.   title,  must  be  at  public  auction  to  the  highest  bidder.  Notice 
5  &ioiith.  L.   of  such  sale  must  be  given  by  the  officer  making  it,  as  pre- 
S  w^^k        scribed  in  section  fourteen  hundred  and  thirty. four  of  this 
Dig.  452.*       ^^  ^o'  ^®  sale  by  a  sheriff  of  real  property,  by  virtue  of  an 
3.  N.  Y. '       execution,  unless  the  property  is  situated  wholly  or  partly  in 
Supp.  415.      a  city  in  which  a  daily  new|fpaper  is  published,  and,  in  that 
case,  by  publishing  notice  of  the  sale  in  such  «  daily  paper 
at  least  twice  in  each  week  for  three  successive  weeks,  or  in 
a  weekly  paper  published  in  a  city,  once  in  each  of  the  six 
weeks,  immediately  preceding  the  sale,  or  in  the  city  of  New 
York  or  the  city  of  Brooklyn,  in  two  such  daily  papers. 
Notice  of  the  postponement  of  the  sale  must  be  published  in 
the  paper  or  papers  wherein  the  notice  of  sale  was  pub- 
lished.    The  terms  of  the  sale  must  be  made  known  at 
the  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be 
sold  subject  to  the  right  of  dower,  charge  or  lien,  that  fact 
must  be  declared  at  tiie  time  of  the  sale.    If  the  property 
coQsistsof  two  or  more  distinct  buildings,  farms  or  lots,  tkkej 
shaU  be  sold  separately,  unless  otherwise  ordered  by  the 
court ;  and  provided  further  that  where  two  or  more  build- 
ings  are  situated  on  the  same  oity  lot,  they  may  be  sold 
together. 
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Sales  iieretofoi«  nuide,  which  would  be  lawful  according 
(o  the  teims  of  this  act,  are,  by  the  act,  declared  vi^. 

§  1670.  A  commissioner,  or  other  officer  making  a  sale, 
as  prescribed  in  this  title,  or  a  cpiardian  of  an  infant  partj 
to  the  action,  shall  not,  nor  shall  any  person,  for  his  b^efit, 
directly  or  indnectly,  purchase,  or  be  interested  in  the  pur- 
efaase  of,  any  of  tiie  property  acdd ;  except  that  a  guardian 
may,  wliere  he  is  lawfully  authorized  so  to  do,  purchase  for 
the  benefit  or  in  behalf  of  his  ward.  The  vidation  of  thjs 
section  is  a  misdemeanor ;  and  a  purchase,  made  contrary  to 
this  section,  is  void. 

J  IBM.  Where  a  tenant  for  life,  or  for  a  term  of  years, 
ers  judgment  to  be  taken  against  him,  by  consent  or  by 
default,  in  an  action  of  ejectment,  or  an  action  for  dower, 
the  heir,  or  person  owning  the  reversion  or  remainder, 
may,  after  the  determination  of  the  particular  estate,  main- 
tain an  action  of  ejectment  to  recover  the  property. 

%  1681.  If,  during  the  pendency  of  an  action  specified   ^gSvJiiMiL 
in  this  title,  the  defendant  commits  waste  upon,  or  does  any  j^ 

other  damage  to,  the  property  in  controversy,  the  court,  or  iso  N.Y.86O 
a  judge  thereof,  may,  upon  the  application  of  the  plaintiff, 
and  due  proof  of  the  facts  b^  affidavit,  grant,  without  notice 
or  security,  an  order,  restraining  him  from  the  commission  of 
any  further  waste  upon  or  damage  to  the  property.  I>is> 
obedience  to  such  ain  order  may  be  punished,  as  a  contempt 
of  the  court  This  section  docs  not  affect  the  plaintiff*! 
right  to  a  permanent  or  a  temporary  injunction  in  such  an 
action. 

§  1682.  If  the  court,  in  which  an  action  relating  to  MAbb.N.O: 
real  property  is  pending,  is  satisfied  that  a  survey  of  any  of  ^^* 
the  property,  in  the  possession  of  either  party,  or  of  a 
bounda^  line  between  the  parties,  or  between  the  property 
of  either  of  them,  and  of  another  person,  is  necessary^r  ex- 
pedient, to  enable  either  party  to  prepare  a  pleading,  or  pre- 
pare for  trial,  or  for  any  other  proceeding  m  the  action,  it 
may,  upon  the  application  of  either  party,  uoon  notice  to 
the  party  in  possession,  make  an  order,  granting  to  the  ap- 
plicant leave  to  enter  upon  that  party's  property,  to  make 
such  a  survey. 

g  1688.  An  order,  made  as  prescribed  in  the  last  sec- 
tion, must  specify,  by  a  description  as  definite  as  may  be, 
the  property  or  boundary  line  to  be  surveyed,  and  the  real 
property  of  the  adverse  party,  upon  which  it  is  necessary 
to  enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed 
in  the  last  section,  the  party  obtaining  it,  his  necessary  sur- 
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veyors*  aema^  and  agents,  mav  enter,  for  the  purpose  of 
making  the  survey,  upon  the  real  property  described  in  the 
order,  and  may  there  make  the  survey  ;  but  each  person  so 
entering  is  responsible  for  any  unnecessary  injury  done  by 
him;  and  the  party  procuring  the  order  is  responsible  for 
such  an  injury,  done  by  any  person  so  entering. 

§  1686.  If  the  defendant,  in  an  action  of  ejectment  or 
an  action  for  dower,  aliens  tiie  real  property  in  question, 
after  the  filing  of  a  notice,  as  specified  in  section  one  thou- 
sand six  hundred  and  seventy  of  this  act,  and  an  execution 
against  him  for  the  plaintiff's  damages  is  returned  wholly  or 
partly  unsatisfied,  an  action  may  be  maintained  by  the 
plaintiff  against  any  person,  who  lias  been  in  possession  of 
the  property,  under  the  defendant's  conveyance,  to  recover 
the  unsatisned  portion  of  the  damages,  for  a  time  not  ex- 
ceeding thati  during  which  he  possessed  the  property. 

§  1686.  Any  action  specified  in  this  title  may  be  main- 
tained by  or  against  an  infant  in  his  own  name ;  and  article 
fourth  of  title  second  of  chapter  fifth  of  this  act  applies  to 
such  an  action,  except  as  otherwise  prescribed  in  sections 
one  thousand  five  hundred  and  thirty-five  and  one  thousand 
five  hundred  and  thirty-six  of  this  act. 

§  1687.  Nothing  contained  in  this  title  is  to  be  con- 
strued, as  to  prevent  the  plaintiff  from  uniting  in  the  same 
complaint  two  or  more  causes  of  action,  in  any  case  speci- 
fied m  section  four  hundred  and  eighty- four  of  this  act. 

§  1688.  A  special  proceeding  to  recover  real  property 
cannot  be  taken,  except  in  a  case  specially  prescribed  by 
law. 

TITLE  II. 

Actiomrdaiing  toehatteU. 

AxnoLB  1.  Action  to  Teeover  a  chattel. 

S.  Action  to  foreclose  a  lien  upon  a  ebatlei. 

ARTICLE  FIRST. 
Action  to  bboovbb  a  Chattbl. 

I  1880.  Joinder  of   action  witli 
others. 

1690.  When  it  cannot  be  main- 

tained. 

1691.  Id. ;  after  judgment  against 

the  plaintiff. 

1092.  Id. ;  hj  an  assignee. 

1098.  Jarisdiction,  etc.,  when 
replevin  precedes  euax- 
mons. 

1604.  Plaintiff  may  require 
sheriff  to  replevy. 

1096.  Affidavit  therefor,  before 
commencement  of  ac- 
tion. 

1696.  Id.;  after  commencement 

of  action. 

1697.  Id.;  where  several  chattels 

are  to  be  replevied. 


%  1096.  Provision  where  a   port 
only  is  replevied. 

1699.  Plaintiff's  undertaking  for 

replevin. 

1700.  How  chattel  to  be   re- 

plevied. 

1701.  Id.;  how  taken  from  a 

buildinff,  etc. 
1T02.  Kepleviea  chattel ;  how 
kept,  etc. 

1703.  When  defendant  may  ex- 

cept to   BUietiee;  pro- 
(^edings  thereupon. 

1704.  When  defendant  may  re- 

claim chattel ;  proceed- 
ings thereupon. 
1706.  Sureties :  when  and  how 
to  justify. 
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I  1706.  When  and  to  whom'skeriit  %  17S1.  Taldnji^  etc. ;  how  stated  In 

mast  deliyer  chattel.  con^idlit. 

1707.  Fenalty  for  wrong  delit-  179S.  Damag;e8.    when    chattel 

ery  by  sheriff.  injured,  etc.,  by  defend- 

1708.  Undertaking ;     to  whom  ant 
deUver^d.  17S8.»fitwer  of  title  tn  fUsd 


1700.  Qaim  of  title  by  third  per- 

son  ;  proceedingB  there-  1734.  An8Wi?r<lMt  property  WM 

upon.  distraidSt^domg   diun- 

1710.  Action    against     sheriff  age. 


npon  such  claim.  17%.  Defendant    may 
1711.   Indemnity     to      sheriff  judgment  forretom. 

against  sach  action.  1796.  Verdict,  etc., what  to  state. 

171S.  When    agent,  etc.,  may  1727.  Snbetitnte  in  certain  cases 

make  affidavit  for  re-  for  finding  as  tovalne. 

pleyin  or  return.  1788.  Verdict,  etc.,  for  part  of 
171S.' Second  and  subsequent  re-  seTeral  chattels;  judg- 

plevin  ;       proceedings  ment  thereupon. 

thereupon.  1729.  Damages  how  ascertained 

1714.  Sepleyin  where  order  of  on  default. 

arrest  has  been  mnted.  1780.  Final   ludgment ;  docket* 

1715.  Betum,  etc.,  hv  sheriff.  ing  the  same. 

1716.  Id.;  how  compelled.  1781.  Execution;  contents there- 

1717.  Replevin    papers   to   be  of. 

made  pan  or  judgment-  1732.  Id. ;   sheriff^s  i>ower  to 
roll,  etc.  take  chattel. 

1718.  Action  not    affected    by  1788.  Action  on   undertakix^; 

failure  to  replevy.  when  maintainable. 

1719.  When  and  how  plaintiff  1784.  Sheriff's  return  evideooe 

may  abandon  hui  claim  therein. 

as  to  part.  1786.  Injury,  etc.,  no  defence. 

1720.  Title  ;     how    stated     in  1786.  Abatement  and  revival  of 

pleading.  action. 

§  1689.  Nothing  in  this  title  is  to  be  so  construed  as  to 
prevent  the  plaintiff  from  uniting  in  the  same  complaint 
two  or  more  causes  of  acticHi,  in  any  case  specified  in  sec- 
tion four  hundred  and  eighty-four  of  this  act 

§  1690.     [Am'd  1894.]    An  action  to  recover  a  chattel  can   22  Week, 
not  be  maiQtaine  J  in  either  of  the  following  cases  :  ^^-  ^^* 

1 .  Where  the  chattel  was  taisen  by  virtae  of  a  warrant, 
against  the  plaintiff,  for  tbe  collection  of  a  tax,  assessment 
or  fine,  issued  in  pursuance  of  a  statute  of  the  tstate  or  of  the 
United  States ;  unless  the  taking  was,  or  the  detention  is, 
unlawful,  as  specified  in  section  sixteen  hundred  and  ninety- 
five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
unless  it  was  legally  exempt  from  such  seizure,  or  is  unlaw- 
fully  detained,  as  specified  in  section  sixteen  hundred  and 
ninety-five  of  this  act. 

3.  Where  is*  was  seized  by  yirtue  of  an  execution,  or  a  i40N.Y.698. 
warrant  of  attachment,  against  the  property  of  a  person 

other  th:in  the  plaintiff,  and  at  the  time  of  the  commence- 
ment of  the  action  the  plaintiff  had  not  the  right  to  reduce 
it  into  his  possession. 

§  1691.  Where  a  chattel  is  replevined,  in  an  action  to  re-  128  N.T.  182. 
cover  the  same,  and  a  final  judgment  awarding  tbe  pos- 
se5)sion  thereof  to  the  defendant  is  rendered,  a  subsequent 
action  to  recover  the  same  chattel  cannot  be  maintained  by 
the  plaintiff,  for  the  same  cause  of  action.  But  the  judg- 
ment does  not  affect  hi^i  right  to  maintain  an  action  to  re- 

'*'  So  in  origlnaL 
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cover  damages,  for  taking  or  detaining  the  same  or  any 
other  chattd,  unless  it  was  rendered  against  him  upon  the 
merits. 

§  1698.  An  action  to  recover  a  chattel,  the  title  to  which 
has  been  transferred  to  the  plaintiff,  since  the  wrongful 
taking,  or  during  the  wrongful  detention  thereof,  with  or 
without  the  damages  sustained  b^  the  taking,  withholding, 
or  detention,  may  be  maintained  in  any  case,  where,  except 
for  the  transfer,  such  an  action  might  be  maintained,  by 
the  person  from  or  through  whom  the  plaintifl  derlTes  title; 
but  not  otherwise. 

§  1693.  Where  a  chattel  is  replevied  before  the  service 
of  the  summons,  as  prescribed  in  this  article,  the  seizure 
thereof  by  the  sheriff  is  regarded  as  equivalent  to  the 
granting  oi  a  provisional  remedy «  for  the  purpose  of  giving 
Jurisdiction  to  the  court,  and  enabling  it  to  control  the  sul^ 
sequent  proceedings  in  the  action ;  and  as  equivalent  to  the 
conuuencement  of  the  action,  for  the  purpose  of  determin- 
ing, whether  the  plaintiff  is  entitled  to  maintain  the  action, 
or  the  defendant  is  liable  thereto. 

g  1694.  The  plaintiff  may,  when  the  summons  is  issued, 
.  or  at  any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  answer,  or  where  judCTient  is  taken  by  de- 
&ult,  for  want  of  an  appearance  or  ple^Sling,  before  the  entry 
of  the  final  judgment,  cause  the  chattel,  to  recover  which  the 
action  is  brought,  to  be  replevied  by  the  sheriff  of  the  county 
where  it  is  f  oimd.  For  that  purpose,  he  must  deliver  to  the 
sheriff  an  affidavit  and  a  written  undertaking,  as  prescribed 
in  the  following  sections  of  this  article,  with  a  written 
requisition,  indorsed  upon  or  annexed  to  the  affidavit,  and 
subscribed  by  his  attorney,  to  the  effect,  that  the  sheriff  is 
required  to  replevy  the  chattel  described  therein.  The 
requisition  may  be  directed  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheiriff  of  any  county  where 
the  chattel  is  found.  It  is  deemed  the  mandate  of  the  court. 

19  Week.  §  1695*  The  affidavit,  to  be  delivered  to  the  sheriff,  aa 

Dig.  193.        prescribed  in  the  last  section,  must  particularly  describe  the 

chattel  to  be  replevied ;  and  must  contain  the  following 

allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein ;  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

8.  The  alleged  cause  of  the  detention  thereof,  according 
to  the  best  knowledge,  information,  and  belief  of  the  person 
making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant, 
against  the  plaintiff,  for  the  collection  of  a  tax,  assessment, 
or  fine,  issued  in  pursuance  of  a  statute  of  the  State,  or  of 
the  United  States  ;  or,  if  it  has  been  taken'  under  color  of 
Buch  a  warrant,  either  that  the  taking  was  unlawful,  by 
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reason  of  defects  in  the  process,  or  other  causes  specified, 
or  that  the  detention  is  nnhiwful  by  reason  of  facts  specified 
which  have  subsequently  occurred* 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution 
or  warrant  of  attachment,  against  the  property  of  the  plain- 
tiff, or  of  an^  person  from  or  through  whom  the  plaintiff 
has  derived  title  to  the  chattel,  since  the  seizure  Uieieof ; 
or,  if  it  has  been  so  seized,  that  it  was  exempt  from  tiie 
seizure,  by  reason  of  facts  specified,  or  that  its  detention  is 
unlawful,  by  reason  of  facts  specified  which  have  subse- 
quently occurred. 

6.  Its  actual  value. 

§  1696.  But  where  the  affidavit  is  made  after  the  service 
of  the  summons,  the  allegations,  required  to  be  inserted 
therein  by  subdivisions  first  and  second  of  the  last  section, 
must  be  to  the  effect,  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  action,  was  the  owner  of  the  ehattel, 
or  was  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein  ;  and  that  it  was  then  wrongfullv 
detamed  by  the  defendant,  as  prescribed  in  those  subdi- 
visions. 

%  1697.  Where  the  affidavit  describes  two  or  more  chat- 
tels of  the  same  kind,  it  must  state  the  number  thereof,  and 
where  it  d<rbcribesa  chattel  in  bulk,  it  must  state  the  weight, 
measurement,  or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
plaintiff,  state  the  aggregate  value  of  all ;  or,  separatelv, 
the  value  of  any  chattel  or  of  any  class  of  chattels,  and  me 
aggregate  value  of  the  remainder,  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of 
chattels^  the  defendant  may  require,  as  prescribed  in  the 
following  provisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is 
tiius  stated,  or  of  the  portion  thereof  which  has  been  re- 
plevied. If  he  procures  such  a  return,  the  remainder  must 
be  delivered  to  the  plaintiff,  except  as  is  otherwise  prescribed 
in  this  article. 

§  1698.  The  sheriff  must  replevy  a  smaller  number  or  a 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels  de- 
scribed in  the  afB  davit  cannot  be  found.  In  that  case,  if 
the  aggregate  value  only  is  stated  in  the  affidavit,  the  value 
of  the  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to 
be  deemed  the  value  of  the  part  replevied,  for  the  purposes 
of  the  proceedings  to  procure  a  return  thereof  to  the  de- 
fendant. 

§  1699.  The  undertaking  to  be  delivered  to  the  sheriff, 
with  a  requi3ition  to  replevy  a  chattel,  must  be  executed 
by  at  least  two  sureties,  who  must  be  approved  by  the 
sheriff.  It  must  be  to  the  effect,  that  the  sureties  are  bound 
in  a  specified,  sum,  not  leas  than  twice  the  value  of  the 
chattel,  as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action ;  for  the  return  of  the  chattel  to  the  defendant,  11 
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poMession  thereof  is  adjudged  to  him,  or  if  the  action 
abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant ;  and  for  the  payment  to  the  defendant  of 
any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

§  1 700.  If  any  chattel,  described  in  the  affidavit,  is  found 
in  the  possession  of  the  defendant,  or  of  his  a^nt,  the 
sheriff,  to  whom  an  affidavit,  requisition,  and  undertaking 
are  deUvered,  as  prescribed  in  the  foregoing  sections  of  this 
•  article,  must  forthwith  replevy  it,  by  taking  it  into  his  pos- 
session. He  must  thereupon,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  requisition,  and  under- 
taking, by  delivering  the  same  to  him  personally,  if  he  can 
be  found  within  the  county;  or,  if  he  cannot  be  so  found, 
to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken ;  or  if  neither  can  be  found  within  the  county,  by 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  with 
a  person  of  suitable  age  and  discretion. 

§  1701.  If  any  chattel,  described  in  the  affidavit;  is 
secured  or  concealed  in  a  building  or  inclosure,  the  sheriff 
must  publicly  demand  its  delivery.  If  it  is  not  delivered, 
pursuant  to  the  demand,  he  must  cause  the  building  or  in- 
closure to  be  broken  open,  and  must  take  the  chattel  into 
his  possession. 

123N.Y.ia8.  §  1702.  A  sheriff,  who  has  replevied  a  chattel,  must 
retain  it  in  his  possession,  keeping  it  in  a  secure  place,  un- 
til the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of  his 
lawful  fees,  and  necessary  expenses  for  taking  and  keeping 
it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  oi 
the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

§  1 708.  Within  three  days  after  the  chattel  is  replevied, 
and  a  copy  of  the  affidavit,  requisition,  and  undertaking  is 
served,  the  defendant,  unless  he  requires  a  return  of  the 
chattel  replevied,  or  of  one  or  more  of  them  where  two  or 
more  chattels  are  replevied,  ma^  serve  upon  the  sheriff  a 
notice,  that  he  excepts  to  the  plamtiff's  sureties  ;  otherwise 
he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the  notice  must  be  sub- 
scribed either  by  him,  or  by  his  agent  or  attorney.  The 
gerson  so  subscnbing  the  notice  must  add  to  his  signature 
is  office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of  such 
a  notice,  the  plaintiff's  attorney  must  serve  upon  the  de- 
fendant's attorney,  or,  if  the  defendant  has  not  appeared, 
upon  the  sheriff,  notice  of  the  justification  of  the  sureties. 
If  the  notice  of  justification  is  served  upon  the  E^eriff,  he 
must  immediately  «crve  it  upon  the  person,  whose  name  is 
subscribed  to  the  notice  of  exception,  in  the  mode  prescribed 
by  law,  for  service  of  a  paper  upon  an  attorney  in  an  action. 


§  1704.  The  defendant,  if  he  does  not  exc^t  to  the  liOK.YJsas. 
plaintiff's  suretieSp  as  prescribed  in  the  last  section,  may,  issN.T.is^. 
within  the  time  allowed  to  him  for  such  an  exception,  serve 
upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the 
chattel  replevied.     With  the  notice,  he  must  deliver  to  the 
sheriff  the  f oUowing  papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
propertv  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to   i  CfityCt 
the  effect  that  thef  are  bound,  in  a  specified  sum,  not  less  8SS* 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit 

of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  de- 
livery thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  del en£int's  death ;  and  for  the  payment  to 
him  of  any  sum,  which  the  judgment  awards  against  the 
defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  re- 
turn of  the  chattel,  as  prescribed  in  this  section,  the  de- 
fendant must  serve  xipon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  sureties  to  the  undertaking. 

§  1705.  The  justification  of  sureties,  as  prescribed  In 
either  of  the  last  two  sections,  must  take  place,  either  in 
the  county  where  the  chattel  was  replevied,  or  in  the  county 
where  one  of  the  sureties  resides.  The  provisions,  regulating 
the  justification  of  biul,  contained  in  article  third  of  title 
first  of  chapter  seventh  of  this  act,  govern,  except  as  other- 
wise expressly  prescribed  in  this  article,  with  respect  to  the 
notice  of  justification  of  the  sureties;  the  officer  before 
whom  they  must  justify  ;  the  substitution  of  new  sureties 
or  a  new  undertaking ;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking. 
But  after  the  allowance,  the  undertaking  and  examination 
must  be  delivered  to  the  sheriff. 

J  1706.  If  the  defendant  neither  excepts  to  the  plain- 
tiff's sureties,  nor  requires  the  return  of  the  chattel,  within 
the  time  prescribed  for  that  purpose ;  or  if  he  makes  de- 
fault in  serving  notice  of  the  justification  of  his  sureties, 
or  in  procuring  the  allowance  of  his  undertaking ;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
duly  procures  ^e  allowance  of  his  undertaking ;  the  sheriff 
must,  except  in  the  case  specified  in  section  one  thousand 
seven  hundred  and  nine  of  this  act,  immediately  deliver 
the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  de- 
fendant has  excepted  to  his  sureties,  makes  default  in  serv- 
ing notice  of  justification,  or  in  procuring  the  allowance  of 
his  undertaking ;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of 
his  undertaking;  the  sheriff  must  immediately  deliver  the 
chattel  to  the  defendant*     When  the  chattel  is  delivered  by 
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the  sheriff  to  either  party,  as  prescribed  m  this  section,  the 
sheriff  ceases  to  be  responsible  for  the  sufficiency  of  the 
sureties  of  either  party ;  until  then,  he  is  responsible  for 
the  sufficiency  of  the  sureties  of  the  plaintiff  or  of  the  de- 
fendant, as  the*  case  may  be. 

§  1707.  A  sheriff,  who  delivers  to  either  partjr,  without 
the  consent  of  the  other,  a  chattel  replevied  by  hun,  except 
as  prescribed  in  the  last  section,  or  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the  action,  forfeits,  to  the 
Sarty  aggrieved,  two  hundred  and  fifty  dollars  ;  and  is  also 
able  to  him  for  all  damages  which  he  sustains  thereby. 

I  1708.  Where  the  sheriff  duly  delivers  a  chattel  to 
either  party,  as  prescribed  in  the  last  section  but  one,  he 
must,  at  the  same  time,  deliver,  to  the  adverse  party,  the 
imdertaking,  received  by  him  from  the  party  to  whom  the 
chattel  is  delivered,  together  with  the  examination  of  the 
sureties,  and  the  judge's  allowance,  if  any. 

2  Cir.  Pro.        §  1 709.  At  any  time  before  a  chattel,  which  has  been 
259.  replevied,  is  actually  delivered  to  eltther  party,  if  a  person, 

not  a  party  to  the  action,  claims,  as  against  the  defendant, 
a  right  to  the  possession  thereof,  existiag  at  the  time  when 
it  was  replevied,  an  affidavit  may  be  made  and  delivered  to 
the  sheriff,  in  his  behalf,  stating  that  he  makes  such  a  claim  ; 
specifying  the  chattel  or  chattels  to  which  it  relates,  if  two 
or  more  chattels  have  been  replevied,  and  the  claim  relates 
only  to  part  of  them ;  and  setting  forth  the  facts  upon 
which  ms  ri^ht  of  possession  depends.  In  that  case,  the 
sheriff  may,  in  his  discretion,  before  he  delivers  the  chattel 
to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of 
the  affidavit,  with  a  notice  that  he  requires  indemnity 
against  the  claim.  If  the  indemnitv  is  not  furnished,  within 
a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the 
delivery  of  the  chattel,  the  sheriff  may,  in  his  discretion,  de- 
liver it  to  the  claimant,  without  incurring  any  liability  to 
the  plaintiff,  by  reason  of  so  doing. 

§  1710,  A  person,  not  a  party  to  the  action,  who  has 
served  an  affidavit,  as  prescribed  in  the  last  section,  may 
maintain  an  action  against  the  sheriff,  who  has  delivered 
the  chattel  to  the  plaintiff,  to  recover  his  damages,  by  rea- 
son of  the  taking,  detention,  or  delivery  of  the  chattel.  But 
the  summons  in  such  an  action  must  be  issued,  within  three 
months  after  the  delivery  of  the  chattel  to  the  plaintiff,  and 
must  be  served,  within  three  months  after  it  is  issued.  An 
action  cannot  be  maintained  against  a  sheriff,  by  a  person 
so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

§  1711.  The  indemnity,  to  be  furnished  to  the  sheriff 
by  the  plaintiff,  as  prescribed  in  the  last  section  but  one, 
must  consist  of  a  written  undertaking  to  him,  executed  by 
at  least  two  sureties,  to  the  effect  that  they  will  indemnify 
him  against  any  liability  for  damages,  costs,  or  expenses,  !• 
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be  incurred  in  an  action  brought  against  him,  by  the  claim- 
ant, or  a  person  deriving  title  from  or  throum  the  claim- 
ant, by  reason  of  the  taking  or  detention  of  the  chattel, 
or  its  delivery  to  the  plaintiff,  not  exceeding  a  sum  to  be 
specified  in  the  undertaking,  which  must  be  at  least  five  hun- 
Seed  dollars,  and  not  less  than  the  actual  value  of  the  chat- 
tel claimed,  and  two  hundred  and  fifty  dollars  in  addition 
thereto.  Each  of  the  sureties,  besides  possessing  the  other 
qualifications  required  by  law,  must  be  a  freeholder  or  a 
householder  of  the  sheriff's  county.  The  sheriff,  before  de- 
livering the  chattel,  may  require  the  persons  offered  as  sure- 
ties to  submit  to  an  examination,  before  the  ofi^cer  who 
takes  the  acknowledgment  of  the  undertaking,  as  where 
persons  are  offered  to  him  as  bail  upon  an  arrest.  The  sure- 
ties are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel 
had  been  levied  upon  by  virtue  of  an  execution. 

§  1712.  The  affidavit,  to  be  delivered  to  the  sheriff  in 
behalf  of  the  plaintiff,  with  a  requisition  to  replevy  a  chat- 
tel, may  be  made  by  the  plaintiff's  agent  or  attorney,  if  the 
m&tenaX  facts  are  within  his  personaS  knowledge  ;  or  if  the 
plaintiff  is  not  within  the  county  where  the  attorney  re- 
sides, or  has  his  office,  or  is  not  capable  of  making  the 
i^davit.  The  affidavit,  to  be  delivered  to  the  sheriff,  either 
in  behalf  of  the  defendant,  with  a  notice  that  he  requires 
the  return  ol  the  chattel,  or  in  behalf  of  a  person,  not  a 
party,  who  makes  a  claim  as  prescribed  in  section  one  thou- 
sand seven  hundred  and  nine  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making- the  affidavit.  "Where 
the  adOSdavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  made  upon  his  infor- 
mation and  belief ;  and  he  must  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant, 

§  1713*  Where  the  sheriff  has  replevied  a  part  only  of 
a  chattel,  or  of  two  or  more  chattels,  described  in  the 
plaintiff's  affidavit,  and  has  served  upon  the  defendant  the 
papers  required  upon  such  a  replevin,  the  plaintiff  may,  at 
any  time  before  the  service  of  a  copy  of  the  defendant's 
answer,  or  befpre  judgment  by  default,  for  want  of  an 
appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same 
allegations,  and  a  requisition  and  undertaking,  with  respect 
to  the  part  yet  to  be  replevied,  as  if  the  action  was  brought 
to  recover  tiiat  imrt  only.  Where  a  second  or  subsequent 
replevin  is  made,  as  prescribed  in  this  section,  the  proceed^ 
ings.  are  the  same,  as  if  a  former  replevin  had  not  been 
made. 
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§  1714*  Where  an  order  of  arrest  is  granted,  as  pre- 
scribed in  title  first  of  chapter  seventh  of  this  act,  the 
plaintiff's  right  to  a  replevin  is  subject  to  the  following 
regulations : 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order. 

§  1716.  The  sheriff  must,  within  twenty  days  after  he 
has  delivered  a  chattel  replevied  by  him,  to  the  party  en- 
titled to  the  possession  thereof,  or  to  a  third  person,  as 
prescribed  in  this  article,  file  with  the  clerk  the  plaintiff's 
affidavit,  and  the  accompanying  requisition,  with  a  return, 
stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must 
state  the  cause  of  the  omission. 

§  1716*  If  the  sheriff  fails  to  comply  with  the  last  sec- 
tion, either  part^  may  require  him  so  to  do,  within  ten 
days  after  service  of  a  notice  to  that  effect,  or  to  show 
cause,  at  a  term  of  the  court  designated  in  the  notice,  why 
he  should  not  be  punished  for  a  contempt  of  the  court.  The 
notice  may  be  served  at  any  time  before  final  judgment, 
except  that  it  cannot  be  served  on  the  part  of  the  defend- 
ant, before  answer.  An  omission  to  comply  witli  such  a 
notice  is  punishable  as  a  contempt  of  the  court. 

§  1717*  The  plaintiff's  affidavit,  with  the  accompanying 
requisition,  and  the  return  of  the  sheriff,  must  be  made  a 
part  of  the  judgment-roll  in  the  action  ;  and  a  copy  of  each 
of  them  must  be  furnished  to  the  court,  or  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

§  1718.  The  plaintiff  may  proceed  in  the  action,  and 
recover  therein  the  chattel,  or  its  value,  although  he  has 
not  required  the  sheriff  to  replevy  it,  or  the  sherfit  has  not 
been  able  to  replevy  it. 

as  Hun,  68.  §  1719.  Where  part  only  of  two  or  more  distinct  chat- 
tels, specified  in  the  complaint,  has  been  replevied,  the 
plaintiff's  attorney  may,  with  or  before  the  notice  of  tri^, 
serve  upon  the  defendant's  attorney  a  notice,  that  he  aban- 
dons so  much  of  his  claim,  as  relates  to  those  which  have 
not  been  replevied ;  and  thenceforth  the  proceedings  are 
the  same,  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  have  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 
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§  1720.  An  allegation,  in  a  pleading   interposed  by 
*  either  party,  to  the  effect  that  the  party  pleading,  or  a 
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third  person,  was,  at  the  time  when  the  action  was  com- 
mence, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  owner  of  the  chattel,  or  that  it  was  then  his  property, 
is  a  sufficient  statement  of  title,  unless  the  right  of  action 
or  defence  rests  upon  a  right  of  possession,  b^  virtue  of  a 
special  property  ;  in  which  case,  the  pleadmg  must  set 
forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  party  pleading,  or  the  third  person,  was  entitled  to  the 
possession  of  the  chattel. 

§  1781.  Where  the  complaint  contains  a  sufficient  state-  3iHon,68» 
ment  of  the  plaintiff's  title,  a  general  allegation,  that  the  ^^  ^^* 
defendant  wrongfully  took  the  chattel,  is  sufficient,  with- 
out setting  forth  the  facts,  showing  that  the  taking  was 
wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plained of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  forth  the  facts,  showittg 
that  the  detention  was  wrongful. 

§  1722.  Where  the  plaintiff  recovers  a  chattel  which 
was  injured,  or  otherwise  depreciated  in  value,  while  it  was 
in  the  possession  or  under  the  control  of  the  defendant, 
under  such  circumstances,  that  the  plaintiff  might  recover 
damages  for  the  injury  or  depreciation,  in  an  action 
brought  against  the  defendant  therefor,  he  may  recover  the 
same  damages,  in  an  action  brought  as  prescribed  in  this 
article.  In  that  case,  he  must  set  forth  the  facts  in  his 
complaint,  and  demand  judgment  for  damages  accord- 
ingly. 

§  1723.  The  defendant  may  by  answer  defend,  on  the  ^^  ^jy  p^^ 
ground  that  a  third  person  was  entitled  to  the  chattel,  with-   i87. 
out  connecting  himself  with  the  latter's  title. 

§  1724«  Where  the  defence  is,  that  a  chattel,  to  recover 
which  the  action  is  brought,  was  distrained  doing  damage, 
an  allegation  that  the  defendant,  or  the  person  by  whose 
command  he  acted,  was  then  lawfully  possessed  of  the  real 
property,  and  that  the  chattel  was  distrained,  while  it  was 
doin^  damage  thereupon,  is  sufficient,  without  setting  forth 
the  title  to  the  real  property. 

§  1726.  Where  a  chattel  has  been  replevied  and  de- 
livered to  the  plaintiff,  or  to  a  x)erson  not  a  party  to  the 
action,  as  prescribed  in  the  foregoing  section  of  this  article, 
the  defendant's  attorney  may,  within  the  time  allowed  to 
him  for  the  service  of  a  notice  of  trial,  serve  upon  the 
plaintiff's  attorney,  a  notice,  that  the  defendant  demands 
judgment  for  the  return  of  the  chattel,  or  for  its  value, 
.either  with  or  without  damages  for  the  detention  thereof. 
Upon  the  trial,  a  copy  of  such  a  notice  must  be  furnished 
to  the  court  or  referee,  wit^  »  copy  of  the  summons  and  of 
Ijie  pleadings. 


r 
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7  Civ.  Pro.       g  1786.  The  verdict,  report,  or  decision  must  fix  the 

-68  N.  Y.      damages,  if  any,  of  the  prevailing  party.     Where  it  awards 

Sup$r.  Gt.     to  the  plaintiff  a  chattel,  which  has  not  heen  replevied,  or 

(J.  &  S.)  122.   where  it  awards  to  the  prevailing  party  a  chattel,  which  has 

been  replevied,  and  afterwards  delivered  by  the  sheriff  to 

the  unsuccessful  party,  or  to  a  person  not  a  party,  it  must 

also,  except  in  a  case  specified  in  the  next  section,  fix  the 

value  of  the  chattel,  at  the  time  of  the  trial. 

68N.  Y.  §1787.  A  verdict,  report,  or  decision,  in  favor  of  the 

Sape^  ct^    defendant,  shall  not  fix  the  value  of  the  chattel,  in  either  of 

c  ^x>  i?i  *^®  following  cases : 
^  k>S-^  9^^      1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel ; 

but  it  was  rightfully  distrained  doing  damage,  and  its  value 
is  greater  than  the  damages  sustain^  by  the  defendant,  by 
the  injury  for  which  it  was  distrained ;  m  which  case,  those 
damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel, 
but  the  defendant  had  a  special  property  therein,  and  the 
value  of  the  chattel  is  greater  than  the  value  of  the  special 
property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof ;  in  which  case,  the  value  of  the  special  property, 
or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict, 
report,  or  decision  must  set  forth  the  reason,  why  the  value 
of  the  chattel  is  not  fixed. 

116N.Y.170.  §  1788.  Where  the  action  is  brought  to  recover  two  or 
more  chattels,  the  verdict,  report,  or  decision  may  award  to 
one  party  one  or  more  distinct  chattels,  which  can  be  identi- 
fied, and  set  apart  from  the  others,  and  the  residue  to  the  other 
party ;  and,  if  necessary,  the  complaint  must  be  amended 
80  as  to  conform  thereto.  The  final  Judgment,  rendered 
thereupon,  must  award  to  each  party  the  same  relief,  with 
respect  to  the  fin(Ung  in  his  favor,  as  if  separate  judgments 
were  rendered  ;  except  that,  where  each  party  is  entitled  to 
an  absolute  award  of  a  sum  of  money,  against  the  other,  the 
smaller  sum  must  be  deducted  from  the  greater,  and  the 
balance  only  must  be  awarded. 

§  1789.  Where  the  plamtiff  is  entitled  to  judgment  by 
deiault,  for  want  of  an  appearance  or  pleading,  the  court, 
to  which  he  applies  for  judgment,  may  ascertain  and  deter- 
mine the  damages  to  which  he  is  entitled,  and  the  value  of 
the  chattel,  if  necessary ;  or  may  direct  a  reference,  or  a  writ 
of  inquiry,  for  that  purpose. 

68  N.  Y.  §  1780.  Final  judgment  for  the  plaintiff  must  award  to 

Super,  ct  him  possession  of  the  chattel  recovered  by  him,  with  his 
(J.  A  S.)  52.  damages,  if  any.  If  a  chattel  recovered  was  not  replevied, 
^  /  /f  A  ^2-  or  if,  after  it  was  replevied,  it  was  delivered  to  the  defend- 
ant, or  to  a  person  not  a  party,  as  prescribed  in  this  article, 
the  final  judgment  must  also  award  to  the  plaintiff  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  defendant,  if 
possession  thereof  is  not  delivered  to  the  plaintiff.    If  the  de< 
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fendant  has  demanded  Judgment  for  the  return  of  a  chattel, 
which  was  replevied,  and  afterwards  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  part v,  as  prescribed  in  this  article, 
final  judgment  in  his  favor  therefor  must  award  to  him  pos- 
session thereof,  with  his  damages,  if  any  ;  and  it  must  also 
award  to  him  the  sum  fixed  as  the  value  tnereof ,  to  be  paid  by 
the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  ease  is  one  of  those  specified  in  section  one  thou- 
sand seven  hundred  and  twenty-seven  of  this  act,  final  judg- 
ment in  favor  of  the  defendant  must  award  to  him  the  sum, 
fixed  as  therein  specified,  and,  if  it  is  not  collected,  the  de- 
livei^  of  the  chattel ;  or,  if  the  chattel  has  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he 
18  entitled  to  possession  thereof »  until  the  sum  so  awarded 
is  collected,  or  otherwise  paid.  The  Judgment  may  be 
docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it  was 
a  Judgment  for  the  full  amount  of  the  money,  including 
costs,  which  it  awards,  either  absolutely  or  conditionally. 

§  1731*  An  execution  for  the  delivery  of  the  posseBdoa  i36  k.t.  43o 
of  a  chattel,  and  to  satiafy,  out  of  the  property  of  the  Judg- 
ment  debtor,   a  sum  of  money  eontineently  awardra 
against  him,. must  contain,  in  adaition  to  &e  other .matten 
prescribed  by  law,  the  following  directions  : 

1.  Where  the  Judgment  is  rendered  in  favor  of  the  de^ 
fendant,  in  a  case  specified  in  section  one  thousand  serea 
hundred  and  twenty-seven  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff,  before  the  delivery,  pays  to 
him  the  sum  of  money  awfuxled  to  the  defendant,  with  in- 
terest and  the  sheriff's  fees ;  and,  in  case  the  chattel  cannot 
be  found  within  his  county,  then  to  satisfy  that  sum  out  of 
the  property  of  the  plaintiff. 

2.  In  an^  oth^  ease,  where  the  judgment  awards  a  sum 
of  money,  if  possession  of  the  chattel  is  not  delivered  to  the 
prevailing  party,  the  execution  must  require  the  sheriff,  if 
tiie  chattel  cannot  be  found  within  bis  county,  to  satisfy 
the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  Judgment  is  ren- 
dered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property, 
as  prescribed  in  this  section,  must  be  in  the  form  required 
by  law  for  a  like  direction,  where  an  execution  against 
property  is  issued  upon  a  Judgment  for  a  sum  of  money. 

§  1782.  For  the  purpose  of  taking  possession  of  a  chat- 
tel, by  virtue  of  such  an  execution,  the  powers  of  the 
sheriff  are  the  same,  as  where  he  is  required  to  replevy  a 
chattel. 

§  1 788.  A  plaintiff,  who  has  recovered  a  final  Judgment, 
cannot  maintain  an  acticm  against  the  sureties  in  an  under- 
taking, given  in  behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
lt)^W  arrested,  until  jrfter  the  return,  wholly  or  partly  uij- 
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satisfied  or  unexecuted,  of  an  execution  in  bis  favor  for  the 
deliyery  of  the  possession  of  the  chattel,  or  to  satisfy  a  sum 
of  money  out  of  the  property  of  the  defendant,  or  for  both 
purposes,  as  the  case  requires.  A  defendant,  who  has  re- 
covered a  final  judgment,  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  ^ven  to  procure 
a  replevin,  untU  after  a  like  return  of  a  similar  execution 
against  the  plaintiff. 

§  1 784.  In  such  an  action  against  the  sureties,  the  eher- 
Uls  return  to  the  execution  is  presumptive  evidence  of  a 
failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of 
money,  according  to  the  terms  of  the  undertaking. 

§  1786.  It  is  not  a  defence  to  such  an  action,  that  the 
chattel  was  injured  or  destroyed,  after  it  was  replevied, 
unless  the  injury  or  destruction  was  effected  by  the  act,  or 
with  the  consent  of  the  plaintiff  in  .the  action,  or  occurred 
after  the  chattel  was  taken  by  virtue  of  the  execution. 

tl789.  In  an  action  to  recover  a  chattel,  the  cause  of 
on  survives  or  continues,  notwithstanding  the  death  of 
either  party,  in  favor  of  or  against  his  executor  or  admin^ 
istrator.  Where  the  court  makes  an  order,  directing 
the  abatement  of  such  an  action,  as  prescribed  in  section 
«eveii  hundred  and  sixty-one  of  this  act,  an  action  may  be 
maintained,  upon  an  imdertaking,  given  for  the  purpose  of 
procuring  a  delivery  or  return  of  a  chattel,  as  if  final 
judgment,  awarding  to  the  adverse  party  possession 
thereof,  had  been  rendered  in  the  first  action,  and  an  exe- 
cution thereupon  had  been  returned  unexecuted  and  un- 
satisfied ;  except  that  damages  cannot  be  recovered  therein 
for  a  wrongful  taking,  withholding,  or  detention.  An  ac- 
tion to  recover  th«  chattel  cannot  be  maintained,  after  an 
action  has  been  commenced  upon  an  undertaking,  as  pre- 
flcribed  in  this  section. 

ARTICLE  SECOND. 

AonOH  TO  FOBBCLOSB  A  LiBN  I7FOH  ▲  CbATTBX*. 

S  1787.  Action ;  when  and  in  what  S  1789*  Jndffment. 

eoartamaintainahle.  17M.  Action  in  Inferior  oaurt. 

1788.  Warrant  to  eeize  chattel';  1741.  Application  of  this  articto^ 
proceedings  thereupon. 

IS  1150, 1286,  §  1 787.  An  action  may  be  maintained  to  foredose  a  lien 
Consoi.  Act  upon  a  chattel,  for  a  sum  of  money,  in  any  case  where  such 
87  Hun,  888.  ^  u^q  exists  at  the  commencement  of  the  action.  The  action 
may  be  brought  in  any  court,  of  record  or  not  of  record, 
which  would  have  jurisdiction  to  render  a  judgment,  in  an 
action  founded  upon  a  contract,  for  a  sum  equal  to  the 
amount  of  the  lien. 

111169  iss*),      §  1788.  Where  the  action  is  brought  in  the  supreme 

CoiiBof.Act   court,  a  superior  city  court,  the  marine  court  of  the  city  of 

J*  m"^;^^'   New  York,  or  a  county  court,  if  the  pldntiff  is  not  in  pos- 

session  of  the  chattel,  a  warrant  may  be  granted  by  the 
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court,  or  a  iudge  thereof,  commanding  the  sheriff  to  seize  the 
chattel,  and  safely  ieep  it  to  abide  thednal  judgment  in  the 
action.  The  provisions  of  title  third  of  chapter  seventh  of 
this  act  apply  to  such  a  warrant,  and  to  the  proceedings  to 
procure  it  and  after  it  has  been  issued,  as  if  it  was  a  warrant 
of  attachment,  except  as  otherwise  expressly  prescribed  in 
this  article. 

§  1 789.  In  an  action  brought  In  a  court  specified  in  the 
last  section,  final  Judment,  in  favor  of  the  plaintiff,  must 
specify  the  amount  af  the  lien,  and  direct  a  sale  of  the  chat- 
tel to  satisfy  the  same  and  the  costs,  if  any,  by  a  referee 
appointed  thereby,  or  an  officer  designated  therein,  in  like 
manner  as  where  a  sheriff  sells  personal  property  by  virtue 
of  an  execution ;  and  the  application  by  him  of  the  pro- 
ceeds of  the  sale,  less  his  fees  and  expenses,  to  the  payment 
of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It 
must  also  provide  for  the  payment  of  the  surplus  to  the 
owner  of  the  chattel,  and  for  the  safe  keeping  of  the  surplus, 
if  necessary,  until  it  is  claimed  by  him.  if  a  defendant, 
upon  whom  the  summons  is  personally  served,  is  liable  for 
the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

§  1740.  Where  the  action  is  brought  in  a  court,  other  |  isao.  Con- 
than  one  of  those  specified  in  the  last  section  but  one,  if  the  ^oi*  -^^^t. 
plaintiff  is  not  in  possession  of  the  chattel,  a  warrant,  com- 
manding the  proper  ofiSk^er  ta  seiae  the  chattel,  and  safely 
keep  it  to  abide  the  judnnent,  may  be  issued,  in  like  man^ 
ner  as  a  Warrant  of  attachment  may  be  issued  in  an  action 
founded  upon  a  contract,  brought  in  the  same  court ;  and 
the  provisions  of  law;,  applicable  to  a  warrant  of  attach- 
ment, issued  out  of  that  court,  apply  to  a  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to  pro- 
cure it,  and  after  it  has  been  issued ;  except  as  otherwise 
specified  in  the  judgment.  A  judgment  in  favor  of  the 
plaintiff,  in  such  an  action,  must  correspond  to  a  judgment, 
rendered  as  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an 
execution,  issued  out  of  the  court,  may  be  directed ;  and 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary, 
to  the  county  treasurer,  for  the  benefit  of  the  owner. 

g  1 74 1  •  lliis  article  does  not  affect  any  existing  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 
action ;  and  it  does  not  apply  to  a  case,  where  another  mode 
of  forcing  a  lien  upon  a  chattel  is  specially  prescribed 
by  law. 
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CHAPTER  XV. 

GPECIAL  PROVISIONS,  REGULATING  OTHER 
PARTICULAR  ACTIONS  AND  RIGHTS  OP 
ACTION.  AND  ACTIONS  BY  OR  AGAINST 
PARTICULAR  PARTIES. 

TITLE     I. — Matrimonial  actions. 

TITLE  II. — Actions  relating  to  a  corporation. 

TITLE  III. — Actions  relating  to  the  estate  of  a 

DRCIlDENT. 

TITLE  IV. — Other   special  actions  and    rights  of 

ACTION, 

TITLE  V. — Other  actions  by  or  against  particular 

PART-BS. 


TITLE  J. 

•   Matrimonial  a/ction4^ 

Abticli!  1.  Action  to  annnl  a  void  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  separation. 

4.  Provisions  applicable  to  tv;o  or  more  of  the  actions  s;:eci- 

fied  in  this  title. 

ARTICLE  FIRST. 
Action  to  annul  a  void  or  yoidablr  Marriage. 


\  1760.  Action  on  the  gronnd  of 

force,  frand,  etc. 
•  1751.  Ciutody,       maintenance, 

eic,  of  iSiue  of  t-vuzh  a 

mamage. 
176S.  Aclioa  on  tbo  ground  of 

phjrsical  incapacity. 
i;53.  Certain  proceedin^jS  i-egu- 

lated  in  action  to  an  tut  1 

marriage. 
1754.  Judgment     annulling    a 

niarriago  ;  how  far  ton- 

clasive. 
17&5.  How  next  friend  of  infant, 

lunatic,  fitc*  allowed  cO 

sue,  etc. 


I  1742.  Action  bj'  woman,  mar- 
ried under  10,  to  »nnal 
mirnage. 

1743.  In  v.'hat  other  cases  mar- 

riage may  be  annulled. 

1744.  Actioa    wlien  party   was 

undt  r  the  age  of  consent. 
17^5.  Id. ;  when  1  ormer  husband 

or  wife  wa 8  living. 
1746.  Id.  ;  where  party  was  an 

idiot. 
'  1747.  Id.  ;   whore  pariy  was   a 

lunatic. 
1718.  Act  Oil  by  next  friend  of 

idiot  or  lunatic. 
17J9.  Issue  ;    when   entitled  to 

succeed,  etc. 

§  1748.  [Am'd  1887.]  An  actioii  maybe  maintained  by 
tha  woman  to  procure  a  judgment  declaring  a  marriage 
contract  void,  and  annulling  the  marriage,  uiider  the  fol- 
lowing circumslances : 

L  Where  the  plaintiff  had  not  attained  the  age  of  sixteen 
years,  at  the  time  of  the  marriage. 

II.  Where  the  marriage  took  place  without  the  consent 
of  her  father,  mother,  guardian  or  other  person  having  tlie 
legal  charge  of  her  person, 

III,  Where  it  was  not  followed  by  consummation  or  cohab- 
itation,  and  was  not  ratified  by  any  mutual  assent  of  the 
parties  after  the  plaintiff  attained  the  age  of  sixteen  years. 
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ti74d«  An  action  may  also  be  maintained  to  pvocnrd  a 
gmeut,  declaring  a  marriage  contract  void  and  annulling 
the  marriaffe  for  either  of  the  following  causes,  existing  at 
the  time  ox  the  marriage  : 

1.  That  one  or  both  of  the  parties  had  not  attained  ih« 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living*  and  that  the  marriage  with  the  former  husband 
or  wife  was  then  in  fwce. 

8.  That  one  of  the  parties  was  an  idiot  or  a  limatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by 
force,  duress,  or  f raud« 

5.  That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  marriage  state.  But  an  action  can  be 
maintained,  imder  this  subdivision,  only  where  the  inca- 
pacity continues,  and  is  incurable. 

§  1744.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  had  not.atiained  the  age  of  legal 
consent,  may  be  maintained  by  the  infant,  or  by  either 
parent  of,  the  infant,  or  bv  the  guardian  of  the  infant's 
person ;  or  the  court  may  allow  the  action  to  be  maintained 
by  any  person,  as  the  next  friend  of  the  infant.  But  a 
marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or 
where  it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 

§  1746.  [Am*d  1882.]  An  action  to  annul  a  marriage, 
upon  the  ground  that  the  former  husband  or  wife  of  one  of 
the  parties  was  living,  the  former  marriage  being  in  force, 
may  be  maintained  by  either  of  the  parties  during  the  life- 
time of  the  other,  or  by  the  former  husband  or  wife. 
Where  it  appears,  and  the  judgment  determines,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that 
the  former  husband  or  wife  was  dead,  or  without  any 
knowledge  on  the  part  of  the  innocent  parly  of  such  former 
marriage,  the  issue  of  the  subsequent  marriage,  bom  or  be- 
gotten before  the  final  judgment,  are  deemed  for  all  pur- 
poses the  legitimate  children  of  the  parent  who  at  the  time 
of  the  mamage  was  competent  to  contract,  and  are  entitled 
to  succeed  as  such,  in  the  same  manner  as  other  legitimate 
children,  to  the  real  and  personal  estate  of  said  parent ; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment, 
and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons 
by  win. 

This  section  shall  be  construed  to  extend  to  all  cases  where 
the  judgment  or  decree  of  nullity  of  such  subsequent  mar- 
riage is  rendered  after  the  passage  of  this  act  whether  auch 
subsequent  marriage  was  contracted  before  or  after  the 
passage  hereof. 
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§  1V46*  An  action  to  annul  a  marriage,  on  the  giound 
that  one  of  the  parties  thereto  was  an  idiot,  may  be  main- 
tained, at  any  time  during  the  lifetime  of  ^ther  party,  by 
any  relative  of  the  idiot,  who  has  an  interest  to  avoid  the 
marriage. 

§  1747.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  thereto  was  a  limatic,  may  be  main- 
tained, at  any  time  during  the  continuance  of  the  lunacy, 
or,  after  the  death  of  the  lunatic  in  that  condition,  and 
during  the  life  of  the  other  party  to  the  marriage,  by  any 
relative  of  the  lunatic,  who  has  an  interest  to  avoid  the 
marriage.  Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind  ;  but, 
in  that  case,  the  marriage  shall  not  be  annulled,  if  it  appears 
that  the  parties  freely  cohabited  as  husband  and  wife,  after 
the  lunatic  was  restored  to  a  sound  mind. 

g  1748.  Where  no  relative  of  the  idiot  or  lunatic  brings 
an  action  to  annul  the  marriage,  as  pi^escribed  in  eith^  of 
the  last  two  sections,  the  court  mfiy  allow  «n  action  for  that 
purpose  to  be  maintained,  at  any  time  during  the  lifetime 
of  both  the  parties  to  the  marriage,  by  any  person  as  the 
next  friend  of  the  idiot  or  lunatic.  But  this  section  does 
not  apply,  where  the  marriage  might  have  beeD  annulled, 
at  the  suit  of  the  lunati<^  as  prescribed  in  the  last  section. 

§  J  749.  A  child  of  a  marriage,  which  is  annulled  on 
the  ground  of  the  idiocy  or  lunacy  of  one  of  its  parents,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  the  parent 
who  is  of  sound  mind. 

§  1750.  An  action  to  annul  a  marriage,  on  the  ground 
that  the  consent  of  one  of  the  parties  thereto  was  obtained 
by  force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  so  obtained.  Such  an  ac- 
tion may  also  be  maintained,  during  the  life-time  of  the 
other  party,  by  the  par^it  or  the  guardian  of  the  person  of 
the  party,  whose  consent  was  so  obtained,  or  by  any  relative 
of  that  party,  who  has  an  interest  to  avoid  the  marriage. 
But  a  marriage  shall  not  be  annulled  on  the  ground  of  force 
or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily 
cohabited  as  husband  and  wife ;  or  on  the  ground  of  fraud, 
if  it  appears  that,  at  any  time  before  the  commencement 
thereof,  the  parties  voluntarily  cohabited  as  husband  and 
wife,  with  a  full  knowledge  of  the  facts  constituting  the 
fraud. 

§  17^1.  The  court  must,  upon  the  application  of  the 
plaintiff,  award  the  custody  of  the  children  of  a  marriage, 
w;hich  is  annulled  on  the  ground  of  force,  duress,  or  fraud, 
to  the  innocent  parent,  unless  it  appears  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  custody  of  one  or  more 
of  the  children,  in  which  case  the  court  must  give  such  di- 
rections relating  thereto,  as  the  interests  of  the  difld  or 
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children  require.  The  judgment  may  make  proyision  for 
the  education  and  maintenance  of  the  chiidr^,  out  of  the 
property  of  the  guilty  parent. 

§  1762.  An  action  to  annul  a  marriage,  on  the  groimd 
tha]k  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state,  may  be  maintained  only  by  the  in- 
jured party,  against  the  party  whose  incapacity  is  alleged. 
Such  an  action  must  be  commenced,  before  two  years  have 
expired  since  the  marriage. 

S  1 758.  In  an  action  brought  as  prescribed  in  this  ar- 
ticle, a  final  judgment,  annulling  the  marriage,  shall  not  be 
rendered  by  default,  for  want  of  an  appearance  or  pleading, 
or  npon  the  trial  of  an  issue,  without  proof  of  the  facts, 
upon  which  the  allegation  of  nullity  is  founded.  And  the 
declaration  or  confession  of  either  party  to  the  marriage 
is  not  alone  sufficient  as  proof ;  but  other  satisfactory  evi- 
dence of  the  facts  must  be  produced.  In  such  an  action, 
except  where  it  is  founded  upon  an  allegation  of  the  physi- 
cal incapacity  of  one  of  the  parties  thereto,  the  court  must» 
upon  the  application  of  either  of  the  parties,  make  an  or- 
d^  directing  the  trial,  by  a  jury  of  all  the  issues  of  fact ; 
or  it  may,  of  its  own  motion,  make  an  order  directing  the 
trial,  by  a  jury,  of  one  or  more  issues  of  fact ;  for  which 
purpose^  the  questions  to  be  tried  must  be  prepared  and 
settledv,  as  prescribed  in  section  nine  hundred  ana  seventy 
of  this  act 

§  1764.  A  final  judgment,  annulling  a  marriage,  ren- 
dered during  the  life-time  of  both  the  parties,  is  conclusive 
evidence  of  the  invalidity  of  the  marriage,  in  eveir  court, 
of  record  or  not  of  record,  in  any  action  or  special  pro- 
ceeding, civil  or  criminal.  Such  a  judgment,  rendered 
after  the  death  of  either  party  to  the  marriage,  is  conclu- 
sive only  as  against  the  parties  to  the  action,  and  those 
claiming  under  them. 

§  1 756.  An  order,  allowing  a  person  to  maintain  an  ac- 
tion, as  the  next  friend  of  an  infant,  as  prescribed  in  sec- 
tion one  thousand  seven  hundred  and  forty-four  of  this 
act,  or  as  the  next  friend  of  an  idiot  or  lunatic,  as  prescribed 
in  section  one  thousand  seven  hundred  and  forty- eight  of 
this  act,  may  be  granted  by  the  court,  in  its  discretion,  with- 
out notice,  or  upon  notice  to  such  persons  and  in  such  a 
manner,  as  it  deems  proper.  A  motion  to  vacate  such  an 
order  must  be  made  at  a  term  held  by  the  judge  who 
granted  it^  unless  he  is  dead,  out  of  office,  or  unable  to  hear 
it  by  reason  of  sickness  or  otherwise ;  or  unless  he  expressly 
directs  it  to  be  heard  at  a  tenn  held  by  another  judge.  But 
where  such  an  order  has  been  granted,  the  court,  to  which 
application  for  final  judgment  is  made,  may  dismiss  the 
complaint,  if  justloe  so  requires,  although,  in  a  like  oase, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to 
judgment. 
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ARTICLE  SECOND. 

Action  fob  a  Divobck. 

I  ir56.  In  what  caaos  action  may  |  1760.  Regulations  when  action 

be  mairtained.  brought  hy  wife. 

1757.  Answer  ;   mode  of  trial ;  1760.  Id.  ;  when  action  biooght 

Indgment  by  default.  by  hneband. 

1768.  When  diroree  denied,  al-  1761.  Marriage  after  divcftce  for 

though  adultery  proved.  adultery. 

118N.Y.M9.  g  1 756.  In  either  of  the  following  cases,  a  husband  or 
a  wife  may  maintain  an  action,  against  the  other  party  to 
the  marriage,  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  marriage,  by  reason  of  the  defendant  s 
adulteiy : 

1.  Where  both  parties  were  residents  of  the  State,  when 
the  offence  was  committed. 

2.  Where  the  parties  were  married  within  the  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when 
the  offence  was  committed,  and  is  a  resident  thereof,  when 
the  action  is  commenced. 

4  Where  the  offence  was  committed  within  the  State, 
and  the  injured  party,  when  the  action  is  commenced,  is  a 
Tesldentof  the  State. 

8  1767.  The  answer  of  the  defendant  may  be  made, 
without  verifying  it,  notwithstanding  the  veriflcation  of 
the  complaint!  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  coiirt  must,  upon  the  application  of  either 
party,  or  it  may,  of  its  own  motion,  make  an  order  direct- 
ing the  trial,  by  a  jury,  of  that  issue ;  for  which  purpose, 
the  questions  to  be  tried  mui^t  be  prepared  and  settl^,  a^ 
prescribed  in  section  nine  hundred  and  seventy  of  this  aci. 
If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  in  appearing  or 
pleading,  the  plaintiff,  before  he  is  entitled  to  judgment, 
must  nevertheless  satisfactorily  prove  the  material  allega- 
tions of  his  complaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court 
of  the  State  of  competent  jurisdiction,  against  him  in  favor 
of  the  defendant  for  a  divorce  upon  the  ground  of  adultery. 

§  1768.  In  either  of  the  following  cases,  the  plaintiff 
is  not  entitled  to  a  divorce,  although  the  adultery  is  estab- 
lished : 

1.  Where  the  offence  was  committed  by  the  procurement 
or  with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the 
plaintiff.  The  forgiveness  may  be  proved,  either  affirma- 
tivtsly,  or  by  the  voluntazy  cohabitation  of  the  parties,  witji 
the  knowledge  of  the  fact. 

8.  Where  there  has  been  no  express  forgiveness,  and  no 
voluntary  cohabitation  of  the  parties,  but  the  action  was 
not  commenced  within  five  years  after  the  discovery,  Jt>y 
the  plaintiff,  of  the  offence  charged. 
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4.  Where  the  plaintiff  has  also  bo^ii  guilty  of  adultery, 
under  such  circumstances,  that  the  defendant  would  have 
been  entitled,  if  innocent,  to  a  divorce. 

§  1759.  [Am*d  1894,  amendmsntio  take  effect  SeptenAer  1,  199  NT.  666. 
1894.]     Where  the  action  is  brought  by  the  wife,  tne  follow- 
ing regulations  appTy  to  the  proceedings  : 

1.  The  legitimaey  of  auy  child  of  the  marriage,  bora  or 
begotten  before  the  commencement  of  the  action,  is  not 
affected  by  the  judgment  dissolving  the  marriage. 

2.  The  court  uj ay,  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  suitably  for  the 
education  and  maintenance  of  the  children  of  the  marriage, 
and  for  the  support  of  plaintiff,  as  jastice  requires,  having 
regard  to  the  circumstances  of  the  respective  parties ;  and 
may,  by  order,  after  due  notice  to  the  defendant,  at  any 
time  after  final  judgment,  vary  or  modify  such  a  direction. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff  is  the  owner  of  any  real  property  ; 
or  has,  in  her  possession,  or  under  her  control,  any  per- 
sonal property,  or  thing  in  action,  which  was  left  with  her 
hj  the  def'eadant,  or  acquired  by  ^  her  own  industry,  or 
given  to  her  by  bequest  or  otherwise  ;  or  she  is  or  may 
thereafter  become  entitled  to  any  property,  by  the  decease 
of  a  relative  intestate,  the  defendant  shall  not  have  any 
interest  therein,  absolute  or  oontiDgent,  before  or  after  her 
death. 

4.  Where  final  judgment  is  rendered  diRSolving  the 
marriage,  Uie  plaintiff's  inchoate  right  of  dower,  in  any  rcAl 
propeitjr,  of  which  the  defendant  then  is  or  was  theretofore 
seized,  is  not  affected  by  the  judgment. 

§1700.    Where  the  action  is  brought  by  the  husband,    118N.Y.649. 
the  following  regulations  apply  to  the  proceedings  : 

1.  The  legitimacy  of  a  child,  bom  or  begotten  before  the 
commission  of  the  offence  charged,  is  not  affected  by  a  judg- 
ment dissolving  the  marriage;  but  the  legitimacy  of  any 
othev  child  of  the  wife  may  be  determined,  as  one  of  the 
issuen  in  the  action.  In  the  absence  of  proof  to  the  contrary, 
the  le;:;itimHcy  of  all  ihe  children,  begotten  before  the  com- 
mencement of  the  action,  must  be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair, 
or  otherwise  affect,  the  plaintiff's  rig[hts and  interestsy  in  and 
to  any  real  or  personal  property,  which  the  defendant  owns 
or  possesses,  when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage, 
the  defendant  is  not  entitled  to  dower  in  any  of  the  plain- 
tiff's real  property,  or  to  a  di  tributive  share  in  his  personal 
property. 

§  1761«    Where  a  marriage  is  dissolved  as  prescribed  in  8  Abb.  N. 
this  article,  the  plaintiff  may  marry  again,   during  the  life-  0.400. 
time  of  the  defendMut ;  but  a  d  fendant,   adjudged  to  be 
fSnilty  of  adultery,  shall  not  marry  again,  until  the  death  of 
the  plaintiff.    Bnt  thin  section  does  not  prevent  the  remar- 
riage ot  the  [-arties  to  the  action. 


ARTICLE  THIRD. 
Action  tor  a  Sspabatzoh* 

.f  t79L  For  wlutt  caiiaes  action  pUintUTB  miicoiidaoL 

may  be  mamtained.  §  17C6.  Support,  maintenance,  etc, 

1768.  Id. ;  in  what  cases.  of  wife  and  children. 

1764.  Requisites  of  complaint.  1767.  Judgment    for    sepantioa 

1766.  Defendant    may  set  up  may  be  revoked. 

JJn:  Y.2W.       §  1762.  In  either  of  the  cases  specified  in  the  next  sec- 
Q  JM6.  ^^^'^^  *^  action  may  be  maintained,  by  a  husband  or  wife, 

110N.Y.188.  against  the  other  party*  to  the  marriage,  to  procure  a  judg- 
ment, separating  the  parties  from  bed  and  board,  foreyer, 
or  for  a  limited  time,  for  either  of  the  following  causes : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by 
the  defendant, 
ss  N.  T.  2.  Such  conduct,  on  the  prirt  of  the  defendant  towards 

stkte  ^p.   the  plaintiff,  as  may  render  it  unsafe  and  improper  for  the 
"      former  to  cohabit  with  the  latter, 

8.  The  abandonment  of  the  plaintiff  by  the  defendant. 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of 
the  defendant  to  provide  for  her. 

120N.T.486.  §  1768.  Such  an  action  maybe  maintained,  in  either 
of  the  following  cases : 

1 .  Where  both  parties  are  residents  of  the  State,  when 
the  action  is  oommenced« 

2.  Where  the  parties  were  married  within  the  State,  and 
the  plaintiff  is  a  resident  tliereof,  when  the-  action  is  com- 
n^enced. 

^  Where  the  parties,  having  been  nuurried  without  the 
State,  have  become  residents  of  the  State,  and  have  con- 
tinued to  be  residents  thereof  at  least  one  year ;  and  the 
plaintiff  is  such  a  resident,  when  the  action  is  commenoed* 

§  1764.  The  complaint  in  such  an  action  must  specify 
particularly  the  nature  and  circumstances  of  the  defend- 
ant's misconduct,  and  must  set  forth  the  time  and  place  of 
each  act  complained  of,  with  reasonable  certainty. 

17  Abb.  N.       §  1766.  The  defendant  may  set  up,  in  lustification,  the 
G.  286.  misconduct  of  the  plaintiff ;  and  if  tiuit  defence  is  estab- 

lished to  the  satisfaction  of  the  court,  the  defendant  is  en- 
titled to  judgment 

91N.Y.  881.  §  1766.  Where  the  action  is  brought  by  the  wife,  the 
court  may,  in  tKe  final  judgment  of  separation,  give  such 
directions,  as  the  nature  and  circumstances  of  the  case  re- 
quire. In  particular,  it  may  compel  the  defendant  to  pro- 
vide suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  support  of  the  plain- 
tiff, as  justice  requires,  having  regard  to  the  circumstances 
of  the  respective  parties.  And  the  court  may,  in  aueh  an 
action,  render  a  judgment,  compelling  the  defenduit  to 
make  the  provision  specified  in  this  section,  where,  under 
the  circumstances  of  the  case,  such  a  judgment  is  proper, 
without  rendering  a  Judgment  of  separation. 


§  1767.  Upon  the  joint  appiicution  of  the  ptfties^  Ac- 
companied with  satisfactory  evidence  of  their  iieconcilia- 
tion,  a  judgment  for  a  separation,  forever*  or  for  a  limited 
period,  rendered  as  prescribed  in  this  article,  may  be  re- 
voked at  any  time,  by  the  court  which  rendered  it,  subject 
to  such  regulations  and  restrictions  as  the  court  thinks  fit 
to  impose.  • 

ARTICLE  FOURTH. 

Pbotisions  afplicablb   to   Two   or   mobe   of   the 
Actions  specified  m  this  Title. 

1 1766.  Mftnied  wonum  deemed  a  chUdren. 

resident  in  certain  cases.  f  1772.  Support.  maintenance.etc., 

1709.  Alimony ;  e^rpenses  of  ac-  of  wife  and    chilaten. 

tlon;   and  costs;    how  Sequestration, 

awarded.  1778.  Id.;    when   enforced   "bj 

1770.  What  is  deemed  a  coon- '  poniehment     for    con- 

terclaim.  tempt. 

1771.  C!oart  to  give  directions  1974.  Bmlations       lespeotfng 

as  to  custody,  etc,  of  .  jadgnient  hy  defanit 

§  1768.  If  a  married  woman  dwells  within  the  State, 
when  she  commences  an  action  against  her  husband,  as 
prescribed  in  either  of  the  last  two  articles,  she  is  deemed 
a  resident  thereof,  although  her  husband  resides  elsewhere. 

§  1769.  Where  an  action  is  brought,  as  prescribed  in  U  Week, 

either  of  the  last  two  articles,  the  court  may,  in  its  discre-  5?6aW^)-06 

tion,  during  the  pendency  thereof,  from  time  to  time,  u:ako  «|  liuu'jwo! 

and  modify  an  order  or  orders,  requiring  the  husband  to  B  Civ.  'pro! 

pay  any  sum  or  sums  of  money,  necessary  to  enable  the  JS V  y  402. 

wife  to  carry  on  or  defend  the  action,  or  to  provide  suitably  25  N.  Y*. 
for  the  education  and  maintenance  of  the  children  of  the     Stote  Ben. 

marriage,  or  for  the  support  of  the  wife,  having  regard  to  ,,fli^  y  1^* 

the  circumstances  of  the  respective  .parties.  The  final  m  li  602 
judgment  in  such  an  action  may  award  costs,  In  favor  of 
or  against  either  party,  and  an  execution  may  be  issued  for 
the  collection  thereof,  as  in  an  ordinary  case  ;  or  the  court 
may,  in  the  judgment;,  or  by  an  order  made  at  any  time, 
direct  the  costs  to  be  paid  out  of  any  property  sequestered, 
or  otherwise  in  the  power  of  the  court. 

I  1770.  lAm'd  ISSl.]  Where  an  action  is  brought  by  im)n.Y.181 
eitner  husband  or  wife,  as  prescribed  in  either  of  the  last 
two  articles,  a  cause  of  action  against  the  plaintiff  and  in 
favor  of  the  defendant,  arising  under  either  of  said  articles, 
may  be  interposed,  in  connection  with  a  denial  of  the  ma- 
terial allegation  of  the  complaint,  as  a  counter  claim. 

§  1771.  Where  an  action  is  brought  by  either  husband 
or  wife,  as  prescribed  in  either  of  the  last  two  articles,  the 
court  must,- except  as  otherwise  expressly  pre;scribed  in 
those  articles,  give,  either  in  the  final  judgment,  or  by  one 
or  more  orders,  made  from  time  to  time,  iS^fore  final  judg- 
ment, such  directions,  as  justice  requires,  between-  i& 
parties,  for  the  custody,  care,  and  education  of  any  of  the 
diildren  of  the  marriage     Where  the  action  was  brou^^ 


r 


OOTPORT— MAINTEKANCE.  SSITO-ITM 


10X)a]j80^. 
14    Week. 
Btg.  660. 
14  N.  Y. 
State  Rep. 
S255. 


14   Week. 
Dig.  560. 
10 1)aly  a06. 
94  Han,  839. 


4  Dem.  SO?. 
9  Civ.  Pro. 
482. 

84N.T. 
State  Rep. 
1. 


u 


tiB  prescribed  in  article  third  of  this  title,  the  court  may,  by 
order^  at  any  time  after  final  judgment,  annul,  vary,  dr 
modify  such  a  direction* 

§  1772.  Where  a  judgment  rendered,  or  an  order  made, 
as  prescribed  in  this  article,  or  in  either  of  the  last  two 
articles,  requires  a  husband  to  provide  for  the  education  or 
maintenance  of  any  of  the  children  of  a  marriage,  or  for 
the  support  of  his  wife,  the  court  may,  in  its  discretion, 
also  direct  him  to  give  reasonable  security,  in  such  a  man- 
ner, and  within  such  a  lime,  as  it  thin  Its  proper,  for  the 
payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security  or  to 
make  any  payment  required  by  the  terms  of  such  a  judg- 
ment or  order,  whether  he  has  or  has  not  given  security 
therefor ;  or  to  pay  any  sum  of  money  which  he  is  required 
to  pay  by  an  order,  made  as  prescribed  in  section  one  thou- 
sand seven  hundred  and  sixty-nine  of  this  act ;  the  court 
may  cause  his  pereonal  property,  and  the  rents  and  profits 
of  his  real  property,  to  be  sequestered,  and  may  appoint  a 
receiver  thereof.  The  renls  and  profits,  and  other  property, 
so  seq^uestered,  may  be,  from  time  to  time,  applied,  under 
the  du*ection  of  the  court,  to  the  payment  of  any  of  the 
sums  of  money  specified  in  this  section,  as  justice  requires. 

§  1773.  Where  the  husband  makes  default  in  pa^g 
any  sum  of  money  specified  in  the  last  section,  as  required 
by  the  judgment  or  order  directing  the  payment  thereof ; 
and  it  appears  presumptivel}^  to  the  satisfaction  of  the 
court,  that  payment  cannot  be  enforced  by  means  of  the 
proceedings  prescribed  in  the  last  section,  or  by  resorting 
to  the  security,  if  any,  given  as  therein  prescribed,  the  court 
may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the 
payment ;  and  thereupon  proceedings  must  be  takan  to 
punish  him,  as  prescribed  in  title  third  of  chapter  seven- 
teenth of  this  act.  Such  an  order  to  show  cause  may  also 
be  made,  without  any  previous  sequestration,  or  direction 
to  give  security,  where  the  court  is  satisfied  that  they  would 
be  ineffectual. 

§  1774.  In  an  action  brought  as  prescribed  in  this  title, 
a  final  judgment  shall  not  be  rendered  in  favor  of  the  plain- 
tiff, upon  the  defendant's  default  in  appearing  or  pleading, 
unless  either  the  summons  and  a  copy  of  ihe  complaint 
were  personally  served  upon  the  defendant ;  or  the  copy  of 
the  summons  delivered  to  the  defendant,  upon  personal 
service  of  the  summons,  or  delivered  to  him  without  the 
State,  or  published,  pursuant  to  an  order  for  that  purpose, 
obtained  as  prescribed  in  chapter  fifth  of  this  act,  contains 
the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit !  **  Action 
to  annul  a  marriage ;"  **  Action  for  a  divorce  ;'*  or  '' Action 
for  a  separation  \"  according  to  the  article  of  this  title. 
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under  which  the  action  is  brought*  Where  the  summons 
is  personally  served,  but  a  copy  of  the  complaint  is  not 
served  therewith ;  or  where  a  copy  of  the  summons  and  a 
copy  of  the  complaint  are  delivered  to  the  defendant  with- 
out the  State;  the  certificate  or  aflBdavit  proving  service, 
must  ailirmatively  state,  in  the  body  thereof,  that  such  am 
inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  ^e  of  the  copy  of  the  summons  delivered 
to  the  defendant. 

TITLE  IL 

Actions  rekUiiig  to  a  corporation. 

Artiouc  1.  AcUon  bj  a  corporation,  and  action  against  a  corporation, 
to  lecoyer  damages  or  propert  j. 
2.  Judicial  saperviBion  of  a  corporation,  and  of  the  officers 

and  members  thereof. 
8.  Actions  to  procure  the  dissolution  of  a  corporation,  and 
actions  to  enforce  the  individual  liability  of  the  officers 
or  members  of  a  corporation,  with  or  witbout  a  dissolur 
tion  thereof. 

4.  Action  by  the  people  to  annnl  a  corporation . 

5.  ProYii^ons  appjicaole  to  two  or  more  of  the  actions  spect> 

fled  in  this  tiUe. 

ARTICLE  FIRST. 

Action   by   a   Cobpokation,  akd  Action   againbt  a 
Corporation,  to  recover  Damages  or  Property. 

§  1775.  Complaint  in  actions  by  or       $  1778.  Action  against  a  corpora- 
{^ainst  corporations.  tlon  upon  a  note,  etc. 

17  re.  When  proof  of  corporate  1779.  When  foreign  corporation 

existence  unnecessary.  may  i^ue. 

17  r7.  Misnomer,  when  waived.  1780.  When  foreign  corporation 

may  be  sued.  ccx> 

§  1775.  In  an  action  brought  by  or  against  a  corpora-  ii  Week, 

tion,  the  complaint  must  aver  that  the  plaintiff,  or  the  de-  5Jf;  '^p-^ 

fencbmt,  as  the  case  may  be,  is  a  corporation ;  must  state  f^i^^^'       ' 

whether  it  is  a  domestic  corporation  or  a  foreign  corpora-  2N.Y.8tate 

tion  ;  and,  if  the  latter,  the  state,  country,  or  government,  J^P-  «»'2- 

by  or  under  whose  laws  it  was  created.    But  the  plaintiff  ggo     * 

need  not  set  forth,  or  specially  refer  to,  any  act  or  proceed-  a  n.  y. 

ing,  by  or  under  which  the  corporation  was  created.  state  Rep. 

17  Id.  S89 ;  5  N.  Y.  Sopp.  2 ;  68  Hun,  80r.  ^^' 

§  1 7  7 6.  In  an  action, brought  by  or  against  a  corporation .  g  j  n  y.  474. 

the  plaintiff  need  not  prove,  upon  the  trial,  the  existence  2i  Week, 

of  the  corporation,  unless  the  answer  is  verified,  and  con-  Jg^^y  12 

tains  an  affirmative  aUegation  that  the  plaintiff,  or  the  ^^yr^gfa^^. 

defendant,  as  the  case  may  be,  is  not  a  corporatior,  t  j-  s^/<  .>  7  \ 

§  1777.  In  an  action  or  special  proceeding,  brought  by 
or  against  a  corporation,  the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  statement  of  the  corporate 
name,  unless  the  misnomer  is  pleaded  in  the  answer,  qx 
other  pleading  in  the  defendant's  behalf. 


^     m  CORPORATIONS.  §§1778-1780 

»SHim,66.^  §  1778.  In  an  acticMi  against  a  foreign  or  domestic  cor- 
?Sv^ :^  poration,  to  recover  damages  for  the  non-payment  of  a 
50.  *   promissory  note,  or  other  evidence  of  debt,  for  the  absolute 

IS  Abb.  N.  payment  of  money,  upon  demand,  or  at  a  particular  time, 
{oiN%'489    o^  order,  extending  tbe  time  to  answer  or  demur,  shall  not 
18  Abb.  n!  be  CTanted,  except  by  the  court,  upon  notice  to  the  plain 
c.  476.  tifirs  attorney.     In  such  an  action,  unless  the  defendant 

17  Civ.  Pro.   serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an 
58  Hun,  8&     Order  of  a  judge,  directing  that  the  issues  presented  oy  the 
S8  N.  Y.        pleadings  be  tried,  tbe  plaintiff  may  take  judgment,  as  in 
state  Rep.   case  of  default  in  pleading,  at  the  expiration  of  twenty  days 
29  Id.  796/'   after  service  of  a  copy  of  the  complaint,  either  personally 
iiQN.T.tfS.  with  the  summons,  or  upon  the  defendant's  attorney,  pur- 
suant to  his  demand  therefor ;  or,  if  the  service  of  the 
summons  was  otherwise  than  personal,  at  the  expiration  of 
twenty  days  after  the  service  is  complete. 

§  1779.  An  action  may  be  maintained  by  a  foreign  cor- 
poration, in  Uke  manner,  and  subject  to  tlie  same  regula- 
tions, as  where  the  action  is  brought  by  a  domestic  corpo- 
ration, except  as  otherwise  specially  prescribed  by  law.  But 
a  foreign  corporation  cannot  maintain  an  action,  founded 
upon  an  act,  or  upon  a  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made  and  enteied  into  in  consid- 
eration of,  an  act,  which  the  laws  of  tbe  State  forbid  a  cor- 
poration or  association  of  individuals  to  do,  without  express 
authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign 
corporation,  held  witbin  the  State,  where  such  a  meeting  is 
authorized  by  tbe  laws  of  the  state,  country,  or  government, 
by  or  under  which  the  corporation  is  created ;  or  of  an  act, 
done  at  such  a  meeting,  which  is  not  in  conflict  with  the 
same  laws,  or  the  laws  of  the  State. 


84  N.Y.  367.  §  1780.  An  action  against  a  foreign  corporation  may  be 
MHim,a».  maintained  bjr a  resident  of  the  State,  or  by  a  domestic 
SupCT.  ct  corporation,  for  any  cause  of  action.  An  action  against  a 
(J.^s.).?8i.  foreign  cotporation  may  be  maintained  by  another  foreign 
18  Abb.  w.  corporation,  or  by  a  non-resident,  in  one  of  the  following 
18  N  V         cases  only  : 

Btate  iicp.       1-  Where  the  action  is  brought  to  recover  damages  for 
m.   the  breach  of  a  contract,  made  within  the  State,  or  relating 
J5?i^;!i^  to  property  s-ituated  within  the  State,  at  the  time  of  the 
^"•^«^    making  thereof. 

2.  Where  it  is  broueht  to  recover  real  property  situated 
within  the  State,  or  a  chattel,  which  is  replevied  within  the 
State. 

8.  Where  the  cause  of  action  arose  within  the  State, 
except  where  the  object  of  the  action  is  to  affect  the  title  Ut 
real  property  situated  without  the  State. 
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ARTICLE  SECOND, 

Jvmcmii    SuPBRYUjiOH  of  a   Cobfobatioh,   ajcd  of 
TBB  OwncBoa  A2n>  MRiniwm  thxbbof,  * 

%  1781.  Action  asainet  directors,       (  1782.  By  whom  actlan  to  be 
etc. ,  oxa  corporation  for  brought, 

mlscoadnct  1788.  Tbu   vtlcle,    how  ecm- 

stnied 

§  1781*  An  action  maybe  maintained  against  one  or  4  cit.  Fw. 
more  trustees,  directors,  managers,  or  odier  officers  of  a  ^^ 
corporation,  to  procure  a  judgment  for  the  following  pur-  JJ^*^' 
poses^,  or  so  much  thereof  as  the  case  requires :  47  Hon,  ft??. 

1.  Compelling  the  defendants  to  account  for  their  official  29  N.  T. 
conduct,  in  the  management  and  disposition  of  the  funds     ^^**^28! 
and  property-,  committed  to  their  charge.  I3i  N.Y  269. 

S!.  CompelHog  them  to  pay  to  the  corporation,  which  they 
represent,  or  to  its  creditors,  any  money,  and  the  value  of 
any  property,  which  they  have  acqaired  to  themselves,  or 
transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties. 

8.  Suspending  a  defendant  from  exercising  h!s  office, 
where  it  appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or 
conviction  of  misconduct,  and  directing  a  new  election  to 
be  held  by  the  body  or  board,  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval ;  or,  where  there  is  no  such  hoaj  or  board,  or  where 
all  the  members  thereof  are  removed,  airecting  the  removal 
to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacancies. 

5.  Betting  aside  an  alienation  of  property,  made  by  one 
or  more  trustees,  directors,  managers,  or  other  officers  of  • 
corporation,  contrary  to  a  provision  of  law,  or  for  a  purpose 
foreign  to  the  lawful  business  and  objects  of  the  corpora- 
tion, where  tbe  alienee  knew  the  purpose  of  the  fdienation/ 

6.  Restrainkig  and  preventing  such  an  alienation,  where 
it  is  threatened,  or  where  there  is  good  reason  to  appre- 
hend that  it  wifl  be  made. 

§  1788.  An  action  may  be  brought,  as  prescribed  in  the  66  Bow.  Fr. 

last  eeotion.,  by  the  AttorneyGeneral  in  behalf  of  the  peo-  ^42. 

pie  of  the  State  ;  or,  except  where  the  action  is  brought  for  2So'  ^*'°' 

the  .purpose  specified  in  subdivision  third  or  fourth  of  that  4?  Han  S77. 

section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  20  N.  T. 

director,   manager,  or  other   officer  of  the  oorporation,  state  i^p. 
having  a  genenil  superintendence  of  its  concerns.                 134  n.t.  269! 

§  1783.  This  article  does  not  divest  or  impair  any  visi- 
tatorial power  over  a  co^poratibn,  which  is  vested  by  statute 
in  a  corpomte'body,  or  a  public  A^oer. 


r 
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ARTICLE  THIRD, 

Actions  to  procure  the  Dissolution  op  a  Corpora- 
tion, AND  Actions  to  enforce  the  individual 
Liability  of  the  Officers  or  Meubers  of  a  Cor- 
poration, WITH  OR  WITHOUT  A  DISSOLUTION  THEREOF. 

%  1784.  Action  by  judgment  cred-  $  1790.  Makine  Btockholders,  etc., 

itor  for  sequestration,  parties, 

etc.  1791.  When  separate  action  may 

1765.  Action  to  dissolye  a  cor-  be      brought      against 

poration .  them. 

1786.  Id. ;    by    whom    to    be  179S.  Proceedings  in  either  ac- 

bronght  tion. 

1787.  Temporary  Injunction.  1798.  Judgment  j    property   of 

1788.  Recelyer  may  be  appoint-  corporation  to  be  dis- 

ced. Permanent  ana  tem-  tributed. 

porary receiver.  Powers,  1704.  Id.;  stock  nubscriptions to 

etc.,  of    temporary  re-  be  recovered, 

ceiver.  179S.  Id. :  as  to  liabilities  of 

17W.  Additional    powers    and  directors     and    stock- 

dnties  may  be  conferred  holders, 

upon     temporary     le-  1796.  Effect  of  this  article  limit- 

ceiver.  ed. 

6  Civ.  Pro.  §  1784.  Where  final  judgment  for  a  sum  of  money  has 
9a  '  '  been  r^idered  against  a  corporation  created  by  or  under 
87  Hun,  68S.  the  laws  of  the  State,  and  an  execution,  issued  thereupon 
to  the  sheriff  of  the  county,  where  the  corporation  tran- 
sacts its  general  business,  or  where  its  principal  office  is 
located,  d&s  been  returned  wholly  or  partly  unsatisfied,  the 
judgment  creditor  may  maintain  an  action  to  procure  a 
judgment,  sequestrating  the  property  of  the  corporation, 
and  providing  for  a  distribution  thereof,  as  prescribed  in 
section  one  thousand  seven  hundred  and  ninety-three  of 
this  act, 

6  av.'^PiY).  ^  §  1786.  In  either  of  the  following  cases,  an  action  to 
90.  procure  a  judgment,  dissolving  a  corporation,  created  by 

cf  m^'  ^*  ^^  under  the  laws  of  the  State,  and  forfeiting  its  corporate 
ld5N.T.840.  rights,  privileges,  and  franchises,  may  be  maintained,  as 
8  How.*  Pr.  prescribed  in  the  next  section  : 

N.  S.  187.         ;i^  Where  the  corporation  has  remained  insolvent  for  at 
least  one  year. 

2,  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences  of 
debt. 

8.  Where  it  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year. 

4  If  it  has  banking  powers,  or  power  to  make  loans  on 
pledges  or  deposits,  or  to  make  insurances,  where  it  be- 
comes insolvent  or  Unable  to  pay  its  debts,  or  has  violated 
any  provision  of  the  act,  by  or  under  which  It  was  incor- 
porated, <^  of  any  other  act  binding  upon  it. 

8  How.  Pr.  §  1786.  [Am*d  1880.]    An  action  specified  in  the  last 

N.  s.  187.  section  ma^  be  maintained  by  the  Attomey^General  in  ithe 

N  m***  ^*  name  and  in  behalf  of  the  people  ;  and  whenever  a  creditor 

}34XT,t.289,  or  stockholder  of  any  corporation  submits  to  the  Attorney- 


^ 
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General  a  written  statement  of  facts,  verified  by  oath,  show- 
ing grounds  for  an  action  under  the  provisions  of  the  last 
section,  and  the  Attorney-General  omits,  for  sixty  days 
after  this  submission,  to  commence  an  action  specified  in  the 
last  section,  then,  and  not  otherwise,  such  creditor  or  stock- 
holder may  apply  to  the  proper  court  for  leave  to  com- 
mence such  an  action,  and  on  obtaining  leave  may  main- 
tain the  same  accordingly. 

§  1787.  In  an  action,  brought  as  prescribed  in.  this 
article,  the  court  may,  upon  proof  of  the  facts  authorizing 
the  action  to  be  maintained,  ^rant  an  injunction  order,  re- 
straining the  corporation,  and  its  trustees,  directors,  man- 
agers, and  other  officers,  from  collecting  or  receiving  any 
debt  or  demand,  and  from  paying  out,  or  in  anyway  trans- 
ferring or  delivering,  to  any  person,  any  monev,  property, 
or  effects  of  the  corporation,  during  the  pendency  of  the 
action  ;  except  by  express  permission  of  the  court.  Where 
the  action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration, the  injunction  may  also  restrain  the  corporation, 
and  its  trustees,  directors,  managers,  and  other  officers, 
from  exercising  any  of  its  corporate  rights,  privileges,  or 
franchises,  during  the  pendency  of  the  action ;  except 
by  express  permission  of  the  court.  The  provisions  of 
title  second  of  chapter  seventh  of  this  act,  relating  to  the 
granting,  vacating,  or  modifying  of  an  injunction  order, 
apply  to  an  injunction  order,  granted  as  prescribed  in 
this  section ;  except  that  it  can  be  granted  only  by  the 
court. 

§  1788.  [Am'd  1882.]  In  such  an  action^^  the  court  may  0  Civ.  Pre 
also,  at  any  stage  thereof,  appoint  one  or  more  receivers  of  !SL  j«  ^  jmo. 
the  property  of  the  corporation.  A  receiver,  so  appointed,  4  /^?<*r5^-a. 
before  final  judgment  is  a  temporary  receiver,  until  final  '  ' 
judgment  is  entered.  A  temporary  receiver  has  power  to 
collect  and  receive  the  debts,  demands,  and  other  property 
of  the  corporation  ;  to  preserve  the  property,  and  the  pro- 
ceeds of  the  debts  and  demands  collected ;  to  sell  or  other- 
wise dispose  of  the  property  as  directed  by  the  court ;  to 
collect,  receive  and  preserve  the  proceeds  thereof ;  and  to 
maintain  any  action  or  special  proceeding,  for  either  of 
those  purposes.  He  must  qualify  as  prescnbed  by  law  for 
the  qualification  of  a  permanent  receiver.  Unless  addi- 
tional powers  are  specially  conferred  upon  him,  as  pre- 
scribed in  the  next  section,  a  temporary  receiver  has  only 
the  powers  specified  in  this  section,  and  ttiose  which  are 
incidental  to  the  exercise  thereof.  A  receiver  appointed 
by  or  pursuant  to  a  final  judgment  in  the  action,  or  a  tem- 
porary receiver  who  is  continued  by  the  final  judgment,  is 
a  permanent  receiver,  and  has  all  the  powers  and  authority 
conferred,  and  is  subject  to  all  the  duties  and  liabilities 
imposed  upon  a  receiver  appointed  upon  *  the  voluntary 
dissolution  of  a  corporation. 

•  Word  "  upon  "  omitted  in  original. 


70  CORPORATIONS.  §§  1TO9-17M 


§  1780,  A  temporary  receiver,  appointed  as  prescribed 
in  the  last  section,  is,  in  all  respects,  subject  to  the  control 
of  the  court.  In  addition  to  the  powers  conferred  upon 
him,  bv  the  provisions  of  the  last  section,  the  court  may,  by 
the  oraer  or  interlocutory  judgment  appointing  him,  or  by 
an  order  subsequently  made  in  tlie  action,  or  by  the  final 
judgment,  confer  upon  him  the  powers  and  authority,  and 
subject  him  to  the  duties  and  liabilities,  of  a  permanent  re- 
ceiver, or  so  much  thereof  as  it  thinks  proper ;  except  that 
he  shcdl  not  make  any  distribution  among  the  creditors  or 
stockholders,  before  final  judgment,  unless  he  is  specially 
directed  so  to  do  by  the  court. 

§  1700.  Where  the  action  is  brought  by  a  creditor  of 
a  corporation,  and  the  stockholders,  directors,  trustees,  or 
other  officers,  or  any  of  them,  are  made  liable  by  law,  in 
any  event  or  contingency,  for  the  payment  of  his  debt,  the 
persons,  so  made  liable,  may  be  made  parties  defendant,  by 
the  original  or  by  a  supplemental  complaint ;  and  their  lia- 
bility may  be  declared  and  enforced  by  the  judgment  in 
the  action. 

g  1701.  Where  the  stockholders,  directors,  trustees,  or 
other  officers  of  a  corporation,  who  are  made  liable,  in  any 
event  or  contingency,  for  the  payment  of  a  debt,  are  not 
made  parties  defendant,  aa  prescribed  in  the  last  section, 
the  pliuntifl  in  the  action  may  maintain  a  separate  action 
against  them  to  procure  a  judgment,  declaring,  apportioning 
and  enforcing  their  liability. 

g  1708,  In  an  action,  brought  as  prescribed  in  either  of 
the  last  two  sections,  the  court  must,  when  it  is  necessary, 
canse  an  account  to  be  taken  of  the  property  and  of  the 
debts  of  the  corporation,  and  thereupon  the  defendants' 
liability  must  be  apportioned  accordingly;  but,  if  it  affirm- 
atively appears,  that  the  corporation  is  msolvent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
taking  such  an  account,  ascertain  and  determine  the  amount 
of  each  defendant's  liability,  and  enforce  the  same  ac- 
cordingly. 

8  Cir.  Pio.       g  1703.  A  final  judgment  in  an  action,  brought  against 
90,  a  corporation,  as  prescribed  in  this  article,  either  separately 

or  in  conjunction  with  its  stockholders,  directors,  trustees, 
or  other  officers,  must  provide  for  a  7ust  and  fair  distribu- 
tion of  the  property  of  the  corporation,  and  of  the  proceeds 
thereof,  among  its  fair  and  honest  creditors,  in  the  order 
and  in  the  proportion  prescribed  by  law,  in  case  of  the 
voluntary  dissolution  of  a  corporation. 

g  1704.  Where  the  stockholders  of  the  corporation  are 
parties  to  the  action,  if  the  propertv  of  the  corporation  is 
not  sufficient  to  discharge  its  debts,  the  interlocutory  or  final 
judgment,  as  the  case  requires,  must  adjudge  that  each 
stockholder  pay  into  court  the  amount  due  and  remaining 
unpaid  on  the  shares  of  stock  held  by  him,  or  so  much. 


^ 
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thereof  as  is  neoeasaiy  to  satisfy  the  debts  of  the  corpo- 
ration. 

§  1795.  If  it  appears,  that  the  property  of  the  corpo- 
ration, and  the  sums  collected  or  collectible  from  the  stock- 
holders, upon  their  stock  subscriptions,  are  or  will  be  in- 
sufficient to  pay  the  debts  of  the  corporation,  the  court 
must  ascertain  the  several  sums,  for  which  the  directors, 
trustees,  or  other  officers,  or  the  stockholders  of  the  corpo- 
ration, being  parties  to  the  action,  are  liable;  and  must  ad- 
judge that  the  same  be  paid  into  court,  to  be  applied,  in 
such  proportions  and  in  such  order  as  justice  requires,  to 
the  payment  of  the  debts  of  the  corporation. 

§  1 796*  This  article  does  not  repeal  or  affect  any  special 
provision  of  law,  prescribing  that  a  particular  kind  of  cor- 
poration shall  cease  to  exist,  or  shall  be  dissolved,  in  a  care 
or  in  a  manner,  not  prescribed  in  this  article ;  or  any  special 
provision  of  law,  prescribing  the  mode  of  enforcing  the  lia- 
bility of  the  stockholders  of  a  particular  kind  of  corpora- 
tion. 

ARTICLE  FOURTH. 

Action  by  the  People  to  annttl  a  Cobpokation. 

S  1797.  Action  by  Attorney-Oen-  %  1800.  Action  triable  by  a  Jury, 

era],    when  legiBlature  1801.  Judgment, 

directs.  1803.  Injunction  may  iegne. 

1798.  Id. ;  by  leave  of  court.  1808.  Copy  of  Jndgment-roll  to 

1799.  Leave  ;  when    and  how  be  filed  and  published. 

granted. 

§  1797.  The  Attomey-Gteneral,  whenever  he  is  so  direct-  134NY.290. 
ed  by  the  legislature,  must  bring  an  action  against  a  corpora- 
tion created  by  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  or  annulling  the  act  of  incorporation, 
or  any  act  renewing  the  corporation,  or  continuing  its  cor- 
porate existence,  upon  the  ground  that  the  act  was  procured 
upon  a  fraudulent  suggestion,  or  the  concealment  of  a  ma- 
terial fact,  made  by  or  with  the  knowledge  and  consent  of 
any  of  the  persons  incorporated. 

§  1709.  Upon  leave  beiiif?  granted,  as  prescribed  in  the  i2iN.YJi88. 
next  section,  the  Attorney-General  may  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  12«  id.  sis. 
Slate,  to  procure  a  judgment,  vacating  the  charter  or  an-  A?y  y  ?t?* 
nulling  the  existence  of  the  corporation,  upon  the  ground  134  fd.W' 
that  it  has,  either  ^  i^£/i  H37 

1.  Offended  against  any  provision  of  an  act,  by  or  under 
which  it  was  created,  alteroi,  or  renewed,  or  an  act  amend- 
ing the  same,  and  applicable  to  the  corporation ;  or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited 
its  charter,  or  become  liable  to  be  dissolved,  by  the  abuse  of 
its  powers;  or, 

8.  Forfeited  its  privileges  or  franchises,  by  a  failure  to 
exercise  its  powers ;  or. 
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4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  and  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon 
it  by  law. 

§  1799.  Before  granting  leave,  the  court  may,  in  its 
discretion,  require  such  previous  notice  of  the  apphcation  as 
it  thinks  proper,  to  be  given  to  the  corporation,  or  any  of- 
ficer thereof,  and  may  hear  the  corporation  in  opposition 
thereto. 

§  1800.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  hundred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act 

§  1801.  Where  any  of  the  matters,  specified  in  section 
one  thousand  seven  hundred  and  ninety-seven  or  section  one 
thousand  seven  hundred  and  ninety-eight  of  this  act,  are 
established  in  an  action,  brough*^  as  prescribed  in  either  of 
those  sections,  the  court  may  render  final  judgment  that  the 
corporation  and  each  officer  thereof,  be  perpetually  en  joined 
from  exercising  any  of  its  corporate  rights,  privileges,  and 
franchises ;  and  that  it  be  dissolved.  The  judgment  must  also 
provide  for  the  appointment  of  a  receiver,  the  taking  of  an 
account,  and  the  distribution  of  the  property  of  the  corpo- 
ration, among  its  creditors  and  stockholders,  as  where  a  cor- 
poration is  dissolved  upon  its  volimtary  application,  as  pre- 
scribed in  chapter  seventeenth  of  this  act. 

§  1808.  In  an  action,  brought  as  prescribed  in  this 
article,  an  injunction  order  may  be  granted,  at  any  stage  of 
the  action,  restraining  the  corporation,  and  any  or  all  of  its 
directors,  trustees,  and  other  officers,  from  exercising  any 
of  its  corporate  rights,  privileges,  or  franchises ;  or  from 
exercising  certain  of  its  corporate  rights,  privileges,  or 
franchises  specified  in  the  injunction  oraer ;  or  from  exer- 
cising any  franchise,  liberty,  or  privilege,  or  transacting 
any  business,  not  allowed  by  law.  Such  an  injunction  is 
deemed  one  of  those  specified  in  section  six  hundred  and 
three  of  this  act,  and  all  the  provisions  of  title  second  of 
chapter  seventh  of  this  act,  applicable  to  an  injunction 
specified  in  that  section,  apply  to  an  injunction  granted  as 
prescribed  in  this  section,  except  that  it  can  be  granted  only 
by  the  court. 

§  1803.  Where  final  judgment  is  rendered  against  a 
corporation,  in  an  action,  brought  as  prescribed  in  this 
article,  the  Attorney-General  must  cause  a  copy  of  the  judg- 
ment-roll to  be  forthwith  filed  in  the  office  of  the  secretary 
of  State ;  who  must  cause  z  notice  of  the  substance  and 
effect  of  the  judgment,  to  be  published,  for  four  we^ks,  in 
the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  published,  and  also  in  a  newspaper 
printed  in  the  county,  wherein  the  principal  place  of  busi- 
ness of  the  corporation  was  located* 


^ 
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ARTICLE  FIFTH. 


Protisiohs   appmcable   to   Two   or   morb   of   the 
actioxtb  specified  in  this  titlb. 


$  1810.  Id. ;  of  order  appointing 
receiver  in  certain 
caees. 

1811.  Id.;  of  judicial  saepen- 
eion  or  removal  of  an 
officer. 

1818.  Application  of  the  la«t 
three  sections. 

1818.  In  action  against  stock- 
holders, misnomer,  etc., 
not  available. 


§  1804  Certain  corporations  ex- 
cepted from  certain  ar- 
ticles of  this  title. 

1805.  Officers  and  aeents  may 
be  compelled  to  testify. 

----''   action  stayinj^actions 

3  creditors, 
itors  may  be  brought 
in. 
1808.  When     Attorney-General 

must  bring  acrion. 
1800.  Bequisites  of  injunction 
against  corporations  in 
certain  cases. 

§  1804.  Articles  second,  third,  and  fourth  of  this  title  134N.Y.290. 
do  not  apply  to  an  incorporated  library  society  ;  to  a 
religious  corporation  ;  to  a  select  school  or  academy,  incor- 
porated by  the  regents  of  the  university,  or  by  an  act  of 
the  legislature  ;  or  to  a  municipal  or  other  political  corpo- 
ration, created  by  the  constitution,  or  by  or  under  the  laws 
of  the  State. 

§  1806.  In  an  action,  brought  as  prescribed  in  article 
second,  third,  or  fourth  of  this  title,  a  stockholder,  officer, 
alienee,  or  agent  of  a  corporation,  is  not  excused  from 
answering  a  question,  relating  to  the  management  of  the 
corporation,  or  the  transfer  or  disposition  of  its  property, 
on  the  ground  that  his  answer  may  expose  the  corporation 
to  a  forfeiture  of  any  of  its  corporate  rights,  or  will  tend 
to  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 
penalty  or  forfeiture.  But  his  testimony  shall  not  be  used, 
as  evidence  against  him,  in  a  criminal  action  or  special 
proceeding. 

§  1806.  In  such  an  action,  the  court  may,  in  its  dis-  81  Hun,  829, 
cretion,  on  the  application  of  either  party,  at  any  stage  of 
the  action,  before  or  after  final  judgment,  ana  with  or 
without  security,  grant  an  injunction  order,  restraining  the 
creditors  of  the  corporation  from  bringing  actions  against 
the  defendants,  or  any  of  them,  for  the  recovery  of  a  sum 
of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has 
the  same  effect,  and,  except  as  otherwise  expressly  pre- 
scribed in  this  section,  is  subject  to  the  same  provisions  of 
law,  as  if  each  creditor,  upon  whom  it  is  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is 
granted. 

§  1807.  [^m'(2  1886.]  In  such  an  action  the  court  may, 
at  any  stage  c2  the  action,  before  or  after  final  judgment, 
make  an  order  requiring  ail  the  creditors  of  the  corporation 
to  exhibit  and  prove  their  claims,  and  thereby  n^ake  them- 
selves parties  to  the  action,  in  such  a  manner  and  in  such  a 
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nasomible  time,  not  less  than  six  months  from  the  first  pub- 
lication of  notice  of  the  order  as  the  court  directs  ;  and  that 
the  creditors  who  make  default  in  so  doing  shall  be  pre- 
cluded from  all  benefit  of  the  judgment  and  from  any  dis- 
tribution which  may  be  made  thereunder,  -except  as  herein- 
after provided.  Notice  of  the  order  must  be  given,  by 
publication,  in  such  newspapers  and  for  such  a  length  of 
time  as  the  court  directs.  Notwithstanding  such  order  any 
such  creditor  who  shall  exhibit  and  prove  his  claim  in  the 
manner  directed  thereby,  with  proof,  by  affidavit  or  other- 
wise, that  he  has  had  no  notice  or  knowledge  thereof  in 
time  to  comply  therewith,  any  time  before  an  order  is  made 
directing  a  final  distribution  of  the  assets  of  such  corpora- 
tion, shall  be  entitled  to  have  his  claim  received,  and  shall 
have  the  same  rights  and  benefits  thereon,  so  far  as  the 
assets  of  such  corporation  then  remaining  undistributed  may 
render  possible,  as  if  his  claim  had  been  exhibited  and 

proved  within  the  time  limited  by  such  order. 

• 

134N.Y.290.  §  1808.  Where  the  Attorney-General  has  good  reaiton 
to  Delieve,  that  an  action  can  be  maintained  in  behalf  of  the 
people  of  the  State,  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  except  section  one  thousand  seven  hun- 
dred and  ninety-seven  of  this  act,  he  must  bring  an  action 
accordingly,  or  apply  to  a  competent  court  for  leave  to  bring 
an  action,  as  the  case  requires  ;  if,  in  his  opinion,  the  pub- 
lic interests  require  that  an  action  should  be  brought.  In  a 
case  where  the  action  can  be  brought  only  by  the  Attomey- 
Oeneral  in  behalf  of  the  people,  ii  a  creditor,  stockholder, 
director,  or  trustee  of  the  corporation,  applies  to  the  Attor- 
ney-General for  that  purpose,  and  furnishes  the  security 
required  by  law,  the  Attorney-General  must  bring  the  action, 
or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  believe 
that  it  can  be  maintained.  Where  such  an  application 
is  made,  section  one  thousand  nine  hundred  and  eighty-six 
of  this  act  applies  thereto,  and  to  the  action  brought  in 
pursuance  thereof. 

ri  N.  Y.  §  1809.  An  injunction  order,  suspending  the  general 

a^q  ^'     *^°^  ordinary  business  of  a  corporation,  or  of  a  joint-stock 
16  N  Y '        association,  consisting  of  seven  or  more  persons,  or  suspend- 
State  Rep.   ing  from  office,  or  restraining  from  the  performance  of  his 
888.   duties,  a  trustee,  director,  or  other  officer  thereof,  can  be 
granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  corporation  or  associa- 
tion, or  to  the  trustee,  director,  or  other  officer  enjoined. 
If  such  an  injunction  order  is  made,  otherwise  than  as  pre- 
scribed in  this  section,  it  is  void. 

66  How.  Pr.       §  1810.  A  receiver  of  the  property  of  a  corporation  can 
i'iS.  '   be  appointed  only  by  the  court,  and  in  one  of  the  following 

6  Civ.  Pro.     ca^"-  • 

1<L  113.  1  •  -^^  action,  brought  as  prescribed  in  article  second,  third, 

or  fourth,  of  this  title. 
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2.  An  action  brought  for  the  foreclosure  of  a  mortgage 
upon  the  property,  of  which  the  receiver  is  appointed,  where 
the  mortga^  debt,  or  the  interest  thereupon,  has  remained 
unpaid,  at  least  thirty  days  after  it  was  payable,  and  after 
payment  thereof  was  duly  demanded  of  the  proper  officer  of 
the  corporation ;  and  where  either  the  income  of  the  prop- . 
erty  is  specifically  mortgaged,  or  the  property  itself  is  prob- 
ably insufflcieDt  to  pay  the  mortgage  debt. 

8.  An  action  brought  by  the  Attomey-Gkneral,  or  by  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  having 
no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of 
a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  otherwise 
than  by  or  pursuant  to  a  final  judgment,  notice  of  the  appli- 
cation for  his  appointment,  must  be  given  to  the  proper 
officer  of  the  corporation. 

§  1811.  A  trustee,  director,  or  other  officer  of  a  corpo-  i34N.t.29o. 
ration  shall  ni>t  be  suspended  or  renraved  from  office,  by  a 
court  or  judge,  otherwise  than  by  the  final  judgment  of  a 
competent  court,  in  an  action  brought  by  the  Attomey-€to- 
eral,  as  prescribed  in  section  one  thousand  seven  hundred 
and  eighty-one  of  this  act, 

§  1818.  The  last  three  sections  apply  to  an  action  or  a 
special  proceeding,  against  a  corporation,  or  joint-stock  as- 
sociation, created  by  or  under  the  laws  of  the  State,  or  a 
trustee,  director,  or  other  officer  thereof ;  or  against  a  cor- 
poration, or  joint-stock  association  created  by  or  imder  the 
laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  corporation  or 
association  does  business  within  the  State,  or  has,  within 
the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock. 

§  1813.  Where  an  acHoD,  authorized  by  a  law  of  the  • 
State,  is  brought  against  one  or  more  persons,  as  stock- 
holders of  a  corporation  or  joint-stock  association,  an  objec- 
tion to  any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
that  the  plaintiff  has  joined  with  him«  as  a  defendant  in  the 
action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  corporation  or  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing  ;  but  who  is  misnamed,  or  dead,  or 
is  not  liable  for  any  cause.  In  such  a  case,  the  court  may, 
at  any  time  before  final  judgment,  upon  motion  of  either 
party,  amend  the  pleadings  and  other  papers,  without  prej- 
udice to  the  previous  proceedings,  by  substituting  the  true 
name  of  the  person  intended,  or  by  striking  out  the  name 
of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper 
case,  inseiting  the  name  of  his  representative  or  successor. 
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TITLE  in. 

AcHana  relating  to  the  estate  of  a  decedent 

AxnOLB  1.  Aetion  by  or  againet  an  executor  or  adminiBtratoL*. 

2,  Action  by  a  creditor  against  his  debtor's  next  of  kill,  legft 

tee,  heir,  or  devisee. 
8.  Action  to  establish  or  impeach  a  will 
4  General  and  misceUaneons  provlslonfl. 


ARTICLE  FIRST. 

AonOK  BY  OB  AGAINST  AN  ExBOUTOB  OB  AdKINISTBATOB. 


18  Week. 
Dig.  184. 
22  Id.  880. 
10GN.Y.35. 
105  Id.  4.^S. 


1 1814.  Action,  etc.,  by  and 
against  executor,  etc., 
to  be  brought  in  repre- 
sentative capacily. 

1816.  When  personal  apd  repre- 
sentative causes  of  ac- 
tion may  be  joined. 

1816.  Id. ;  separate  dockets  and 
executions. 

1817*  Begulations,  when  some 
of  the  executors,  etc., 
are  not  summoned. 

1818.  Bxecntors  who  have  not 
qualified,  not  necessary 
parties. 

ISlfii  Action  by  legatee,  etc., 
against  executor,  etc. 

1890L  Id.;  by  infant;  guardian's 
bond. 

18S1.  When  action  barred  by 
judgment  against  heir, 
etCn 

ISSS.  Limitation  of  action  by 
creditor  on  claim  re- 
jected, etc. 

1828.  Decedent's  real  property 
not  bound  by  judgment 


against  executor. 
§  1824.  Want  of  assets  not  to  be 
pleaded    by    executor, 
etc. 

1825.  Leave  to  issue  execution 

against  executor,  etc. 

1826.  Id. ;  how  procured ;  order; 

and  contents  thereof. 

1827.  Security  may  be  required 

from  a  legatee. 

1828.  Actions,  etc.,  when  not  to 

abate. 

1829.  Execution      on     former 

judgment 

1880.  Action  against  executor, 

etc.,    who    has    been 
superseded. 

1881.  False  pleading  by  execa- 

tor,  etc. 

1882.  When  inventory  may  be 

contradicted. 
1888.  Liability  for  uncollected 

demands. 
1834.  The    last    two  sectLons 

qualified. 

1885.  CostA  •  how  awarded. 

1886.  Id.;  when  awarded. 


§  1814.  An  action  or  special  proceeding,  hereafter  com- 
menced by  an  executor  or  administrator,  npon  a  cause  of 
action,  belonging  to  him  in  his  representative  capacity,  or 
an  action  or  special  proceeding,  hereafter  commenced 
against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his  rep- 
resentative capacity.  A  judgment,  in  an  action  hereafter 
commenced,  recovered  against  an  executor  or  administra- 
tor, without  describing  him  in  his  representative  capacity, 
cannot  be  eofouced  against  the  property  of  the  decedent, 
except  by  the  special  direction  of  the  court,  contained 
therein. 

§  1816.  An  action  may  be  brought  against  an  executor 
or  administrator,  personally,  and  iJso  in  his  representatiye 
capacily,  in  either  of  the  following  cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which  render 
it  uncertain,  in  which  capacity  the  cause  of  action  exists 
against  him. 
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2.  Where  the  complamt  sets  forth  two  or  more  causes  of 
action  agaiiist  the  defendant,  in  different  capacities,  all  of 
which  grow  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action ;  do  not  require 
different  places  or  modes  of  trial ;  and  are  not  inconsistent 
with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the 
plaintiff  for  a  sum  of  money  must  distinctly  show,  whether 
it  is  awarded  against  the  defendant  personally,  or  in  his 
representative  capacity. 

§  18 16,  In  a  case  specified  in  the  last  section,  or  where 
costs,  to  be  collected  out  of  the  individual  property  of  an 
executor  or  administrator,  are  awarded  in  an  action  by  or 
against  him  in  his  representative  capacity,  so  much  of  the 
judgment,  as  awards  a  sum  of  money  against  him  per- 
sonally, may  be  separately  docketed,  and  a  separate  exe- 
cution may  be  issued  thereupon,  as  if  the  judgment  con- 
tained no  award  against  him  in  his  representative  capacity. 

§  181 7«  In  an  action  or  special  proceeding  against  two  is  Abb.  N. 
of  more  executors  or  administrators,  representing  the  same  C.  861. 
decedent,  all  are  considered  as  one  person ;  and  those  who 
are  first  served  with  process,  or  first  appear,  must  answer 
the  plaintiff.  Separate  answers,  by  different  executors  or 
administrators,  cannot  be  required  or  allowed,  except  by 
direction  of  the  court.  Judgment  in  favor  of  the  plaintiff 
may  be  entered,  and,  in  a  proper  case,  execution  may  be 
issued,  against  all  the  defendants,  as  if  all  had  appeared. 
But  this  section  does  not  affect  the  plaintiff's  right  to  bring 
into  court  all  the  executors  or  administrators,  who  are 
parties. 

§  1818.  One  of  two  or  more  executors,  to  whom  letters 
testamentary  have  not  been  issued,  is  not  a  necessary  party 
to  an  action  or  special  proceeding,  in  favor  of  or  against  the 
executors,  in  their  representative  capacity. 

§  1819.  If,  after  the  expiration  of  one  year  from  the  8Dem.  80. 

granting  of  letters  testamentary  or  letters  of  administration,  ^iJ^^^' 

an  executor  or  administrator  refuses,  upon  demand,  to  pay  44 Bun  *8M. 

a  legacy,  or  distributive  share,  the  person  entitled  thereto  6  Dem/aoa. 

may  maintain  such  an  action  against  him,  as  the  case  ?,*  Ag^*  ^' 

requires.    But  for  the  purpose  of  computing  the  time,  1  conn.  388. 

within  which  such  an  action  must  be  commenced,  the  iiin.y.204. 
cause  of  action  is  deemed  to  accrue,  wh^u  the  executor's 
or  administrator's  account  is  judicially  settled,  and  not 
before.    ^ 

§  1880.  The  guardian  ad  litem  of  an  infant,  in  whose 
tavor  an  action  is  brought,  as  prescribed  in  the  last  section, 
must,  unless  he  is  also  the  general  guardian,  execute  and 
file  with  the  clerk,  before -the  coipmencement  of  the -action, 
a  bond  to  the  infant,  with  at  least  two  sufficient  sureties,  in 
a  penalty  fixed  by  a  judge  of  the  court,  conditioned  that  the 
guardian  will  duly  account  to  the  infant,  when  he  attains 
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full  age,  or,  in  case  of  his  death,  to  his  personal  representa- 
tives, for  all  money  or  property,  which  the  guardian  may 
receive,  by  reason  of  the  legacy  or  distributive  share. 

§  1821.  A  final  judgment  against  an  heir  or  devisee, 
bars  an  action  against  the  executor  or  administrator  of  the 
decedent,  for  the  same  cause,  and  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property ; 
unless  an  execution  against  property,  issued  upon  the  judg- 
ment, has  been  relurnecl  wholly  or  partly  unsatisfied,  or 
sufficient  real  property  to  satisfy  the  judgment  has  not 
descended,  or  been  devised,  to  the  judgment  debtor.  But,  if 
the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is 
absolute. 

41>em.l76.        §  1828.  [Am*d  1SS2.]  Where  an  executor  or  adminis- 
**~^**^   trat or  disputes  or  rejects  a  claim  against  the  estate  of  the 
(^y  i^f<^        decedent,  exhibited  to  him  either  before  or  after  the  com- 
V  2.  -      mencement,  of  tha  publication  of  a  notice  requiring  the 
presentation    of  clainis,  as  prescribed  by  law,  unless  the 
claim  is  referred,  as  prescribed  by  law,  the  claimant  must 
commence  an  action,  for  the  recovery  thereof  against  the 
executor  or  administrator,  within  six  months   after   the 
dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then  due, 
within  six  months  after  a  part  thereof  bi^omes  due ;  in 
default  whereof,  he,  and  all  persons  claiming  under  him, 
are  forever  barred  from  maintaining  such  an  action  there- 
upon, and  from  every  other  remedy  to  enforce  payment 
thereof  out  of  the  decedent's  property. 

The  amendment  made  to  section  eighteen  hundred  and 
twenty-two  shall  not  apply  when  letters  have  been  issued 
to  one  or  more  executors  or  administrators  befoie  this  act 
takes  effect ;  nor  shall  any  amendment,  made  by  this  act, 
invalidate,  or  impair  the  effect  of  any  proceedings  heretofore 
taken. 

86  Hdn,  687.  g  1883.  Heal  property,  which  belonged  to  a  decedent,  is 
laP^^'  ^*"**  ^o'  bound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  administrator,  and  is  not  liable  to  be  sold 
by  virtue  of  an  execution  issued  upon  such  a  judgment, 
imless  the  judgment  is  expressly  made,  by  its  terms,  a  lien 
upon  specific  real  property  therein  described,  or  expressly 
directs  the  sale  thereof. 

§  1884.  In  an  action  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  assets,  shall  not  be  pleaded  by  either 
party ;  and  the  plaintiff's  right  of  recovery  is  not  affected 
thereby,  except  with  respect  to  the  costs  to  be  awarded,  as 
prescribed  by  law.  A  judgment  in  such  an  action,  is  not 
evidence  of  assets  in  the  defendant's  hands. 

1  Dem.  86.         §  1886,  An  execution  shall  not  be  issued,  upon  a  judg- 

2  Id. ««.       ment  for  a  sum  of  money,  against  an  executor  or  adminS- 

1  Comu  8DB. 
136N.T.430. 


136N.T.  430. 


triitor,  in  his  representative  capacity,  until  an  order,  per- 
mitting it  to  be  issued,  has  bc^n  made  by  the  surrogate, 
from  whose  court  the  letters  were  issued.  Such  an  order 
must  specify  the  sum  to  be  collected  ;  and  the  execution 
must  be  indorsed  with  a  direction  to  collect  that  sum, 

§  1820*  At  least  six  days' notice  of  the  application  for  2D«m.9i9L 
an  order  specified  in  "the  last  section,  must  be  i>ersonal1y  Xn^^^'f^ 
served  upon  the  executor  or  administrator,  unless  it  appears 
that  service  cannot  be  so  made  with  due  diligence;  in  «> 
which  case,  notice  mu<^  be  given  to  such  persons,  and  in 
such  manner,  as  the  surrogate  directs,  by  an  order  to  show 
cause  why  the  application  should  not  be  granted.  Where 
it  appears  that  the  assets,  after  payment  of  all  sums  charge- 
able against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  suf- 
ficient to  pay  all  the  debts,  legacies,  or  other  claims  of  the 
class  to  which  the  plaintiff's  claim  belongs,  the  sum.  di- 
rected to  be  collected  by  the  execution,  shafl  not  exceed  the 
plaintiff's  jast  proportion  of  the  assets.  In  that  case,  one 
or  more  orders  may  be  afterwards  made  in  like  manner, 
and  one  or  more  executions  may  be  afterwards  issued, 
whenever  it  appears  that  the  sum,  directed  to  be  collected 
by  the  first  executicm,  is  less  than  the  plaintiff's  just  pro- 
portion. 

§  1887.  Where  a  judgment  has  been  rendered  against 
an  executor  or  administrator,  for  a  legacy  or  distributive 
share,  the  surrogate,  before  granting  an  order,  permitting 
an  execution  to  be  issued  thereupon,  ma^,  and,  in  a  proper 
case,  must,  require  the  applicant  to  file  m  his  oflSce,  an  un- 
dertaking to  the  defendant,  in  such  a  sum,  and  with  such 
sureties,  as  the  surrogate  directs,  to  the  effect,  that  if,  after 
collection  of  any  sum  of  money  by  virtue  of  the  execution, 
the  remaining  assets  are  not  sufficient  to  pay  all  sums,  for 
which  the  defendant  is  chargeable,  for  expenses,  claims 
entitled  to  priority  as  against  ibe  applicant,  and  the  other 
legacies  or  distributive  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  plaintiff  will  refund  to  the 
defendant,  the  sum  so  collected,  or  such  ratable  part 
thereof,  with  the  other  legatees  or  representatives  of  the 
same  class,  aa  is  necessary  to  make  lip  the  deficiency. 

§  182S.  An  executor,  administrator,  or  a  person  ap- 
pomted  by  the  surrogate,  as  prescribed  in  chapter  eighteenth 
of  this  act,  to  dispose  of  the  real  property  of  a  decedent, 
is  deemed  a  trustee,  appointed  by  virtue  of  a  statute,  within 
the  meaning  of  that  expression,  as  used  in  section  seven 
hundred  aad  sixty-six  oi  this  act. 

§  1889.  An  execution  may  be  issued,  in  the  name  of  an 
executor  or  administrator,  in  his  representative  capacity, 
upon  a  judgment  recovered  by  any  person  who  preceded 
him  in  the  administration  of  Uie  same  estate,  in  any  case 
where  it  might  have  been  issued  in  favor  of  the  original 
plaintiff,  and  without  a  substitution. 
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§  1880.  If  an  executor  or  administrator  is  defendant  in 
an  action  or  special  proceeding,  pending  when  his  powers 
cease,  the  plaintiff  may,  in  a  proper  case,  proceed  therein 
against  him,  to  charge  him  personally;  but  a  judgment  or 
other  determination,  thereafter  rendered  or  made  against 
him,  is  not  of  any  force,  as  against  the  estate  of  the  de- 
cedent, or  a  person  succeeding  to  the  administration 
thereof. 

§  1831.  An  executor  or  administrator  cannot  be  made 
personally  liable  to  the  adverse  party,  for  a  debt  or  for  dam- 
ages, by  reason  of  his  having  made  a  false  allegation  in 
pleading. 

§  1882.  In  an  action  or  special  proceeding,  to  which  an 
executor  or  administrator  is  a  party,  wherein  the  question, 
whether  he  has  administered  the  estate  of  the  decedent,  or 
any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquirjr, 
and  the  inventory  of  assets,  filed  by  him,  is  given  in  evi- 
dence, either  party  may  rebut  the  samej  by  proof,  either  :  * 

1.  That  any  property  was  omitted  in  the  inventory,  or 
was  not  returned  therein  at  its  true  value  ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator ;  or  has 
been  fairly  sold  by  him,  at  private  or  public  sale,  at  a  less 
price  than  the  value  so  returned  ;  or  that,  since  the  return 
of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1838.  In  such  an  action  or  special  proceeding,  the 
executor  or  administrator  shall  not  be  charged  with  a  de- 
mand or  right  of  action,  included  in  the  inventory,  unless  it 
appears  that  the  same  has  been  collected,  or  might  have  been 
collected,  with  due  diligence. 

I  1834.  The  last  two  sections  do  not  vary  any  rule  of 
evidence,  respecting  any  proof,  which  an  executor  or  admin- 
istrator may  now  make. 

§  1886.  Where  a  judgment  for  a  sum  of  money  onl^  is 
rendered  against  an  executor  or  administrator,  in  an  action 
brought  against  him  in  his  representative  capacity,  costs 
shall  not  be  awarded  against  him,  except  as  prescribed  in 
the  next  section. 


§  1886.  Where  it  appears,  in  a  case  specified  in  the  last 
section,  that  the  plaintifrs  demand  was  presented  within  the 
time  limited  hj  a  notice,  published  as  prescribed  by  law, 
requiring  creditors  to  present  their  claims ;  and  that  the 
payment  thereof  was  unreasonably  resisted  or  neglected, 
or  that  the  defendant  refused  to  refer  the  claim,  as  pre- 
scribed by  law ;  the  court  may  award  costs  against  the  ex- 
$S//¥^  ^«%cutor  or  administrator,  to  be  collected,  either  out  of  his 
individual  property,  or  out  of  the  property  of  the  decedent, 
as  the  court  directs,  having  reference  to  the  facts  which 
appeared  upon  the  trial.  Where  the  action  is  brought  in 
the  supreme  court,  or  in  a  superior  city  court,  the  facts 
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must  be  certified  by  the  judge  or  referee,  before  whom  the 
trial  took  place. 

ARTICLE  SECOND. 

Action  by  a  Cbeditor  against  his  Debtor's  Nbxt  of 
EiN,  Legatee,  Heir  ok  Devisee. 


%  18S7.  When  action  lies  against 
next  of  kin,legatee8,etc. 

1838.  Action  maj  be  Joint  or 
several. 

1889.  In  joint  action,  recovery 
to  be  apportioned. 

1810.  Becoyery  in  a  several  ac- 
tion. 

1841.  Beqaisites  to  recovery  in 

action  against  legatees. 

1842.  Id. ;   in  action  against  a 

preferred  legatee. 

1848.  LiabUity  of  heirs  and  de- 
visees. 

1814.  When  action  therefor  may 
be  brought 

1845.  Effect  of  application  to 

sell  real  property. 

1846.  Action  must  be  joint 

1847.  Recovery    to    be    appor- 

tioned. 

1848.  Requisites     to    recovery 

against  heirs. 
1840.  Id. ;  against  devisees. 


§  1860.  Deductions  for  prior  re- 
coveries. 

1851.  Complaint  to  describe 
land  descended,  etc. 

185S.  Judgment ;  when  to  be 
satisfied  out  of  land. 

1858.  Id. ;  when  not  a  lien  on 
land  aliened. 

1864.  How     judsrment     taken, 

when  land  aliened. 

1865.  Classification  of  debts  to 

be  enforced  under  this 
article. 

1866.  Defence  by  reason  of  other 

prior  or  equal  claims. 

1857.  Id. ;  when  such  a  claim  is 

paid. 

1858.  Action  not  suspended  by 

infancy. 
18b0.  This  article  not  applicable, 

where  will  charges  real 

property,  etc. 
1880.  One  action,  where  same 

person  is  heir,  devisee, 

etc. 


g  1837.  An  action  may  be  maintained,  as  prescribed  in  t>  r^ -/<.»11  W 
this  article,  against  the  surviving  husband  or  wife  of  a  de- 
cedent, and  the  next  of  kin  of  an  intestate,  or  the  next  of 
kin  or  le^tees  of  a  testator,  to  recover,  to  the  extent  of  the 
assets  paid  or  distributed  to  them,  for  a  debt  of  the  dece- 
dent, upon  which  an  action  might  have  been  maintained 
against  the  executor  or  administrator.  The  neglect  of  the 
creditor  to  present  his  claim  to  the  executor  or  administrator, 
within  the  time  prescribed  by  law  for  that  purpose,  does  not 
impair  his  right  to  maintain  such  an  action. 

§  1838.  An  action,  specified  in  the  last  section,  must  be 
broughtr  either  jointly  against  the  surviving  husband  or 
wife,  and  all  the  legatees,  or  all  the  next  of  kin,  as  the  case 
may  be,  or,  at  the  plaintiff's  election,  against  one  of  them 
only.  But  where  a  legacy  is  received  by  two  or  more  per- 
sons jointly,  they  are  deemed- one  legatee,  within  the  mean- 
ing of  each  provision  of  this  article,  relating  to  legatees. 

§  1839.  Where  a  joint  action  is  brought,  as  prescribed 
in  the  last  section,  the  whole  sum,  which  the  plaintiff  is  en- 
titled to  recover,  must  be  apportioned  among  the  defend- 
ants, in  proportion  to  the  legacy  or  distributive  share,  asi(^\»  <.  t 
the  case  may  be,  received  by  each  of  them ;  and  the  final 
judgment  must  award,  against  each  defendant  separately, 
the  proportionate  sum  thus  ascertained.  The  costs  of  the 
action,  if  the  plaintiff  is  entitled  to  costs,  must  be  appor- 
tioned in  like  manner ;  except  that  the  expenses  of  serving 
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the  summons  upon  each  defendant  mu8t  be  taxed  against 
him  only ;  and  one  sheriff's  fee.  for  returning  an  execution, 
may  be  taxed  against  each  defendant,  against  whom  any 
sum  is  awarded. 

§  1840.  Where  an  action  is  brought  against  the  surviv- 
ing husband  or  wife  only,  or  against  one  only  of  the  next 
of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled 
to  recover,  cannot  exceed  the  sum  which  he  would  have 
been  entitled. to  recover  from  the  same  defendant,  in  an 
action  brought,  as  prescribed  in  the  last  section. 

§  1841.  If  the  action  is  brought  against  a  legatee,  or 
against  all  the  legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  ad- 
ministrator of  the  decedent,  to  the  surviving  husband  or 
wife,  or  next  of  kin  ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recov- 
ered by  some  other  creditor  ;  or 

8.  That  those  assets,  after  payment  of  the  expenses  of 
administration  and  preferred  demands,  are  not  sufficient  to 
satisfy  the  demapd  of  the  plaintiff ;  in  which  case,  he  can 
reco\  ^r  only  for  the  deficiency. 

§  184S.  Where  some  of  the  legatees  are  preferred  to 
others,  an  action  may  be  maintained,  as  prescribed  in  the 
last  ^Ye  sections,  against  one  or  all  of  those  who  are  equally 
preferred  or  equally  deferred,  as  if  the  legatees  of  that  class 
were  all  the  legatees.  But  where  it  is  brought  against  a 
preferred  legatee,  or  a  class  of  preferred  legatees,  the  plain- 
tiff must  show,  in  addition  to  the  matters,  with  respect  to 
the  next  of  kin,  required  by  the  provisions  of  the  last  sec-, 
tion,  the  same  matters,  with  respect  to  each  legatee,  or  claEs 
of  legatees,  to  whom  the  defendant  or  defendants  are  pre- 
ferred. 

§  1848.  The  heirs  of  an  intestate,  and  the  heirs  and  de- 
visees of  a  testator,  are  respectively  liable  for  the  debts  of 
the  decedent,  arising  by  simple  contract,  or  by  specialty,  to 
the  extent  of  the  estote,  interest,  &nd  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effectually  de- 
vised to  them  by,  the  decedent. 

§  1844.  But  an  action,  to  enforce  the  liability  declared 
in  the  last  section,  cannot  be  maintbined,  except  in  one  of 
the  following  cases : 

1.  Where  three  years  have  elapsed  since  the  death  of  the 
decedent,  and  no  letters  testamentary,  or  letters  of  adminis- 
tration, upon  his  estate,  have  been  granted  within  the  State. 

2.  Where  three  years  have  elapsed,  since  letters  testa- 
mentaiT,  or  letters  of  administration,  upon  his  estate,  were 
granted,  within  the  State. 

§  1845.  Where  it  appears  that,  at  the  time  of  the  com- 
mencement of  such  an  action,  a  petition,  seasonabljr  pre- 
sented as  prescribed  by  law,  praying  for  a  decree  to  dispose 
of  real  property  of  the  decedent,  for  the  payment  X)f  htt 
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debts,  was  pending  in  a  surrogate's  court  having  jurisdic- 
tion, the  proceedings  in  the  action,  subsequent  to  the  com- 
plaint, must  be  stayed  by  the  court,  until  the  petition  is 
disposed  of,  unless  the  plaintiff  elects  to  discontinue.  If  a 
decree  to  dispose  of  real  property,  pursuant  to  the  prayer 
of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges 
in  a  supplemental  complaint,  that  real  property,  other  than 
that  included  in  the  decree,  descended  or  was  aevised  to  the 
defendants.  If  the  plaintiff  elects  to  proceed  under  such 
an  allegation,  he  is  entitled  to  a  preference  in  payment,  out 
of  the  real  property,  with  respect  to  which  the  allegation  is 
made ;  but  he  cannot  share,  as  a  creditor,  in  th«  distribu- 
tion of  the  money,  arising  from  the  disposal  of  the  real 
property,  described  in  the  decree ;  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  t£tt  property. 

§  1846.  An  action  against  heirs  or  devisees,  brought  as 
prescribed  in  the  last  three  sections,  must  be  brought  jointly 
against  all  the  heirs,  to  whom  any  real  propert.^  descended 
from  the  decedent,  or  jointly  agamst  all  the  devisees,  as  the 
case  may  be. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff 
is  entitled  to  recover,  for  damages  and  costs,  must  be  ap- 
portioned amon^  all  the  defendants,  in  proportion  to  the 
value  of  the  real  property  descended  to  each  heir,  or  devised 
to  each  devisee,  as  the  case  may  be,  as  prescribed  in  section 
one  thousand  ei^ht  hundred  and  thirty-nine  of  this  act,  for 
a  similar  apportionment  among  legatees  or  next  of  kin,  in 
proportion  to  the  assets  receiver  by  them.  The  final 
judgment  must,  in  like  manner,  award  against  each  de- 
fendant the  proportionate  sum,  with  which  he  is  charge- 
able. 

§  1848.  Where  the  action  is  brought  against  heirs,  the  18  Abix  N 
plaintiff  must  show,  either  C.  142. 

1.  That  the  decedent's  assets,  if  any,  within  the  State, 
were  not  suflBcient  to  pay  the  plaintiff's  debt,  in  addition 
to  the  expenses  of  adminisitration,  and  debts  of  a  prior  class ; 
or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
with  due  diligence,  to  collect  his  debt,  by  proceedings  in 
the  proper  surrogate's  court,  and  by  action  against  the  ex- 
ecutor or  administrator,  and  against  the  surviving  husband 
or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to, 
and  settled  by,  the  surrogate,  ma^r  be  used  as  presumptive 
evidence  of  any  of  the  facts,  required  to  be  shown  by  this 
section. 

§  1849.  Where. the  action  is  brought  against  devisees, 
the  plaintiff  must  show,  in  addition  to  the  matters  specified 
in  the  last  section,  either  that  the  real  property  of  the  de- 
pedent,  ^y^hich  descended  to  his  heirs,  was  not  suflScient  to 
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pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been  iin> 
able,  or  will  be  unable,  with  due  d&igence,  to  collect  hii 
debt  by  an  action  against  the  heirs. 

tl850«  Where  the  assets,  applicable  to  the  plaintiff's 
t,  were  sufficient  to  pay  a  part  thereof,  or  a  part  thereof 
has  been  collected  from  the  executor  or  administrator,  or 
from  the  surviving  husband  or  wife,  next  of  kin,  or  lega- 
tees, the  plaintiff  can  recover  onlv  for  the  residue,  remain- 
ing unpaid  or  uncollected ;  ana  if  the  action  is  against 
devisees,  he  can  recover  only  for  the  residue,  which  the  real 
estate  descended,  or  the  amoimt  of  his  recovery  against 
the  heirs,  is  insufficient  to  discharge, 

§  1851.  The  complaint  must  describe,  with  common  cer- 
tamty  the  real  propertjr,  descended  or  devised  to  the  de- 
fendant ;  and  must  specify  its  value. 

irS'-^/^ilH       §1 852.  If  it  appears  that  any  of  the  real  property,  which 

descended  or  was  devised  to  a  defendant,  had  not  been 
aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct,  that  the  debt  of  the 
pl^tiff ,  or  the  proportion  thereof  which  he  is  entitled  to 
recover  against  that  defendant,  be  collected  put  of  that  real 
property.  Such  a  judgment  is  preferred,  as  a  lien  upon 
tiiat  property,  to  a  judgment  obtained  against  the  defend- 
ant, lor  his  mdividual  debt  or  demand, 

Ls^^'='^'-\iH      §  1868.  But  a  judgment,  rendered  as  prescribed  in  the 

last  section,  does  not  oind,  and  the  execution  thereupon 
cannot  in  any  way  affect,  the  title  of  a  purchaser,  in  good 
faith  and  for  value,  acquired  before  a  notice  of  the  pen- 
dency of  the  action  is  filed,  or  final  judgment  is  entered, 
and  the  judgment-roll  filed. 

g  1854,  If  it  appears  that,  before  the  commencement  of 
the  action,  or  afterwards  and  before  the  filing  of  a  notice  of 
the  pendency  of  the  action,  the  defendant  aliened  the  real 
property  descended  or  devised  to  him,  or  any  part  thereof, 
the  plamtiff  may,  at  his  election,  take  a  final  judgment 
against  him  for  &e  value  of  the  property  so  aliened,  or  so 
much  thereof  as  may  be  necessary,  as  in  an  action  for  the 
defendant's  own  debt. 

18  Abb.  TSL      %  1856.  Where  the  surviving  husband  or  wife,  next  of 
0. 142,  kin,  legatees,  heirs,  or  devisees,  are  liable  for  demands 

against  the  decedent,  as  prescribed  in  this  article,  they  must 
give  preference  in  the  payment  thereof,  and  tliey  are  so 
Bable  therefor,  in  the  order  prescribed  by  law,  for  the  {Niy- 
ment  of  debts  by  an  executor  or  administrator.  Preference 
of  payment  cannot  be  given  to  a  demand,  over  ano^lier  of 
the  same  class,  except  where  a  similar  preference  by  an  ex- 
3eutor  or  administrator  is  allowed  by  law.  The  commence- 
ment of  an  action,  under  any  provision  of  this  article,  does 
^ot  entitle  the  plaintiff's  demand  to  preference  over  another 
»i  the  same  class,  except  as  otherwise  specially  prescribed 
by  law. 
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g  1856.  Where  it  api>ears,  in  an  action  brought  as  pre- 
acribed  in  this  article,  Uiat  there  are  unsatisfiea  demands 
against  the  decedent's  estate,  of  a  class  prior  to  that  of  the 

Slidntiff'a  demand,  the  defendant  is  entitled  to  judgment, 
f  the  value  of  the  property,  which  was  receivea,  devised, 
or  inherited,  as  the  case  may  be,  by  the  class  to  which  he 
belongs,  does  not  exceed  the  amount  of  the  valid  demands 
of  a  prior  class.  If  it  exceeds  the  amount  of  those  demands, 
the  Judgment  against  the  defendant  cannot  exceed  such  a 
proportion  of  the  plaintiff's  demand,  as  the  total  amotmt  of 
the  valid  demands  of  his  class  bears  to  the  excess. 

g  1867.  Where  a  defendant,  or  a  person  belonging  to  his 
class,  has  paid  a  demand  against  the  decedent's  estate,  of  a 
class  prior  to  that  of  the  plaintiff's  demand,  or  has  paid  a 
denuind  of  the  same  class,  the  amount  of  the  demand  so 
paid  must  be  estimated,  in  ascertaining  the  amount  to  be 
recovered,  as  if  it  was  outstanding  and  unpaid. 

g  1858.  An  action  against  heirs  or  devisees,  brought  as 
prescribed  in  this  article,  is  not  delayed,  nor  is  the  remedy 
of  the  plaintiff  suqiended,  by  reason  of  the  infancy  of  any 
of  the  parties  ;  except  that  an  execution  shall  not  be  issuea 
against  an  infant  heir  or  devisee,  until  the  expiration  of 
one  year  after  final  judgment  is  rendered,  and  the  judg« 
ment-roll  flled. 

§  1850,  This  article  does  not  affect  the  liability  of  an 
lieir  or  devisee,  for  a  debt  of  a  testator,  where  the  will  ex- 
pressly charges  the  debt  exclusively  upon  the  real  property 
descended  or  devised,  or  makes  it  payable  exclusively  by 
the  heir  or  devisee,  or  out  of  the  real  property  descended 
or  devised,  before  resorting  to  the  personal  property,  or  to 
any  other  real  property  descended  or  devised. 

g  1860.  Where  a  person,  who  takes  real  property  of  a 
decedent  by  devise,  and  also  by  descent ;  or  who  takes  per^ 
aonal  property  as  next  of  kin,  and  also  as  legatee ;  or  who 
takes  both  real  and  personal  property  in  either  capacity ; 
or  who  is  executor  or  administrator,  and  also  takes  in  either 
of  the  before  mentioned  capacities ;  would  be  liable,  in  one 
capacity,  for  a  demand  against  the  decedent,  after  the  ex* 
haustion  of  the  remedy  against  him  in  another  capacity ; 
the  plaintiff,  in  any  action  to  charge  him,  which  can  be 
maintained,  without  joining  with  him  any  other  person, 
except  a  person  whose  liability  is  in  all  respects  the  sam^ 
may  recover  any  sum,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capiacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the 

Elaintiff  is  entitled  to  recover  against  him,  in  the  capacitv 
1  which  he  is  actually  liable  ;  nor  does  it  charge  a  defend* 
ant  individually,  who  is  lie^ble  only  in  a  representative 
capacity* 
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ARTICLE  THIRD. 

AcTI6k  to  BSTABLISH  OB  IMPEACH  A  WlZX. 

S  IML  When  action  to  establish       §  1865.  Proof  of  loat  will  In  ce>- 

a  win  may  be  brought.  tain  cases* 

1868.  Judgment,  that  will  bees-  1866.  Action  to  eertablisfa,  etc., 

taolished.  will    relating   to    real 

1868.  JncUmeDt  admitting  the  property. 

will  to  probate.  1867.  Setroepectiye  effect  of  thiB 

1864.  Contents    of   judgment;  article. 

enrrogate'B  duty. 

§  1861.  An  action  to  procure  a  Judgment,  establishing 
a  will,  may  be  maintmned,  by  any  person  interested  in  the 
establishment  thereof,  in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  and  under  such  circum- 
stances,  that  it  mi^ht,  under  the  laws  of  the  State,  be  ad- 
mitted to  probate  in  a  surrogate's  court ;  but  the  original 
will  is  in  another  state  or  -country,  under  such  circum- 
•tanoes  that  it  cannot  be  obtained  for  that  purpose  ;  of  has 
been  lost  or  destroyed,  by  accident  or  design,  before  it  wis 
duly  proved,  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property,  made  by  a  person, 
who  resided  without  the  States  at  the  time  of  the  execution 
tiiiereof ,  or  at  the  time  of  his  death,  has  been  duly  executed, 
according  to  the  laws  of  the  state  or  country  in  which  it 
was  executed,  or  in  which  the  testator  resided  at  the  time 
of  his  death,  and  the  case  is  not  one,  where  the  will  can  be 
admitted  to  probate  in  a  surrogate's  court,  under  the  laws- 
of  the  State. 

tl86S.  If,  in  such  an  action,  the  facts  necessary  to  estab- 
the  validity  of  the  will,  as  prescribed  in  the  last  sec- 
tion, are  satisfactorily  proved,  final  judgment  must  be 
rendered,  establishing  the  will  accordmgly.  But  where 
the  will  of  a  person,  who  was  a  lesidexit  of  the  State  at  the 
time  of  his  death,  is  established  as  prescribed  in  the  last 
aection,  the  judgment  establishing  it  does  not  affect  the 
construction  or  validity  of  any  provision  contained  therein ; 
and  such  a  question  arising  with  respect  to  any  provision, 
must  be  determined  in  the  same  action,  or  in  another  ac^ 
tion  or  a  special  proceeding,  as  the  case  requires,  as  if  Uie 
ynll  was  executed  within  the  State. 

§  1868.  Where  the  parties  to  the  action,  who  have  ap- 
peared or  have  been  duly  summoned,  include  all  the  per- 
sons, who  would  be  neces?aiy  parties  to  a  special  proceed- 
Imtf  in  a  surrogate's  court,  for  the  probate  of  the  same 
wfll  and  the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surrogate's 
court ;  the  final  judgment,  rendered  as  prescribed  in  the 
last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be 
recorded  in  his  ofiice ;  and  that  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  be  issued 
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thereupon  fixHn  his  court,  in  the  same  mumer,  and  with 
like  effect,  as  upon  a  will  duly  proved  in  that  court 

§  1864.  A  copy  of  the  will  so  estabhshed,  or,  if  it  is 
lost  or  destroyed,  the  sujbslance  thereof,  must  be  incorpo^ 
rated  into  a  final  Judgment,  rendered  as  prescribed  in  &ie 
last  section  ;  and  the  surros^te  must  recoM  the  same,  and 
issue  letters  thereupon,  as  directed  in  the  Judgment. 

§  1865.  But  the  plaintiff  is  not  entitled  to  a  judgment,  6  Bedf.  m 
establishing  a  lost  or  destroyed  will,  as  prescribed  m  this  2*dmq'48L 
article,  unless  the  will  was  in  existence,  at  the  time  of  the 
testator's  death,  or  was  fraudulendy  destroyed  in  his  life- 
time ;  and  its  provisions. are  clearly  and  distinctly  proved 
by  at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness. 

§  1866.  The  validity,  construction  or  effclct,  under  the  <*  Him,si8. 
laws  of  the  State,  of  a  testamentary  disposition  of  real  Sid! Si. 
property  situated  within  the  State,  or  of  an  interest  in  such  ioeN.T.9NSi. 
jjroperty,  which  would  descend  to  the  hefar  of  an  intestate,   ii«  W.  104. 
may  be  determined,  in  an  action  broufffat  for  that  purpose,    i^^J'Y.aio. 
in  like  maner  as  the  validity  of  a  deed,  purporting  to  con- 
ve}r  land,  may  be  determined.    The  judgment  in  such  an 
action  may  perpetually  enjoin  any  party,  from  setting  up 
or  from  impeaching  the  devise  or  otherwise  making  any 
claim  in  contravention  to  the  determination  of  the  goui%,  as 
justice  requires.    But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the 
decree  of  a  surrogate's  court,  duly  rendered  upon  allega- 
tions for  that  purpose,  as  pre8crit)ed  in  article  first  of  title 
third  of  chapter  eighteenth  of  this  act,  where  the  plaintiff 
was  duly  cited,  in  the  special  proceeding  in  the  surrogate's 
court,  before  the  commencement  of  the  action. 

§  1867.  The  provisions  of  this  article  apply  as  well  to  46Hnn.53i 
wills  made  before  as  to  those  made  after,  this  article  takes  118N.Y.104 
effect. 

ARTICLE  FOURTH. 

GlBNERAli  AND  MlSCBLIiANBOUS  PrOVISIONB. 

{  1868.  Action    bv    child     bom      {  1860.  Receiver,  tm  successor  of 
after  will,  or  by  witaesi  surviving  executor,  ttc. 

to  wUL  1870.  Next  of  kin  defined. 

g  1868.  A  child,  bom  after  the  making  of  a  will,  who 
is  entitled  to  succeed  to  a  part  of  the  rei^  or  personal  prop- 
erty of  the  testator,  or  a  subscribing  witness  to  a  will,  who 
is  entitled  to  succeed  to  a  share  of  such  property,  may 
maintain  an  action  against  the  legatees  or  devisees,  as  the 
case  requires,  to  recover  his  share  of  the  property ;  and  he 
is  subject  to  the  same  liabilities,  and  has  the  same  rights, 
and  is  entitled  to  the  same  remedies,  to  compel  a  distribu- 
tion or  partition  of  the  property,  or  a  contribution  from 
other  persons  interested  in  the  estate,  or  to  ^n  possession 
of  the  property,  as  any  other  person  who  is  so  entitled  to 
succeed* 
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§  1869.  Where  the  estate  of  a  decedent  has  been 
brought  under  the  jurisdiction  of  the  supreme  court,  or  of 
a  superior  citj  court,  by  an  action  for  partition  or  distribu- 
tion, or  for  the  construction  or  establishment  of  a  will,  the 
court  may,  upon  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon 
such  terms  and  conditions,  and  upon  such  notice  to  the 
parties  interested,  as  the  court  directs,  and  upon  such  secur- 
ity, if  any,  as  to  the  court  seems  proper.  For  the  purpose 
of  carrying  into  effect  the  judgment  and  orders  of  the 
court,  m  relation  to  the  estate,  a  receiver  so  appointed  is  the 
successor  in  interest  of  the  surviving  executor ;  and  has, 
subject  to  the  direction  of  the  court,  the  like  power,  as  an 
administrator  with  the  will  annexed. 

§  1870.  The  term,  "  next  of  kin,"  as  used  in  this  title, 
includes  all  those  entitled,  under  the  provisions  of  law  re- 
lating to  the  distribution  of  personal  property,  to  share  in 
the  unbequeathed  assets  of  a  decedent,  after  payment  of 
debts  and  expenses,  other  than  a  surviving  husband  or 
wife. 

TITLE  IV 
Other  special  actions  and  rights  of  axifian, 

Abtiols  1.  Judgment  creditor's  action. 

2.  Action  by  a  private  person  upon  an  official  bond. 
8.  Action  by  h  private  person  for  a  penalty  or  forfeiture. 
4.  Certain  actions  to  recover  damages  for  wrongs. 
6.  Miscellaneous  actions  and  rights  of  action. 

ARTICLE  FIRST. 
Judgment  Crkditob'b  Action. 

$  1871.  When  judgment  creditor  %  1875.  Id.  ;  how  applied. 

mav  bring  action.  1876.  Injunction  may  be  issned. 

1878.  To  what  county  execution  1877.  Beoeiver     maj     be     ap- 

must  have  issued.  pointed. 

1878.  What    property  may    be  1878.  How  discovery  may    be 

reached.  compelled. 

1874.  Interest     of      judgment  1879.  Application  of  this  article; 

debtor  in  land  contract  "            what  raoperty    cannot 

may  be  reached.  be  reached. 

31  Hun,  274.       §  1871.  Where  an  execution,  a^nst  the  property  of  a 
.40  Week,      judgment  debtor,  issued  out  of  a  court  of  recoirl,  as  pre- 
?^H^'*  57    ^^^"^    ^°     *^®    ^®^*      section,     has    been    returned 
136  NT.  269.  wholly  or  partly  unsatisfied,  the   iudgment  creditor  may 
maintain  an  action  against  the  judgment  debtor,  and  any 
other  person,  to  compel  the  discovery  of   any  thing  in 
action,  or  other  property  belonging  to  the  Iudgment  debtor, 
and  of  any  money,  thing  in  action,  or  other  property  due 
to  him,  or  held  in  trust  for  him  ;  to  prevent  the  transfer 
thereof,  or  the  payment  or  delivery  thereof,  to  him,  or  to 
any  other  person  ;  and  to  procure  satisfaction  of  the  plain- 
tin's  demand,  as  prescribed  in  the  next  sMstion  but  one. 
Where  the  execution  was  issued  as  prescribed  in  section  one 
thousand  niiie  huj^dred  and  thirty-four  of  this  act,  and  » 
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defendant  not  summoned  in  the  original  action  is  made  a 
defendant  in  an  action  brought  under  this  section,  personal 
property,  owned  by  him  jointly  with  the  defendants  sum- 
moned or  with  any  of  them,  may  be  applied  to  the  satis- 
faction of  the  plaintiff's  demand  as  prescribed  in  this 
article. 

g  147s.  To  entitle  the  judgment  creditor  to  maintain  an 
action  as  prescribed  in  the  last  section,  the  execution  must 
have  been  issued  as  follows : 

1.  If,  at  the  time  of  the  commencement  of  the  action, 
the  judgment  debtor  is  a  resident  of  the  ^tate,  to  the 
shenff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  he  has  an  office,  for  the  regular  trans- 
action of  business  in  person ;  or,  if  he  has  no  such  office 
within  the  State,  to  the  sheriff  of  the  county  where  the 
judgment-roll  is  filed,  unless  the  execution  was  issued  out 
of  a  court,  other  than  the  court  in  which  the  judgment 
was  rendered  ;  in  which  case,  it  must  have  been  issued  to  the 
sheriff  of  the  county  where  a  transcript  of  the  judgment 
is  filed. 

g  1878.  The  final  judgment  in  the  action  must  direct 
and  provide  for  the  satisfaction  of  the  sum  due  to  the  plain- 
tiff, out  of  any  money,  thing  in  action,  or  other  personal 
property,  belonging  to,  or  due  to  the  judgment  debtor,  or 
held  in  trust  for  him,  which  is  discovered  in  the  action  ; 
whether  the  same  might  or  might  not  have  been  originally 
taken,  by  virtue  of  an  execution. 

g  1874.  The  final  judgment  in  the  action  must  also 
direct  and  provide  for  the  satisfaction  of  the  sum  due  to 
the  plaintin,  out  of  the  interest,  if  any,  of  the  judgment 
debtor,  in  a  contract  for  the  purchase  of  real  property  by 
him ;  either  by  selling  the  interest,  or  by  trannf erring  it  to 
the  judgment  creditor,  in  such  a  manner  and  upon  such 
terms,  as  the  court  deems  most  conducive  to  the  interests  of 
the  parties.  Where  the  person,  bound  to  perform  the  con- 
tract to  the  judgment  debtor,  is  a  defendant  in  the  action, 
the  final  judgment  may  direct  a  specific  performance  of 
the  Contract  to  the  judgment  creditor,  or.  where  the  inter- 
est in  the  contractus  d&ected  to  be  sold,  to  the  purchaser. 

§  1876.  In  a  case  specified  in  the  last  section,  the  value 
of  the  interest  of  the  judgment  debtor  holding  the  contract 
must  be  ascertained,  under  the  direction  of  tlie  court ;  and 
so  much  thereof  as  is  necessary  must  be  applied  to  the  pay- 
ment of  the  sum  due  to  the  plaintiff,  and  the  residue,  if 
any,  to  the  benefit  of  the  judgment  debtor. 

g  1876.  A  temporary  injunction,  restraining  the  transfer 
to  any  person,  or  the  payment  or  delivery  to  the  judgment 
debtor,  of  any  money,  thing  in  action,  or  other  property  or 
mterest,  which  may,  by  the  provisions  of  this  article,  be 
applied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff, 
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may  be  granted  in  the  action.  The  Injunction,  and  the 
proceeding  before  and  after  it  is  granted,  are  governed  by 
the  provisions  of  article  first  of  title  second  of  chapter 
seventh  for  this  act ;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  six  hundred 
and  three  of  this  act. 

§  1877.  The  court  may,  by  an  order,  or  by  the  inter- 
locutory or  final  judgment  in  the  action,  appoint  a  receiver 
of  any  or  all  of  the  property  of  the  judgment  debtor  ;  and 
may  direct  the  judgment  debtor,  or  any  other  defendant  in 
the  action,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  personal,  book,  voucher, 
or  other  paper,  or  to  execute  any  instrument,  which  it  deems 
necessary,  for  perfecting  or  assuring  the  receiver's  tide  or 
possession. 

§  1878.  A  discoveij  may  be  compelled  in  an  action, 
brought  as  prescribed  m  this  article,  by  directing  the  per- 
son, required  to  make  it,  to  appear  before  the  court,  or  a 
referee  appointed  by  it,  and  to  be  examined  under  oath,  con- 
cerning the  matters  pertaining  to  the  discovery.  But  this 
section  does  not  affect  the  right  of  the  plaintiff,  to  cause 
the  deposition  of  a  defendant  to  be  taken,  as  prescribed  in 
article  first  of.  title  third  of  chapter  ninth  of  this  act. 

6  1879.  This  article  does  not  apply  to  a  case,  where  the 
judgment  debtor  is  a  corporation,  created  by  or  under  the 
laws  of  the  State.  Nor  does  it  authorize  the  discoveiy  or 
seizure  of,  or  other  interference  with,  any  property,  which 
is  expressly  exempted  by  law  from  levy  and  sale,  by  virtue 
of  an  execution ;  or  any  money,  thing  in  acticHi,  or  other 
property  held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  tnist  has 
proceeded  from,  a  person  other  than  the  judgment  debtor  ; 
or  the  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendeied  within  sixty  days  next  before  the  com- 
mencement of  the  action,  where  it  is  made  to  appear,  by  his 
oath  or  otherwise,  that  those  earnings  are  necessary  for  the 
use  of  a  family,  wholly  or  partly  supported  by  his  labor. 

ARTICLE  SECOND. 
Action  by  a  private  Person  upon  an  oFFiciAii  Bond. 


{  1880.  Application  for  leave  to 
Bue  sherilfB  bond ; 
proof  required. 

1881.  Oraer  eraiiiing  leave  ;  ac- 
tion Ihereupon. 

1889.  Sacceflslve  actions. 

1888.  ludornement  upon  execu- 
tion. 

1834.  Collection  of  execution ; 
when  a  defence  to  sub- 
sequent action. 

186S.  When  claimants  entitled 
to  ratable  distribution. 

1886.  Action  upon  a  surrogate's 
bond. 


{  1887.  Action  upon    a    connty 
treaaurer's  bond. 

1888.  Action  upon  o.fficial  bonds 

of  other  olBcers. 

1889.  Actions,  etc.,   under  the 

last  three  sections,  reg- 
ulated. 

1890.  Receivers,   etc.,  deoned 

public  afflcers. 

1891.  Demand  of  money;  when 

necessary'  before  appli- 
cation. 
1893.  Application  may  be  made 
ex  parte' 
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§  1880.  Where,  ft  sheriff  is  liable  for  the  escape  of  a  %UH^nM 
prisoner  committed  to  his  custody,  or  is  guilty  of  any  other  J^^  ComoI. 
actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  to  the  supreme  court,  or  to  a 
superior  city  court  having  jurisdiction,  for  leave  to  prosecute 
the  sheriff's  official  bond.  The  application  must  be  accom- 
panied with  proof,  by  affidavit,  of  the  default  or  misconduct 
complained  of,  and  that  satisfaction  of  the  same  has  not 
been  received ;  and  with  a  certified  copy  of  the  official 
bond. 

§  1881»  Upon  such  an  application,  the  court  must  grant 
an  order,  permitting  the  applicant  to  maintain  an  action 
upon  the  bond.  Tne  action  must  be  brought,  in  the  court 
which  granted  the  order,  bv  the  applicant  as  plaintiff ;  and 
it  may  be  nuuntalned,  as  if  the  applicant  was  the  obligee 
named  in  the  bond,  except  as  otherwise  expressly  prescribed 
in  this  article. 

§  188S.  The  same,  or  any  other  applicant,  may,  in  like 
manner,  either  before  or  after  judgment  in  the  first  action, 
obtain,  from  the  court  which  made  the  first  order,  but  not 
from  any  other  court,  an  order,  permitting  him  to  maintain 
another  action,  in  the  same  court,  upon  the  same  bond,  for 
another  defatdt  or  misconduct.  Any  number  of  such 
orders  may  be  successively  made  ;  and  neither  of  the  ac- 
tions authorized  thereby  is  affected  by  the  pendency  of,  or 
the  recovery  of  judment  in,  any  other,  except  as  otherwine 
expressly  presciibed  in  this  article. 

§  1888.  Where  an  execution  is  issued  upon  a  judgment, 
recovered  against  the  sheriff  and  any  of  his  sureties,  in  an 
action,  brought  pursuant  to  the  last  four  sections,  the 
plaintiff's  attorney  must  indorse  thereon  a  direction  to 
collect  the  same,  in  the  first  place,  out  of  the  property  of 
the  sheriff,  and,  if  sufficient  property  of  the  sheriff  cannot 
be  found,  then  to  collect,  the  deficiency  out  of  the  prop- 
erty of  the  surety  or  sureties. 

g  1884.  It  is  a  defence  by  a  surety,  against  whom  an 
action  is  brought  upon  a  sheriff's  official  bond,  that  he,  or 
any  other  surety  or  sureties,  have  been  or  will  be  compelled, 
for  want  of  sufficient  property  of  the  sheriff,  to  pay,  upon 
one  or  more  judgments  recovered  against  him  or  them, 
upon  the  same  bond,  an  aggregate  amount,  exclusive  of 
costs,  officers'  fees,  and  expenses,  equal  to  the  sum  for 
which  the  defendant  is  liable,  by  reason  of  the  bond.  It  is 
a  partial  defence,  that  the  difference  between  the  aggregate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the 
defendant  is  thus  liable,  is  less  than  the  amount  of  the 
pi  1  in  tiff's  demand. 

g  1885.  If  the  aggregate  amount  of  the  liabilities,  which 
might  be  recovered  by  actions  upon  the  sheriff's  official 
bond,  as  prescribed  in  this  article,  exceeds  the  sum  for 
which  the  sureties  are  liable,  the  court  must,  upon  the 
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application  of  a  person  who  has  obtained  leave  to  prosecute 
the  bond,  made  upon  notice  to  the  plaintiff's  attorney,  in 
each  action  then  pending  upon  the  sheriff's  official  bond, 
and  in  each  uncollected  judginent  recovered  thereupon, 
direct  and  provide  for  the  distribution  of  the  money,  col- 
lected x)ut  of  the  property  of  the  sureties,  among  the  persons 
in  favor  of  whom  the  liabilities  have  accrued,  in  proportion 
to  the  amount  which  each  one  is  entitled  to  recover ;  to  be 
ascertained  by  a  reference,  or  in  such  other  manner  as  the 
court  directs.  For  the  purposes  of  the  motion,  an  order 
may  be  made  by  a  judge,  forbidding  the  payment,  to  the 
plaintiff  in  any  action,  of  the  sum  collected  or  to  be  col- 
lected, by  virtue  of  a  judgment  therein.  But  this  section 
doe»  not  authorize  the  court  to  compel  a  plaintiff  to  refund 
any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  or  notice  of  such  an  oraer. 

%  1886.  Where  a  surrogate,  or  an  officer  acting  as  sur- 
rogate, is  guilty  of  any  actionable  default  or  misconduct  in 
his  office,  the  person  injured  thereby  may  apply  for  leave 
to  prosecute  the  delinquent's  official  bond. 

§  1887.  Where  a  certified  copy  of  the  order  or  judgment 
of  a  court,  directing  a  countj^  treasurer  to  pay  or  deliver, 
to  one  or  more  persons  designated  therein,  any  money, 
stocks,  securities,  or  other  investments  held  by  him,  subject 
to  the  direction  of  that  court,  is  served  upon  the  county 
treasurer,  if  he  fails  to  obey  the  direction,  the  person  injured 
thereby  may  apply  for  leave  to  prosecute  his  official  bond. 
Service  upon  a  county  treasurer,  as  required  by  this  section, 
may  be  made  personally,  or  by  leaving  the  paper,  either  at 
his  office,  during  his  absence  therefrom,  with  a  person  of 
suitable  age  and  discretion,  having  charge  of  the  office,  or 
at  his  residence,  or  his  last  residence  within  the  county, 
with  a  person  of  suitable  age  and  discretion. 

§  1888.  Where  a  public. officer  is  required  to  give  an 
official  bond  to  the  people,  and  special  provision  is  not  made 
by  law,  for  the  prosecution  of  the  bond,  by  or  for  the 
benefit  of  a  person,  who  has  sustained,  by  his  default,  de- 
linquency, or  misconduct,  an  injury,  for  which  the  sureties 
upon  the  bond  are  liable,  such  a  person  may  apply  for  leave 
to  prosecute  the  delinquent's  official  bond. 

§  1889.  Sections  one  thousand  eight  hundred  and  eighty 
to  one  thousand  eight  hundred  and  eighty-five  of  this  act, 
both  inclusive,  govern  an  application,  made  as  prescribed 
in  either  of  the  last  three  sections,  and  each  action  brought 
pursuant  to  an  order  made  thereupon,  as  if  the  delinquent 
officer  and  his  sureties  were  named  therein  instead  of  the 
sheriff  and  his  sureties. 

§  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor, 
or  a  trustee  or  other  officer,  appointed  by  a  court  or  a  judge, 
is  a  public  officer,  within  the  meaning  of  the  last  section 
but  one ;  but  where  he  was  appointed  by  or  pursuant  to  the 
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order  of  a  court,  or  in  a  special  proceeding  specified  in  title 
twelfth  of  chapter  seventeenth  of  this  act,  the  application 
for  leave  to  pro3ecute  his  official  bond  must  be  made  to  the 
court  by  which,  or  pursuant  to  whose  order,  he  was  ap- 
pointed, or  in  which  the  judgment  was  rendered,  as  the 
case  may  be.  An  action,  brought  as  prescribed  in  this  sec- 
tion, must  be  brought  in  the  court  to  which  application  is 
made  for  leave  to  bring  it. 

§  1891.  Where  the  default,  by  reason  of  which  an  ^  o  -^-^ 
application  for  leave  to  prosecute  an  official  bond  is  made,  ^  F  X 
as  prescribed  in  this  article,  consists  of  the  non-payment  of 
money,  and  special  provision  is  not  otherwise  made  by  law, 
the  applicant  must  pi  ove  a  demand  of  the  money  from  the 
officer,  or  that  a  demand  cannot  be  made,  with  due  dili- 
gence. But  such  proof  is  not  necessary,  where  the  appli- 
cant has  recovered  a  judgment  against  ttie  officer 

§  1898.  An  application  for  leave  to  prosecute  an  official 
bond,  as  prescribed  in  this  article,  may  be  made  without 
notice  ;  but,  in  that  case,  the  officer,  or  either  of  his  sureties, 
may  apply,  upon  notice,  to  vacate  an  order  permitting  the 
applicant  to  maintain  an  action,  upon  any  ground,  showing 
that  it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

Action  by  a  pkivatb  Pehson  for  a  Penalty  or 

Forfeiture. 

%  1893.  Action  by  person  specisUy     {  1896.  Id. ;  when  not  barred  bj  a 
a^rieved.  collneive  recovery. 

1894.  Action    by   common    in*         1897.  Indorsement    upon    sum- 
former,  mens. 
1896.  Id. ;  service  of  summons.          1898.  When  part  of  a  penalty 

may  be  recovered. 

§  1893.  Where  a  penalty  or  forfeiture  is  given,  by  a 
statute,  to  a  person  aggrieved  by  the  act  or  omission  of 
another,  the  person  to  whom  it  is  given,  may,  if  it  is 
pecuniary,  maintain  an  action  to  recover  the  amount 
thereof ;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he 
may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

g  1894.  Where  a  penalty  or  forfeiture  is  given,  by  a 
statute,  to  any  person  who  sues  therefor,  an  action  to  re- 
cover it  may  be  maintained  by  any  person,  in  his  own 
name ;  but  the  action  cannot  do  compromised  or  settled, 
without  the  leave  of  the  court  in  which  it  is  brought. 

§  1896.  The  summons  in  an  artion,  brought  as  pre- 
scribed in  the  last  section,  can  be  served  only  by  an  officer, 
authorized  by  law  to  collect  an  execution,  issued  out  of  the 
same  court.  The  summons,  when  issued,  cannot  be  coun- 
termanded by  the  plaintiff,  before  the  service  thereof ;  and 
immediately  after  it  has  been  served,  the  officer,  who  served 
it,  must  file  it,  with  his  certificate  of  service,  in  the  office 
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of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to   the 
ooagistrate  by  whom  it  was  issued ;  as  the  case  requires. 

§  1896.  In  aa  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  brought  by  any  person,  other  than  the 
person  aggrieved  or  a  public  officer,  the  plaintiff  may  re- 
cover, notwithstanding  the  recovery  of  a  judgment,  for  or 
against  the  defendant,  in  an  action  brought  therefor  by 
another  person,  if  he  establishes  that  the  former  judgment 
was  recovered  coUusively  and  fraudulently. 
2  Civ.  Pro.        g  1897.  In  an  action  to  recover  a  penalty  or  forfeiture. 
84Hun,  iiiJ.   given  by  a  statute,  if  a  copy  of  the  complaint  is  not  delivered 
Id.  271.*    "'  to  the  aefendant  with  a  copy  of  the  summons,  a  general 
9  civ.  Pro.   reference  to  the  statute  must  be  endorsed  upon  the  copy  c  f 
u^'268  ^^®  summons  so  delivered,  in  the  following  form,  ''  Accord- 

15*  Abb.  N.  ing  to  the  provisions  of,"  etc. ;  adding  such  a  description  of 
c.  461.  the  statute,  as  will  identify  it  with  convenient  certainty. 

ifiN*"!^       and  also  spjecifying  the  section,  if  penalties  or  forfeitures 
State  Rep.   are  given,  in  different  sections  thereof,  for  different  acts  or 
007.   omissions. 

g  1898.  Where  a  statute  gives  a  pecuniary  penalty  or 
forfeiture,  not  exceeding  a  specified  sum,  an  action  may  be 
maintained  to  recover  the  sum  specified ;  and  the  court, 
jury,  or  referee,  by  which  or  by  whom  the  issues  of  fact 
are  tried,  or,  where  judgment  is  taken  by  default  for  fail- 
ure to  appear  or  plead,  the  damages  are  ascertained,  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof, 
as  it  or  he  deems  proportionate  to  the  offence. 

ARTICLE  FOURTH. 
Certain  Actions  to  rbcovbr  Damaoes  fob  Wronos. 

$  1890.  Civil  and  criminal  prose-       $  1908.  Id.;  for  whoso  benefit. 

cations  not  merge  J.  1U04.  Id.;  amount  of  recovery. 

1900.  Action  for  saing,  etc.,  in  1905.  Next  of  kin  defined, 
name  of  another.  Made  1906.  Action  for  slander  of   a 
also  a  misdemeanor.  woman. 

1901.  Treble  and  other  increased  1907.  When  action  for  libel  can- 
damages  to  be  recov-  not  be  maintained, 
ered.  1906.  The  lost  section  qaaliil«(l. 

190S.  Action  for  causing  death 
by  negligence,  etc. 

§  1899.  Where  the  violation  of  a  right  admits  of  a 
Civil  and  also  of  a  criminal  prosecution,  the  one  is  not 
merged  in  the  other. 

§  1900.  If  a  person,  vexatiously  or  maliciously,  in  the 
name  of  another  hut  without  the  latter's  consent,  or  in  the 
name  of  an  unknown  person,  commences  or  continues,  or 
causes  to  be  commence  1  or  continued,  an  action  or  special 
proceeding,  in  a  court,  of  record  or  not  of  record,  or  a 
special  proceeding  before  a  judge  or  a  justice  of  the  peace  ; 
or  takes,  or  causes  to  be  taken,  any  pioceeding,  in  the 
course  of  an  action  or  special  proceeding  in  such  a  court, 
or  before  such  an  officer,  either  before  or  after  judgment  or 
other  final  determination ;  an  action,  to  recover  damages 
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therefor,  uuty  be  maintained  against  him»  by  the  adTerse 
party  to  the  action  or  special  proceeding ;  and  a  like  action 
may  be  maintained  by  the  person,  if  any,  whose  name  was 
thus  used.  He  is  also  guihy  of  a  misdemeanor,  punish- 
able by  imprisonment^  not  exceeding  six  months. 

§  1901.  In  an  action,  brought  by  the  adverse  party,  as 
prescribed  in  the  last  Bedioa,  the  plahitiff,  if  he  recovers 
tinal  judgment,  is  entitled  lo  recover  treble  damages.  In 
an  action,  brought  by  the  p^:'son  whose  name  was  uaed, 
as  prescribed  in  the  last  section,  the  plaintiff  is  entitled  to 
recover  his  actual  damages,  and  two  hundred  and  fifty 
dollars  in  addition  thereto. 

%  190S.  The  executor  or  administrator  of  a  decedent, 
who  has  left,  him  or  her  surviving,  a  husband,  wife,  or 
next  of  kin,  may  maintain  an  action  to  recover  damages 
for  a  wrongful  act,  neglect,  or  default,  by  which  the  ae- 
cedent's  death  was  caused,  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent,  by  reason  thereof,  if  death  had 
not  ensued.  Such  an  action  must  be  commenced  within 
two  years  after  the  decedent's  death.    6  /  ^  ^^  Z2  o- 

§  1908.  The  damages  recovered  in  an  action,  brought 
as  prescribed  in  the  Juut  section,  are  exclusively  for  the 
benefit  of.  the  decedent's  husband  or  wife,  and  next  of  kin ; 
and,  when  they  are  collected,  they  must  be  distributed  bv 
the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his 
hands,  after  payment  of  all  debts,  and  expenses  of  adminis- 
tration. But  the  plaintiff  may  deduct  therefrom  the  ex- 
penses of  the  action,  and  his  commissions  upon  the  resi- 
due ;  which  must  be  allowed  by  the  surrogate,  upon  notice, 
given  in  such  a  manner  and  to  such  persons,  as  the  surro- 
gate deems  proper. 

§  1904.  The  damages  awarded  to  the  plaintiff  may  be 
such  a  sura,  not  e^ceecung  five  thousand  dollars,  as  the  jury, 
upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of 
fact  are  tried  without  a  jury,  the  court  or  the  referee, 
deems  to  be  a  fair  and  just  compensation  for  the  pecuniary 
injuries,  resulting,  from  the  decedent's  death,  to  the  p^'son 
or  persons,  for  whose  benefit  the  action  is  brought.  When 
final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awaided,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisi- 
tion, verdict,  report,  or  decision,  may  specify  the  day  from 
which  interest  is  to  be  computed ;  if  it  omits  so  to  do,  the 
day  may  be  determined  by  the  clerk,  upon  affidavits. 

§  1906.  The  term,  "next  of  kin,"  as  used  in  the  fore 
going  sections,  has  the  meaning  specified  in  section  one 
thousand  eight  hundred  and  seventy  of  this  act. 

§  1906.  In  an  action  of  slander,  brought  by  a  woman, 
for  words  imputing  unchastity  to  her,  it  is  not  necessary  to 
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allege  or  prove  special  damages.  If  the  plaintiff  is  married, 
the  damages  recovered  are  her  separate  property. 

4nHtiD,]2().       §  1907.  An  action,  civil  or  criminal,  cannot  be  main- 
4)/s€/<^V2  7^      tained  against  a  reporter,  editor,  publisher,  or  proprietor 

of  a  newspaper,  for  the  publication  therein  of  a  fair  and 
true  report  of  any  judicial,  legislative,  or  other  public  and 
official  proceedings,  without  proving  actual  malice  in 
making  the  report. 

§  1908.  The  last  section  does  not  apply  to  a  libel,  con- 
tained in  the  heading  of  the  report ;  or  in  any  other  matter, 
added  by  any  person  concerned  in  the  publication  ;  or  in 
Uie  report  of  any  thin^  said  or  done,  at  the  time  and  place 
of  the  public  and  official  proceedings^  which  was  not  a  part 
thereof. 

ARTICLE  FIFTH. 
Miscellaneous  Actions  akd  Rights  of  Action. 

{  1909.  When  transferee  of  claim  §  1918.  Action     nnon    jadgment 

or  demand    may  gae.  regulaiea. 

Rights  of  defendant,  etc.  1914.  Ancillary  action  for  die- 

1910.  What  claims  or  demands  covery  abolished . 

may  be  transferred.  1915.  Action  upon  a  penal  bond. 

1911.  Id. ;   cause  of  action  for  1916.  Action  by  etirety  or  tras- 

usury.  ■  tee  to  recorer  costs,  etc. 

1913.  Jud^ent;  when  assign-  1917.  Action  apon  lost  negotia- 

able.  ble  paper. 

1918.  The  last  section  qualified. 

§  1 909.  Where  a  claim  or  demand  can  be  transferred, 
the  transfer  th^eof  passes  an  interest,  which  the  transferee 
may  enforce  by  an  action  or  special  proceeding,  or  inter- 
pose as  a  defence  or  counterclaim,  in  his  own  name,  as  the 
transferor  might  have  done;  subject  to  any  defence  or 
counterclaim,  existing  against  the  tiansferor,  before  notice 
of  the  transfer,  or  against  the  transferee.  But  this  section 
,  ,  does  not  apply,  where  the  rights  or  liabilities  of  a  party  to 
a  claim  or  demand,  which  is  transferred,  are  regulated  by 
special  provision  of  law  ;  nor  does  it  vary  the  rights  or  lia- 
bilities of  a  party  to  a  negotiable  instrument,  which  is  trans- 
ferred. 

§  1010.  Any  claim  or  demand  can  be  transferred,  ex- 
.  cept  in  one  of  the  following  cases : 

1.  Where  it  is  to  recover  damages  for  a  personal  injury, 
or  for  a  breach  of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made 
void  by  a  statute  of  the  State  ;  or  upon  a  claim  to  or  inter- 
est in  real  property,  a  grant  of  which,  by  the  transferor, 
would  be  void  by  such  a  statute. 

3.  Where  a  transfer  thereof  is  expressly  forbidden  by  a 
statute  of  the  State,  or  of  the  United  States,  or  would  con- 
travene public  policy. 

24  N.  T.  §  19 11.  A  cause  of  action  to  cancel,  or  otherwise  affect. 

Slate  Kep.   an  instrument  executed,  or  an  act  done,  as  security  for  a 

^^'   usurious   loan  or  forbearance^  can  be  thus  transferred. 
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where  the  instrument  or  act  creates  a  specific  charge  upon 
property,  which  is  also  transferred  in  disaffirmance  thereof, 
and  not  otherwise ;  but,  in  that  case,  the  transferee  does 
not'  succeed  to  the  right,  conferred  by  statute  upon  the 
borrower  to  procure  relief,  without  paying,  or  offering  to 
pay,  any  part  of  the  sum  or  thing  loaned. 

§  1 9 1 2.  A  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  recovered  upon  any  cause  of 
action,  may  be  transferred ;  but  if  it  is  vacated  or  reversed, 
Uie  transfer  thereof  does  not  transfer  the  cause  of  action, 
unless  the  latter  was  transferable  before  the  judgment  was 
recovered. 

§  19 18.  Except  in  a  case  where  it  is  otherwise  specially  29  Hon,  251. 
prescribed  in  this  act,  an  action  upon  a  judgment  for  a  sum  ^  ^^  ^^ 
of  money,  rendered  in  a  court  of  record  of  the  State,  cannot 
be  maintained,  between  the  original  parties  to  the  judg- 
ment, unless,  either 

1.  It  was  rendered  against  the  defendant  by  default,  for 
want  of  an  appearance  or  pleading,  and  the  summons  was 
served  upon  mm,  otherwise  than  personally  ;  or 

2.  The  court  in  which  the  action  is  brought  has  pre- 
viously made  an  order,  granting  leave  to  bring  it  Notice 
of  the  application  for  such  an  order  must  be  given  to  the 
adverse  party,  or  the  person  proposed  to  be  made  the  ad- 
verse party,  personally,  unless  it  satisfactorily  appears  to  the 
court,  that  personal  notice  can  not  be  given,  with  due  dili- 
gence; in  which  case,  notice  may  be  given  in  such  a  manner 
as  the  court  directs. 

§  1914.  An  action  cannot  be  maintained,  to  obtain  a  21  Abb.  N. 
discovery  imder  oath,  in  aid  of  the  prosecution  or  defence  C.  478. 
•f  another  action.  ^  ^^  ^^• 

%  1916.  A  bond  in  a  penal  sum,  executed  within  or  87  Han,  588. 
without  the  State,  and  containing  a  condition  to  the  effect,  i^'-^N.Y.ssi. 
that  it  is  to  be  void,  upon  performance  of  any  act,  has  the 
same  effect,  for  the  purpose  of  maintaining  an  action  or 
special  proceeding,  or  two  or  more  successive  actions  or 
special  proceedings  liiereupon,  as  if  it  contained  a  covenant 
to  pay  the  sum,  or  to  perform  the  act,  specified  in  the 
condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in 
the  aggregate,  exceed  the  penal  sum,  except  where  the  con- 
dition is  for  the  payment  of  money  ;  in  which  case,  they 
cannot  exceed  the  penal  sum,  with  interest  thereupon,  from 
the  time  when  the  defendant  made  default  in  the  perform- 
ance of  the  condition. 

§  1916.  A  surety.  Including  a  drawer  or  indorser,  may  51  p^^^  ^ 
recover,  in  an  action  against  his  principal ;  and  an  executor, 
administrator,  or  other  trustee,  may,  where  the  trust  estate 
JB  insufficient  to  reimburse  him,  recover,  in  an  action  against 
the  beneficiary  whom  he  represents;  his  reasonable  costs 
iisd  other  expenses,  incurred  necessarily  and  in  good  faith. 
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in  the  prosecution  or  defence,  by  the  express  or  impKed 
consent  of  the  principal  or  beneficiary  of  an  action  or  special 
proceeding,  relating  to  the  demand  secured,  or  to  the  ti:ust 
estate,  as  the  case  requires.  This  section  does  not  affect 
any  special  agreement  relating  to  those  costs  and  expenses. 

136N.Y.  464  §  1917.  Where  it  appears,  upon  the  trial  of  an  action, 
that  a  negotiable  promissory  note  or  bill  of  exchange,  upon 
which  the  action,  or  a  counterclaim  interposed  in  the 
action,  is  founded,  was  lost,  while  it  belonged  to  the  party 
claiming  the  amount  due  thereupon,  he  may  prove  the  con- 
tents thereof,  by  parol  or  other  secondary  evidence,  and 
may  recover  or  set  off  the  amount  due  thereupon,  as  if  it 
was  produced.  But  for  that  purpose,  he  must  give  to  the  ad- 
rerse  party  a  written  undertaking,  in  a  sum  fixed  by  the 
judge  or  the  referee,  not  less  than  twice  the  amount  of  the 
note  or  bill*  with  at  least  two  sureties,  approved  by  the 
judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
tiiie  adverse  party,  his  heirs  and  personal  representatives, 
agiUnst  any  claim  by  any  other  person,  on  account  of  the 
note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  such  a  claim. 

§  1918.  But  where  an  action  is  prosecuted  or  defended 
by  the  people  of  the  State,  or  by  a  public  ofl3cer  in  their 
behalf,  the  people,  or  the  public  officer,  may  prove  the  con- 
tents of  a  lost  note  or  bill  of  exchange,  by  parol  or  other 
secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereujwn.  without  giving  any  security  to  the  adverse 
party. 

TITLE  V. 

Other  actions  hy  or  against  particular  parties, 

ABTioiiB  1.  Action  by  or  against  an  nnlncorporated  awociation.    - 

3.  Actions  bv  or  against  certain  a>unty,  town,  and  municl^ 

pal  officers. 
8.  Actions,  and  rights  of  action,  against  and  between  joint 


ARTICLE  FIRST. 

Action  by  or  against  an  unincorporated 

Association. 

\  1919.  Actions^etc,  by  or  against  %  19S3.  Subsequent  action  against 

associations  of  seven  or  memb^«. 

more  persons.  1923.  This    article   permif*8iye  : 

J980.  Proceedings    In    case    of  effect  upon    statute    of 

death,  etc.  limitations. 

1981.  Effect  of  judgment ;   exe-  1924.  When   objection   o(   mis- 

cutioQ  thereupon.  nomer,  etc.,    of  partiea 

not  avaihible. 

i>  Abb.  N.  §  1919,  An  action  or  special  proceeding  maybe  maiii- 

C.  i5i.  *     '  t  line  1,  by  the  president  or  treasurer  of  aa  unincorporated 

?oP^'  ^^'  «^soc  alio'i,  consisting  of  seven  or  more  p?rsois,  to  recover 

81  Hun, 575.  ^"X  Property,  or  upon  any  cause  of  action,  for  or  upon 

88ldt8i6.  *  which  all  the  associate3  may  maintain  such  inaction  or 
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special  prooeeding,  by  reason  of  their  interest  or  ownership  8  Cir.  Pro. 

therein,  either  jointly  or  iu  common.    An  action  or  special  {?**  v*.  ^ 

proceeding  may  be  maintained,  against  the  president  or  c.  ^ 

treasurer  of  such  an  association,  to  recover  any  property,  2i  id.  89.. 

or  upon  any  cause  of  action,  for  or  upon  which  the  plain-  ^^  N.T.asa. 

tiff  may  maintain  such  an  action  or  special  proce^ng,  JSIJwb  n'c 

against  all  the  associates,  by  reason  of  their  interest  or  ssi. 
ownership,  or  claim  of  ownership  therein,  either  jointly  orlH  h,^,2^^*^ 
in  common,  or  their  liability  therefor,  either  jointly  or 
severally.    Any  partnership,  or  other  company  oi  persons, 
which  has  a  president  or  treasurer,  is  deemed  an  associa- 
tion, within  the  meaning  of  this  section. 

g  19S0.  The  death  or  legal  incapacity  of  a  member  of 
the  association  does  not  affect  an  action  or  special  proceed- 
ing, brought  as  prescribed  in  the  last  section.  If  the 
officer,  by  or  against  whom  it  is  brought,  dies,  is  removed, 
resigns,  or  becomes  otherwise  incapacitated,  during  the 
pendency  thereof,  the  court  must  make  an  order,  directing 
It  to  be  continued  by  or  against  his  successor  in  office,  or 
an^  other  officer,  by  or  against  whom  it  might  have  been 
onginally  commenced. 

§  1981.  In  such  an  action,  the  officer  against  whom  it 
is  brought  cannot  be  arrested  ;  and  a  jud^ent  against  him 
does  not  authorize  an  execution  to  be  issued  against  his 
property,  or  his  person ;  nor  does  the  docketing  thereof 
bind  his  real  property  or  chattels  real.  Where  such  a  judg- 
ment is  for  a  sum  of  money,  an  execution  issued  thereupon 
must  require  the  sheriff  to  satisfy  the  same,  out  of  any  per- 
sonal property  belonging  to  the  association,  or  owned, 
jointly  or  m  common,  by  all  the  members  thereof,  omitthig 
any  mrection  respecting  real  property. 

g  1922.  Where  an  action  has  been  brought  against  an  39Abb.N.c. 
officer, or  a  counterclaim  has  been  made,  in  an  action  brought  ^^' 
by  an  officer,  as  prescribed  in  the  last  three  sections,  another 
action,  for  the  same  cause,  shall  not  be  iHrought  against  the 
members  of  the  association,  or  any  of  them,  until  after  final 
judgment  in  the  first  action,  and  the  return,  wholly  or 
pertly  unsatisfied  or  unexecuted,  of  an  execution  issued 
thereupon.  After  such  a  return,  the  party  in  whose  favor 
the  execution  was  issued,  may  maintain  an  action,  as  fol- 
lows : 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering 
upon  a  counterclaim,  he  may  maintain  an  action  against  the 
members  of  the  association,  or,  in  a  proper  case,  against  any 
oi  them,  as  if  the  first  action  had  not  been  brought,  or  the 
counterclaim  had  not  been  made,  as  the  case  requires  ;  and 
he  may  recover  therein,  as  part  of  his  damages,  the  costs  of 
the  first  action,  or  so  much  thereof,  as  the  sum,  collected  by 
virtue  of  the  execution,  was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within 
subdivision  first  of  this  section^  he  may  maintain  an  action» 
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to  reooyer  the  sum  remaining  unooUected,  against  the  per- 
sons who  composed  the  association,  when  the  action  against 
him  was  commenced,  or  the  sorTiTors  of  them. 

Bat  this  section  does  not  affect  the  right  of  the  person,  in 
whose  fayor  the  judgment  in  the  first  action  Was  rendered, 
to  enforce  a  bond  or  undertaking,  given  in  the  course  of  the 
proceedings  therein. 

29  Abb.  N.      ^  1 928*    This  artide  does  not  prevent  an  action  from 
C.  334.  being  brought  by  or  against  all  the  members  of  an  associa- 

tion, except  as  prescribed  in  the  last  section.  Where  an  ac- 
tio u  is  broaght  against  the  members  of  the  association,  as 
prescribed  in  subdivision  first  of  the  last  section  the  time 
between  the  commencement  of  the  action  by  or  agaiust  the 
officer,  and  the  return  of  the  first  execution  issned  upon  the 
finaljudgmentrendered  therein,  is  not  apart  of  the  time 
limited  by  law,  for  the  commencement  of  the  second  action. 

§  1924*  Section  one  thousand  eight  hundred  and  thir- 
teen of  this  act  applies  to  an  action  brought,  as  itrescril'ed 
in  the  last  section  but  one,  against  the  members  of  any  asso- 
elation,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its 
property  and  to  each  book  so  kept. 

ARTICLE  SECOND. 

Actions   by   ob    against    obbtain    County,    Town,    and 

MuNiciPAii  Offiobbs. 

i  1925.  Action    by    a    taxpayer       S  1929  Designation  of  Buch  offi. 
against  a  public  officer.  cers  in   the  summons, 

1926.  Actions  by  certain  county,  etc. 

town,    and    municipal  19S0  Successor  may  be  substl- 

officers.  tuted. 

1927.  Actions  against  sucb  offi-  1931.  When  execution   against 

cers.  officer  not  to  issue. 

1928.  The    last     two    sections 

qualified. 

97  Hun,  890.      i  1925.     [Am*d  1892.]    An  action  to  obtain  a  jadgment^ 
13  Daly,  16.    preventing  waste  of.  or  injnry  to,  the  estate,  funds  or  oUier 
lOK^Y  ifto    pfop^^'^y  ^^  ^  county,  town,  city  or  incorporated  Tillage  of 
m  Id.  3^*  the  State,  may  be  maintained  against  any  ofiCioer  thereof,   or 
180  Id!  39i!    any  agent,  commissioner,  or  other  person,  acting  in  its  be- 
half, either  by  a  citizen,  resident  therein,  or  by  a  corpora, 
tion,  who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 
year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.    This  section  does  not  affect  any  right  of  action  in 
fay*  >r  of  a  county,  city,  town  or  incorporated  village,  or  any 
public  officer. 

§  1926*  An  action  or  special  proceeding  may  be  main> 
tained,  by  the  trustee  or  trustees  of  a  school  district ;  the 
commissioner  or  commissioners  of  highways  of  a  town  ; 
the  overseer  or  overseers  of  the  poor  of  a  town,  village,  or 
city;  the  supervisor  of  a  town ;  the  rounty  superiotendent 
or  superintendents  of  the  poor;  or  the  supervisors  of  a 
oonnty,  upon  a  contract,  lawfully  made  with  those  officer* 
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or  their  predecessors,  in  their  official  capacity  ;  to  enforce 
a  liability  created,  or  a  duty  enjoined,  by  law,  upon  those 
officers,  or  the  body  representea  by  them ;  to  recover  a 
penalty  or  a  forfeiture,  given  to  those  officers,  or  the  body 
represented  by  them  ;  or  to  recover  damages  for  an  injury 
to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them  ;  although  the  cause  of  action  accrued 
before  the  commencement  of  their  term  of  office. 

§  1027.  An  action  or  special  proceeding  may  be  main- 
tained, against  any  of  the  officers  specified  in  the  last  sec- 
tion, upon  any  cause  of  action,  which  accrues  against  them 
or  has  accrued  against  their  predecessors,  or  upon  a  con- 
tract made  by  their  predecessors  in  their  official  capacity  * 
and  within  the 'scope  of  their  authority. 

§  10S8*  The  last  two  sections  do  not  apply  to  a  case, 
where  it  is  specially  jJrescribed  by  law,  that  an  action  may  ^  ^ 

be  maintained,  bv  or  against  the  body,  represented  by  an 
c^cer  designated  in  tliose  sections ;  but,  in  such  a  case,  the 
prosecution  or  defence  of  the  action,  as  the  case  may  be, 
must  be  conducted  by  the  persons  then  in  office,  who 
Tepresent  t^t  body. 

§  1989*  In  an  action  or  special  proceeding,  brought  pur- 
suant to  section  one  thousand  nine  hundred  and  twenty -six 
or  section  one  thousand  nine  hundred  and  twenty-seven  of 
fhis  act,  the  officer,  by  or  against  whom  it  is  brought,  must 
be  described  fai  the  summons,  or  other  process  by  which  it 
is  commenced,  and  in  the  subsequent  proceedings  therein, 
by  his  individual  name,  with  ^e  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  he 
taken  by  tke  answer,  or,  in  a  special  proceeding,  before  the 
close  of  the  case,  on  the  part  of  the  defendant :  otherwise 
it  is  waived. 

§  1980*  In  such  an  action  or  special  proceeding,  the  29  Hun,  44. 
court  must,  in  a  proper  case,  substitute  a  successor  in  office,   6  Civ.  Pro. 
in  place  of  a  person  made  a  par^  in  his  official  capacity,   **• 
-who  has  died  or  ceased  to  hold  office  ;  but  such  a  successor 
shall  not  he  subsCituted  as  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of  the  application 
for  the  substitution,  has  been  personally  served  upon  him. 

§  19dl.  An  execution  cannot  be  issued  upon  a  judg-  5  civ.  Pro. 
ment  for  a  sum  of  money,  rendered  against  an  officer  in  an  2^6. 
action  or  special  proceeding,  brought  by  or  against  him,  in  **  ^-  *•    • 
his  official  capacity,  pursuant  to  this  article ;  except  where 
it  is  rendered  against  the  trustee  or  trustees  of  a  school  dis- 
trict, or  the  commissioner  or  commissioners  of  highways  of 
a  town.    In  either  of  those  cases,  an  execution  may  be 
issued  against  and  be  collected  out  of  the  property  of  the 
officer,  and  the  sum  collected  must  be  allowed  to  him,  in 
the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 
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ARTICLE  THIRD. 

«•« « • 

••  •*  Actions  AND  Rights  OF  Action  AGAINST  AND  BKTWBBN 

*  *  •  •  •  JOINT  Debtors. 

C  •  •  •  {  198S.  Judgment  againBt  defend-  %  1941.  Jadgment. 

ants  jointly    indebted,  1942.  Joint  debtors  may  com- 

.  • .  when  all  are  not  eerred.  ponnd  separately.  Mode 

;,,.:  1088.  Effect  of  such  jnd^nent.  and  effect. 

/  ,^  1084.  Execation ;    indorsement  xl948.  Satisfying  judgment. 

"  *  •    •  thereupon.  1044.  Bights  of  the  debtors  not 

"  *  *  *  1966.  How  collected.  released. 

•*    •.  1060.  Judgment,  how  docketed:  104S.  Action  against  persons  en- 

*..»  effect  or  docketing.  gaged  In  transportation. 

1987.  Action  to  charge  defend-  1046.  When  partner  not  sued 

. ,  * .  Z  ants  not  personally  sum-  remains  liable. 

» « • . .  moned.  etc.  1047.  Continuance    of  paiiner- 

*    ,  1038.  Complaint  in  such  action.  ship  business  during  ac- 

•    •> » -  1030.  Answer.  tion  for  accoimting,  etc. 

•>.  1040.  Provisional  remedies. 

i'lms  Con-  §  1982.  In  an  action,  wherein  the  complaint  demands 
<  "9ii^ct  judgment  for  a  sum  of  money  against  two  or  more  defend- 
'lSis.Y.104.  ants,  alleged  to  be  jointly  indebted  upon  contract,  if  the 
*'*-  *;  summons  is  served  upon  one  or  more,  but  not  upon  all  of 

**    '  the  defendants,  the  plaintiff  may  proceed  against  the  de- 

fendant or  defendants,  upon  whom  it  is  served,  unless  the 
court  otherwise  directs ;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  in- 
debted. 

S  1806  Con  §  1988.  Such  a  judgment  is  conclusive  evidence  of  the 
joi- Act  liability  of  each  defendant,  upon  whom  the  summons  was 
j^iT.  Pro.  prgQuaiiy  served,  or  who  appeared  in  the  action.  Where 
ft  is  taken  against  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  it  has  the  effect,  as  against 
that  defendant,  specified  in  section  four  hundred  and  lorty- 
flve  of  this  act.  As  against  such  a  defendant,  who  is  al- 
lowed to  defend  after  judgment,  or  as  against  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liabOity  of  that  defendant  has 
been  established,  by  other  evidence. 

%  1805  Con-  §  1984.  An  execution  upon  such  a  judgment  must  be  is- 
sol.  Act.  sued,  in  form,  against  all  the  defendanfs ;  but  the  attorney 
for  the  judgment  creditor  must  indorse  thereupon  a  direc- 
tion to  the  sheriff,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 

%  180S  Con.  §  1986.  An  execution  against  the  person,  issued  upon 
sol.  Act  such  a  judgment,  shall  not  be  enforced  against  the  person 
of  a  defendant,  whose  name  is  so  indorsed  thereupon.  An 
execution  against  property,  issued  upon  such  a  judgment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  defend- 
ant; but  it  may  be  collected  out  of  personal  property, 
owned  by  him,  jointly  with  the  other  defendants,  who  were 
summoned,  or  with  any  of  them  ;  and  out  of  the  real  and 
personal  property  of  the  latter,  or  of  any  of  them. 
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§  1936.  Where  a  judgment  has  been  taken,  as  pre-  S  189«  Coa 
scribed  in  section  one  thousand  nine  hundred  and  thirty-  ^^-  ^^' 
two  of  this  act,  the  clerk,  with  whom  the  judgment-roll  is 
filed,  must  write  upon  the  docket,  opposite  or  under  the 
name  of  each  defendant,  upon  whom  the  summons  was  not 
served,  the  words,  "not  summoned;"  and  a  like  entry 
must  be  made  by  each  county  clerk,  with  whom  the  judg- 
ment is  afterwards  docketed.  The  judgment  does  not,  by 
virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section 
does  not  affect  the  plaintiff's  right  of  action,  to  charge  the 
Judgment  upon  any  real  property. 

§  1987.  After  the  recovery  of  a  judgment  against  joint  98  n.y.  681. 
debtors,  as  prescribed  in  section  one  thousand  nine  hundred  ^^- 1^*  ^^• 
and  thirty-two  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  de- 
fendants, who  were  not  summoned  in  the  original  action, 
to  procure  a  judgment,  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

§  1938.  The  complaint  in  such  an  action  must  be  veri- 
fied; must  contain  an  allegation  that  the  judgment  has 
not  been  paid  ;  and  must  state  the  sum,  remaimng  unpaid 
thereupon,  at  tlie  time  of  the  verification. 

§  1939.  The  defendant's  answer  Is  restricted  to  de-  s  Cir.  Pro. 
fences  or  oounterclaims,  which  he  might  have  made  in  s%- 
the  original  action,  if  the  summons  therein  had  been  served 
upon  him,  when  it  was  first  served  upon  a  defendant 
jointly  indebted  with  him  ;  objections  to  the  judgment ; 
and  defences  or  ooimterclaims,  which  have  arisen  since  it 
y^aa  rendered. 

g  1 940.  For  Ui6  purpose  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment,  the  action 
is  regarded  as  being  founded  upon  the  contract,  upon  which 
the  original  judgment  was  recovered. 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff, 
it  must  determine  the  sum  remaining  unpaid  upon  the 
ori^nal  judgment ;  and  it  may  be  docketed,  and  an  exe- 
cution may  be  issued  thereupon,  as  if  it  was  a  judgment  for 
the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

§  194S.  A  joint  debtor  may  make  a  separate  com-  ae  Hun,  290. 
position  with  his  creditor,  as  prescribed  In  this  section.   3  N.  Y.* 
Bach  a  composition  discharges  the  debtor  making  it ;  and  f^^^Y^ji; 
him  only.    The  creditor  must  execute  to  the  compounding   i«*^-^-^*^ 
debtor  a  release  of  the  indebtedness,  or  other  instrument 
exonerating  him  therefrom.    A  member  of  a  partnership 
cannot  thus  compound  for  a  partnership  debt,  imtU  the 
partnership  has  been  dissolved  by  consent  or  otherwise.  In 
that  case  the  instrument  must  release  or  exonerate  him. 
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from  fill  liability  incurred  by  reason  of  his  connection  with 
the  partnership.  An  instrument,  specified  in  this  section, 
does  not  impair  the  creditor's  right  of  action  against  any 
other  joint  debtor,  or  his  right  to  take  any  proceeding 
a^inst  the  latter  ;  unless  an  intent  to  release  or  exonerate 
him,  appears  affirmatively  ujion  the  face  thereof. 

§  1943.  An  instrument,  specified  in  the  last  section,  is 
deemed  a  satisfaction-piece,  for  the  purpose  of  discharging, 
as  prescribed  in  section  one  thousand  two  hundred  and 
sixty  of  this  act,  the  docket  of  a  judgment,  recovered  upon 
an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  iudgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special 
entry  must  be  made  upon  the  docket,  to  the  effect,  that 
the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only. 

§  1944.  Where  a  joint  debtor  has  thus  compounded,  a 
joint  debtor,  who  has  not  compounded,  may  make  any 
defence  or  counterclaim,  or  have  any  other  relief,  as  against 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
comjiounding  debtor  to  contribute  his  ratable  proportion  of 
the  joint  debt,  or  of  the  partnership  debts,  as  the  case  may 
be,  as  if  the  latter  had  not  been  discharged. 

§  1946.  In  an  action  brought  against  one  or  more 
persons,  engaged,  as  a  joint-stock  association,  partoerahip, 
or  otherwise,  m  the  x>eriodical  transportation  of  passengers 
or  property,  an  objection,  to  any  of  the  proceedings,  cannot 
be  taken  by  a  person  properly  made  ft  d^endant,  on  tb^ 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defend- 
ant, a  person  not  jointly  engaged  with  him  in  that  business, 
or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
him  a  person  so  jointijr  enffaged,  unless  the  persons  so  en- 
gaged have,  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in 
which  they  transport  passengers  or  property,  a  statement, 
showing  the  names  of  all  of  them.  A  statement  so  filed,  is 
conclusive,  for  the  purposes  specified  in  this  section,  as 
aeainst  the  persons  filing  it,  imtil  thirty  days  after  filing,  in 
like  manner,  a  new  statement,  showing  a  change  of  interest. 

29Abb.  N.o.  |  1 946.  Where,  for  any  cause,  one  or  more  partners  have 
not  been  joined  as  defendants  in  an  action  upon  a  partnenBhip 
liability,  and  final  judgment  has  been  taken  agaiast  the 
persons  made  defendants  therein,  the  plaintiff,  if  the  judg- 
ment remains  unsatisfied,  may  maintain  a  separate  action 
upon  the  same  demand,  a^nst  each  omitted  partner,  set- 
ting forth  in  the  complaint  the  facts  specified  in  this  sec- 
tion, as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 

§  1947.  In  an  action  brought  to  dissolve  a  partnership, 
or  for  an  acootmting  between  partners,  or  aifectmg  the  con' 
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tmued  prosecution  of  the  busmoss,  the  court  nuiy,  in  its 
discretion,  by  oider,  authorize  the  partnership  business  to 
be  continued,  during  the  pendency  of  the  action  b^  oue  or 
more  of  the  partners,  upon  tlieir  ezecutine  and  filmg  with 
the  clerk  an  undertaking,  in  such  a  sum  and  with  such  sure- 
ties as  the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  judgment  therein  requires  them  to  perform. 
The  court  may  impose  such  other  conditions,  as  itdeema 
proper,  and  it  may  in  its  discretion  at  any  time  thereafter 
require  a  new  undertaking  to  be  given.  Tho  court  may 
also  ascertain  the  value  of  the  partnership  property,  and  of 
the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accouating  between  any  of 
the  partners  ;  and  the  judgment  may  make  such  provision 
for  the  payment  to  the  retiring  partners,  for  their  interest, 
and  with  re^qpect  to  the  rights  of  creditors,  the  title  to  the 
partnership  property,  and  otherwise,  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  sale  of 
the  partnership  property. 

CHAPTER  XVI. 

ACTIONS  IN  BEHALF  OF  THE  PEOPLE.  AND 
SPECIAL  PROCEEDINGS  INSTITUTED;  IN 
THEIR  BEHALF,  BY  STATE  WRIT. 

TITLE      I.— AOTIONfi  IH  BEHALF  OF  THE  PHOPLK. 

TITLE  II. — SPEClAIi  PBOCBEDmOS  INSTITUTED  BY  STATE 

WBIT. 

TITLE  L 
Actions  in  hehalf  of  the  people, 

ABTICX.S  1.  Action  against  the  usurper  of  an  olBce  or  franchise. 
2.  Action  to  vacate  letters  patent. 

S.  Action  for  a  ihie,  penalty,  or  forfeiture,  or  upon  a  forfeited 
rcoc^n^laance.  ^ 

4.  Certain  actions,  founded  upon  the  spoUatio^,  or  other  mis- 

appropriation of  public  property. 

5.  Action  to  recover   property  escheated,  or  forfeited  for 

treason. 
0.  Miscellaneous  provisions,  relating  to  actions,  etc.,  in  behalf 
of  the  people. 

ARTICLE  FIRST. 

AcrrioN    agaiwst    the    UstmpiBR   of    an    Office   or 

Franchise. 

S  1948.  Attorney -General      may  §  1952.  Proceedings     to     obtain 

maintnln  action.  books  and  papers. 

IIMD.  Prooeedings    when    cofm-  1958.  Damages ;  how  recovered, 

plaint    names    riglUful  1954  One  action  against  several 

incambent.  persons. 

1950.  Action  triable  by  jury.  1955.  When  injunction  may  be 

1061-  Assumption  of   office  by  granted. 

person  entitled.  1960.  Final  judgment  in  action 

for  u»nrping  office,  etc. 
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97  Han^  6S8.  g  1948.  The  Attomey-Oeneral  may  maintain  an  action, 
ioiN.Y.689.  iipon  his  own  information,  or  upon  the  complaiut  of  a  pri- 
i2?d^232?    ^*^  person  in  either  of  the  following  cases  : 

1.  Against  a  X)er80n  who  usurps,  intrudes  into,  or  unlaw- 
fully holds  or  exei^ises,  within  the  State,  a  franchise,  or  a 
public  office,  civil  or  military,  or  an  office  in  a  domestic 
corporation* 

2.  Against  a  public  officer,  civil  or  military,  who  has 
done  or  suffered  an  act,  which  by  law  works  a  forfeiture  of 
his  office. 

8.  Against  one  or  more  persons  who  act  as  a  corporation 
within  the  State,  without  being  duly  incorporated  ;  or  ex- 
ercise, within  the  State,  any  corporate  rights,  privileges,  or 
franchises,  not  granted  to  them  by  the  law  of  the  State. 

128N.T.1Q9.  §  1949.  In  an  action,  brought  as  prescribed  in  the  last 
section,  for  usurping,  intruding  into,  unlawfullv  holding, 
or  exercising  an  office,  the  Attorney-General,  besides  stating 
the  cause  of  action  in  the  complaint,  may,  in  his  discretion, 
set  forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  and  the  facts  showing  his  right  thereto;  and 
thereupon,  and  upon  proof,  by  affidavit,  that  the  defend- 
ant, by  means  of  his  ustrrpation  or  intrusion,  has  received 
any  fees  or  emoluments  belonging  to  the  office,  an  order  to 
arrest  the  defendant  may  be  granted  by  the  court,  or  a 
judge.  The  provisions  of  title  first  of  chapter  seventh  of 
this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon and  subsequent  thereto,  except  where  special  provi- 
sion is  otherwise  made  in  this  title.  For  that  purpose,  the 
order  is  deemed  to  have  been  made  as  prescribed  in  section 
five  hundred  and  forty-nine  of  this  act.  Judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  of  the  party 
so  alleged  to  be  entitled;  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

§  I960.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner 
as  if  it  was  ai}  action  specified  in  section  nine  hundred  and 
sixty-eight  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  nine  hundrea  and  seventy  of  this 
act. 

I  1961.  Where  final  judgment  is  rendered,  upon  the 
rignt  and  in  favor  of  the  person  so  alleged  to  be  entitled, 
he  may,  after  taking  the  oath  of  office,  and  (^ivinff  an 
official  bond,  as  prescribed  by  law,  take  upon  himself  the 
execution  of  the  office.  He  must,  immediately  thereafter, 
demand  of  the  defendant  in  the  action,  delivery  of  all  the 
books  and  papers  in  the  custody,  or  under  the  control,  of 
the  defendant,  belonging  to  the  office  from  which  the 
defendant  has  been  so  excluded 

g  1968.  If  the  defendant  refuses  or  neglects  to  deliver 
any  of  the  books  or  papers,  demanded  as  prescribed  in  the 
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last  section,  he  is  guilty  of  a  misdemeanor ;  and  the  same 
proceedings  must  he  taken,  to  compel  the  delivery  thereof, 
as  are  now  or  shall  hereafter  be  prescribed  by  law,  where  a 
person  who  has  held  an  office,  refuses  or  neglects  to  deliver 
the  official  books  or  papers  to  his  successor. 

§1958.    [Am'dteSi.]  Where  final  judgment  has  been   l0lN.Y.68ft 
rendered,  ui)on  the  right  and  in  favor  of  the  person  so 
alleged  to  be  entitled,  He  may  recover,  by  action  against  the 
defendant,  the  damages  which  he  has  sustained,  in  con 
sequence  of  the  defendant's  usurpation,  intrusion  into,  un 
lawful  holding,  or  exercise  of  the  office. 

§  1054.  Where  two  or  more  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  the  Attorney-General  may 
bring  the  action  against  all,  to  determine  their  respective 
rights  thereto. 

%  1955.  In  an  action,  brought  as  prescribed  in  sub- 
divisi<»i  third  of  section  one  thousand  nine  hundred  and 
forty-dght  of  this  act,  the  final  judgment,  in  favor  of  the 
plaintiff,  must  perpetually  restrain  the  defendant  or  defend- 
ants, from  the  commission  or  continuance  of  the  act  or  acts 
complained  of.  A  temporary  inlunction  to  restrain  the 
commission  or  continuance  thereof,  may  be  granted,  upon 
proof,  by  affidavit,  that  the  defendant  or  defendants  enjoined 
have  acted  as  a  corporation,  within  the  State,  without  being 
duly  incorporated,  or  have  usurped,  exercised,  or  claimed, 
within  the  State,  a  franchise,  liberty,  or  corporate  right, 
not  granted  to  them  by  law.  The  provisions  of  title  second 
of  chapter  seventh  of  this  act  apply  to  such  a  temporary 
injunction,  and  the  proceedings  thereupon,  except  where 
special  provision  Is  otherwise  made  in  this  title.  For  that 
purpose,  the  injunction  order  is  deemed  to  have  been 
granted  as  prescribed  in  section  six  hundred  and  three  of 
this  act. 

g  1956.  In  any  other  action,  brought  as  prescribed  in  i28N.Y.i2gL 
this  article,  where  a  defendant  is  adjudged  to  be  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  or  exer- 
cising, an  office,  franchise,  or  privilege,  final  judgment  must 
be  rendered,  ousting  and  excluding  him  therefrom,  and  in 
favor  of  the  people  or  the  relator,  as  the  case  requires,  for 
the  costs  of  the  action.  As  a  part  of  the  final  ludnnent, 
the  court  may,  in  its  discretion,  also  award,  that  the  defend- 
ant, or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them,  pay  to  the  people  a  fine,  not  exceeding 
two  thousand  dollars.  The  jud^ent  for  the  fine  may  be 
docketed,  and  execution  may  be  issued  thereupon,  in  favor 
of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  whea  collected,  must  be  paid 
into  the  treasury  of  the  State. 
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ARTICLE  SECOND. 
Action  to  vacate  Lbttebs-Patent. 

§  1967.  When   Attorney  -  General       §  jt59.  Copy  of  judgment  toll  to 
may  maintain  astlon.  be  filed,  etc. 

195S.  Action  triable  by  jury.  1960.  Transcript  to  be   sent  to 

county  clerk,  etc. 

§  1957.  The  Attorney-General  may  maintain  an  action 
to  vacate  or  annul  letters-patent,  granted  by  the  people  of 
the  State,  in  either  of  the  following  cases : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent 
suggestion,  or  concealment  of  a  material  fact,  made  by,  or 
with  the  knowledge  or  consent  of,  the  person  to  whom  th^ 
were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact, 
or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  net,  in  violation  of  the  terms  and  con- 
ditions upon  which  the  letters-patent  were  granted,  or  have, 
by  any  other  means,  forfeited  the  interest  acquired  under 
the  same. 

Whenever  the  Attomey^-General  has  good  reason  to  be- 
lieve, that  any  act  or  omission,  specified  in  this  section,  can 
be  proved,  and  that  the  person  to  be  made  defendant  has 
no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

§  1058.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  hundred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act. 

§  1959.  Where  final  judgment,  vacating  or  annulling 
letters  patent,  is  rendered  in  an  action,  brought  as  prescribed 
in  the  last  section,  the  Attorney-General  must  cause  a  copy 
of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of 
the  secretary  of  Stale ;  who  must  make  an  entry,  in  the 
records  of  the  commissioners  of  the  land  office,  stating  the 
substance  and  eHect  of  the  judgment,  and  the  lime  when 
the  judgment-roll  was  filed.  The  real  property,  granted  by 
those  letters-patent,  may  thereafter  be  disposed  of  by  the 
commissioners  of  the  land  office,  as  if  the  lettera-patent  had 
not  been  issued. 

§  I960.  Immediately  after  making  the  entry  prescribed 
in  the  last  section,  the  secretary  of  State  must  transmit  a 
cei^tified  transcript  thereof  to  the  clerk,  or  the  register,  as 
thie  case  requires,  of  each  county,  in  which  the  real  prop- 
erty affected  by  the  judgment  is  situated.  The  clerk  or 
register  must  file  it ;  and,  if  the  letters-patent  are  recorded 
in  his  office,  he  must  note  the  contents  of  tho  transcript  in 
t^e  margin  of  the  record. 
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ARTICLE  THIRD. 
Actios  for  a  Fhtb,  Pei^alty,   or  ForfbituRb,  or 

UPOK  A  FORFBITSU  RbCOGKIZANCE. 

%  1961.  When  action   cannot  be  $  1966^  Recognizance ;  how  for- 

maintained.  feited. 

1999.  Action  for  forfeitnie,  etc.  1966.  Action  on  recognizance. 

1008.  Money  recovered;    how  1907.  Mooey  receiy^  by  di«- 

dlspoeed  of.  trict-attomey ;  how  dis- 

1S64.  Certain  proceedings  in  the  poeed  of. 

action  regnlatea  1968.  District-attorney  to  render 

account 

§  1991*  Whenever,  by  the  decision  of  the  general  tenn  11160,  Oon. 
of  the  gupreme  court,  or  of  a  superior  city  court,  a  con-  «>i-  Act. 
straction  is  given  to  a  statute,  an  act  done,  in  eood  faith, 
and  in  confonnity  to  that  construction,  after  the  decision 
was  made,  and  before  a  reversal  thereof  by  the  Court  of 
appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  May  penalty  or  forfeiture,  for  an  act  that  was  adjudged 
lawful  by  the  decision  of  the  couit  below.  But  this  section 
does  not  control  or  affect  the  decision  of  the  Court  of  ap- 
peals upon  an  appeal  actually  taken  before  the  reversal. 

§  1968.  Where  peal  or  personal  property  has  been  for- 
feited, or  a  penalty  incurred,  to  the  people  of  the  State,  or 
to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law, 
the  Attorney-General,  or  the  district-attorney  of  the  county 
in  which  the  action  is  triable,  must  bring  an  ^action  to  re- 
cover the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  Where  the  supreme  court  and  a  justice's  court 
have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  Attorney-General 
or  distiict-attomey.  A  recovery  in  such  an  action  bars  a 
recovery,  in  any  other  action,  brought  for  the  same  cause. 

§  1 968.  Money  recovered  in  such  an  action,  which  is  not 
otherwise  specially  granted  or  appropiiated  by  law,  must, 
when  collected,  be  paid  into  the  treasury  of  the  8tate. 

§  1964.  Sections  one  thousand  eight  hundred  and  ninety 
seven  and  one  thousand  eight  hundred  and  ninety-eight  of 
this  act  apply  to  an  action,  brought  es  prescribed  m  the  last 
two  sections. 

§  1965*  Where  the  condition  of  a  recognizan-^e  is 
broken,  an  order  of  the  court,  directing  the'  prosecution  of 
the  recognizance,  is  a  sufficient  forfeiture  thereof. 

g  1969.  Where  a  recognizance  to  the  people  is  forfeited,  40  Hno,  197. 
the  district-attorney  of  the  county  in  which  it  was  taken, 
must,  unless  the  court  otherwise  directs,  forthMvith  bring  an 
action  to  recover  the  penalty  thereof.  It  is  not  necessary, 
in  such  an  action,  to  allege  or  prove  any  damages,  by 
reason  of  the  breach  of  the  condition ;  but  where  the  people 
are-«ntitled,  to  judgment  therein,  they  must  have  judgment 
absolute,  for  the  penalty  of  the  recognizance 
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§  1967*  Within  tbirty  days  after  a  district-attorney  re- 
ceives or  collects  money  upon  a  recognizance,  or  for  a  pen- 
alty or  forfeiture,  belonging  to  the  county,  he  must  pay  it 
to  the  county  treasurer  of  his  county,  deducting  only  his 
necessary  disbursements ;  except  that,  where  he  does  not 
receive,  as  his  compensation,  a  salary  fixed  pursuant  to  law, 
the  county  court  may,  by  an  .order  entered  in  its  minutes, 
allow  him  to  retain  also  a  sum,  specified  in  the  order,  for 
his  reasonable  costs  and  expenses,  and  a  reasonable  coun- 
sel fee. 

§  1968*  Each  district-attorney  must  render  to  the  first 
term  of  the  county  court  of  his  countv,  held  in  each  calen- 
dar year,  a  written  account,  verified  by  his  affidavit,  of  all 
actions  brought  by  him  upon  recognizances,  or  for  penalties 
or  forfeitures  belonging  to  the  county,  or  to  the  State ;  of 
all  his  proceedings  therein  ;  bf  all  iudgments  recovered  by 
him  therein  ;  and  of  all  money,  collected  by  him  from  any 
person,  belonging  to  the  county  or  to  the  State.  This  sec- 
tion applies  to  a  district-attorney  who  has  gone  out  of  office ; 
during  the  preceding  calendar  year. 


ARTICLE  FOURTH, 
Cebtain  Actions,  foundbd  upon  thb  Spoliation,  ob 

OTHSB  MiSAPPROPBIATION  OF  PUBLIC  PbOPEBTT. 


$  1069.  Action  in  coart  of  the  State 
fof  pabllc  funds  iUe- 
^lly  obtained,  conTcrt- 
ed,  etc. 

3970.  Stav  of  other  domestic  ac- 
tions ;  parties  thereto  to 
be  brought  in. 

1971.  Actions,  etc.,  in  foreign 
coorts. 

1973.  Money,    damages,     etc., 


vest  in  people,  on  com^ 
meneement  of  action. 
I  1973.  Limitation  of  action. 

1974.  Ultimate  dispofiidon  of 
proceeds  of  action  in 
coort  of  the  State. 

1976.  Id.  ;  npon  petition  of  cor- 
poration, etc. ,  aggrieyed 

1976.  Attorney  -  Generu  mnst 
bring  action. 
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121  N.Y.528.  §  1969.  "Where  any  money,  funds,  credits,  or  other 
property,  held,  or  owned  by  the  State,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  govemmental  or 
other  public  interest,  by  a  domestic  municipal,  or  other 
public  corporation,  or  by  aboard,  officer,  custodian,  agency, 
or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or 
other  division,  subdivision,  department,  or  portion  of  the 
State,  has  heretofore  been,  or  is  hereafter,  without  right  ob- 
tained, received,  converted,  or  disposed  of,  an  action  to  re- 
cover the  same,  or  to  recover  damages,  or  other  compensa- 
tion, for  so  obtaining,  receiving,  paying,  convertteg,  or 
disposing  of  the  same,  or  both,  may  be  maintained  by  the 
people  of  the  State,  in  any  court  of  the  State  baying  Juris- 
diction thereof,  although  a  right  of  action,  for  the  same 
cause,  exists  hj  law  in  some  other  public  authority,  and 
whether  an  action  therefor,  in  favor  of  the  latter,  is  or  ii 
not  pending,  when  the  action  in  favor  of  the  people  ia  com- 
menced. 
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§  1970.  Where  an  action  is  commenced  by  the  people, 
for  a  cause  specified  in  the.  la  at  section,  the  court  in  which 
it  is  brought  may,  upon  the  application  of  any  party  there- 
to, grant  an  order  staying  proceedings  in  any  other  action, 
brought,  for  the  same  cause,  in  the  same  or  any  other 
court  of  the  State,  by  a  public  authority,  other  than  the 
people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such 
an  action  ;  and  it  may,  by  the  same  order,  or  by  a  sub- 
sequent order,  granted  upon  the  application  of  any  party 
to  either  action,  direct  that  any  party  to  tlie  action  so 
stayed,  be  lm)ught  in,  as  a  party  to  the  action  commenced 
by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and 
maintain,  in  their  own  name,  or  otherwise,  as  is  allowable, 
one  or  more  actions,  suits,  or  other  judicial  proceedings, 
in  any  court,  or  before  fuaj  tribunal,  of  the  United  States, 
or  of  any  other  State,  or  oi  any  territory  of  the  United  States, 
or  of  any  foreign  country,  for  any  cause  specified  in  the 
last  section  but  one. 

§  1972.  Upon  the  commencement,  by  the  people  of  the 
State,  of  any  action,  suit  or  other  judicial  proceeding,  as 
prescribed  in  this  article,  the^ntire  cause  of  action,  includ- 
ing the  title  to  the  money,  f imds,  credits,  or  other  property, 
with  respect  to  which  the  suit  or  action  is  brought,  and  to 
the  damages  or  other  compensation,  recoverable  f«r  the 
obtaining,  receipt,  payment,  conversion,  or.  disposition 
thereof,  if  not  previously  so  vested,  is  transferred  to,  and 
becomes  absolutely  vested  in,  the  people  of  the  State. 

§  1973.  The  people  of  the  State  will  not  sue  for  a 
cause  of  action,  specified  in  this  article,  unless  it  ac- 
crued within  ten  years  before  the  action  is  commenced. 

§  1974.  Any  court  of  the  State,  in  which  an  action  is 
brought  by  the  people,  as  prescribed  in  this  article,  may,  by 
the  final  judgment  therein,  or  by  a  subsequent  order,  <firect 
that  any  money,  funds,  damages,  credits,  or  other  propaly, 
recovered  by,  or  awarded  to,  the  plaintiff  therein,  which, 
if  that  action  had  not  been  brought,  would  not  have 
vested  in  the  people,  be  disposed  of,  as  justice  requires, 
in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same»  or  the  proceeds  thereof,  to 
the  objects  and  purposes  for  whieli  they  were  authorized 
to  be  raised  or  procured ;  after  paying  into  the  State 
treasury,  out  of  the  proceeds  of  the  recovery,  all  expenses 
incurred  by  the  people  in  the  action. 

§  1975.  Any  corporation,  board,  ofllcer,  custodian, 
agency,  or  agent,  may,  in  behalf  of  any  city,  county,  town, 
village,  or  other  division,  subdivision,  department,  or  por- 
tion of  tiie  State,  which  was  not  a  party  to  an  action, 
brought  as  prescribed  in  this  article,  and  which  claims  to 
be  entitled  to  the  custody  or  disposition  of  any  of  the 
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money,  funds,  damages,  ciedits,  or  other  property,  re- 
coyerod  by,  or  awarded  to  the  plaintiff,  by  the  final  judg- 
ment in  the  action,  or  any  of  the  proceeds  thereof,  and  not 
disposed  of  as  prescribed  in  the  last  section,  present,  at  any 
time  after  the  actual  collection  of  the  money,  and  its  pay- 
nent  into  the  State  treasury,  or  the  actual  receipt  of  the 
property  by  the  people,  to  the  supreme  court,  at  a  special 
term  thereof  held  in  the  county  of  Albany,  a  verified  peti- 
tion, setting  forth  the  facta,  and  praying  for  the  relief  to 
which  he  or  it  is  entitled.  Kotice  of  the  applicaticm  and  a 
copy  of  the  petition  must  be  served  upon  the  Attorney- 
General.  Upon  the  hearing  the  court  may  make  such  a 
final  order,  as  justice  requires,  for  the  disposition  of  the 
n^oney  or  other  property,  as  prescribed  in  the  last  section. 

§  1976.  The  Attorney-General  must  conunenee  an  ac- 
tion, suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  whenever  he  deems  it  for  the  interest  of  the  people 
of  the  State,  so  to  do ;  or  whenever  he  is  so  directed,  in 
writing,  by  the  governor. 

ARTICLE  FIFTH. 
Action  to  bbcoter  Propebtt  bschbatbd,  ob  fob- 

FBITED  FOB  TbEABON. 

$  1677.  Attomey-GeneTal  to  bring  f  K80.  Effect  of  jadgment  against 

ejectment  for  real  prop-  unknown  claimants, 

erty,  escheated  or  for-  1981.  Attorney-Qeneral  to  report 

felted.  recoveries   to  commls- 

1999.  Notice  to  he  published  be-  doners  of  land  office. 

fore  trial  or  judgment.  1962^  Action  to  reoover  personal 

1679.  When  unknown  claimants  property    forfeited  for 

may  be  zoade  defend*  treason, 
ants. 

139N.T.471.  8  1977.  Whenever  the  Attomey-General  has  ^ood  reason 
to  believe,  that  the  title  to,  or  right  of  posseeuon  of,  any 
real  property,  has  vested  in  the  people  of  the  State,  by 
escheat,  or  by  conviction  or  outlawry  for  treason,  he  must 
commence  an  action  of  ejectment,  to  recover  the  property. 

§  1978.  The  Attorney-General  must  cause  a  notice, 
specifying  the  names  of  the  parties,  and  the  object  of  the 
action,  and  containing  a  brief  description  <tf  the  property 
affected  thereby,  to  be  published  in  the  newi^Miper  printed 
at  Albany,*  in  which  legal  notices  are  requiml  to  be  pub- 
lished, in  a  newspaper  published  in  the  city  of  New  York, 
and  in  a  newspaper  published  in  each  county  In  which  any 
part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined 
in  the  action,  is  brought  to  trial ;  or,  where  judgment  is 
rehdered  therein  in  favor  of  the  plaintiff,  otlterwise  than 
upon  the  trial  of  an  issue  of  fact,  before  final  judgment  is 
rendered. 


«  See  L.  1884,  c.  138,  repeaUog  acts  providii^  for  a  State  paper. 
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tl979«  If  the  property  is  not  occupied,  and  no  person 
nown  to  the  Attorney-General,  as  claiming  title  thereto, 
the  defendant  or  defendants  may  be  desi^ated  as  *^  unknown 
claimants/'  without  any  other  description.  In  all  other  re- 
spects, section  four  hundred  and  fifty-one  of  thisaet  applies 
to  an  action,  in  which  the  defendant  or  defendants  are  thus 
designated. 

§  1980.  Where,  in  an  action  of  ejectment,  to  recover 
property  alleged  to  be  escheated,  brought  as  prescribed  in 
the  last  section,  final  judgment  in  favor  of  the  people  is 
rendered  against  unknown  claimants,  and  the  real  property 
recovered  3iereby  is  afterwards  sold  and  conveyed,  under 
the  direction  of  the  commissioners  of  the  land  ofilce,  the 
jud^ent  is  conclusive  upon  the  title  of  that  property,  as 
against  all  persons,  except  those  who  commence  an  action 
of  ejectment  for  the  recovery  thereof,  or  of  a  part  thereof, 
within  five  years  after  the  final  judgment  was  rendered  in 
the  action  in  favor  of  the  people,  ana  the  judgment-roll  was 
filed  thereupon.  But  section  three  hundred  and  seventy- 
five  of  this  act  applies  to  such  an  action. 

§  1981.  The  Attorney- General  must,  from  time  16  time, 
make  a  report  to  the  commissioners  of  the  land  office,  of  all 
leal  property  recovered  by  the  people,  in  any  action  brought 
pursuant  to  this  article. 

%  1988.  Where  perscmal  property  is  forfeited  to  the 
.people«  upon  a  conviction  or  outlawry  for  treason,  the  At- 
tomey-G^eral  must  bring,  and  may  maintain,  an  action  to 
recover  the  same,  or  the  value  thereof,  or  such  other  action^, 
founded-  upon  the  forfeiture,  as  might  be  maintained  by  a' 
private  person,  who  had  acquired  title  to  .the  property. 

ARTICLE  SIXTH. 

MiSCELLAKBOtTS     PROVISIONS,     KELATmO     TO     ACTIONS, 

ETC.,  IN  Behalf  op  the  People. 


%  1988.  Scire  facias,  quo  war- 
ranto, etc. ,  abolished. 

19^.  Actions  to  be  bronglit  in 
the  name  of  the  people. 

1985.  Judgment  for  costs  may 
be  taken  against  the 
people. 

1966.  Bietator;  when  to  be  jmned 
as  plaintifi ;  compensa- 
tion of  Attorney-Gen- 
eral. 


$  1967.  Costs;  how  collected 
against  corporation  and 
nsurpera  of  franchise. 

1968.  Joinder  of  causes  of  action 

against  same  person. 

1969.  Consolidation  of  actions 

against  seYeral  defend- 
ants. 
1990.  When    people,  municipal 
corporation,  etc. ,  not  re- 
quired to  give  eecniity.' 


§  1988.  The  writ  of  scire  facias,  the  writ  of  quo  warranto, 
and  proceedings  by  information  in  the  nature  of  quo  war- 
ranto, have  been  abolished.  The  relief,  formerly  obtained 
by  means  of  either  of  those  writs,  may  be  obtained  by  ac- 
tion, where  an  appropriate  action  therefor  is  prescribed  in 
this  act. 

§  1984.  An  action,  brought  as  prescribed  in  this  title, 
except  an  action  to  recover  a  penalty  or  f  orf  eitui-e,  expressly 
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gi▼^Il  by  Utw  to  a  particnlAr  officer,  must  be  brought  in  the 
naoie  o£  the  peoi>le  of  the  State  ;  aad  the  proceedings  therein 
are  the  same,  as  in  an  action  by  a  private  person,  except  as 
otherwise  specially  prescribed  in  this  title. 

§1985.  Where  judgmnt  is  rendered,  or  a  final  order 
is  taade,  against  the  people,  in  a  civil  action  brought,  or 
special  proceeding  instituted  in  their  name,  by  a  public 
officer,  pursuant  to  a  provision  of  law,  it  must  be  to  the 
same  effect,  and  in  the  same  form,  as  against  a  private  in- 
dividual, who  brings  a  like  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  specially  prescribed 
by  law.  But  an  execution  shall  not  be  issued  against  the 
people. 

2  Civ.  Pro.       §  1986*    Where  an  action  is  brought  by  the  Attorney. 

^^*  General,  as  prescribed  in  this  title,  on  the  relation  or  infor- 

mation  of  a  person,  having  an  interest  in  the  question,  the 
complaint  must  allege,  and  the  title  of  the  action  must  show, 
that  the  action  is  brought  upon  the  relation  of  that  person. 
In  such  a  case,  the  Attorney-General  must,  as  a  condition 
of  bringing  the  action,  require  the  relator  to  give  satisfactory 
security  to  indemnify  tbe  people,  against  the  costs  and 
expenses  thereof.  Where  secnrity  is  so  given,  ttie  Attorney- 
General  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and 
counsel  for  a  piivate  person. 

§  1987*  Where  final  judgment  in  an  action,  brought  as 
prescribed  in  this  title,  is  rendered  against  a  corporation,  or 
persons  claiming  to  be  a  corporation,  the  court  may  direct 
.  the  costs  to  be  collected  by  execution  against  any  of  the  per- 
sons claiming  to  be  a  corporation  ;  or  by  warrant  of  attadi- 
nient,  or  other  process,  against  the  person  of  any  director  or 
other  officer  of  the  corporation. 

§  1988.  Where  two  or  more  causes  of  action  exist,  in 
favor  of  the  people,  agaiust  the  same  person,  for  money  due 
upon,  or  damage.H  for  the  non-performance  of,  one  or  more 
contracts  of  the  same  nature,  the  Attorney-General  must 
join  all  those  causes  in  one  action. 

§  1989*  Where  two  or  more  actions,  brought  in  behalf  of 
the  people  upon  the  same  mortgage  or  other  contract,  are 
pending  against  separate  defendants,  claiming  or  defending 
und«:)r  the  same  title,  the  Attorney-General  must,  upon  the 
request  of  the  defendants,  cause  them  to  be  consoUdated 
into  one  action ;  and  only  one  bill  of  costs  can  be  taxed 
against  the  defendants. 

§  1990.  [Am'd  1894.]  Each  provision  of  this  act,  re- 
quiring  a  party  to  give  security,  for  the  purpose  of  procuring 
an  order  of  arrest,  an  injunction  order,  or  a  warrant  of 
attachment,  or  as  a  condition  of  obtaining  any  other  relief, 
or  taking  any  proceeding  ;  or  allowing  tbe  court,  or  n  judge, 
to  require  such  security  to  be  uiven,  is  to  b  ^  ;onstrned  as 
excludmg  an  action  brought  by  the  people  of  the  state,  or 
by  a  domes  ic  municipal  coiporatoL  ;  or  by  a  public  officer, 
ia  behalf  of  the  people,  or  of  such  a  cor  )oration ;  exvept 
where  the  security,  to  be  given  in  suoh  au  action,  is  specially 
regulated  by  the  provision  in  question ;  but  in  any  action  in 
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which  a  domeatio  mnnioipal  corporation,  or  a  public  officer 
in  behalf  of  such  corporation,  shall  be,  b^  the  forAgoiog 
proYisions  of  this  section,  excused  from  giviD^  security  on 
procuring  an  order  of  arrest,  an  order  of  injunction  or  a 
warrant  of  attachment,  such  corporations  shall  be  liable  for 
fdl  damages  that  may  be  so  sustained  by  the  opposite  pat  ty 
by  reason  of  such  order  of  arrest,  attachment  or  injunction  in 
the  same  case  and  to  the  same  extent  as  sureties  to  an  under- 
taking would  haye  been,  if  such  an  undertaking  had  been 
giyen. 

'      TITLE  II. 

Special  proceedings  instUuUd  by  State  wrU, 

ABnoLB  1.  Proyisions  applicable  to  two  or  more  State  writa. 

2.  The  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify. 

3.  The  writ  of  habeas  oorpas,  and  the  writ  of  certiorari,  to 

inquire  into  the  cause  of  detention. 

4.  The  writ  of  mandamus. 
6.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages. 
.  7.  The  writ  of  certiorari,  to  review  the  determination  of  aa 
inferior  tribunal. 

ARTICLE  FIRST; 
Pboyisions  Appucablb  to  Two  ob  mobs  Stitb  Wbtts. 


1991.  state  writs  enumerated. 

1992.  To  be  under  seal  of  court. 

1993.  State  writ  at  the  instance 

of  the  people. 

1994.  Belator,  when  joined  with 

people ;    parties,    how 
styled. 

1995.  Parties  may  appear  by  at- 

torney. 

1996.  Allowance  to  be  Indorsed 

and  signed. 

1997.  Final  order;  certain  pro- 

ceedings  same    as   in 
actions. 

1998.  When  writ  retunwble. 

1999.  How  served. 


8  3000.  Habeas  corpus,  how 
served;  fees  and  under- 
taking, when  required. 

2001.  Fees  to  personbl  not  offi- 

cers. 

2002.  tiast  two  sections  qualified. 
20(Mk  Mode    of    serving    writ. 

when   person  conofuls 

himself,  etc. 
2004.  Person    served    to    obey 

habeas  corpus. 
2005  Id.;  as  to  certiorari 

2006.  Time  of  returning  habeas 

corpus. 

2007.  Punishment  for  non-pay- 

ment of  costs. 


§  1991.  The  writ  of  habeas  corpus  to  bring  up  a  person 
to  testify,  or  to  answer ;  the  writ  of  habeas  corpus,  and  the 
writ  of  certiorari,  to  iu  quire  into  the  cause  of  detention; 
the  lA^^rit  of  mandamus ;  the  writ  of  prohibition  ;  the  \s  rit  of 
assessment  of  damJEiges,  which  is  substituted  fir  tlie  writ 
heretofore  known  as  the  writ  of  ad  quod  damnum  ;  and  the 
writ  of  certiorari  to  review  the  detenu  inn  tion  of  an  inferior 
tribnnal,  which  may  be  called  the  writ  of  review,  shall  here- 
after be  styled,  collectively.  State  writs. 

§  1992.  A  State  writ  must  be  issued  under  the  se^l  of 
the  court,  by  which  it  is  awarded.  Where  it  is  allowed  by 
a  judge  out  of  court,  and  is  returnable  before  a  court  of 
recorfl,  it  must  be  issued  under  the  seal  of  the  conrt  bef i  re 
wbich  it  is  returnable.  Where  it  is  retnrnnble  before  a 
judge  out  of  court,  or  before  a  body  or  tribunal,  other  than 
a  court  of  record,  it  muht  be  issue*!  under  the  seal  of  the 
supreme  court.  Where  the  seal  of  the  Hupreme  court  is  to 
he  used,  as  prescribed  in  this  section,  it  may  be  the  seal  of 
the  county  whereiji^  tbe  writ  is  awarded,  or  wherein  it  is  re- 
turnable. 


r 
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129N.Y.  3«).  §  IC  08.  Where  a  State  -wrrit  is  Teqmred,  in  an  action  c : 
special  proceeding,  civil  or  criminal,  to  which  the  peopi ; 
are  a  party,  or  in  which  they  are  interested,  it  may  L  • 
awarded  upon  the  application  of  the  Attorney-General,  cr 
of  the  district-attorney  having  charge  of  the  action  or  speci  1 
proceeding ;  and  the  miorsement  of  the  allowance  thereof 
must  state,  that  it  was  issued  upon  such  an  application. 

§  1094.  A  State  writ  must  he  issued  in  hehalf  of  the 
people  of  the  State  ;  hut  where  it  is  awarded  upon  the  ap- 
plication of  a  private  person,  it  must  show  that  it  was  issu^ 
upon  the  relation  of  that  person.  The  officer  or  other  per- 
son, against  whom  the  writ  is  issued,  shall  he  styled  the 
defendiEint  therein. 

§  1 996.  The  parties  to  a  special  proceeding,  instituted 
by  State  writ,  may  appear  by  attorney,  with  like  effect  as 
in  an  action  brought  in  the  supreme  court ;  but  a  return  to 
such  a  writ  must  be  made  under  the  hand  of  the  defendant, 
I  except  in  a  case  where  it  is  otherwise  specially  prescribed 

by  law,  or  where  the  court  or  judge,  for  good  cause  shown 
by  affidavit,  otherwise  directs.  Where  the  Attorney  Gen- 
eral or  the  district-attorney  does  not  appear  for  the  people, 
the  attorney  for  the  relator  is  deemed  also  the  attorney  for 
the  people. 

§  1996.  The  presiding  judge  of  a  court,  by  which  a 

State  writ  is  awarded,  or  the  judge  who  allows  such  a  writ 

out  of  court,  ns  the  case  may  be,  must  sign  an  allowance 

thereof  indorsed  thereupon,  stating  the  date  of  the  allow- 

*  ancco 

136  N.T.  622.  %  1997.  The  final  determination  of  the  rights  of  the  par- 
ties to  a  special  proceeding  instituted  by  State  writ,  is  styled 
a  final  order.  The  provisions  of  this  act,  relating  to  amend- 
ments, motions,  and  intermediate  orders,  in  an  action,  are 
applicable  to  similar  acts  in  such  a  special  proceeding ;  ex- 
cept where  special  provision  is  otherwise  made  therein,  or 
where  the  proceeding  is  repugnant  to  the  object  of  the  State 
writ,  or  the  mode  of  procedure  thereunder. 

§  1998.  Except  where  special  provision  is  otherwise 
made  in  this  act,  a  State  writ  may  be  made  returnable  forth- 
with, or  on  a  future  day  certain,  as  the  case  requires. 

§  1999.  Except  where  special  provision  is  otherwise 
made  in  this  act,  a  State  writ  must  be  personally  served,  in 
like  manner  as  a  summons,  issued  out  of  the  supreme  court ; 
and  each  provision  of  this  act,  relating  to  the  personal  service 
of  such  a  summons  upon  a  defendant,  applies  to  the  service 
of  a  State  writ 

§  2000.  A  writ  of  habeas  corpus  can  be  served  only  by 
an  elector  of  the  State.  Where  the  prisoner  is  in  custodv 
of  a  sheriff,  coroner,  constable,  or  marshal,  the  service  is 
not  complete,  unless  the  person  serving  the  writ  tenders  to 
'  the  officer,  the  fees  allowed  by  law  for  bringing  up  the  pris- 
oner, and  delivers  to  him  an  undertaking,  with  at  least  onq 
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surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded  ,  and  that  the  prisoner  will  not  escape 
by  the  way,  either  in  goin^  to,  remaining  at,  or  returning 
from  the  place  to  which  he  is  to  he  taken.  The  sum  so  speci- 
fied must  be,  at  least,  twice  the  sum  for  which  the  prisoner 
is  detained,  if  he  is  detained  for  a  specific  sum  of  money  ;  if 
not.  it  must  be  one  thousand  dollars. 

§  8001.  A  court  or  a  judge,  allowing  a  writ  of  habeas 
corpus,  directed  to  any  person  other  than  a  sheriff,  coroner, 
constable,  or  marshal,  may,  in  its  or  bis  discretion,  require 
the  applicant,  in  order  to  render  the  service  thereof  com- 
plete, to  yay  the  charges  of  bringing  up  the  prisoner.  In 
tiiat  case,  the  amount  of  the  charges,  not  to  exceed  the  fees 
allowed  by  law  to  a  sheriff  for  a  similar  service,  must  be 
specified  in  the  certificate  allowing  the  writ. 

§  200>8«  The  last  two  sections  are  not  applicable  to  ^ 
case,  where  the  writ  is  aUowed  upon  the  application  of  the 
Attorney-General,  or  a  district-attorney. 

g  8008.  A  writ  of  habeas  corpus  or  of  certiorari,  issued 
as  prescribed  in  article  second  or  article  third  of  this  title, 
may  be  served  by  delivering  it  to  the  person  to  whom  it  is 
directed.  If  he  cannot  be  found,  with  due  diligence,  it 
may  be  served,  by  leaving  it,  at  the  jail  or  other  place  in 
which  the  prisoner  is  confined,  with  any  under  officer,  or 
oQier  person  of  proper  age  having  charge,  for  the  time,  of 
the  prisoner,  and  paying  or  tendering  to  him  the  fees  or 
charges  for  bringing  up  the  prisoner.  If  the  person,  upon 
whom  the  writ  ought  to  be  served,  keeps  himself  concealed, 
or  refuses  admittance  to  the  person  attempting  to  serve  it, 
it  may  be  served  by  affixing  it  in  a  conspicuous  place,  on 
the  outside,  either  of  his  dwelling-house,  or  of  the  place 
where  the  prisoner  is  confined.  In  that  case,  the  service  is 
complete,  without  tendering  the  fees  or  charges  for  bring; 
ing  up  the  prisoner. 

§  2004.  A  sheriff,  coroner,  constable,  or  mar^al,  upon 
whom  complete  service  of  a  writ  of  habeas  corpus  is  mad«, 
as  prescribe  in  this  article,  must  obey  and  make  return  to 
the  writ,  according  to  the  exigency  thereof,  whether  it  is 
directed  to  him  or  not.  Any  other  person,  u^on  whom 
such  a  writ  is  served,  having  the  custody  of  the  individual 
for  whose  benefit  it  was  issued,  must  obey  and  execute  it, 
according  to  the  command  thereof,  without  requiring  any 
bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ.     . 

§  8006*  A  person,  upon  whom  a  writ  of  certiorari, 
issued  as  prescribed  in  this  title,  is  served,  must,  in  like 
manner,  upon  payment  or  tender  of  the  fees  allowed  by  law 
for  making  a  return  to  the  writ,  and  for  copying  the  war- 
rant, or  other  proc^9  o^  proceeding,  to  be  anuexed  ther^ 
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to,  ob^  and  return  tbe  writ,  according  to  the  exigeocy 
thereof 

§  8006.  Where  a  writ  of  habeas  corpus  is  returnable  mi 
a  day  certain,  the  return  must  be  made  at  thB  time  and 
place  specified  therein.  Where  such  a  writ  is  returnable 
forthwith,  at  a  place  within  twenty  miles  of  the  place  of 
service,  the  return  must  be  made,  and  the  prisoner  must  be 

S reduced,  within  twenty-four  hours  after  service ;  and  the 
ke  time  must  be  allowed,  for  each  addition]^  twenty 
miles. 

§  2007.  For  non-payment,  upon  demand,  of  the  costs 
awarded  by  a  f  nal  order,  made  m  a  special  proceeding  in- 
stituted by  State  writ,  except  where  a  peremptory  writ  of 
mandamus  is  awarded,  after  the  issuing  of  an  alternative 
mandamus,  the  person  required  to  pay  the  same  may  be 
punished  for  a  contempt  of  the  court  awarding  them,  or  of 
which  the  judge  awarding  them  is  a  member,  as  if  the  final 
order  was  a  final  judgment  of  the  court. 

ARTICLE  SECOND. 

The  Wkit  of  Habeas  Corpus,  to  bring  up  a  Person 

to  testify. 

I  aOO&  Habeas  corpus  to  testify ;       $  2011.  The  last  three    sectioiiB 

when  allowed- by  court  qualified. 

or  judge.  9012.  Application ;  how  made. 

9000.  Id. ;    when   allowed    by  9018.  Certain  prisoaen  to  ben- 

jnd|;e.  manded.- 

2010.  Id. :  in  suit  before  justice  2014.  Officer  to  obey  and  return 

or  the  peace,  etc.  writ. 

f  1156,  Con-  §  8008.  A  court  of  record,  other  than  a  justice's  court  of 
sol.  Act  n  Qiij^  Qj.  a  judge  of  such  a  court,  or  a  justice  of  the  supreme 
court,  has  power,  upon  the  application  of  a  party  to  an 
action  or  special  proceedinff,  civil  or  criminal,  pending 
therein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose 
of  bringing  before  the  court,  a  prisoner,  detained  m  a  .^ail 
or  prison,  within  the  State,  to  testify  as  a  witness  in  the 
action  or  special  prcccoding,  in  behalf  of  the  applicant. 

§  2009.  Such  a  writ  may  al?o  be  issued  by  a  Justice  of 
the  supreme  court,  upon  the  application  of  a  party  to  a 
special  proceeding,  civil  or  criminal,  pending  before  any 
officer  or  bodv,  authorized  to  examine  a  witness  therein. 
In  a  case  specified  in  this  section,  the  writ  may  also  be 
issued  by  a  judge  of  a  superior  city  court,  a  county  judge^ 
or  a  special  county  judge,  residing  within  the  county  where 
the  officer  resides,  before  whom,  or  the  court  or  other  body 
sits  in  or  before  which,  the  special  proceeding  is  pending, 

§  8010.  Buchawrit  may  also  be  issued  by  a  justice 
of  the  supreme  court,  upon  the  application  of  a  party  to  an 
action,  pending  before  a  justice  of  the  peace,  or  in  a  justice's 
court  of  a  city,  or  a  district  court  of  the  city  of  New^  York, 
to  bring  before  the  justice  or  court,  to  be  examined  as  a 
witDiess,  a  prisoner  confined  in  the  jaU  ol  the  county  where 
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the  action  is  to  be  tried,  or  an  adjoining  county.  In  a  case 
sx)ecified  in  this  action,  the  writ  may  also  be  issued  by  a 
judge  of  a  superior  city  court,  a  county  judge,  or  a  special 
county  judge,  residiog  within  the  eounty  where  the  justice 
resides,  or  the  court  is  located,  or  the  prisoner  is  confined, 
as  the  case  may  be. 

§  SOU.  Mw'd  1880.]  A  writ  shall  not  be  Issued,  by  1 1155,  Co» 
virtue  of  either  of  the  last  three  sections,  to  bring  up  a  pris-  boI.  Act. 
oner  sentenced  to  death.  Nor  shall  it  be  issued  to  bring 
up  a  prisoner  confined  under  any  other  sentence  for  a  fel- 
ony ;  except  where  the  application  is  made,  in  behalf  of 
the  people,  to  bring  him  up  as  a  witness  on  the  trial  of  an 
indictment,  and  then  only  by  and  in  the  discretiou  of  a  jus- 
tice of  the  supreme  court,  or  a  jud^e  of  a  superior  city 
coiurt,  upon  such  notice  to  the  district-attorney  of  the 
county  wherein  the  prisoner  was  convicted,  and  upon  such 
terms  and  conditions,  and  under  such  regulations  as  the 
judge  jnay  prescribe. 

§  2012.  An  application  for  a  writ,  made  as  prescribed 
in  either  of  the  foregoing  sections  of  this  article,  must  be 
verified  by  affidavit,  and  must  state : 

1.  The  title  and  nature  of  the  action  or  special  proceed- 
ing, in  regard  to  which  the  testimony  of  the  prisoner  is  de- 
tired  ;  and  the  court,  or  body,  in  or  before  which,  or  the 
officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  the  action,  or  the 
hearing  of  the  special  proceeding,  as  he  is  advised  by  coun- 
sel and  verily  believes, 

8.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a 
sentence  for  a  felony. 

But  where  the  Attorney-General  or  district-attorney 
makes  the  application,  he  need  not  swear  to  the  advice  of 
counsel. 

^2018.  The  return  to  a  writ,  issued  as  prescribed  in  this 
article,  miist  state  for  what  cause  the  prisoner  is  held  ;  and 
If  it  appears  therefrom,  that  he  is  held  by  virtue  of  a  man- 
date in  a  civil  action  or  special  proceeding,  or  by  virtue  of  a 
commitment  upon  a  criminal  charge,  he  must,  after  having 
testified,  be  remanded,  and  again  committed  to  the  prison, 
from  which  he  was  taken. 

§  201 4*  Any  officer  to  whom  a  writ,  issued  as  prescribed 
in  this  article,  is  delivered,  must  obey  the  same,  according 
to  the  exigency  thereof,  and  make  a  return  thereto  accord- 
ingly. If  he  refuses  or  neglects  po  to  do,  he  forfeits,  to  the 
people,  if  the  writ  was  issued  upon  the  application  of  the 
Attorney-General  or  a  district-attorney,  or,  in  any  other 
case,  to  the  party^  on  whose  apfdication  the  writ  was 
issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death^a  return  to  th^t 
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effect  is  a  sufficient  obedience  to  the  writ,  without  producing 
him. 

ARTICLE  THIRD. 

The  Writ  op  Habeas  Cobpus,  and  the  Wkit  of  Cbb- 
tiorabi,  to  inquibe  into  the  cause  of  detention. 


S  8016.  Who  entitled  to  prosecute       %  90i2. 
the  writs. 
SK)16.  When  neither  writ  shall  2048. 

be  allowed. 

2017.  Application  :  how  and  to 

whom  made.  2044. 

2018.  Application    in    another 

county  ;  proof  required.  9045. 

2019.  Contents  of  petition. 

2020.  When     writ     must     be  2046. 

granted ;     penalty  for 
refusing.  ■  2047. 

son.  Form  of  writ  of  habeas 

corpus.  2048. 

2022.  Form  of  writ  of  certio- 
rari. 

2028.  When  writ  returnable  be-  9049. 

fore  another  judge. 

2024.  When  writ  sufficient.  2060. 

90!^.  When  writ  to  issue  with- 
out application. 

9026.  Hetum  ;  its  contents.  2051. 

2027.  Habeas  corpus ;  body  of 

prisoner  to  be  produced,  9069. 

9098.  Proceedings  on  disobedl-         .9058. 

ence  of  writ.  9064. 

9099.  Id.;  precept  to  bring  up 

prisoner. 

2080.  Id.;  power  of  county  nkay  9066. 

be  called. 

2081.  Proceedings  on  return  of  9066. 

habeas  corpus. 

9082.  When  prisoner  to  t>e  re- 
manded. 9057. 

9088.  When  to  be  discharged  in 

civil  cases.  9058. 

9034.  The  last  section  <](naliiled. 

9085.  Proceedings  on  irregular 

commitment.  9069. 

9086.  Id.;  when  prisoner  may  9060. 

be  committed  to  another 

officer.  9061. 

2087.  Custody  of  prisoner  pend-  9062. 

ing  the  proceedings. 

2038.  Notice   to   person    inter-  9068. 

ested  in  detention. 

9030.  Prisoner  may  controvert  2064. 

return ;    proofs    there- 
upon. 

9040.  Proceedings    upon    sick-  9005. 

ness,  etc.,  of  prisoner. 

9041.  When  ceriiorari  to  issue  9066. 

on      application      for 
habeas  corpus. 


Proceedings  upon  its  re- 
turn. 

Id.;  when  discharge  to  be 
granted  ;  when  proceed- 
ings to  cease. 

When  certiorari  does  not 
prevent  habeas  corpus. 

Bui  on  certiorari ;  when 
and  how  ordered. 

Id.;  by  whom  and  how 
taken. 

Discharge  of  prisoner 
bailed: 

Order  substituted  for  writ 
of  discharge ;  service 
and  effect  thereof. 

Enf  oicing  order  tor  dia- 
chaige ;  penalty,  etc. 

When  prisoner  discharged 
not  to  be  re-imprisoned; 
when  he  may  be. 

Penalty  for  violating  the 
last  section. 

Id.;  for  concealing  pris- 
ons, etc.,  to  avora  writ. 

Id . ;  for  aiding,  etc. 

Warrant  to  bring  up 
prisoner  about  oeing 
removed. 

When  offender  to  be  ar- 
rested. 

Execution  of  warrant; 
proceedings  to  relieve 
prisoner. 

Id.;  proceedings  to  pun- 
ish offender. 

When  appeal  may  be 
taken  in  cases  under 
this  article. 

Id . ;  by  people. 

Prisoner  who  appeals  may 
be  admitted  to  bail. 

Id. ;  recognizance,  etc. 

Id. ;  on  appeal  to  court  of 
appeals. 

Custody  of  prisoner  until 
he  gives  bail. 

When  recognizance  to  be 
valid  for  an  i|djoum- 
ment,  etc. 

Penalty  for  refnaingcopy 
of  process,  etc. 

Application  of  this  article 
to  other  writs  of  habeas 
corpus. 


192N.T.288.  §  801 6.  A  per.'-on  imprisoned  or  restrained  in  his  literty, 
-within  ihe  State,  for  any  cause,  or  upon  any  pretence,  is 
entitled,  except  in  one  of  the  cases  specified  in  tho  next 
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section,  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari^ 
as  prescribed  in  this  article,  for  the  purpose  of  inquiring 
into  the  cause  of  the  itaiprisonlnent  or  restraint,  and,  in  a 
case  prescribed  hy  law,  of  delivering  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  served  under  thid 
section,  on  the  first  day  of  the  week  commonly  called  Sun« 
day ;  but  it  cannot  be  made  returnable  on  that  day. 

§  2016.  A  person  ianot  entitled  to  either  of  the  writsi  113  K.T.  207. 
specified  in  the  last  section,  in  either  of  the  following  cases : 

1.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  a  mandate,  issued  by  a  court  or  a  judse  of  the 
United  States,  in  a  case  where  such  couits  or  judges  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  legal  proceedings  in  such  a  court. 
-  2.  Where  he  has  been  committed,  or  is  detained,  bv 
virtue  of  the  final  judgment  or  decree,  of  a  competent  tri- 
bunal of  civil  or  cnminal  jurisdiction ;  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted 
for  any  cause,  except  to  punish  him  for  a  contempt ;  or  by 
virtue  of  an  execution  or  other  process,  issued  upon  such  a 
judgment,  decree,  or  final  order. 

§  2017.  Application  for  the  writ  must  be  made,  by  a  a4  How.  Ft. 
written  petition,  signed,  either  by  the  person  for  whose  re-  7. 
lief  it  is  intended,  or  by  some  person  in  his  behalf,  to  g^V, T^ 
either  of  the  following  courts  or  officers :  135  n.  y.  tc. 

1.  The  supreme  court,  at  a  special  or  general  term  there- 
of, where  the  prisoner  is  detained  within  the  judicial  dis- 
trict within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
State. 

8.  An  officer  authorized  to  perform  the  duties  of  a  justice 
of  the  supreme  court  at  chambers,  being  or  residing  within 
the  city  or  county,  where  the  prisoner  is  detained  ;  or,  if 
there  is  no  such  officer  within  that  city  or  county,  capable  of 
acting,  or,  if  all  those  who  are  capable  of  acting  and 
authorized  to  grant  the  writ,  are  absent,  or  have  refused  to 

frant  it,  then  to  an  officer,  authorized  to  perform  those 
uties,  residing  in  an  adjoining  county. 

§  8018.  Where  ap^plication  for  either  writ  is  made  as 
prescribed  in  subdivision  third  of  the  last  section,  without 
the  county  where  the  prisoner  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
other  sufficient  evidence,  of  the  facts  which  authorize  him 
to  act  as  therein  prescribed  ;  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of  act- 
ing, the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be 
denied 

§  2019.  The  petition  must  be  verified  by  the  oath  of  the  2  n.  v-. 
petitioner,  to  the  effect  that  he  believes  it  to  be  true ;  and  Sapp.'i68» 
must  state,  in  aubstanoe : 
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1.  That  the  person,  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty  ;  the  place 
^vhere.  unless  it  is  unknown,  and  the  officer  or  person  by 
whom,  he  is  so  imprisoned  or  restrained,  naming  both 
parties,  if  their  names  are  known,  and  describing  either 
party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained, 
by  virtue  of  any  judgment,  decree,  4[nal  order,  or  process, 
specified  in  section  two  thousand  and  sixteen  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  peti 
tioner. 

^  4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man-- 
date,  a  copy  thereof  must  be  annexed  to  the  petition  •  unless 
the  petitioner  avers,  either,  that  by  reason  of  the  removal  or 
concealment  of  th&  prisoner  before  the  application,  a  de 
mand  of  such  a  copy  could  not  be  made,  or  that  such  a 
demand  was  made,  and  the  legal  fees  for  the  copy  were 
tendered  to  the  officer  or  other  person,  having  the  prisoner 
in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  Illegal,  the  petition 
must^tate  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 

§  2020.  A  court  or  a  judge,  authorized  to  grant  either 
writ,  must  grant  it  without  delay,  whenever  a  petition 
therefor  is  presented,  as  prescribed  m  the  foregoing  sections 
of  this  article,  imless  it  appears,  from  the  petition  itself,  or 
the  documents  annexed  thereto,  that  the  petitioner  is  prohib- 
ited by  law  from  prosecuting  the  writ.  For  a  violation  of  this 
section,  a  judge,  or,  if  the  application  was  made  to  a  court, 
each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered 
by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

§  208  !•  The  writ  of  habeas  corpur,  issued  as  prescribed 
In  this  article,  must  be  substantially  ia  the  following  form, 
the  blanks  being  properly  filled  up  : 

**  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  '*  to  A.  B."] 

**  "We  command  you,  that  you  have  the  body  of  C.  D. , 
by  you  imprisoned  and  detained,  as  it  is  said,  together  with 
the  time  and  cause  of  such  imprisonment  and  detention,  by 
whatsoever  name  the  said  C.  D.  is  called  or  charged,  before 
,*'  [•*  the  supreme  court,  at  a  speciar'  (or  **  gene- 
ral ").  "term  thereof,  to  be  held,"  or  "E.  F.,  justice  of  the 
supreme  court,"   or  otherwise,  as  the  case  may  be,]   **at 

,  on ,"  [or  'immediately  after  the 

receipt  of  this  writ."]  **todo  and  receive  what  shall  then 
and  there  be  considered,  concerning  the  said  CD.  And 
have  you  then  there  this  writ. 

**  Witness, ,   one    of  the    Justices"    (or 
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"judges")  "of  the  said  court,"  [or  "county  judge,"  or 

otherwise,  as  the  case  may  he,]  "  the __  day  of 

,  in  the  year  eighteen  hundred  and ," 

§  2022,  The  writ  of  certiorari,  issued  as  prescrihed  in 
this  article,  must  he  substantially  in  the  following  form, 
the  blanks  being  properly  filled  up  : 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of ,"  etc.  [or  **toA.B."] 

"  We  command  you,  that-you  certify  fully  and  at  large, 

to — ,"  ["the  supreme  court,  at  a  special'' (or 

"  general ")  "  term  thereof,  to  be  held,"  or  "  B.  F.  justice 
of  the  supreme  court,"  or  otherwise,  as  the  case  may  be,] 

"at  ,  on ,"    [or  "immediately 

i^ter  the  receipt  of  this  writ,"]  "  the  day  and  cause  of  the 
imprisonment  of  C.  D.,  by  you  detained,  as  it  is  said,  by 
whatsoever  name  the  said  G  D.  is  called  or  charged.  And 
haveyou  then  there  this  writ 

"Witness, ,   one    of    the  justices"     (or 

"judges")   "of  the  said  court,"  [or  "  county  judge,"  or 

otherwise,  as  the  case  may  be,]  "  the day  of 

,  in  the  year  eighteen  hundred  and ." 

§  2088.  If  application  for  either  writ  is  made  to  the 
supreme  court,  or  to  a  justice  thereof,  in  a  county  other 
than  that  where  the  person  is  imprisoned  or  confined,  the 
writ  may  be  made  returnable,  in  its  or  his  discretion,  before 
an^  judge  authorized  to  grant  it,  in  the  county  of  the  im- 
prisonment or  confinement. 

§  2024.  The  writ  of  habeas  corpus  or  the  writ  of  cer- 
tiorari shall  not  be  disobeyed,  for  any  defect  of  form,  and 
IMtrlicularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  cust^y  of  the  prisoner,  is 
designated,  either  by  his  name  of  office,  if  he  has  o::e,  or  by 
his  own  name ;  or,  if  both  names  are  unknown  or  uncer- 
tain, b^  an  assum^  appellation.  Any  person,  upon  whom 
the  wnt  is  served,  is  deemed  to  be  the  person  to  whom  it  is 
directed,  although  it  is  directed  to  him  by  a  wrong  name  or 
description,  or  to  another  person 

2.  n  the  prisoner  directed  to  be  produced,  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  as  to  be 
identified  as  the  person  intended. 

§  2026.  Where  a  justice  of  the  supreme  court,  in  court 
or  out  of  court,  has  evidence,  in  a  judicial  proceeding  taken 
before  him,  that  any  person  is  illegally  imprisoned  or  re- 
strained in  his  liberty  within  the  State  ;  or  where  any  other 
judge,  authorized  by  this  article  to  grant  the  writs,  has 
evidence,  in  like  manner,  that  any  person  is  thus  imprisoned 
or  restrained,  within  the  county  where  the  judge  resides ; 
he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari, 
for  the  relief  of  that  person,  although  no  application  there- 
for has  been  made. 
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§  3026.  The  person  upon  whom  either  writ  has  been 
duly  served,  must  state,  plainly  and  unequiyocally ,  in  his 
return :  ,  " 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 
or  at  any  lime  theretofore  or  thereafter,  he  had  in  his 
custody,  or  under  his  power  or  restraint,  the  person  f  jr 
whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  feivel, 
and  still  has  him,  the  authority  and  true  cause  of  the  im- 
prisonment or  restraint,  setting^  it  forth  at  length.  If  the 
prisoner  is  detained  by  virtue  of  a  mandate  or  other  writ- 
ten authority,  a  copy  thereof  must  be  annexed  to  the  return, 
and,  upon  the  return  of  the  writ,  the  original  must  be  pro- 
duced, and  exhibited  to  the  court  or  judge. 

'  8.  If  he  so  had  the  prisoner  at  any  time  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  return 
must  conform  to  the  return  required  by  the  second  subdi- 
vision of  this  section,  except  that  the  substance  of  the  man- 
date or  other  written  authority  may  be  ^ven,  if  the  original 
is  no  longer  in  his  hands ;  and  that  the  return  must  state 
particularly  to  whom,  at  what  time,  for  what  cause,  And  by 
what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and, 
imless  he  is  a  sworn  public  officer,  and  makes  his  return  in 
his  official  capacity,  it  must  be  verified  by  his  oath. 

§  2027.  The  person,  upon  whom  a  writ  of  habeas 
corpus  has  been  duly  served,  must  also  bring  up  the  body 
of  the  prisoner  in  his  custody,  according  to  the  command 
of  the  writ ;  unless  he  states,  in  his  return,  that  the  prisoner 
is  so  sick  or  infirm,  that  the  production  of  him  would  en- 
danger his  life  or  his  health. 

§2028.  Where  a  person,  who  has  been  duly  served 
with  either  writ,  refuses  or  neglects,  without  sufficient 
cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in  the 
last  two  sections  the  court  or  judge,  before  which  or  whom 
it  is  made  returnable,  upon  proof  of  the  due  service  therciof , 
must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  delinquent 
may  be  found,  or,  if  the  delinquent  is  a  sheriff,  to  any 
coroner  of  his  county,  or  to  a  particular  person  specially- 
appointed  to  execute  the  warrant,  and  designated  therein 
commanding  such  officer  or  other*  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court 
or^udge.  Upon  the  delinquent  being  so  brought  up,  an 
order  must  be  made,  committing  him  to  clos^  custody  in 
the  jail  of  the  county  in  which  the  court  or  judge  is  ;  or,  if 
he  is  a  sheriff,  in  the  jail  of  a  county  other  than  his  own, 
designated  in  the  order ,  and,  in  either  case,  without  being 
allowed  the  liberties  of  the  jail.  The  order  must  direct 
that  he  stand  committed,  until  he  makes  return  to  the 
writ,  and  complies  with  any  order,  which  may  be  made  hy 
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tlie  court  or  judg^,  in  relation  to  the  person  for  whose 
relief  the  writ  was  issued. 

§  2089.  The  court  or  judge  may  also,  in  its  or  his 
discretion,  at  the  time  when  the  warrant  of  attachment  is 
issued,  or  afterwards,  issue  a  precept  to  the  sheriff,  coroner, 
or  other  person,  to  whom  the  wan  ant  is  directed,  com- 
manding him  forthwith  to  bring  before  the  court  or  judge 
the  person  for  whose  benefit  the  writ  was  granted,  who 
must  thereafter  remain  in  the  custody  of  the  officer  or 
person  executiDg  the  precept,  until  discharged,  bailed,  or 
remanded,  as  the  court  or  judge  directs. 

§  8030.  The  sheriff,  coroner,  or  other  person,  to  whom 
a  warrant  of  attachment  or  precept  is  directed,  as  prescribed 
in  either  of  the  last  two  sections,  may,  in  the  execution 
thereof,  call  toiiis  aid  the  power  of  the  county,  as  a  sheriff 
may  do,  in  the  execution  of  a  mandate  issued  from  a  court 
of  record. 

^8081.  The  court  or  judge,  before  which  or  whom  a 
prisoner  is  brought  by  virtue  of  a  writ  of  habeas  corpus, 
issued  as  prescribed  in  this  article,  must,  immediately  after 
the  return  of  the  writ,  examine  into  the  facts  alleged  in  the 
return,  and  into  the  cause  of  the  imprisonment  or  restraint 
of  the  prisoner  ;  and  must  make  a  final  order  to  discharge 
him  therefrom,  if  no  lawful  cause  for  the  imprisonment  or 
restraint,  or  for  the  continuance  thereof,  is  shown;  whether 
the  same  was  upon  a  commitment  for  an  actual  or  sup- 
posed criminal  matter,  or  for  some  other  cause. 

J  8088.  The  court  or  judge  must  forthwith  make  a  final   ii  Abh  N. 
er  to  remand  the  prisoner,  if  it  appears  that  he  is  de-    c.  18. 
tained  in  custody  for  either  of  the  following  causes,  and  that   ^^^  ^*jq 
the  time  for  which  he  may  legally  be  so  detained  has  not 
expired : 

1.  Bv  virtue  of  a  mandate  issued  by  a  court  or  a  judge 
of  the  United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction. 

d.  By  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal,  of  civil  or  cnminal  jurisdiction  ;  or  the 
final  order  of  such  a  tribunal,  made  in  aspecial  proceeding, 
instituted  for  anjr  cause,  •  except  to  punish  him  for  a  con- 
tempt ;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  eight  of 
this  act,  and  specially  and  plainly  charged  in  acommitment, 
made  by  a  court,  officer,  or  body,  havmg  authority  to  com- 
mit  for  the  contempt  so  charged. 

§  8088.  If  it  appears  upon  the  return,  that  the  prisoner 
is  m  custody  by  virtue  of  a  mandate  in  a  civil  cause,  he  can 
be  discharged,  only  in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the 
officer  who*,  issued  the  mandate,  has  been  exceeded,  either 
as  to  matter,  place,  sum,  or  person. 
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2.  "Where,  although  the  original  imprisonment  was  law- 
ful, yet  by  some  act,  omission,  or  event,  which  has  taken 
place  afterwards,  the  prisoner  has  become  entitled  to  be  dis- 
charged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  allowed  by  law. 

5.  Where  the  ])erson,  having  the  custody  of  the  prisoner 
uuder  the  mandate,  is  not  the  person  empowered  by  law  to 
detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment, 
decree,  or  order  of  a  court,  or  by  a  provision  of  law. 

16  Abb.  N.       §  S034.  But  a  court  or  judge,  upon  the  return  of  a  writ 

SioN^ Y  20    *®®"®^  *s  prescribed  in  this  article,  shall  not  inquire  into  the 

•  legality  or  justice  of  any  mandate,  judgment,  decree,  or 

final  order,  specified  in  the  last  section  but  one,  except  as 

therein  stated. 

g  2036.  If  it  appears  that  the  prisoner  has  been  legally 
committed  for  a  criminal  oflfence,  or  if  he  appears,  by  the 
testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offence,  although  the  com- 
mitment is  irregular,  the  court  or  judge,  before  which  or 
whom  he  is  brought,  must  forthwith  make  a  final  order,  to 
discharge  him  upon  his  giving  bail,  if  the  case  is  bailable 
or,  if  it  is  not  bailable,  to  remand  him.  Where  bail  is 
given  pursuant  to  an  order,  made  as  prescribed  in  this  sec- 
tion, the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  en- 
titled to  be  bailed. 

§  2036.  Where  a  prisoner  is  not  entitled  to  his  discharge, 
ana  is  not  bailed,  he  must  be  remanded  to  the  custody,  or 
placed  under  the  restraint,  from  which  he  was  taken,  unless 
the  person,  in  whose  custody  or  under  whose  restraint  he  was, 
is  not  lawfully  entitled  thereto ;  in  which  case,  the  order 
remanding  him  must  commit  him  to  the  custody  of  the 
ofiScer  or  person  so  entitled. 

19N.  T.  §  2037.  Pending  the  proceedings,  and  before  a  final 

state  Hop.   order  is  made  upon  the  return,  the  court  or  judge,/ before 

^^*   which  or  whom  the  prisoner  is  brought,  may  either  commit 

him  to  the  custody  of  the  ^eriff  of  the  county  wherein  the 

proceedings  are  pending,  or  place  him  in  such  care  or 

custody,  as  his  age  and  other  circumstances  require. 

§  2038.  Where  It  appears,  from  the  return  to  either 
wnt,  that  the  prisoner  is  in  custojjy  by  virtue  of  a  mandate, 
an  order  for  his  discharge  shall  not  be  made,  until  notice 
of  the  time  when,  and  the  place  where,  the  writ  is  return- 
able, or  to  which  the  hearing  has  been  adjourned,,  as  the 
case  may  be,  has  been  either  personally  served,  eight  days 
previously,  or  given  in  such  other  manner,  and  jfor  sach 
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prerfous  length  of  time,  as  the  court  or  judge  preflcribes,  as 
f  oUaws  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil 
action  or  special  proceeding,  to  the  person  who  has  an  in- 
terest in  continuing  the  imprisonment  or  restraint,  or  hm 
attorney. 

2.  In  everf  other  case,  to  the  district-attorney  of  the 
county,  withm  wliich  the  prisoner  was  detained,  at  the  time 
when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice 
is  given,  as  prescribed  in  the  first  subdivision  of  tliis  sectiou, 
becomes  a  party  to  the  special  proceeding. 

§  S080.  A  prisoner,  produced  upon  the  return  of  a  writ  too  n.y.  aa 
of  habeas  corpus,  may,  under  oath,  deny  any  material 
allegation  of  the  return,  or  make  any  allegation  of  fact,  128N.T.I8O 
showing  either  that  his  imprisonment  or  detention  is  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge.  Thereupon  the 
court  or  judge  must  proceed,  in  a  summary  way,  to  hear 
the  evidence,  produced  in  support  of  or  against  the  im- 
prisonment  or  detention,  and  to  dispose  of  Uie  prisoner  as 
the  justice  of  the  case  requires. 

§  2040.  Where  the  return  to  a  writ  of  habeas  corpm 
states  that  the  prisoner  is  so  sick  or  infirm,  that  the  produc- 
tion of  him  would  endanger  his  life  or  health,  and  the  re- 
turn is  otherwise  sufi3cient,  the  court  or  judge,  if  satisfied 
of  the  truth  of  that  statement,  must  decide  upon  the  return, 
and  dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been 
issued. 

m 

§  8041.  Where  an  application  is  made  for  a  writ  of 
haoeas  corpus,  as  prescribed  in  this  article,  and  it  appears 
to  the  court  or  judge,  upon  the  petition  and  the  documents 
annexed  thereto,  that  the  cause  or  offence,  for  which  the 
party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of 
certiorari  may  be  granted,  instead  of  a  writ  of  habeas  cer- 
pus,  as  if  the  application  had  been  made  for  the  former 
writ. 

§  8048.  Upon  the  return  to  such  a  writ  of  certiorari, 
the  court  or  judge,  before  which  or  whom  it  is  returnable, 
must  proceed  as  upon  a  return  to  a  writ  of  habeas  corpus, 
and  must  hear  the  proofs  of  the  parties,  in  support  of  and 
against  the  return. 

§  8048.  If  it  appears,  that  the  prisoner  is  unlawfully 
imprisoned  or  restrained  in  his  liberty,  the  court  or  judge 
must  make  a  final  order,  discharging  him  forthwith.  If  it 
appears  that  he  is  lawfully  impnsoDed  or  detained,  and  is 
not  entitled  to  be  bailed,  the  court  or  judge  must  make  a 
final  order,  dismissing  the  proceedings. 

§8044.  Kot withstanding  a  writ  of  certiorari  has  been 
issued,  or  returned,  as  prescribed  in  this  article,  the  court 
or  judge,  before  which  or  whom  it  is  returnable,  may  issue 
a  writ  of  habeas  corpus,  -which  is,  in  all  respects,  subject  to 
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the  foregoing  provisions  of  this  article,  relating  to  the  latter 
writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or, 
upon  the  return  thereof,  refuses  to  discharge  the  prisoner, 
the  latter  may  claim,  and  is  entitled  to,  the  writ  of  habeas 
corpus,  as  prescribed  in  this  article. 

fU66,  Coa-  §2045.  If,  upon  the  return  to  a  writ  of  certiorari, 
•oi.  Act  issued  as  prescribed  in  this  article,  it  appears,  that  the  per- 
son imprisoned  or  detained  is  entitled  to  be  bailed,  the  court 
or  judge  must  make  a  final  order,  fixing  the  sum  in  which 
he  is  to  be  admitted  to  bail ;  specifying  the  court,  and  the 
term  thereof,  at  which  he  is  required  to  appear :  and  direct- 
ing his  discharge,  upon  bail  being  given  accordingly,  as  re- 
quired by  law.  If  sufficient  bail  is  immediately  offered, 
the  court  or  judge  must  take  it ;  otherwise,  bail  may  be 
given  afterwards,  as  prescribed  in  the  next  section. 

§  2046.  Upon  the  production  of  the  order,  or,  if  it  was 
made  by  a  court,  of  a  certified  copy  thereof,  to  a  justice  of 
the  supreme  court,  or  to  the  county  judge  or  special  county 
judge  of  the  county,  or  to  a  judge  of  a  superior  city  court  of 
the  city,  where  the  prisoner  is  detained,  the  judge  must  take 
the  recognizance  of  the  prisoner,  with  two  sureties,  in  the 
sum  so  fixed,  conditioned  for  the  appearance  of  the  prisoner, 
as  prescribed  in  the  order.  Each  person,  offering  himself 
as  a  surety,  must  show,  by  his  oath  to  the  satismction  of 
the  judge,  that  he  is  a  householder  in  the  county,  and 
worth  twice  the  sum  in  which  he  is  required  to  be  bound, 
over  and  above  all  demands  against  him.  It  is  not  neces- 
sary that  the  prisoner  should  appear  in  person  before  the 
judge,  to  acknowledge  the  recognizance ;  but  it  may  be 
acknowledged  by  the  prisoner,  ana  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county. 

$1156,  Con-       §8047.  The  judge  must  immediately  file  the  recog- 
•oj-^^ct-        nizance  with  the  clerk  of  the  court,  before  which  the  pris 
141.  '   o^*'  ^^  bound  to  appear.     He  must  also  make  a  certificate 

upon  the  order,  or  the  certified  copy  thereof,  to  the  effect 
that  it  has  been  complied  with.  Upon  production  of  the 
certificate^  the  prisoner  is  entitled  to  his  discharge  from  im- 
prisonment, for  any  cause  stated  in  the  return  to  the  cer- 
tiorari. 

§  2048*  The  writ  of  discharge  is  abolished.  A  final 
order  to  discharge  a  prisoner,  made  as  prescribed  in  this 
article,  may  be  served  in  like  manner  as  an  injunction  order, 
and  when  so  served,  it  may  be  enforced  in  the  same  man- 
ner as  a  final  judgment  in  a  civil  action,  except  where 
special  provision  for  its  enforcement  is  otherwise  made  in 
this  act.  Where  such  an  order  directs  a  discbarge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service 
of  the  certificate,  or  other  proof  prescribed  by  law,  showing 
that  bail  has  been  given,  as  required  thereby. 

,  §  2040.  Obedience  to  a  final  order  to  discharge  a  pris- 
oner,  made  as  prescribed  in  this  article,  may  be  enforced 
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by  the  court  which,  or  the  judge  who,  made  the  same,  by 
attachment  as  for  a  Dcglect  to  make  a  return  to'a  writ  6t 
habeas  corpus,  and  with  like  effect.  A  person  guilty  of 
such  disobedience  forfeits,  to  the  prisoner  agnrieved,  one 
thousand  two  hundred  and  fifty  dollars,  in  addition  to  the 
damages  which  the  latter  sustains, 

2050.  A  prisoner,  who  has  been  discharged  by  a  final 
made  upon  a  writ  of  habeas  corpus  or  certiorari, 
issued  as  prescribed  in  this  article,  shall  not  be  again  im- 
prisoned, restrained  or  kept  in  custody,  for  the  same  cause. 
But  it  is  not  deemed  to  be  the  same  cause,  in  either  of  the 
foilowin;?  cases . 

1.  Where  he  has  been  discharged  from  a  commitment 
on  a  criminal  charge  ;  and  is  afterwards  committed  for  the 
same  offence,  by  the  lawful  order  or  other  mandate  of  the 
court,  wherein  he  was  bound  by  recognizance  to  appear,  or 
in  which  he  has  been  indicted  or  convicted  for  the  same 
offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause, 
for  defect  of  proof,  or  for  a  material  defect  in  the  commit- 
ment ;  and  is  afterwards  arrested  on  sufficient  proof,  and 
committed  by  a  lawful  mandate,  for  the  same  offence. 

8.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegalitj^  in  the  judgment,  finid 
ord:  r,  or  other  mandate,  as  prescribed  in  this  article ;  and 
is  afterwards  imprisoned,  by  virtue  of  a  lawful  judgmemfc, 
final  order,  or  other  mandate,  for  the  same  cau.e  of  action. 

4.  Where  he  hns  been  discharged,  in  a  civil  action  or 
special  proceeding,  from  imprisonment  by  virtue  of  an  order 
of  arrest ;  and  is  afterwards  taken  in  execution,  or  other 
final  process,  in  the  same  action  or  special  proceeding,  or 
arrested  in  another  action  or  special  proceeding,  after  the 
first  was  discontinued. 

§  2051.  If  a  court,  or  a  judge,  or  any  other  person,  in 
the  execution  of  a  mdgment,  order  or  other  mandate,  or 
otherwise,  knowingly  violates,  causes  to  be  violated,  or 
assists  in  the  violation  of,  the  last  section,  he,  or  if  the  act 
or  omission  was  that  of  a  court,  each  member  of  the  court 
assenting  thereto,  forfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars.  He  is  also  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  he 
punished  by  fine,  not  exce^inp^  one  thousand  dollars,  or  by 
imprisonment,  not  exceeding  six  months,  or  by  both,  in  the 
discretion  of  the  court. 

§  2058.  Any  one.  having  in  his  custody,  or  under  his 
power,  a  person  entitled  to  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  as  prescribed  in  this  article,  or  a  person 
for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari has  been  duly  issued,  as  prescribed  in  this  article, 
who,  with  intent  to  elude  the  service  of  the  writ,  or  to  avoid 
the  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 
pluces  him  under  the  power  or  control,  of  another,  or  con- 
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oeals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor ;  and,  upon  conviction  thereof^  shall  be 
punished  as  specified  in  the  last  section. 

§  8053.  A  person  who  knowingly  assists  in  the  violation 
of  the  last  section,  is  guilty  of  a  misdemeanor  ;  and,  upon 
conviction  thereof,  shall  he  punished  as  specified  in  the  last 
section  but  one. 

41  Hud,  188.  §2 054.  Where  it  appears,  by  proof  satisfactory  to  a  court 
or  judge,  authorized  to  grant  either  writ,  that  a  person  is 
held  in  unlawful  confinement  or  custody,  and  that  there  is 

food  reason  to  believe,  that  he  will  be  carried  out  of  the 
tate,  or  suffer  irreparable  injury,  before  he  can  be  relieved 
by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  ;  the 
court  or  judge  must  issue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff 
or  constable,  or  to  a  person  specially,  designated  therein  ; 
and  commanding  him  to  take,  and  forthwith  to  bring  before 
the  court  or  judge,  the  prisoner,  to  be  dealt  with  according 
to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be 
under  the  seal  thereof ;  if  by  a  judge,  it  must  be  under  his 
hand. 

§  8055.  Where  the  proof,  specified  in  the  last  section, 
is  also  sufficient  to  justify  an  arrest  of  the  person  having 
the  prisoner  in  his  custody,  as  for  a  criminal  offence,  com- 
mitted in  taking  or  detaining  him,  the  warrant  must  also 
contain  a  direction  to  arrest  that  person,  for  the  offence. 

§  8056.  The  officer  or  other  person,  to  whom  the  war- 
rant is  directed  and  delivered,  must  execute  it  by  bringing 
the  prisoner  therein  named,  and  also,  if  so  commanded  in 
the  warrant,  the  person  who  detains  him,  before  the  court 
or  judge  issuing  it ;  and  thereupon  the  person  detaining 
the  pnsoner  must  make  a  return,  in  like  manner,  and  the 
like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  cor- 
pus had  been  issued  in  the  first  Instance. 

§  8057.  If  the  person,  having  Hhe  prisoner  in  hia  cus- 
tody, is  brought  before  the  court  or  judge,  as  for  a  crimi- 
nal offence,  he  is  entitled  to  be  examined,  and  must  be 
committed,  balled,  or  discharged,  by  the  couit  or  judge,  as 
in  any  other  criminal  case  of  the  same  nature. 

§  8058.  An  appeal  may  be  taken  from  an  order  refus- 
ing to  grant  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 
as  prescribed  in  this  article,  or  from  a  final  order,  made 
upon  the  return  of  such  a  writ,  to  discharge  or  remand  a 
jM-isoner,  or  to  dismiss  the  proceedings.  Where  a  final 
order  is  made,  to  discharge  a  prisoner,  upon  his  giving 
bail,  an  appeal  therefrom  may  be  taken,  before  bail  is 
given  ;  but  where  the  appeal  is  taken  by  the  pe<.ple,  the 
discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  fiom  an  order  of  the 
court  or  judge,  before  which  or  whom  the  writ  is  made  re- 
turnable, except  as  prescribed  in  this  EQCtiw. 
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§  8059.  An  appeal  from  a  final  order,  diac&argin^  a 
prisoner  committed  upon  a  criminal  accuaation,  or  from  the 
affirmance  of  such  an  order,  may  be  taken,  in  the  name  of 
the  people,  lij  the  Attorney-General  or  the  dislrict-attor- 

ney. 

I  8060.  Where  a  prisoner,  who  stands  charged;  upon  a  |Sli67,ii09, 
criminal  accusation,  with  a  bailable  offence,  has  perfected,   J^°}*,*?'-^^- 
or  intends  to  take,  an  appeal  from  a  final  order  oismissing  454.  ""^ 
the  proceedings,  remanding  him,  or  otherwise  refusing  to 
discharge  him,  made  as  prescribed  in  this  article,  the  court 
or  jud^e,  upon  his  application,  either  before  or  after  the 
final  order,  must,  upon  such  notice  to  the  district-attorney 
as  the  court  or  judge  thinks  proper,  make  an  order,  fixing 
the  sum  in  which  tiie  applicant  shall  be  admitted  to  bail, 
pending  the  appeal ;  and  thereupon,  when  his  appeal  is 
perfected,  he  must  be  admitted  to  bail  accordingly. 

§  S061.  The  recognizance  for  that  purpose  must  be 
conditioned,  that  the  prisoner  will  appear,  at  a  general  term 
of  the  appellate  court  to  be  held  at  a  time  and  place  desig- 
nated in  the  order,  and  abide  by  and  perform  the  judgment 
or  order  of  the  appellate  court.  It  must  be  taken  and  ap- 
proved by  a  justice  of  the  supreme  court,  or  by  the  court 
or  judge  from  whose  order  the  appeal  is  taken,  or  by  the 
county  judge  of  the  counhr  in  which  the  order  was  made, 
or,  in  the  city  of  New  York,  by  a  judge  of  the  court  of 
common  pleas  for  that  city  and  county.  In  all  other  re- 
spects, the  proceedings  are  the  same  as  prescribed  in  thirj 
article,  where  it  appears,  upon  the  return  of  a  writ  of  cer- 
tiorari, that  tlie  prisoner  is  entitled  to  be  admitted  to  bail. 

§  S06S*  Where  a  prisoner,  who  stands  charged  with  an  nii57.ii((9, 
offence,  specified  in  the  last  section,  has  perfected  an  appeal.   tonsoLAct. 
to  the  Court  of  appeals,  from  a  final  order  of  the  supreme 
court,  or  of  a  superior  city  court,  affirming  an  order  refus- 
ing his  discharge,  or  reversing  an  order  granting  his  dis- 
cbarge; the  court,  from  whose  order  the  appeal  is  taken, 
or  a  judge  thereof,  must,  upon  his  application,  admit  him 
to  bail,  as  prescribed  in  the  last  section ;  except  that  the 
recognizance  must  be  conditioned  to  appear  at  a  general . 
term  of  the  c^urt  from  which  the  appeal  is  taken,  to  abide 
by  and  perform  its  judgment  or  order,  made  after  the  de- 
termination of  the  app^. 

§  8M8.  Where  the  sum,  in  which  a  prisoner  shall  be 
admitted  to  bail,  has  been  fixed,  as  prescnbed  in  either  of 
the  last  two  sections,  he  must  remain  in  the  custody  of  the 
sheriff  of  the  countj^  in  which  he  then  is,  until  he  is  admit- 
ted to  bail,  as  therein  prescribed ;  or,  if  he  does  not  give  the 
requisite  bail,  until  the  time  to  appeal  has  expired,  or  the 
appeal  is  disposed  of,  and  the  further  direction  of  the  court, 
made  thereupon. 

§  8004*  Where  no  order  or  other  direction  of  the  court, 
refittinjgp  to  the  di^osition  of  a  pris<»ier,  is  made  at  the  term 
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specified  in  a  recognizance,  given  as  prescribed  in  section 
two  thousand  and  sixty- one  or  section  two  thousand  and 
sixty-two  of  this  act,  the  matter  is  deemed  adjourned,  with- 
out an  order  to  that  effect,  to  the  next  general  term  of 
the  same  court ;  or,  in  the  supreme  court,  to  the  next 
general  term  thereof  to  be  held  in  the  same  department ; 
and  thereafter  to  each  successive  general  term,  until  such 
an  order  or  direction  is  made.  The  prisoner  is  bound  to 
attend  at  each  successive  general  term  ;  and  the  recog- 
nizance is  valid  for  his  attendance  accordingly,  without  any 
notice  or  other  formal  proceedings. 

§  8065.  An  ofScer  or  other  person,  who  detains  any  one 
by  virtue  of  a  mandate,  or  other  written  authority,  must, 
upon  reasonable  demand,  and  tender  of  his  fees,  aeliver  a 
copy  thereof  to  any  person  who  applies  therefor,  for  the 
purpose  of  procuring  a  writ  of  habeas  corpus  or  a  writ  cf 
certiorari,  m  behali  of  the  prisoner.  If  he  knowingly 
refuses  so  to  do,  he  forfeits  two  hundred  dollars  to  the 
prisoner. 

§  £066.  Except  as  otherwise  expressly  prescribed  by 
statute,  the  provisions  of  this  article  apply  to  and  regulate 
the  proceedings  upon  every  common  law  or  statutory  writ 
of  habeas  corpus,  as  far  as  they  are  applicable ;  and  the 
authority  of  a  court  or  a  judge,  to  grant  such  a  writ,  or  to 
proceed  thereupon,  by  statute  or  the  common  law,  must  be 
exercised  in  conformity  to  this  article,  in  any  case  therein 
provided  for. 

ARTICLE  FOURTH. 


The  Writ  of  Mandamus. 


Sao67. 

9068. 
2009. 

aoTO. 
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8072. 
2078. 

2074. 
2075. 

2m. 

3077. 
9078. 


Kinds  of  ^rit;  how  alter- 
natiye  writ  granted.  |  £079. 

Whei)  writ  granted  at  spe- 
cial term.  ^  2060. 

Id.;    at  general  term   of 
supreme  eonrt.  9061. 

When  peremptory    man- 
damus to  issue  in  first  2062. 
instance. 

Alternatiye    writ;     how  2068. 

served.  2084. 

Writ ;  how  returnable.  2085. 

Bcturn    or  demurrer  to 
firHt  writ. 

Return  ;  how  made.  2066. 

Motion  to  set  asidn  writ.  2067. 

Contents    of    alternative  2038. 

writ ;  demurrer  thereto. 

Form  and  contents  of  re-  2089. 

turn. 

Further  return  cannot  be  2090. 

compelled ;  demurrer  to 


return. 

Issue  of  facts  ;  whea  it 
arises. 

Application  of  certain  pro- 
visions of  chapter  sixth. 

Service  of  notice  of  filing 
return,  and  demurrer. 

Subsequent  proceedinsrs 
the  same  as  Co  an  ccticn. 

Issue  of  fact;  how  triable. 

li.:  where  triable. 

Issue  of  law  upon  general 
term  mandamus ;  ho-.v 
and  where  tziable. 

Costs.  ^ 

Appeals 

Wnen  relator  to  recover 
damages. 

Staj  of  proceedings  ;  en- 
largement of  time. 

Fine  in  certain  oases. 


§  2067.  A  writ  of  mandamus  is  either  alternative  or 
peremptory.  Ths  alternative  writ  may  be  granted  upon 
an  affidavit,  or  other  written  proof,  showing  a  proper  case 
therefor;  and  either  with  or  without  pre^ous  notice  of 
the  application,  as  the  court  thinks  proper. 
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§  S068.  Except  where  special  provision  therefor  is  135  N.  Y.  76. 
otherwise  made  in  this  article,  a  writ  of  mandamus  can  be 
granted  only  at  a  special  term  of  the  court.  In  the  su- 
preme court,  the  special  term  must  be  odc  held  within  tho 
judicial  district,  embracing  the  coimty,  wherein  an  issue  of 
fact,  joined  upon  an  alternative  writ  of  mandamus,  is  tria- 
ble, as  prescribed  in  this  article. 

§  8060.  A  writ  of  mandamus  may  be  granted,  at  a  gen-  i36  N.  Y.  76. 
eral  term  of  the  supreme  court  only,  directed  generally  to 
any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  ^e  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  is- 
sued out  of  the  supreme  comi;,  directed  to  any  other  court, 
or  to  a  judge  thereof.  Such  a  writ  can  be  granted  only 
at  the  general  term  of  the  judicial  department,  embracin;;]^ 
the  county,  wherein  the.  action  is  triable,. or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter 

sought  to  be  enforced  by  the  mandamus  originated,  un- 
less that  general  term  is  not  in  session  ;  in  which  case,  it 
may  be  grantetl  at  the  general  term  of  an  adjoining  judicial 
depailment. 

§  S070.  A  peremptory  writ  of  mandamus  may  be  84  Hun, 684. 
issued,  in  the  first  instance,  where  the  applicant's  right  to  ,^P-^'^-  ^^• 
the  mandamus  depends  only  upon  (juestions  of  law,  and  **•  '^^^• 
notice  of  the  application  has  been  given  to  a  judge  of  the 
coiu*t,  or  to  the  corporation,  board,  or  other  body,  officer, 
or  other  person,  to  which  or  to  whom  it  is  directed.  The 
notice  must  be  served,  at  least  eight  days  before  the  applica- 
tion is  heard ;  unless  a  shorter  time  is  pres(  ribed  by  an 
order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof  ;  or,  where 
the  application  is  to  the  general  term,  by  the  general  term, 
or  a  general  term  justice,  of  that  judicial  department.  In 
such  a  case,  the  application  must  be  founded  upon  affida-  - 
vits,  or  other  written  proofs,  a  copy  of  which  must  be 
served  wiiii  the  notice,  or  order  to  show  cause.  Where  the 
court,  l)oard,  or  other  body  to  be  sirved,  consists  of  three* 
or  more  members,  the  notice  or  order  to  show  cause,  and 
the  papers  upon  which  the  application  is  to  be  made,  ma^  be 
served,  as  prescribed  in  the  next  section  for  service  oi  an 
alternative  writ  of  mandamus.  Except  as  prescribed  in 
this  section,  or  by  special  provision  of  law,  a  peremptory 
mandamus  cannot  be  issued,  until  an  alternative  mandamus 
has  been  issued  and  duly  served,  and  the  return  day  there- 
of has  elapsed* 

§8071.  An  alternative  writ  of  mandamus  must  be  served, 
by  showing  the  original  writ,  and  delivering  a  copy  thereof, 
to  the  person  to  be  served.  Where  it  is  directed  to  a  court, 
or  to  the  judge  or  judges  of  a  court,  it  must  be  served, 
either  in  term  time  or  in  vacation,  upon  the  judge  or  judges 
of  the  court ;  except  that,  where  the  court  consists  of  three 
pr  more  judges,  service  upon  a  majority  of  them  is  suffl- 
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cieat.  Where  it  is  to  be  served  upon  a  board  or  body,  other 
than  a  corporation,  service  must  be  made  upon  a  majority 
of  the  members  thereof,  unless  the  board  or  body  was 
created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law ;  in  which  case,  service 
upon  him  is  sufficient.  Where  tbe  writ  is  to  be  served  upon 
a  corporation,  service  thereof  may  be  made  upon  any  officer, 
upon  whom  a  summons,  issued  out  of  the  supreme  court, 
may  be  served.  Where  one  or  more  of  the  persons,  upon 
whom  to  make  service,  as  prescribed  in  this  section,  cannot^ 
after  due  diligence,  be  found,  the  exhibition  of  the  original 
writ  may  be  dispensed  with,  and  service  may  be  made  upon 
him  or  ihcm,  as  prescribed  by  law  for  the  service  of  a  sum- 
mons, issued  out  of  the  supreme  court 

§2072.  An  alternative  writ  must  be  made  returnable 
twenty  days  after  the  service  thereof,  at  the  office  of  the 
clerk  of  the  court,  or,  in  the  supreme  court,  the  cletk  of  the 
county,  designated  therein,  in  which  an  issue  of  fact  joined 
thereupon  is  triable.  A  peremptory  writ  must  be  made  re- 
turnable at  a  general  or  a  special  term,  designated  therein, 
to  which  application  for  the  alternative  writ  might  have 
been  made. 

§  2073.  Where  the  first  writ  of  mandamus  has  been 
duly  served,  a  return  niust  be  made  to  the  same,  as  therein 
required,  unless  it  is  an  alternative  writ,  and  a  demurrer 
thereto  is  taken.  In  default  of  a  return,  the  person  or  per- 
sons, upon  whom  the  writ  was  served,  may  be  punished, 
upon  the  application  of  the  people,  or  of  the  relator,  for  a 
contempt  of  coiirt. 

§  2074.  The  return  to  an  alternative  writ  of  mandamus 
must  be  annexed  to  a  copy  of  the  writ ;  and  must  be  filed, 
in  the  office  of  the  clerk,  where  it  is  returnable,  within  the 
time  specified  in  the  writ.  The  return  to  a  peremptory 
writ  of  mandamus  must  be  likewise  annexed  to  a  copy 
thereof  ;  and  must,  before  the  expiration  of  the  first  day  of 
the  term  at  which  it  is  returnable,  be  either  delivered  in 
open  court,  or  filed  in  the  office  of  the  clerk  of  the  court, 
or,  in  the  supreme  court,  the  clerk  of  the  county  wherein 
the  term  is  to  be  held. 

§  2075.  An  alternative  writ  of  mandamus  cannot  be 
quashed  or  set  aside  upon  motion,  for  any  matter  involving 
the  merits.  A  motion  to  set  aside  such  a  writ,  for  any 
other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of 
mandamus,  or  to  set  aside  the  service  of  either  writ,  must 
be  made  at  a  term,  whereat  the  writ  might  have  been 
granted. 

§  2076.  The  statement,  contained  in  an  alternative  writ 
of  mandamus,  of  the  facts  constituting  the  ^evance,  to 
redress  which  it  is  issued ;  the  joinder  therem  of  two  or 
more  such  grievances ;  and  the  command  of  the  writ,  are 
aubject  to  the  provisions  of  chapter  sixth  of  this  act,  re- 
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specting  the  statement,  in  a  complaint,  of  the  fact  consti- 
tuting a  cause  of  actioD ;  the  joinder  therein  of  two  or 
more  causes  of  action  ;  and  the  demand  of  judgment  there- 
upon. The  person,  upon  whom  the  \?rit  is  served,  instead 
of  making  a  return  thereto,  may  file  in  the  office  where  l^^ie 
writ  is  returnable,  a  demurrer  to  the  writ ;  or  he  may  file  a 
demurrer  to  a  complete  statement  of  facts  contained  in  the 
writ,  as  constituting  a  separate  grievance,  and  make  a  re- 
turn to  the  remainder  of  the  writ.  A  demurrer  may  be 
thus  taken,  in  a  case  where  a  defendant  may  demur  to  a 
complaint,  or  to  a  cause  of  action  separately  stated  in  a 
complaint,  as  prescribed  in  chapter  sixth  of  this  act ;  and 
it  must  be  in  like  form. 

4  a 

§  8077.  The  provisions  of  chapter  sixth  of  this  act,  re- 
lating to  the  form  and  contents  of  an  answer,  containing 
denials  and  allegations  of  new  matter,  except  those  pro- 
visions which  relate  to  the  veri^cation  of  an  answer,  and  to 
a  counterclaim  contained  therein,  apply  to  a  return  to  an 
alternative  writ  of  mandamus,  showing  cause  against  obey- 
ing the  command  of  the  writ.  For  the  purpose  of  the 
application,  each  complete  statement  of  facts,  assigning  a 
cause  why  the  command  of  the  writ  ou&^ht  not  to  be  obeyed, 
is  regarded  as  a  separate  defence,  and  must  be  separately 
stated,  and  numbered. 

§  8078.  A  person,  who  has  made  a  return  to  an  alterna- 
tive mandamus,  cannot  be  compelled  to  make  a  further  re- 
turn. The  people,  or  the  relator,  may  demur  to  the  return, 
or  to  any  complete  statement  of  facts)  therein  separately 
assigned  as  a  cause  for  disobeying  the  command  of  the 
writ,  on  the  ground  that  the  same  is  insufficient  in  law, 
upon  the  face  thereof. 

§  3079.  An  issue  of  fact  arises  upon  a  denial,  contained  ^  -^^  y. 
in  the  return,  of  a  material  allegation  of  the  writ,  or  upon   Super,    ct 
a  material  allegation  of  new  matter,  contained  in  a  return  ;   (J-«fcS.)66. 
unless  a  demurrer  thereto  is  taken.   "Where  the  people  or 
the  relator  demur  to  a  complete  statement  of  facts,  sepa- 
rately assigned  as  cause  for  disobeying  the  command  of  the 
writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder 
of  the  return. 

§  8080.  Oral  pleadings  upon  a  writ  of  mandamus  are 
abolished,  and  no  pleadmgs  are  allowed,  except  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  The  pro- 
visions of  title  second  of  chapter  sixth  of  this  act  apply  to 
the  writ  and  the  return  ;  except  that  it  is  not  necessary  to 
serve  a  copy  of  either,  upon  the  attorney  for  the  adverse 
party,  or  to  verify  either,  and  that  neither  can  be  amended, 
without  special  application  to  the  court,  or  stricken  out  as 
sham. 

§  8081.  Where  a  return  to  an  alternative  writ  of  man- 
damus has  been  filed,  the  attorney  for  the  defendant  mak- 
ing it  must  serve,  upon  the  attorney  for  the  people  or  the 
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relator,  a  notice  of  the  filing  thereof.  Where  the  people  or 
the  relator  demur  to  the  return,  or  to  a  part  thereof,  a  copy 
of  the  demurrer  must  be  served  upon  the  attorney  for  the 
defendant,  within  twenty  days  after  the  service  of  such  a 
notice.  Where  the  defendant  demurs  to  the  writ,  or  to  a 
part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  people  or  the  relator,  within  the  time 
prescribed  by  law  for  filing  it. 

§  8088.  Except  as  otherwise  expressly  prescribed  in  this 
act,  the  proceedings,  after  issue  is  joined,  upon  the  facts  or 
upon  the  law,  are  in  all  respects,  the  same  as  in  an  action ; 
and  each  provision  of  this  act,  relating  to  the  proceedings 
in  an  action,  apply  thereto.  For  the  purpose  of  the  applica- 
tion, the  writ,  the  return,  and  the  demurrer  are  deemed  to* 
be  pleadings  in  an  action  ;  and  the  final  order  is  deemed  to 
be  a  final  judgment,  and  may  be  enter^  and  docketed,  and 
,j!  enforced,  with  respect  to  such  parts  thereof  as  are  not  en- 

l|  forced  by  a  peremptory  mandamus,  as  a  final  judgment  in 

'I  an  action.    But  before  the  final  order  can  be  docketed,  or 

an  execution  issued  thereupon,  an  enrollment  must  be  fiJied 
'"  thereupon,  as  a  judgment-roll  in  an  action.    For  that  pur- 

J  pose,  the  clerk  must  attach  together  and  file  in  his  office,  a 

certified  copy  of  the  final  order  ;  the  writ  and  the  return, 
[■'  or  copies  thereof  ;  together  with  the  same  papers,  which  are 

j  required  by  law  to  be  incorporated  into  a  judgment-roll  in 

f.  an  action.   Where  the  final  order  is  in  favor  of  the  people 

or  the  relator,  it  must  award  a  peremptory  mandamus,  to  be 
forthwith  issued, 

,j  61  How.  Pr.       §  8083.  An  issue  of  fact,  joined  upon  an  alternative  writ 

M  N  Y  ^^  mandamus,  must  be  tried  by  a  jury,  as  if  it  was  an  issue 
Super,  ct.  joii^^  ^  ^Q  action  specified  in  section  nine  hundred  and 
(J.&  S.)  66.  sixty-eight  of  this  act ;  unless  a  jury  trial  is  waived,  or  a 
reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator 
or  the  defendant  is  entitled  to  a  verdict,  report,  or  decision, 
where  he  would  be  entitled  thereto,  if  the  issue  was  joined  in 
an  action,  brought  by  the  relator  against  the  defendant,  to 
recover  damages  for  making  a  false  return. 

§  8084.  An  issue  of  fact,  joined  upon  an  alternative 
writ  of  mandamus,  granted  at  a  special  term  of  the  supreme 
court,  is  triable  in  the  county,  wherein  it  is  alleged  in  the 
writ,  that  the  material  facts  took  place,  unless  the  court  di- 
rects it  to  be  tried  elsewhere.  An  issue  of  fact,  joined  upon 
an  alternative  writ  of  mandamus,  granted  at  a  general  term, 
is  triable  in  the  coimty,  which  determines  the  judicial  de- 
partment, wherein  the  application  for  the  writ  must  be 
made ;  unless  the  general  term  directs  it  to  be  tried  in 
1 1  another  county  of  the  same  judicial  department.     Where 

^\  the  writ  was  granted  at  the  general  term,  the  general  term 

may  detail  a  general  term  justice,  of  the  same  or  another 
judicial  department,  to  preside  at  the  trial.  Upon  the  trial 
of  an  issue  of  fact,  joined  upon  an  alternative  writ  of  man- 
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damus,  the  verdict,  report,  or  decision  must  be  returned  to^ 
and  the  final  order  thereupon  must  be  made  by,  thegeneraV 
or  the  special  term,  as  the  case  requires. 

§  8085.  An  issue  of  law,  joined  upon  an  alternative 
writ  of  mandamus,  granted  at  the  general  term,  must  be 
tried,  and  the  final  order  thereupon  must  be  made,  at  the 
general  term. 

§  8086*  Where  an  alternative  writ  of  mandamus  ha^  64  How.  Pr. 
been  issued,  costs  may  be  awarded,  as  in  an  action  ;  except  5^- 
that,  upon  making  a  final  order,  the  costs  are  in  the  discre- 
tion 01  the  court.  Where  a  peremptory  mandamus  is 
granted,  without  a  previous  alternative  mandamus,  costs, 
not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  to  either  party,  as  upon  a  motion. 

§8087.  An  appeal  from  an  order  granting  a  peremp-  34  Han,  584. 
tory  writ  of  mandamus,  where  an  alternative  writ  of  man 
damns  was  not  previously  issued,  must  be  taken  as  from 
a  final  order  made  in  a  special  proceeding.  An  appeal  from 
a  final  order  made  upon  an  alternative  mandamus,  must  be 
taken,  as  an  appeal  from  a  judgment ;  and  each  provision 
of  law,  relating  to  an  appeal  from  a  judgment,  either  to  the 
general  term  or  to  the  Court  of  appeals,  is  applicable  thereto. 
But  where  an  appeal  is  taken,  as  prescribed  in  this  section, 
from  an  order  of  the  general  term,  granting  a  peremptory 
mandamus,  made  upon  an  original  application,  or  from  a 
final  order,  made  upon  an  alternative  mandamus,  granted  at 
the  general  term,  the  execution  of  the  order  appealed  from 
shall  not  be  stayed,  except  by  the  order  of  the  same  general 
term,  made  upon  such  terms,  as  to  security  or  otherwise,  as 
justice  requires. 

§2088.  Where  a  return  has  been  made  to  an  alterna-  iisN.Y.ioi 
tive  writ  of  mandamus,  issued  upon  the  relation  of  a  private 
person,  the  court,  upon  making  a  final  order  for  a  peremp- 
tory mandamus,  must  also,  if  the  relator  so  electis,  award 
to  the  relator,  against  the  defendant  who  made  the  return, 
the  same  damages,  if  any,  which  the  relator  might  recover, 
in  an  action  against  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  assessed  upon  the 
trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  an  action  for 
a  false  return* 

§  2089.  The  proceedings  upon  a  writ  of  mandamus, 
granted  at  a  special  term,  ma^  be  stayed,  and  the  time  for 
making  a  return,  or  for  domg  any  other  act  thereupon, 
a^  prescribed  in  this  article',  may  be  enlarged,  as  in  an 
action, by  an  order  made  by  a  judge  of  the  court,  but  not  by 
any  other  oflScer.  Where  the  writ  was  granted  at  the  general 
term,  an  order  staying  the  proceedings,  or  enlarging  the 
time  to  make  a  return,  can  be  made  only  by  a  general  term 
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Justice  of  the  same  department ;  and  where  notice  has  bcea 
given  of  an  application  for  a  mondnmus  at  a  general  term, 
or  an  order  has  been  made  to  show  cause,  at  a  general  term, 
why  a  mandamus  should  not  issue  a  stay  of  proceedings 
shall  not  be  granted,  before  the  hearing,  by  any  court  or 
judge. 

188  N.y.  2U.  §  8090*  "NVhere  a  final  order  awards  a  peremptory  man- 
damus, directed  to  a  public  officer,  board,  or  other  body, 
commanding  him  or  them  to  perform  a  public  duty  en- 
Joined  upon  him  or  them  by  special  provision  of  law,  if  it 
appears  to  the  court,  that  the  officer,  or  one  or  more  mem 
bers  of  the  board  or  body,  have,  without  just  excuse,  re- 
fused or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and 
costs,  as  prescribed  in  this  article,  may,  in  the  same  order, 
impose  a  fine,  not  exceeding  two  hundred  and  fifty  dollars, 
upon  the  officer,  or  upon  each  member  of  the  board,  who 
has  so  refused  or  neglected.  The  fine,  when  collected, 
must  be  paid  into  the  treasury  of  the  Stat 3  ;  and  the  pay- 
ment thereof  bars  any  action  for  a  psnalty,  incurred  by  the 
person  so  fined,  by  reason  of  his  refusal  or  neglect  to  per- 
form the  duty  so  enjoined. 

ARTICLE  FIFTH. 
The  Writ  ov  Pbohibition. 

%  2091.  Kind     of     writ ;      how  §  2097.  Legal    objections,     how 

granted.  token ;  motion  to  quash 

9003.  Wnen    writ    granted  at  or  set  aside  writ . 

special  term.  2096.  Return  by  party  ;     pro- 

2098.  Id.;   at  general  term  of  ceedlngs  wnen  he  adopts 

the  supreme  court.  judge's  letum. 

2094.  Alternative     writ     must  2099.  Proc^dln^s  after  return  ; 

issue  first :  its  contents.  trial  by  jury. 

2095.  Id.;    when    returnable;  2100.  Final  oraer ;  costs. 

how  served .  ~  2101 .  Appeals. 

9096.  Absolute  writ  issues,  nn-  2102.  Stay  of  proceedings  ;  en- 

less  return  made.  latgementof  time. 

g  8001.  A  writ  of  prohibition  is  either  altemativ^e  or 
absolute.  The  alternative  writ  may  be  granted  upon  an  affi- 
davit, or  other  written  proof,  showing  a  proper  case  there- 
for and  either  with  or  without  previous  notice  of  the  ap- 
plication, as  the  court  thinks  proper. 

§  809S.  Except  where  special  provision  therefor  is 
otherwise  made  in  this  article,  an  alternative  writ  of  prohi- 
bition can  be  granted  only  at  a  special  term  of  the  court. 
In  the  supreme  court,  the  special  term  must  be  one  held 
within  the  judicial  district,  embracing  the  county,  wherein 
the  action  is  triable,  or  the  special  proceeding  is  brought, 
in  the  course  of  which  the  matter,  sought  to  be  prohibited 
by  the  writ,  originated. 

§  2098.  An  alternative  writ  of  prohibition  may  be 
granted  at  a  general  term  of  the  supreme  court  only,  di- 
rected generally  to  any  judge  holding,  or  to  hold,  a  special 
term  of  the  same  court,  or  directed  to  one  or  more  judges 
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of  the  same  court,  named  therein,  in  any  case  where  snch  a 
writ  may  be  issued  cuit  of  the  supreme  court,  directed  to 
any  other  court,  or  to  a  judge  thereof  Such  a  writ  can  be 
granted  only  at  the  geneml  term  of  the  judicial  depart- 
ment, embracing  the  coimty,  wherein  the  action  is  triable, 
or  the  special  proceeding  is  brought,  in  the  course  of  which 
the  matter,  sought  to  be  prohibited  by  the  writ,  originated, 
unless  that  general  term  is  not  in  session  ;  in  which  case,  it 
may  be  granted  at  the  general  term  of  an  adjoining  judi- 
cial department 

§  2094.  Except  as  otherwise  specially  preecribed  by 
law,  an  absolute  writ  of  prohibition  cannot  be  issued,  until 
an  alternative  writ  has  been  issued  and  duly  served,  and 
the  return  day  thereof  has  elapsed.  The  alternative  writ 
must  be  directed  to  the  court  in  which,  or  to  the  judge  be- 
fore whom,  and  also  to  the  party  in  whose  favor,  the  pro- 
ceedings to  be  restrained  were  taken,  or  are  about  to  be 
taken.  It  must  command  the  court  or  judge,  and  also 
the  party,  to  desist  and  refrain  from  any  further  proceed- 
ings in  the  action  or  special  proceeding,  or  with  respect  to 
the  particular  matter  or  thing  described  therein,  as  the  case 
may  be,  until  the  further  direction  of  the  court  issuing  the 
writ ;  and  also  to  show  cause,  at  the  time  when,  and  the 
place  where,  the  writ  is  made  letumable,  why  they  should 
not  be  absolutely  restrained  from  any  further  proceeding 
in  that  action,  special  proceeding,  or  matter.  The  wnt 
need  not  contain  any  statement  of  the  facts  or  legal  objec- 
tiona,  upon  which  the  relator  founds  his  claim  to  relief. 

g  8006.  The  writ  must  be  made  returnable,  either 
forthwith  or  at  a  day  certain,  before  the  term  which 
granted  it,  or  upon  the  first  day  of  a  future  term,  therein 
specified,  at  which  application  for  the  writ  might  have  been 
made.  Whf^e  it  is  g^ranted  at  the  general  term  of  a  judi- 
cial department,  adjoining  that  wherein  the  matter  origi- 
nated, it  may,  in  the  discretion  of  the  court,  be  made  return- 
able at  the  general  term  of  either  department.  The  writ 
must  be  served  upon  the  court  or  judge,  and  also  upon  the 
party,  as  prescribed  by  law  for  the  service  of  an  alternative 
writ  of  mandamus.  A  copy  of  the  papers,  upon  which  it 
was  granted,  must  be  delivered  with  each  copy  of  the  writ. 

§  2096.  Where  the  alternative  writ  has  been  duly 
served  upon  the  court  or  judge,  and  upon  the  party,  the 
relator  is  entitled  to  an  absolute  writ,  tmless  a  return  is  made 
by  the  court  or  judge,  and  by  the  party,  according  to  the 
exigency  of  the  alternative  writ,  or  within  such  further 
time  as  may  be  granted  for  the  purpose.  The  return  must 
be  annexed  to  a  copy  of  the  writ ;  and  it  must  be  either  (Je- 
livered  in  open  court,  or  filed  in  the  office  of  the  clerk  of 
tiie  court  issuing  the  writ ;  or,  in  the  supreme  court,  the 
clerk  of  the  county  where  the  writ  is  returnable.  Where 
the  party  makes  a  return,  the  court  or  judge  must  also 
mftke  a  return*    In  default  thereof,  the  judge  or  the  mem- 
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bers  of  the  court,  may  be  punished,  upon  the  application 
of  the  people  or  of  the  relator,  for  a  contempt  of  the  court 
issuing  the  writ.  A  return  to  an  alternative  writ  of  pro- 
hibition cannot  be  compelled  in  any  other  case. 

§  2007.  An  alternative  writ  of  prohibition  cannot  be 
quashed  or  set  aside,  upon  motion,  for  any  matter  involv- 
ing the  merits.  An  objection  to  the  legal  sufBciency  of  the 
papers,  upon  which  the  writ  was  granted,  may  be  taken  in 
the  return.  A  motion  to  quash  an  absolute  writ  of  prohi- 
bition, or  to  set  aside  an  alternative  writ,  for  any  matter  not 
involving  the  merits,  must  be  made  at  a  term  where  the 
writ  might  have  been  granted, 

§  S098.  A  return  to  an  alternative  writ,  when  made  by 
a  party,  must  be  verified  by  his  afiidavit,  as  required  for 
the  verification  of  a  pleading  in  a  court  of  record  ;  unless  it 
consists  only  of  objections  to  the  legal  sufficiency  of  the 
papers  upon  which  the  writ  was  granted.  Where  the  pirty 
unites  with  the  court  or  judge  in  a  return,  or  annexes,  to 
the  court's  or  the  judge's  return,  an  instrument  in  writing, 
subscribed  by  him,  to  the  effect  that  he  adopts  it,  and  relies 
upon  the  matters  therein  contained,  as  sufficient  cause  why 
the  court  or  judge  should  not  bo  restrained,  as  mentioned 
in  the  writ,  he  is  thenceforth  deemed  the  sole  defendant  in 
the  special  proceeding  ;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a 
wrrit  must  be  directed  to  the  party,  and  also  to  the  court  or 
the  judge. 

§  S090.  Pleadings  are  not  allowed  upon  a  writ  of  pro- 
hibition. Where  an  alternative  writ  has  been  issued,  the 
caase  may  be  disposed  of  without  further  notice,  at  the 
term  at  which  the  writ  is  returnable.  If  it  is  not  then  dis- 
posed of,  it  may  be  brought  to  a  hearing,  upon  notice,  at  a 
subsequent  term.  In  the  supreme  couit,  it  mj>ist  be  heard 
at  a  general  term  of  the  same  judicial  department,  or  at  a 
special  term  held  in  the  same  judici^  district,  as  the  case 
may  be.  The  relator  may  controvert,  by  affidavit,  any  alle- 
gation of  new  matter  contained  in  the  return.  The  court 
may  direct  the  trial  of  any  question  of  fact  by  a  jury,  in 
like  manner  and  with  like  effect,  as  where  an  order  is  made 
for  the  trial,  by  a  jury,  of  issues  of  fact,  joined  in  an  action 
triable  by  the  court.  Where  such  a  direction  is  given,  the 
proceedings  must  be  the  same^  as  upon  the  trial  of  Issues  so 
joined  in  an  action. 

§  2100.  Where  a  final  order  is  made  fn  favor  of  the 
relator,  it  must  award  an  absolute  writ  of  prohibition  ;  and 
it  may  also  direct  that  all  proceedings,  or  any  specified  pro- 
ceeding, theretofore  taken  in  the  action,  special  proceeding, 
or  matter,  as  to  which  the  prohibition  absolute  issues,  be 
vacated  and  annulled.  The  writ  of  consultation  is  abol- 
ished. Where  a  final  order  is  made  against  the  relator,  it 
must  authorize  the  court  or  judge,  and  the  adverse  party, 
to  proceed  in  the  action,  special  proceeding,  or  matter,  as 
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if  the  alternative  writ  had  not  been  issued.  Costs,  not  ex. 
ceeding  fifty  dollars  and  disbursements,  may  be  awarded  to 
either  party,  as  upon  a  motion. 

g  2101.  A  final  order,  made  as  prescribed  in  the  last 
section,  can  be  reviewed  only  by  appeal.  Where  the  order 
was  made  by  the  general  term,  the  execution  of  the  order 
appealed  from  shall  not  be  stayed,  except  by  an  order  of 
the  same  general  term,  made  upon  such  terms,  as  to  security 
or  otherwise,  as  justice  requires. 

§  81  OS.  The  proceedings  upon  a  writ  of  prohibition, 
granted  at  a  special  term,  may  be  stayed,  and  Uie  time  for 
makinj^  a  return,  or  for  doing  any  other  act  thereupon,  as 
prescribed  in  this  article,  may  be  enlarged  as  in  an  action, 
by  an  order  made  hy  the  judge  of  the  court,  but  not  by 
any  other  officer.  Where  the  writ  was  wanted  at  the  gen- 
eral term,  an  order  staying  the  proceedings,  or  enlarging 
the  time  to  make  a  return,  can  be  made  only  by  a  f;eneral 
term  justice  of  the  judicial  department  within  which  the 
writ  is  returnable ;  and  where  notice  has  been  given  of  an 
application  for  a  prohibition  at  a  general  term,  or  an  order 
has  been  made  to  phow  cause  at  a  general  term,  why  a  pro- 
hibition should  not  issue,  a  stay  of  proceedings  shall  not  be 
granted,  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 
The  Wbit  of  Assbssmekt  of  Damages. 


{2108.  Writ  defined. 
2104.  Application  therefor. 

2106.  when  made  by  Attorney- 

General  or  district-at- 
torney. 

2108.  Writ;  to  whom  directed. 

2107.  Conuntfl  of  writ. 
2106.  Notice  of  execution. 

2109.  Jnry  ;  how  procured. 

2110.  Jnror  to  be  Bwom. 

2111.  Jnry  to  make  inqnisition. 

2112.  Notice  of  application  to 

court  thereupon. 


%  8118.  Coart  may  Bet  aside  in* 
onifiition. 

2114.  Oraer  on   confirming  in- 

quieition. 

2115.  State  treaf^nrer  to  pay  dam- 

ages, etc., to  governor. 

2116.  Governor  to  pay  damages 

into  court. 

2117.  Investment   of  money  so 

paid. 

2118.  How  obtained  by  claim- 

ant. 

2119.  Taking  lands  by  United 

States. 


§  SiOS.  The  writ,  heretofore  known  as  the  writ  of  ad 
quod  damnum,  shall  hereafter  be  styled  the  writ  of  assess- 
ment of  damagea. 

§  S 104.  Whenever  the  governor  of  the  State  is  authorized 
by  law,  to  take  possession  of  any  real  property  within  the 
State,  for  the  use  of  the  people  of  the  IState,  and  he  cannot 
agree  with  the  owner  or  owners  thereof  for  its  purchase, 
he  may  cause  application  to  be  made  to  the  supremo  court, 
at  a  special  term  thereof,  for  a  writ  of  assessment  of  dam- 
ages, which  must  be  granted  accordingly. 

§  2105.  The  Attorney -General,  or  the  district- attorney 
of  the  county  in  which  the  real  property  is  situated,  must, 
when  the  governor  so  directs,  make  the  application,  in  tha 
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name  of  the  governor ;  and  must  conduct  the  subsequent 
proceedings,  under  the  governor's  direction. 

§2106.  The  writ  must  be  directed  to  the  sl^eriff  of  the 
county  in  which  the  real  property  to  betaken  is 'situated, 
unless  the  court  directs  the  damages  for  the  taking  to  be 
assessed  by  a  jury  of  another  county ;  in  which  case,  the 
writ  must  be  issued  to  the  sheriff  of  the  county,  from  which 
the  jury  i3  directed  to  be  taken. 

§  2107.  The  writ  must  describe  the  real  property  to  be 
taken,  with  the  like  certainty  as  is  required  in  a  complaint 
in  an  action  of  ejectment.  It  must  command  the  sheriff,  to 
whom  it  is  directed,  to  inquire,  by  the  oaths  of  twelve  men 
of  his  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
record,  whether  the  owner  or  owners  of  the  real  property,  or 
any  of  them,  will  sustain  any  damages  by  the  taking  thereof, 
for  the  use  of  the  people  of  the  State ;  and,  if  so,  the  amount 
thereof ;  and  that  he  return  the  writ  to  the  supreme  couit, 
without  delay,  with  the  finding  of  the  jury  thereupon. 

§2108.  The  sheriff,  immediately  after  the  delivery  of 
the  writ  to  him,  must  give  notice  of  the  time  when,  and 
the  place  where,  the  writ  will  be  executed,  by  publishing 
the  notice,  once  in  each  week,  for  at  least  three  successive 
weeks,  in  a  newspaper  printed  in  his  covmty. 

§2109.  The  sheriff  must  notify  twelve  men  of  his 
county,  qualified  to  act  as  trial  jurors  in  a  court  of  record, 
to  attend  at  the  time  and  place,  and  for  the  purpose,,  speci- 
fied in  the  notice.  Each  juror  must  be  notified,  as  a  juror 
is  notified  to  attend  a  term  of  the  circuit  court.  Upon  his 
failure  to  attend,  when  duly  notified,  his  attendance  may 
be  compelled  by  attachment,  and  proceedings  may  be  taken 
against  him,  and  he  may  be  punished  thereupon,  by  the 
supreme  court,  as  where  a  juror,  duly  notified,  fails  to 
attend  at  a  circuit  court.  The  sheriff  may  require  the  at- 
tendance of  a  talesman,  in  place  of  a  juror  notified  and 
not  appearing ;  or  he  may  adjourn  the  proceedings,  for 
the  purpose  of  punishing  the  defaulting  juror,  or  compel- 
ling his  attendance. 

§  2 1 1 0.  When  a  jury  has  been  procured,  the  sheriff 
must,  before  the  jurors  proceed  to  the  inquiry  commanded 
by  the  writ,  administer  to  each  of  them  an  oath,  that  he 
will  diligently  inquire  concerning  the  matters  specified  in 
the  writ,  and  will  give  a  true  verdict,  according  to  the  best 
of  his  judgment,  without  favor  or  partiality. 

§  2 1 1 1.  After  being  sworn  as  prescribed  in  the  last  sec 
tipn,  the  jury  must  view  all  the  real  property  described  in 
the  writ,  and  consider  the  value  thereof.  They  may,  in 
the  discretion  of  a  majority  of  them,  hear  such  testimony 
as  may  be  offered  by  any  person  appearing,  respecting  the 
\alue.  They  must  thereupon  assess  the  damages,  which 
the  owner  or  owners  of  the  real  property  ivill  sustain,  by 
being  deprived  thereof.     When  the  real  property  consists 
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of  two  or  more  distinct  parcels,  owned,  or  claimed  to  be 
owned,  by  different  persons,  the  jury  must  assess  separately 
the  value  of  each  distinct  parcel,  if  the  writ  requires  them 
so  to  do,  or  if  a  majority  of  them  think  fjroper  so  to  do. 
If  they  cannot  agree,  after  a  reasonable  time,  the  sheriff 
may  oischarge  them,  and  publish  a  new  notice,  and  pro- 
cure a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  an  inquisition,  stating  the  sum  to  be  paid,  by  the 
people  of  the  State,  for  taking  each  distinct  parcel,  or  the 
whole,  as  the  cane  requires.  The  inquisition  must  be 
signed  by  each  juror,  and  by  the  sheriff  ;  and  the  sheriff 
must  immediately  thereafter  file  the  inquisition  and  the 
writ,  with  his  return  to  the  writ,  in  the  office  of  the  clerk 
of  the  county  in  which  the  real  propeity  is  situated. 

§  2118.  Within  threo  months  after  the  writ,  and  the 
return  thereto,  with  the  inquisition  thereupon,  have  been 
filed,  as  prescribed  in  the  last  section,  the  Attorney-General, 
or  district-attorney,  having  charge  of  the  proceedings, 
must  cause  to  be  published,  a  notice,  directed,  generally,  to 
all  the  owners  and  persons  interested  in  the  real  property ; 
describing  the  propeity,  in  general  and  concise  terms ; 
stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed;  and  requiring  the  persons  notified  to  show 
cause,  at  a  special  term  of  Uie  supreme  court,  to  be  held  at  a 
lime  and  at  a  place  specified  in  the  notico,  why  the  inqui- 
sition should  not  \ye  confirmed  ;  or,  if  the  governor  «o 
directs,  why  the  inquisition  should  not  be  set  aside.  The 
notice  must  be  published,  at  least  once  in  each  week,  for 
three  successive  weeks,  in  a  newspaper  printed  in  the 
county,  and  also  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  to  be  published. 

§  21 13.  At  the  time  and  place  specified  in  the  notice, 
the  court  must  examine  into  the  inquisition,  and  hear  such 
allegations,  and  afiidavits,  or  other  written  proofs,  as  may 
be  presented  in  belialf  of  the  people,  or  any  owner,  or 
person  interested.  If  the  court  then,  or  at  the  lime  and 
place  to  which  the  matter  is  adjourned,  determines  that  the 
inquisition  is,  in  any  respect,  excessive,  unjusL  or  other- 
wise materially  defective,  it  may  set  aside  the  whole  or  any 
part  thereof ;  and  may  direct  that  anwther  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

§  2114*  If  it  appears  to  the  court,  that  the  writ  has 
been  duly  executed,  an  order  must  be  made,  and  entered 
in  the  office  of  the  clerk  of  the  county,  in  which  the  real 
property  to  be  taken  is  situated,  declaring  that  the  people 
of  the  State,  upon  paying  into  court  the  amount  of  the 
damages  assessed  by  the  inquisition,  shall  be  entitled  to  an 
absolute  estate  in  the  real  property  described  in  the  writ, 
and  in  the  appurtenances  belonging  thereto. 

§2115.  The  State  treasurer,  on  the  warrant  of  the 
comptroller,  must  pay  to  the  governor,  out  of  any  money 
in  the  treasury,. appropriated  for  that  purpose,  sufficient 
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money  to  pay  the  damages  assessed,  pursuant  to  the  forego- 
ing provisions  of  this  article,  and  the  costs  and  expenses  of 
ttie  proceedings. 

§  2 1 1 6.  Immediately  after  the  receipt  by  the  governor, 
as  prescribed  in  the  last  section,  of  sufficient  money  to  pay 
the  damages,  he  must  pay  it  into  court ;  and  thereupon  the 
absolute  title  to  the  real  property  so  to  be  taken,  vests  in  the 
people  of  the  State. 

§  2 1 1 7.  If  an  application  for  the  money  paid  into  court 
is  not  made,  as  prescribed  in  the  next  section,  within  sixty 
days  after  the  payment  into  court,  the  general  term  of  the 
supreme  court  in  that  judicial  department,  may  pro- 
vide, by  order,  for  the  investment,  under  the  direction  of 
the  court,  of  the  money,  and  of  the  interest  to  arise  there- 
from, in  permanent  securities,  for  the  benefit  of  the 
owners. 

§  2 1 1 8.  A  person  claiming  to  have  been  an  owner  of, 
or  interested  in,  the  property,  when  it  was  so  taken,  may 
present  to  the  supreme  court,  at  a  general  term  thereof, 
held  in  the  judicial  department  embracing  the  county, 
wherein  the  property  is  situated,  a  petition,  praying  for 
payment  to  him  of  the  whole  or  any  part  of  the  money  so 

Eaid  into  court,  or  of  the  income  remaining  uninvested*  or 
oth  ;  or  for  the  transfer  to  him  of  the  whole  or  any  part 
of  the  securities,  in  which  it  has  been  invested.  The  court 
must  thereupon  take  such  measures,  as  it  deems  proper,  to 
ascertain  the  rights  and  interests  of  the  petitioner,  and  of  all 
other  persons,  who  were  owners  of  or  interested  in  the 
property,  or  who  are  personal  representatives,  or  heirs,  of 
owners  or  persons  so  interested,  and  to  cause  notice  of  the 
application  to  be  given  to  those  persons ;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to 
the  several  persons  entitled  thereto,  in  accordance  with  the 
rights  and  interests  thus  ascertained. 

§  2119.  When  the  legislature  of  the  State  consents  to 
the  taking  of  any  real  property  within  the  State,  for  the 
use  of  the  people  of  the  United  States,  a  writ  of  assessment 
of  damages  may  be  issued ;  and  the  proceedings  thereupon 
must  be  in  accordance  with  the  provisions  of  this  article ; 
except  that  the  application  for  the  writ  must  be  made,  and 
the  subsequent  proceedings  must  be  conducted,  by  the 
attorney  of  the  United  States,  for  the  district  embracing  the 
county  wherein  the  real  property  is  situated. 

ARTICLE  SEVENTH. 

The  Writ  op  Cbrtioraki,  to  rbview  the  Determina- 
tion OF  AN  INFERIOR  TRIBUNAL. 

S  2190.  Cases    where    writ    may  preme  conrt  or  snperior 

issue.  city  conrt. 

2121.  Cases  where  It  cannot  is-       %  2124.  When  from  another  conrt. 

Bue.  2125.  Limitation  of  time  for  re- 

2122.  The  same.  view. 

2123.  When  issned    from    ea-         8126.  Id. :  in  case  of  disabUitj. 
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%  2188.  Hearing  upon  return. 

2139.  Id.  ;  upon  affidavits. 

2140.  Questions    to    be    deter- 

mined. 
S141.  Final  orderupon  the  hear- 
ing. 

2142.  Restitution  may  be 

awarded. 

2143.  Costa. 

2144.  Entry  and  enioUment  of 

final  order. 

2145.  Effect  thereof. 

214«.  ♦'  Body  or  officer  ; »»  "de- 
termination  '*  ;  what 
they  include. 

2147.  Application  of  this  article 

to  certain  special  cases. 

2148.  Id. ;  to  civil  cases  only. 


S  2127.  Application     fc  r     writ ; 
where  «ind  how  made. 

2128.  When   notice  necessary; 

service  thereof. 

2129.  To  whom  writ  directed. 

2180.  Mode  of  service. 

2181.  Stay  of  proceedings. 

2182.  When  and  where  writ  re- 

tamable. 
2138.  Sabsequent    j;)roceedmg8 

as  in  an  action. 
2184.  Bctum ;    when  and  how 

made. 
2135.  Id. ;  how  compelled  ;  fees 

for  making. 
2186.  Id. ;  after  term  of  office 

expired. 
2137.  When  third  person  may 

be  brought  m. 

§  SI 80.  The  ^rit  of  certiorari  regulated  in  this  article,    106N.Y.871 
except  the  writ  specified  in  section  two  thousand  one  hun- 
dred and  twenty-four  of  this  act,  is  issued  to  review  the 
determination  of  a  body  or  officer.    It  can  be  issued  in  one 
of  the  following  cases  only  : 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or 
the  issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  majr  be  issued  at  common  law,  by  a 
court  of  general  jurisdiction,  and  the  right  to  the  writ,  or 
the  power  of  the  court  to  issue  it,  is  not  expressly  taken 
away  by  a  statute. 

§  S181.  A  writ  of  certiorari  cannot  be  issued,  to  review , 
a  determination,  made,  after  this  article  takes  effect,  in  a 
civil  action  or  special  proceeding,  by  a  court  of  record,  or 
a  judge  of  a  court  of  record. 

§  S122.  Except  as  otherwise  expressly  prescribed  by  a 
statute,  a  writ  of  certiorari  cannot  be  issued,  in  either  of 
the  following  cases : 

1.  To  review  a  determination,  which  does  not  finally 
determine  the  rights  of  the  parties,  with  respect  to  the  mat- 
ter to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed, 
by  an  appeal  to  a  court,  or  to  some  other  body  or  officer. 

8.  Where  tlie  body  or  officer,  making  the  determina- 
tion, is  express  ly  authorized,  by  statute,  to  rehear  the  mat- 
ter, upon  the  relator's  application ;  unless  the  determiuatioe 
to  be  reviewed  was  made  upon  a  rehearing,  or  the  time 
within  which  the  relator  can  procure  a  rehearing  has 
elapsed. 

§  8123.  A  writ  of  certiorari  can  l>e  issued  only  out  of   §  1158,  Con. 
the  supreme  court,  or  a  superior  city  court ;  except  in  a   sol.  Act. 
case  where  another  court  is  expressly  authorized  by  statute 
to  issue  it. 

§  2124.  Any  court  of  record,  exercising  jurisdiction  of 
an  appellate  nature,  may  issue  a  writ  of  certiorari,  requir- 
ing the  body  or  officer  whose  proceedings  are  under  review, 
to  make  a  return  to  the  court  issuing  the  writ,  at  a  time  ana 


49  Han.  476. 
129N.T.643. 


8N.  Y. 
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place,  fixed  by  tl^e  court,  and  designated  in  the  writ,  for 
the  purpose  of  supplying  any  diminution,  variance,  or 
other  defect,  in  the  record  or  other  papers,  before  the  court 
issuing  the  writ,  in  any  case  where  justice  requires  that  the 
defect  should  be  supi)lied,  and  adequate  relief  cannot  be 
obtained  by  means  of  an  order. 

3  N.  Y.  §  21S5.  Subject  to  the  provisions  of  the  next  section,  a 

47^*5??  407    ^"*  ^^  certiorari  to  review  a  determination  must  be  granted 
4N.  Y.'     *   and  served,  within  four  calendar  months  after  the  deter- 
Supp.  820.   mination  to  be  reviewed  becomes  final  and  binding,  upon 
126N.Y.860.  the  relator,  or  the  person  whom  he  represents,  either  in  law 
or  in  fact. 

16N.  Y.  §2 126.  The  court,  at  a  general  term  thereof,  may 

Siipp.  141.  grant  the  writ,  at  any  time  within  twenty  months  after  th« 
expiration  of  the  time  limited  in  the  last  section,  where  the 
relator,  or  the  person  whom  he  represents,  was,  at  the  time 
when  the  determination  to  be  reviewed  became  final  and 
binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less  than 
for  life. 

136N.Y.24S.  §  2127.  An  application  for  the  writ  must  be  made  by, 
or  m  behalf  of,  a  person  aggrieved  by  the  determination  to 
.  be  reviewed  ;  must  be  founded  upon  an  affidavit,  or  a  veri- 
fied petition,  which  may  be  accompanied  by  other  written 
proof  ;  and  must  show  a  proper  case  for  the  issuing  of  the 
writ.  It  can  be  granted  only  at  a  general  or  special  term 
of  the  court;  and  the  granting  or  refusal  thereof  is  dis- 
cretionary with  the  court. 

§  2128.  Until  provision  is  made,  in  the  general  rules  of 
practice,  for  requiring,  or  dispensing  with  notice  of  the 
application  for  the  writ,  the  court,  to  which  the  application 
for  the  writ  is  made,  may,  in  its  discretion,  require  or  dis- 
pense with  notice.  A  notice,  when  it  is  necessary,  must 
be  served,  with  copies  of  the  papers  upon  which  the  appli- 
cation is  to  be  made,  upon  the  body  or  officer,  whose 
determination  is  to  be  reviewed,  or  upon  such  other  person 
as  the  court  directs,  as  prescribed  in  this  article  for  the 
service  of  a  writ  of  certiorari.  The  service  must  be  made, 
at  least  eight  days  before  the  application,  unless  the  court, 
by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affi- 
davits or  other  written  proofs,  upon  the  merits,  in  opposition 
to  the  application. 

«6  Hun,  186.  §  2129.  The  writ  must  be  directed  to  the  body  or 
oflicer,  whose  determination  is  to  be  reviewed ;  or  to  any 
other  person  having  the  custody  of  the  record  or  other 
papers  to  be  certified  ;  or  to  both,  if  necessary.  Where  it 
is  brought  to  review  the  determination  of  a  board  or  body« 
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other  than  a  court,  if  an  action  would  lie  against  the  board 
or  body,  in  Its  associate  or  official  name,  it  must  be  directed 
to  the  board  or  bodv,  by  that  name ;  otherwise  it  must  be 
directed  to  the  members  thereof,  by  their  names. 

g  8180.  A  writ  of  certiorari  must  be  served  as  follows, 
except  where  dijSerent  directions,  respecting  the  mode  of 
service  thereof,  are  given  by  the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name, 
or  by  his  or  their  official  title  or  titles,  or  to  a  municipal 
corporation,  it  must  be  served,  upon  each  officer  or  other 
person,  to  whom  it  is  so  directed,  or  upon  the  corporation, 
in  the  same  manner  as  a  summons  in  an  action  brought  in 
the  supreme  court,  except  aa  prescribed  in  the  next  two 
subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a. 
court,  having  a  clerk  appointed  pursuant  to  law,  service 
upon  the  court,  or  the  judges  thereof,  may  be  made  by  filing 
the  writ  with  the  clerk. 

8.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  tipon  the  members  tbereoi,  it  may  be  served  as  pre- 
scribed in  section  two  thousand  and  seventy-one  of  this  act, 
for  service,  upon  a  like  board  or  body,  of  an  alternative 
writ  of  mandamus. 

§  2181.  Except  as  prescribed  in  this  section,  a  writ  of  lo  Abb.  N. 
certiorari  does  not  stay  the  execution  of  the  determination  c.  33. 
to  be  reviewed,  or  affect  the  power  of  the  body  or  officer,   jjj    ^*^®^* 
to  which  or  to  whom  it  is  addressed.    The  court,  which   48Hun,602. 
grants  the  writ,  may,  in  its  discretion,  and  upon  such 
terms,  as  to  security  or  otherwise,  as   justice  requires, 
direct,  by  a  clause  in  the  writ,  or  by  a  separate  order,  that 
the  execution  of  the  determination  be  stayed,  pending  the 
certiorari,  and  until  the  further  direction  of  the  court.    A 
bond,  undertaking,  or  other  security,  given  to  procure  such 
a  stay,  is  valid  and  effectual,  according  to  its  terms,  in 
favor  of  a  person  beneficially  interested  in  upholding  the 
determination  to  be  reviewed,  whp  is  admitted  as  a  party 
to  the  special  proceeding,  as  prescribed  in  section  two 
thousand  one  hundred  and  thirty-seven  of  this  act. 

§  2132.  A  writ  of  certiorari  must  be  made  returnable, 
within  twenty  days  after  the  service  thereof,  at  the  office  of 
the  clerk  of  the  court.  If  it  was  issued  from  the  supreme 
court,  it  must  be  made  returnable  at  the  office  of  the 
clerk  of  the  county,  designated  therein,  wherein  the  deter- 
mination to  be  reviewed  was  made;  and  if  the  county, 
designated  in  the  writ,  is  not  the  proper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the 
county,  where  the  writ  is  made  returnable  by  the  amend- 
ment. 

§  2188.  After  a  writ  of  certiorari  has  been  issued,  the  34  N.  T. 
time  to  make  a  return  thereto  may  be  enlarged,  or  any     State  Bro. 
Other  order  may  be  made,  or  proceeding  taken,  in  the  ^°^ 
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cause,  in  relation  to  any  matter  not  provided  for  in  this 
article,  as  a  similar  proceeding  may  be  taken  in  an  action, 
brought  in  the  same  court,  and  triable  in  the  county  where 
the  writ  is  returnable. 

§  S 184.  The  clerk,  with  whom  a  writ  of  certiorari  is  filed, 
and  each  person,  upon  whom  a  writ  of  certiorari  is  served, 
as  prescribed  in  section  two  thousand  one  hundred  and 
thirty  of  this  act.  must  make  and  annex  to  the  writ,  or  to  the 
copy  thereof  served  upon  him,,  a  return,  with  the  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings, 
and  a  statement  of  the  other  matters,  specified  in  and 
required  by  the  writ.  The  return  must  be  filed  in  the 
ofiice  where  the  writ  is  returnable,  according  to  the  com- 
mand thereof. 

§  2185.  If  a  return  is  defective,  the  court  may  direct  a 
further  return.  An  omission  to  make  a  return,  as  required 
by  a  writ  of  certiorari,  or  by  an  order  for  a  further  return, 
may  be  punished,  as  a  contempt  of  the  court.  But  a  judge 
or  clerk  shall  not  be  thus  punished,  unless  the  relator,  be- 
fore the  time  when  the  return  is  required,  pays  him.  for 
his  return,  the  sum  of  two  doUars,  and,  in  addition,  ten 
cents  for  each  folio  of  the  copies  of  papers  required  to  be 
returned. 

§  2186.  A  writ  of  certiorari  may  be  issued  to,  and  a  re- 
turn to  a  writ  of  certiorari  may  be  made  by,  an  ofiScer, 
whose  term  of  office  has  expired.  Such  an  officer  may 
be  punished  for  a  failure  to  make  a  return  t*)  the  writ, 
as  required  thereby ;  or  to  make  a  further  return,  as  re- 
quired by  an  order  for  that  purpose. 

§  2187.  Upon  the  application  of  a  person,  specially  and 
beneficially  interested  in 'upholding  the  determination  to  be 
reviewed,  the  court  may,  in  its  discretion,  admit  him  as  a 
party  defendant  in  the  special  proceeding,  upon  such  terms 
as  justice  requires.  And  a  general  term  of  the  court,  at 
which  the  cause  is  noticed  for  hearing,  and  is  placed  upon 
the  calendar,  may,  in  a  proper  case,  direct  that  notice  of 
the  pendency  of  the  special  proceeding  be  given  to  any 
person,  in  such  a  manner  as  it  thinks  proper ;  and  may 
suspend  the  hearing  until  notice  is  given  accordingly. 

83  Hnn,890.  §  2188.  The  cause  must  be  heard  at  a  general  term  of 
10  Abb.  N.  the  court.  In  the  supreme  court,  it  must  be  heard  at  a 
108* N  y  64  general  term,  held  within  the  judicial  department,  embrac- 
ing the  county  where  the  writ  was  returnable.  Either 
party  may  notice  it  for  hearing,  at  any  time  after  the  re- 
turn is  complete.  Except  as  prescribed  in  the  next  section, 
it  must  be  heard  upon  the  writ  and  return,  and  the  papers 
upon  which  the  writ  was  granted. 

§  2 189.  If  the  officer  or  other  person,  whose  duty  it  is  to 
make  a  return,  dies,  absconds,  removes  from  the  State,  or  be- 
comes insane,  after  the  writ  is  issued,  and  before  making  a  re- 
turn, or  after  making  an  insufficient  return ;  and  it  apjiears 
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that  there  is  no  other  officer  or  person,  from  whom  a  sufficient 
return  can  be  procured  by  means  of  a  new  certiorari ;  the 
court  may,  in  its  discretion,  permit  affidavits,  or  other  writ- 
ten proofs,  relating  to  the  matters  not  sufficiently  returned, 
to  be  produced,  and  may  hear  the  cause  accordingly.  The 
court  may  also,  in  its  discretion,  permit  either  party  to  pro- 
duce affidavits,  or  other  written  proofs,  relating  to  any 
alleged  error  of  fact,  or  any  other  question  of  fact,  which  is 
•essential  to  the  jurisdiction  of  the  body  or  officer,  to  make 
the  determination  to  be  reviewed,  where  the  facts,  in  rela- 
tion thereto,  are  not  sufficiently  stated  in  the  return,  and 
the  court  is  satisfied  that  they  cannot  be  made  to  appear,  by 
means  of  an  order  for  a  further  return. 

§  2140.  The  questious,  involving  the  merits,  to  be  de-   13   Week, 
termined  by  the  court  upon  the  hearing,  are  the  following,   ^^  ^^125. 
only  :  92  n)y.'  8O6. 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  6  civ.  Pro! 
subject-matter  of  the  determination  under  review.  g7- 

?.  Whether  the  authority,  conferred  upon  the  body  or  JJ  Hni  §3] 
officer,  in  relation  to  that  subject-matter,  has  been  pursued  46  Id.  M. 
in  the  mode  required  by  law,  in  order  to  authorize  it  or  him  ^USi-^^ 
to  make  the  determiDation.  I6N.  Y 

3.  Whether,  in  making  the  determination,  any  rule  of  state  Rep. 
law,  affecting  the  rights  of  the  parties  thereto,  has  been  io§. 
violated,  to  the  prejudice  of  the  relator.                                    iaSYd  12^ 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
nece  sary  to  be  proved,  in  order  to  authorize  the  making  of 
the  determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all 
the  evidence,  such  a  preponderance  of  proof,  against  the 
existence  of  any  of  those  facts,  that  the  verdict  of  a  jury, 
affirming  the  existence  thereof,  rendered  in  an  action  in 
the  supreme  court,  triable  by  a  jury,  would  be  set  aside 
by  the  court,  as  against  the  weight  01  evidence. 

§  2141.  The  court,  upon  the  hearing,  may  make  a  final   i^^N.Y.  82. 
order,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying, the  determination  reviewed,  as  to  any  or  all  of  the 
parlies. 

§  2142.  Where  the  determination  reviewed  is  annulled  J?  24 J^  ^' 
or  modified,  the  court  may  order  and  enforce  restitution,  in   132 n.y.  363. 
li^e  manner,  with  like  effect  and  subject  to  the  same  con- 
ditions, as  where  a  judgment  is  reversed  upon  appeal. 

§  2143.  Costs,  not  exceeding  fifty  dollars  and  disburse 
ments,  may  be  awarded  by  the  final  order,  in  favor  of  or 
against  either  party,  in  the  discretion  of  the  court. 

§  2144.  The  final  order  of  the  court  upon  the  certiorari 
must  be  entered  in  the  office  of  the  clerk  where  the  writ 
was  returnable.  But  before  it  can  be  enforced,  an  enroll- 
ment thereof  must  be  filed.  For  that  purpose,  the  clerk 
must  attach  together,  and  file  in  his  office,  the  papers  upon 
which  the  cause  was  heard  ;  a  certified  copy  of  the  final 
iMrder ;  and  s^  certi^ed  copy  of  each  order,  which  in  any 
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TV  ay  involves  the  merits,  or  necessarily  affects  the  final 
order. 

§  2145.  The  filing  of  the  enrollment  in  the  o£9ce  of  the 
clerk  where  Ihe  final  order  is  entered,  as  prescribed  in  the 
last  section,  is  a  sufficient  authority  for  any  proceeding,  by 
or  before  the  body  which,  or  the  officer  who,  made  the 
determination  reviewed,  which  the  final  order  of  the  court 
directs  or  permits.  But  where  the  execution  of  the  final 
order  is  stayed  by  an  appeal  to  the  Court  of  appeals,  the 
proceedings  below  are  stayed  in  like  manner. 

g  2146.  The  expression,  "body  or  officer",  as  used  in 
this  article,  includes  every  court,  tribunal,  board,  corpora- 
tion, or  other  person,  or  aggregation  of  persons,  whose 
determination  may  be  reviewed  by  a  writ  of  certiorari  ,  and 
the  word,  "determination  ",  as  used  in  this  article,  includes 
every  judgment,  order,  decision,  adjudication,  or  other  act 
of  such  a  body  or  officer,  which  is  subject  to  be  so  reviewed. 

§  2147.  Where  the  right  to  a  writ  of  certiorari  is  ex- 
pressly conferred,  or  the  issuing  thereof  is  expressly  author- 
ized, by  a  statute,  passed  before,  and  remaining  in  force 
after,  this  ariiclo  takes  effect,  this  article  does  not  vary,  or 
affect  in  any  nuinner.  any  provision  of  the  former  statute, 
which  expressly  prescribes  a  different  regulation,  with  re- 
spect to  any  of  the  proceedings  upon  the  certiorari  to  be 
issued  thereunder. 

§  2148.  This  article  is  not  applicable  to  a  writ  of  cer- 
tiorari, brought  to  review  a  determination  made  in  any 
criminal  matter,  except  a  criminal  contempt  of  court. 

CHAPTER  XVIL 

CERTAIN  SPECIAL  PROCEEDINGS  INSTITUTED 

WITHOUT  WRIT. 

TITLE        I.— Pkocbbdings  belatihg  to.  iksolvent 

DEBTOBS  AND  TO  FBIBOKBRB. 

TITLE   II.— Summary  proceedings  to  recover  the 

POSSESSION   of  real  PROPERTY. 

TITLE     III. — ^Proceedings  to  punish  a  contempt  op 

court,  other  than  a  criminal  con- 
tempt. 

TITLE      IV.— Proceedings  to  collect  a  fine. 

TITLE       V. — ^Proceedings  to  discover  the  death 

OP  A  tenant  for  life. 

TITLE      VI. — Proceedings  for  the  appointment  of 

A  committee  of  the.  person   and 
of  the  property  of    a    lunatic, 
idiot,    or    habitual    drunkard 
general   powers  and   putins    qv 
THE  COMMITTEE* 
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TITLE    VII.'— Pbockedengs  for  the  disposition  of 

THE  REAL  PROPERTY  OF  AN  INFANT, 
LUNATIC,  IDIOT,  OR  HABITUAL  DRUNK- 
ARD. 

-Arbitrations. 

-PrOCEBDINGS  to  FORECLOSE  A  MORTQAOE 

b\  adysrtibembnt. 

-Proceedings  to  change  the  name  of 
a  i?  individual. 

-Proceedings  for  the  voluntary  dis- 
solution OF  A  CORPORATION. 

-Proceedings    supplementary    to    an 

EXECUTION  against  PROPERTY. 
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TITLE  Vm.- 
TITLE      IX.- 

TITLE  X.- 
TITLE  XL- 
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Proceedings  relating  to  insolvent  debtors  and  to  prisoners, 

A:bticle  1.  Discharge  of  an  ineolvent  from  his  debts. 

2.  Exemption  from  arrest,  or  discharge  from  imprisonment, 

of  an  insolvent  debtor 

3.  Discharge  of  an  imprisoned  judgment  debtor  from  imprison- 

ment. 

4.  Care  of  the  property  of  a  person  confined  for  crime. 

ARTICLE  FIRST. 
Discharge  of  an  Insolvent  from  his  Debts. 


%  2149.  Who  may  be  discharged. 
215U.  To  what  court  application 
to  be  made. 

2151.  Contents  of  petition. 

2152.  Consentof  creditors  to  be 

annexed. 

2153.  Consent  of  executor,  ad- 

ministrator, receiver, 
etc., 

2154.  Id. ;  of  corporation,  etc. 

2155.  Id.;  of  paituership. 

2156.  Effect  of  consent  where 

petitioner    is    a     joint 
debtor. 

2157.  Consent  of  purchaser  of 

debt,  etc. 

2158.  Consentiu/;  creditor  must 

relinquish  security. 

2159.  Penalty  if  creditor  swears 

falsely. 

2160.  Affidavit    of    consenting 

creditor. 

2161.  When  non-resident  credi- 

tor to  annex  account, 
etc. 

2162.  Petitioner's  schedule. 

2163.  Hisa^davit. 

2104.  Order  to  show  cause. 
21G5.  How  order  published  and 
served. 

2166.  Hearing 

2167.  Putting  cause  on  calendar. 

2168.  Opposmg  creditor  to  file 

specifications,  and  may 
oem^d  jury  trial. 


S  2169.  Id.;  to  file  proofs,  If  not 
named  in  schedule. 

2170.  Pioceedings  if  jurors  do 
notafi^ree 

8171.  When  insolvent  required 
to  produce  hid  non-resi- 
dent wife. 

3172.  Examination  of  insolvent. 

2173.  When  insolvent  cannot  be 

discharged. 

2174.  When  assignment  to  be 

directed. 

2175.  Assignment ;  contents, 

and  to  whom  made. 

2176.  Id.;  trustees,  how  desig- 

nated. 

2177.  Effect  of  assignment. 

2178.  When    discharge    to    be 

granted. 
2179,2180  Proceedings  where 
truptce  rufuBcs  to  s:ive 
certificate,  etc. 

2181.  Diefcharce,  etc.,  to  be  re- 

corded. 

2182.  Kffect  of  discharge. 

2183.  Id.;  except'onab  to  foreign 

contractci  or  creditors. 

2184.  Id.;  as  to  debts,  elc.    to 

the  United  States  and 
the  State. 

2185.  Insolvent  to  be  released 

from  imprisonment. 

"2186.  Discharge  ,  when  void. 

2187.  Invalidity  may  be  proved 
OP  motion  to  vacate 
prd^  of  arrest,  ^t^r 


r 
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§1164,  Con-       §  2149.  An  insolvent  debtor,  who  is  a  resident  of  the 

12i*i^y'241    S*'^*'®  *^  ^^^  ^^™®  ®^  presenting  his  petition,  may  be  dis- 
.   ^jj^j^j.g^.^  fpQij^  jjig  debts,  as  prescribed  in  this  article. 

$  1164,  Con-       §  2 1 50,  Application  for  such  a  discharge  must  be  made, 

Bol.  Act.        Ijj  tbe  petition  of  the  insolvent,  addressed  to  the  county 

court  of  the  county  in  which  he  resides ;  or,  if  he  resides 

in  the  city  of  New  York,  to  the  court  of  common  pleas  for 

that  city  and  county. 

§2151.  The  petition  must  be  in  writing ;  it  must  be  signed 
by  the  insolvent,  and  specify  his  residence ;  it  must  set  forth, 
in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ; 
that  he  is  willing  to  assign  his  property  for  the  benefit  of  all 
his  creditors,  and,  in  all  other  respects,  to  comply  with  the 
provisions  of  this  article,  for  the  purpose  of  being  dis- 
charged froni  his  debts ;  and  it  must  pray  that,  upon  his  so 
doing,  he  may  be  discharged  accordingly.  It  must  be  veri- 
fied by  the  affidavit  of  the  insolvent,  annexed  thereto, 
taken  on  the  day  of  the  presentation  thereof,  to  the  effect, 
that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

^2162.  The  petitioner  must  annex  to  his  petition  one 
or  more  written  instruments,  executed  by  one  or  more  of 
his  creditors,  residing  1^  the  United  States,  having  debts 
owing  to  him  or  them  in  good  faith,  then  due  or  thereafter 
to  liecome  due,  which  amount  to  not  less  than  two  thirds 
of  all  the  debts,  owing  by  the  petitioner  to  creditors  residing 
within  the  United  states.  Each  instrument  must  be  to 
the  effect,  that  the  person  or  corporation,  executing 
it,  consents  to  the  discharge  of  the  petitioner  from  his 
debts,  upon  his  complying  with  the  provisions  of  this 
article, 

§  2153.  An  executor  or  administrator  may  become  a 
consenting  creditor,  under  the  order  of  the  surrogate's  court 
from  which  his  letters  issued.  A  trustee,  official,  assignee, 
or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law  or  by  the  act  of  parties, 
may  become  a  consenting  creditor,  under  the  order  of  a 
justice  of  the  supreme  court.  A  person  who  becomes  a 
consenting  creditor,  as  prescribed  in  this  section,  is  charge- 
able only  for  the  sum  which  he  actually  receives,  as  a  divi- 
dend of  the  insolvent's  property. 

^2154.  Where  a  corporation  or  jointnstock  association 
becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  and  may  be  attested  by  any  director 
or  other  officer  thereof,  dulj  authorized  for  that  purpose ; 
who  may  make  any  affidavit,  required  of  a  creditor  in  the 
proceedings. 

§  2155.  Where  a  partnership  becomes  a  consenting 
creditor,  the  consent  may.  be  executed  in  its  behalf,  and  any 
affidavit,  required  of  a  creditor  in  the  proceedings,  may  be 
made,  by  either  of  the  partners. 

§  2 1^6r  A  creditor's  consent  does  not  affect  his  remedy 
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agaiDst  any  person  or  persons  indebted  jointly  with  th« 
petitioner;  and  the  petitioner's  discharge  has  the  effect, 
as  between  the  creditor  and  the  other  joint  debtors,  of  a 
composition  between  the  petitioner  and  the  creditor,  made 
as  prescribed  in  article  third  of  title  fifth  of  chapter  fifteenth 
of  this  act. 

§  2157.  Where  a  consenting  creditor  is  the  purchaser 
or  assi^ee  of  a  debt  against  a  petitioner,  or  the  executor, 
administrator,  trustee,  or  receiver  of  such  a  purchaser  or 
assignee,  he  is  deemed,  for  all  the  purposes  of  this  article, 
except  as  to  the  declaration  and  receipt  of  dividends,  a 
creditor  only  to  the  amount^  actually  and  in  good  faiih 
paid  for  the  debt,  by  him,  or  by  the  decedent  or  other 
person,  from  whom  he  derives  title,  and  remaining  uncol- 
lected. This  section  is  not  affected  by  the  recovery  of  a 
judgment  for  the  debt,  after  the  purchase  or  assignment ; 
but  in  that  case  the  consenting  creditor  may  include  the 
uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for 
the  debt. 

§  2158.  A  dreditor  who  has,  in  his  own  name,  or  in 
trust  for  him,  a  mortgage,  judgment,  or  other  security,  for 
the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or 
otherwise  affects,  real  or  personal  property  belonging  to  the 
petitioner,  or  transferred  by  him  since  the  lien  was  created, 
cannot  become  a  consenting  creditor,  with  respect  to  the 
debt  so  secured,  unless  he  adds  to  or  includes  in  his  consent, 
a  written  declaration,  under  his  hand,  to  the  effect,  that  he 
relinquishes  the  mortgage,  judgment,  or  other  security,  so 
far  as  it  affects  that  property,  to  the  trustee  to  be  appomted 
pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors. 
Such  a  declaration  operates,  to  that  extent,  as  an  assignment 
to  the  trustee,  of  the  mortgage,  judgment,  or  other  security  ; 
and  vests  in  him  accordingly  all  die  right  and  interest  of 
the  consenting  creditor  therein. 

§  2159.  If  a  creditor  knowingly  swears,  in  any  pro- 
ceedings authorized  by  this  article,  that  the  petitioner  is, 
or  will  become,  indebted  to  him,  in  a  sum  of  money,  which 
is  not  really  due,  or  thereafter  to  become  due  ;  or  in  more 
than  the  true  amount ;  or  that  more  was  paid  for  a'  debt, 
which  was  purchased  or  assigned,  than  the  sum,  actually 
and  in  good  faith  paid  therefor  ;  he  forfeits  to  the  trustee, 
to  be  recovered  in  an  action,  twice  the  sum,  so  falsely 
sworn  to. 

§  2 1 60.  The  consent  of  a  creditor  must  be  accompanied 
with  his  affidavit,  stating  as  follows : 

1.  Tfiat  the  petitioner  is  justly  indebted  to  him,  or  will 
become  indebted  to  him,  at  a  future  day  specified  therein, 
in  a  sum  therein  specified  ;  and,  if  he,  or  the  person  from 
whom  he  derives  title,  is  or  was  the  purchaser  or  assignee 
of  the  debt,  he  must  also  specify  the  sum,  actually  and  in 
good  faith  paid  for  the  debt,  as  prescribed  in  section  two 
Qiousand  one  hundred  and  fifty-seven  of  tliis  act. 
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2.  The  nature  of  the  demand,  and  whether  it  arose  upon 
written  security,  or  otherwise,  with  the  general  ground  or 
consideration  of  the  indebtedness. 

8.  That  neither  he,  nor  any  person  to  his  use,  has  re- 
ceived from  the  petitioner,  or  from  any  other  person,  pay- 
ment of  a  demand,  or  any  part  thereof,  in  money  or  in  any 
other  way,  or  any  gift  or  reward  of  any  kind,  upon  an  ex- 
press or  implied  trust,  confidence,  or  understanding,  that 
he  should  consent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administra- 
tor, tiYistee,  receiver,  or  assignee,  he  may  state  the  neces- 
sary facts,  in  his  affidavit,  upon  information  and  belief, 
setting  forth  therein  the  grounds  of  his  belief ;  but  in  that 
case,  the  consent  must  (Uso  be  accompanied  with  the  affi- 
davit of  the  insolvent,  to  the  effect,  that  all  the  matters  of 
fact  stated  in  the  affidavit  of  the  consenting  creditor,  are 
true. 

§  8161.  [Am*d  1889.]  A  consenting  creditor,  residing 
witliout  the  State,  and  within  the  United  States,  must  an- 
nex to  his  consent  the  original  accounts,  or  sworn  copies 
thereof,  and  the  original  specialties  or  other  written  securi- 
ties, if  any,  upon  which  his  demand  arose  or  depends;  pro- 
vided, however,  that  when  such  original  specialties,  or 
other  written  securities,  are  lost,  such  fact  must  be  stated 
as  a  reason  for  not  annexing  thereto  the  consent,  and  the 
fact  of  the  loss,  and  the  manner  of  the  loss  thereof  must  be 
stated  in  the  affidavit  of  the  creditor  to  the  best  of  his 
knowledge,  or  must  be  otherwise  proved  by  affidavit  to  the 
satisfaction  of  the  court;  and  the  court  may  thereupon,  in 
such  case  or  proceeding  by  its  order,  dispense  with  the  an- 
nexing to  such  consent  of  the  original  specialties  or  other 
written  securities. 

§  2162.  The  petitioner  must  annex  to  his  petition  a 
schedule,  containing : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor, 
if  it  is  known  ;  or,  if  it  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each  cred- 
itor, and  the  nature  of  each  debt  or  demand,  whether 
arising  on  written  security,  on  account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
indebtedness  to  each  creditor,  and  the  place  where  the  in- 
debtedness accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage,  or 
collateral  or  other  secunty,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law 
or  in  equity,  of  the  incumbrances  existing  thereon,  and  of 
all  the  books,  vouchers,  and  securities,  relating  thereto. 

§  2163.  An  affidavit,  in  the  following  form,  subscribed 
and  taken  by  the  petitioner  before  the  county  judge,  or,  in 
the  city  of  New  York,  before  the  Judge  holding  the  term 
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ci  the  court,  at  which  the  order  specified  in  the  next  section 
is  made,  must  be  annexed  to  the  schedule : 

•*  I, ,  do  swear  "  (or  *'  affirm  ",  as  the  case  may  be,) 

"that  the  matters  of  fact,  stated  in  the  schedule  hereto 
annexed,  are,  in  all  respects,  just  and  true;  that  I  have  not, 
at  any  time  or  in  any  manner  whatsoever,  disposed  of  or 
made  over  any  part  of  my  property,  not  exempt  by  express 
provision  of  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion, for  the  future  l)enefit  of  myself  or  my  family,  or  dis- 
posed of  or  made  over  any  part  of  my  property,  in  order  to 
defraud  any  of  my  creditors ;  that  1  have  not,  in  any  in- ' 
stance,  created  or  acknowledged  a  debt  for  a  greater  sum 
than  I  honestly  and  truly  owed  ;  and  that  I  have  not  paid, 
secured  to  be  paid,  or  in  any  way  compounded  with,  any 
of  my  creditors,  with  a  view  fraudulently  to  obtain  tllo 
prayer  of  my  petition. 

§  2164.  The  petition  and  other  papers,  specified  in  the 
foregoing  sections  of  this  article,  must  be  presented  to  the 
court,  and  filed  with  the  clerk.  The  court  must  thereupon 
make  an  order,  requiring  all  the  creditors  of  the  petitioner 
to  show  cause  before  it,  at  a  time  and  place  therein  speci- 
fied, why  an  assignment  of  the  insolvent's  property  should  . 
not  be  made,  and  he  be  thereupon  discharged  from  his 
debts,  as  prescribed  in  this  article ;  and  directing  that  the 
order  be  published  and  served,  as  prescribed  in  the  next 
section. 

§  2165.  [Am*d  1890.]  The  order  must  be  published 
and  served  in  the  following  manner : 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  pub- 
lished in  a  newspaper,  designated  in  the  order,  published  in 
the  county ;  and  also,  if  one-fourth  part  of  the  insolvent's 
debts  accrued  or  are  due  to  creditors  residing  in  the  city  of 
New  York,  in  a  newspaper  published  in  that  city,  designated 
in  the  order.  The  publication  must  be  made  at  least  once 
in  each  of  ten  weeks,  immediately  preceding  the  day  in 
which  cause  is  to  be  shown,  unless  all  the  creditors  reside 
within  one  hundred  miles  of  the  place  where  cause  is  to  be 
shown,  in  which  case  the  publication  must  be  made  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding  that 
day. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  re-  89Him,fi01 
siding  within  the  United  States,  whose  place  of  residence  is 

known  to  him,  a  copy  of  the  order  to  show  cause,  either 
personallv,  at  least  twenty  days  before  the  day  when  cause 
is  to  be  shown,  or  by  depositing  it,  at  least  forty  days  before 
that  day,  in  the  post-office,  inclosed  in  a  post  paid  wrapper, 
addressed  to  the  creditor  at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner  a  copy  of 
the  order  must  be  served  upon  the  Attorney-General,  who 
must  represent  the  State  in  the  subsequent  proceedings, 

§8166.  On  the  day  specified  in  the  order,  and  before  any 
other  proceedings  are  taken  in  the  matter,  the  petitioner 
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must  present  to  the  court  and  file  with  the  clerk,  proof,  to 
the  satisfaction  of  the  court,  that  the  order  has  been  pub- 
lished and  sei*ved,  as  prescribed  in  the  last  section ;  and 
tiiereupon,  on  the  same  day,  or  upon  the  day  to  which  the 
hearing  is  adjourned,  the  court  must  hiar  the  allegations 
and  proofs  of  the  parties  appearing.  Proof  of  personal 
service  of  a  copy  of  the  order  upcm  any  person,  must  be 
made,  in  like  manner  as  proef  of  personal  service  of  a  sum- 
mons, in  an  action  brought  in  the  supreme  court. 

§  2167.  Where  the  insolvent's  discharge  is  opposed,  the 
court  may  direct  the  special  proceeding  to  be  placed  upon 
the  calendar  for  trial.  In  that  case,  the  parties  must  ap- 
pear, and  the  proceedings  are  the  same,  as  in  an  action,  ex- 
cept as  otherwise  prescribed  in  this  article ;  and  costs,  as  in 
an  action,  except  for  proceedings  before  notice  of  trial,  may 
be  awarded  to  either  party,  in  the  discretion  of  the  court. 

§  2168.  In  order  to  entitle  a  creditor  to  oppose  the  dis- 
charge of  the  insolvent,  he  must,  on  the  day  fixed  to  show 
cause,  or  at  such  other  time  as  the  court  directs,  fille 
with  the  clerk  a  specification  of  his  objections;  and 
he  may  then,  but  not  afterwards,  demand  a  trial,  by 
a  jury,  of  the  questions  of  fact  arising  thereupon. 
If  a  trial  by  a  jury  is  not  then  demanded,  the 
questions  of  fact  must  be  tried  by  the  court,  without  a  jury. 
Where  one  or  two, or  more  opposing  creditors  demands  a 
trial  by  a  jury,  all  the  material  questions  of  fact,  arising 
upon  the  objections  of  all  the  creditors,  must  be  tried  in 
like  manner,  and  at  the  same  time.  The  court  may,  in  its 
discretion,  direct  the  questions  to  be  settled,  and  plainly 
stated,  in  an  order,  as  where  an  order  is  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial 
of  questions  of  fact  by  a  juiy. 

§  2 1 69.  Where  the  name  of  an  opposing  creditor  does  not 
appear  in  the  schedule,  he  must  file,  with  the  specification 
of  his  objections,  proof,  by  affidavit,  that  he  is  a  creditor  ; 
and,  if  his  debt  is  not  set  forth  in  the  schedule,  he  must 
also  file  his  affidavit,  to  the  effect  specified  in  subdivision 
first  and  segDud  of  section  two  thousand  one  hundred  and 
sixty  of  this  act. 

§  2170.  There  shall  be  but  one  trial  by  juiy.  If  the 
jurors  cannot  agree,  after  being  kept  together  for  such  a 
time  as  the  court  deems  reasonable,  the  court  must  dis- 
charge them,  and  determine  the  questions  of  fact,  or  those 
questions  as  to  which  the  jurors  have  not  agreed,  upon  the 
evidence  taken  before  the  jury,  as  if  a  jury  had  not  been 
demanded. 

§2171.  Where  the  petitioner's  wife  resides  without  the 
State,  the  court,  or  a  judge  thereof  out  of  court,  may,  upon 
the  application  of  any  creditor,  make  an  order,  requiring 
the  petitioner  to  bring  his  wife  before  the  court,  at  the  hear- 
ing or  trial,  to  the  end  that  she  may  be  examined  as  a  wit- 
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n«8S.  A  copy  of  the  order  must  be  personally  served  upon 
tlie  petitioDer,  at  least  three  weeks  before  the  hearing.  K 
it  appears^  upon  the  hearing,  that  service  could  not,  with 
due  diligence,  be  so  made,  in  consequence  of  the  petitioner's 
sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn 
the  hearing  or  trial,  and  prescribe  the  time  and  manner  of 
service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  petitioner's  wife  does  not  attend  at  the  time  and 
place  appointed,  the  petitioner  is  not  entitled  to  his  dis- 
charge, unless  he  proves,  to  the  satisfaction  of  the  court,  by 
his  affidavit,  or  upon  his  oral  examination,  or  otherwise, 
that  he  was  unable  to  procure  her  attendance. 

§  2 172.  At  the  hearing  or  trial,  the  petitioner  must  be 
examined  under  oath,  at  tibe  instance  of  any  creditor,  touch- 
ing his  property  or  debts,  or  any  other  matter  stated  in  his 
schedule,  or  any  changes  that  have  occurred  in  the  situation 
of  his  property,  since  the  making  of  the  schedule  ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of,  or  otherwise  affected,  his  real  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach, 
by  other  competent  evidence,  the  testimony  of  the  insolvent, 
or  of  his  wife. 

§  2 178.  In  either  of  the  following  cases,  the  petitioner 
is  not  entitled  to  a  discharge  : 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that, 
after  making  the  schedule  annexed  to  his  petition,  he  has 
collected  a  debt  or  demand,  or  transferred,  absolutely,  con- 
ditionally, or  otherwise,  any  of  his  property,  not  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution,  and  he 
neglects  or  refuses  forthwith  to  pay  over  to  the  clerk,  the 
full  amount  of  all  debts  and  demands  so  collected,  and  the 
full  value  of  all  property  so  transferred,  except  so  much  of 
the  money,  and  of  the  value  of  the  pro^rty,  as  appears  to 
have  been  necessarily  expended  by  him  for  the  support 
of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner, 
within  two  years  before  presenting  the  petition,  has,  in  con- 
templation of  his  becoming  insolvent,  or  of  his  petitioning 
for  his  discharge,  or  knowing  of  his  insolvency,  made  an 
assignment,  sale,  or  transfer,  either  absolute  or  conditional, 
of  any  of  his  property,  or  of  any  interest  therein,  or 
confessed  a  judgment,  or  given  any  security,  with  a  view 
of  giving  a  preference  to  a  creditor  for  an  antecedent  debt. 

§  2174.  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  the  court,  where  it  appears,  by  the 
verdict  of  the  jury  ;  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  ina- 
bility to  agree,  where  it  satisfactorily  appears  to  the  court ; 
as  follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the 
consenting  creditors,  in  sums  which  amount,  in  the  aggre- 
gate, to  two  thirds  of  all  the  debts,  which  the  petitioner 
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owed,  at  the  time  of  presenting  his  petition,  to  creditors 
residing  within  the  United  State?. 

2.  That  he  has  honestly  and  fairly  given  a  true  accouBt 
of  liis  property. 

8«  That  he  has,  in  all  things,  conformed  to  the  matters 
required  of  him  by  this  article. 

§  2175.  The  order  must  designate  one  or  more  trustees, 
residents  of  the  State ;  and  must  direct  the  petitioner  to 
execute,  to  him  or  them,  an  assignment  of  all  his  property, 
at  law  or  in  equity,  in  possession,  reversion,  or  remainder, 
excepting  only  so  much  thereof,  as  is  exempt  by  law  from 
levy  and  sale,  by  virtue  of  an  execution.  The  assignment 
rauyt  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county,  and  must  be  re- 
corded in  the  clerk's  office  of  the  county.  Where  it  appears, 
from  the  schedule  or  otherwise,  that  real  property  will  pass 
thereby,  it  must  be  recorded  also  as  a  deed,  in  the  proper 
office  for  recording  deeds,  of  each  county  where  the  real 
property  is  situated. 

§  2176.  The  trustee  or  trustees  may  be  nominated  by  a 
majority  in  amount  of  the  consenting  creditors.  If  no  per- 
son is  so  nominated,  one  or  more  persons  must  be  appointed 
by  the  court  for  the  purpose.  The  nomination  may  be  in- 
cluded in  the  consent,  or  made  in  a  separate  paper,  or  orally 
upon  the  hearing  or  trial,  and  entered  in  the  minutes. 

g  8177.  The  assignment  vests  in  the  trustee  or  trustees 
all  the  petitioner's  interest,  legal  or  equitable,  at  the  time  of 
its  execution,  in  any  real  or  personal  property,  not  exempt 
by  law  from  levy  and  sale  by  virtue  of  an  execution  ;  and 
any  contingent  mterest  which  may  vest  within  three  years 
thereafter.  W^hen  a  contingent  interest  so  vests,  it  passes  to 
the  trustee,  in  the  same  manner  as  it  would  have  vested  in 
the  petitioner,  if  he  had  not  made  an  assignment. 

§  8178.  Upon  the  production  by  the  petitioner  of  a  cer- 
tificate of  the  trustee  or  trustees,  duly  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  to  the  effect,  that  the  insolvent 
has  assigned,  for  the  benefit  of  all  his  creditors,  all  his 
property  so  directed  to  be  assigned,  and  all  the  books, 
vouchers,  and  papers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery ;  and 
also  of  a  certificate  of  the  county  clerk,  that  the  assignment 
has  been  duly  recorded  in  his  office  ;  the  court  muse  grant 
to  the  insolvent  a  discharge  from  his  debts,  which  has  the 
effect  declared  in  the  following  sections  of  this  article. 

§  8179.  If  a  trustee  refuses  or  neglects,  upon  payment 
or  tender  by  tlie  petitioner  of  the  expense  of  so  doing,  to 
execute  or  acknowledge  a  certificate,  as  prescribed  in  the 
last  section,  or  to  cause  the  assignment  to  be  recorded,  as 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the 
facts,  must  make  an  order,  requiring  the  trustee  to  show 
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cause,  at  a  time  apd  place  therein  specified,  why  tbe  peti- 
tioner should  not  be  discharged,  notwithstanding  his  neglect 
or  refusal ;  and. why  the  trustee*s  appointment  should  not 
be  revoked. 

§  2180.  If,  upon  the  return  of  the  order,  it  appears  that 
the  assignment  has  been  duly  executed,  and  that  the  peti- 
tioner has  duly  delivered  all  his  property  directed  to  be 
assigned,  and  all  the  books,  vouchers,  and  papers  relating 
thereto,  which  are  capable  of  delivery,  the  court  may, 
either 

1. 'Grant  a  discharge  of  the  petitioner,  notwithstanding 
the  neglect  or  refusal  of  the  trustee  ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the 
trustee.  Upon  the  entry  of  such  an  order,  the  powers  of 
the  trustee,  and  his  interest  in  the  assigned  property,  cease. 
If  there  is  no  other  trustee,  the  court  must,  by  the  same  or 
another  order,  appoint  one  or  more  new  trustees.  Such  an 
appointment  has  the  same  effect,  as  if  the  person  or  persons 
so  appointed  were  named  as  trustees  in  the  original  assign- 
ment. 

§  2181.  The  discharge,  and  the  petition,  afildavits, 
orders,  schedule,  and  other  papers,  upon  which  the  dis- 
charge is  granted,  exclusive  of  the  minutes  of  testimony, 
must  be  recorded  in  the  clerk's  office  of  the  county,  within 
three  months  after  the  discharge  is  granted.  In  default 
thereof,  the  discharge  becomes  moperative,  from  and  after 
that  lime.  The  original  discharge,  the  record  thereof,  or  a 
transcript  of  the  record  duly  authenticated,  is  conclusive 
evidence  of  the  proceedings  and  facts  therein  contained. 
The  other  papers  specified  in  this  section,  the  record  there- 
of, or  a  transcript  of  the  record  duly  authepticated,  are  pre- 
sumptive evidence  of  the  proceedings  and  facts  therein  con- 
tained. 

§2182.  [Am'dlSS^.']  Except  as  prescribed  in  the  next  121N.Y.M1 
two  sections,  a  discharge,  granted  as  prescribed  in  this 
article,  exonerates  and  discharges  the  petitioner  from  every 
debt  due  at  the  time  when  he  executed  his  assignment,  in- 
cluding a  debt  contracted  before  that  time,  though  payable 
afterward,  and  from  every  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether 
the  payment  is  made  before  or  after  the  execution  of  the 
assignment.  At  any  time  after  one  year  has  elapsed,  since 
the  recording  of  the  discharge,  and  the  petition,  afl3davits, 
orders,  schedule  and  other  papers  upon  which  the  discharge 
was  granted,  as  prescribed  in  section  twenty- one  hundred 
and  eighty-one  of  this  act,  the  petitioner  may  apply,  upon 
proof  of  his  discharge,  to  tbe  court  in  which  a  judgment 
shall  have  been  rendered  against  him,  for  an  order  directing 
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the  judgment  to  be  canceled  and  discharged  of  record.  If 
it  appears  that  he  has  been  discharged  from  the  payment  of 
that  judgment,  an  order  must  be  made  accordingly,  and 
thereupon  the  clerk  must  cancel  and  discharge  the  docket 
thereof,  as  if  the  proper  satisfaction  piece  of  the  judgment 
•was  filed.  Notice  of  the  application,  accompanied  with 
copies  of  the  papers  upon  which  it  is  made,  must  be  given 
to  the  jud.gment  creditor,  unless  his  written  consent  to  the 
granting  of  the  order;  with  satisfactory  proof  of  the  execu- 
tion thereof,  and  if  he  is  not  the  parly  in  whose  favor  the 
judgment  was  rendered,  that  he  is  the  owner  thereof,  is 
presented  to  the  court  upon  the  application. 

§  2188.  In  either  of  the  following  cases,  such  a  dis- 
charge does  not  affect  a  debt  or  liability,  founded  upon  a 
contract,  unless  it  was  owing,  when  the  petition  was  pre- 
sented, to  a  resident  of  the  State  ;  or  the  creditor  has  execu- 
ted a  consent  to  the  discharge ;  or  has  appeared  in  the  pro- 
ceedings ;  or  has  received  a  dividend  from  the  trustee : 

1.  Where  the  contract  was  made  with  a  person,  not  a 
resident  of  the  State. 

2.  Where  it  was  made  and  to  be  performed  without  the 
State. 

3.  Where  the  creditor  was  not,  at  the  time  of  the  dis- 
charge, a  resident  of  the  State. 

§  8184.  Such  a  discharge  does  not  affect : 

1 ,  A  debt  or  duty  to  the  United  States ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  re- 
ceived or  collected  by  any  person  as  a  public  officer,  or  in 
a  fiduciary  capacity,  or  a  cause  of  action  specified  in  section 
one  thousand  nine  hundred  and  sixty -nine  of  this  act,  or  a 
judgment  recovered  upon  such  a  cause  of  action. 

Except  as  prescribed  in  this  section,  the  discharge  exon- 
erates the  petitioner  from  a  debt  or  other  liability  to  the 
State,  in  like  manner  and  to  the  same  extent,  as  from  a  debt 
or  liability  to  an  individual. 

§  SI 85.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  under  arrest,  by  virtue  of  an  execution 
against  his  person  issued,  or  an  order  of  arrest  made,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liabil- 
ity from  which  he  is  discharged,  as  described  in  the  fore- 
going sections  of  this  article,  he  must  be  released  from  the 
arrest,  upon  producing  to  the  oflicer  his  discharge,  or  a 
certified  copy  of  the  record  thereof.  If  the  adverse  party 
wishes  to  test  the  validity  of  the  discharge,  he  may  procure 
a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  requires. 

§  2186.  [Am'd  1890.]  A  discharge,  granted  as  pre- 
scribed in  this  article,  is  void,  in  either  of  the  following 
cases: 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the 
atfidayit  annexed  to  his  petition  or  schedule,  or  upon  his 
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examination,  in  relation  to  any  niaterial  fact,  concerning, 
his  property  or  his  debts,  or  to  any  other  niaterial  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any 
-way  transfers  or  assigns,  any  of  his  property,  or  qollects 
any  debt  or  demand  owing  to  him,  ancl  does  not  give  a  just 
and  true  account  thereof,  upon  the  hearing  or  trial,  and 
does  not  pay  the  money  so  collected,  or  the  value  of  tha 
property  so  sold,  transferred,  or  assigned,  as  prescribed  in 
this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book, 
voucher,  or  paper  relating  thereto,  with  intent  to  defraud 
his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fraudulently 
misstates  such  a  sum. 

5.  Where,  in  order  to  obtain  his  discharge  he  procures 
any  person  to  become  a  consenting  creditor,  wilfully,  inten- 
tionally and  knowingly,  for  a  sum  not  due  from  him  to 
that  person  in  good  faith,  or  for  a* sum  greater  than  that 
for  which  the  holder  of  a  demand,  purchased  or  assigned, 
is  deemed  a  creditor,  as  prescribed  in  this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any 
portion  of  the  debt  or  demand  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
up«n  an  express  or  implied  contract,  trust,  or  understand- 
ing, that  the  creditor  so  paid  or  rewarded  should  be  a  con- 
senting creditor,  or  should  abstain  or  desist  from  opposing 
the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary 
to  the  true  intent  of  this  article. 

§  2187.  Where  a  person,  who  has  been  discharged  as 
prescribed  in  this  article,  is  afterwards  arrested  by  virtue  of 
an  order  of  arrest  made,  or  an  execution  issued,  in  an  ac- 
tion founded  upon  a  debt  or  liability  from  which  he  is  so 
discharged,  the  adverse  party  may  oppose  his  application  to 
be  released  from  the  arrest,  by  proof,  by  affidavit,  of  any 
cause  for  avoiding  the  discharge,  for  want  of  jurisdiction, 
or  as  specified  in  the  last  section.  If  such  a  cause  is  estab- 
lished, the  applicadon  must  be  denied. 

ARTICLE  SECOND. 

Exemption  fkom  Arrest,  or  Discharge  from  Impris- 
onment, OF  AN  Insolvent  Debtor. 

%  2188.  Wbo  may  be  exempted,       $  2196.  When    discharge    to    be 
and  by  what  coart.  granted  ;  effect  thereof. 

2189.  Contents  of  petition.  2196.  Discharge  to  be  recorded, 

2190.  Petitioner's  schedule.  etc. 

2191.  His  affidavit.  2197.  Petitioner  to  be  released 

2192.  Order  to  show  cause.  from  imprisonment. 
2198.  Hearing,  etc.  2198.  Debts  not  affected,  etc. 
2194.  Order    directing    assign-  2199.  Discharge,  when  yoid. 

ment ;  assignment  pur- 
saant  thereto. 

§  2188.  An  insolvent  debtor  may  be  exempted  from   §ii64.  Con 
Qirest,  or  discharged  from  imprisonment,  as  prescribed  io  »ol.  Act. 
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this  article.  For  that  purpose,  he  must  apply,  hy  petition, 
to  the  county  court  of  the  county  in  which  he  reside.",  or  is 
imprisoned ;  or,  if  he  resides  or  is  imprisoned  in  the  city  of 
Kew  York,  to  the  court  of  common  pleas  for  that  city  and 
county.  A  person,  who  has  been  admitted  to  the  jail  liber- 
ties, is  deemed  to  be  imprisoned,  within  the  meaning  of 
this  article. 

§  8189.  The  petition  must  be  in  writing;  it  must  be 
signed  by  the  insolvent,  and  specify  his  residence,  and  also, 
if  he  is  in  prison,  the  county  in  which  he  is  imprisoned,  and 
the  cause  of  his  imprisonment.  It  must  set  forth,  in  sub- 
stance, that  he  is  unable  to  pay  all  his  debts  in  full ;  that 
he  is  willing  to  assign  his  property  for  the  benefit  of  all  his 
creditors,  and  in  aU  other  respects  to  comply  with  the  pro- 
visions of  this  article,  for  the  purpose  of  being  exemptcxl 
from  arrest  and  imprisonment,  as  prescribed  therein  ;  and 
it  must  pray,  that  upon  his  so  doing,  he  may  thereafter  be 
exempted  from  arrest,  by  reason  of  a  debt,  arising  upon  a 
contract  previously  made ;  and  also,  if  he  is  imprisoned, 
that  he  ma^  be  discharged  from  his  imprisonment.  It 
must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to 
the  effect,  that  the  petition  is  in  all  respects  true  in  matter 
of  fact. 

§  8190.  The  petitioner  must  annex  to  his  petition,  a 
schedule,  in  all  respects  similar  to  that  required  of  an  in- 
solvent, as  prescribed  in  section  two  thousand  one  hundred 
and  sixty-two  of  this  act. 

§  8191.  An  affidavit,  in  the  following  form,  subscribed 
and  taken  by  the  petitioner,  before  tlie  counter  judge,  or, 
in  the  city  of  New  York,  before  the  judge  holding  the  term 
of  the  coiirt  at  which  the  order  specified  in  the  next  section 
is  made,  must  be  annexed  to  the  schedule : 

*'I, ,  do  swear"  (or  "affirm",  as  the  case  may 

be,)  "that  the  matters  of  fact,  stated  in  the  schedule  hereto 
annexed,  are,  in  all  respects,  just  and  true ;  that  I  have  not, 
at  any  time,  or  in  any  manner  whatsoever,  disposed  of  or 
made  over  any  part  of  my  property,  not  exempt  by  express 
provision  of  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion, for  the  future  benefit  of  myself  or  my  family,  or  dis- 
posed of  or  made  over  any  part  of  my  property,  in  order  to 
defraud  any  of  my  creditors ;  and  that  I  have  not  paid,  se- 
cured to  bo  paid,  or  in  any  way  compounded  with,  any  of 
my  creditors,  with  a  view  that  they  or  any  of  tliem  should 
abstain  from  opposing  my  discharge  ". 

§  8198.  The  petition,  and  the  papers  annexed  thereto, 
must  be  presented  to  the  court,  and  filed  with  the  clerk. 
The  court  must  thereupon  make  an  order,  requiring  all  the 
creditors  of  the  petitioner  to  show  cause  before  it,  at  a  time 
and  place  therein  specified,  why  the  prayer  of  the  petitioner 
should  not  be  granted  ;  and  directing  that  the  order  be 
published  {tud  served^  in  the  manner  prescribe  m  s^Qtigo 
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two  thousand  one  hundred  and  sixty-five  of  this  act,  for 
the  publication  and  service  of  an  order,  made  as  therein 
prescribed. 

§  81 98.  The  provisions  of  sections  two  thousand  one 
hundred  and  sixty-six,  two  thousand  one  hundred  and 
sixty-seven,  two  thousand  one  hundred  and  sixty-eight, 
two  thousand  one  hundred  and  sixty-nine,  two  thousand 
one  hundred  and  seventy,  two  thousand  one  hundred  and 
seventy -two,  and  two  thousand  one  hundred  and  seventy- 
three  of  this  act,  apply  to  a  special  proceeding,  taken  as 
prescribed  in  this  article. 

§  2194.  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  the  court,  where  it  appears,  by  the 
verdict  of  the  jury,  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  in- 
ability to  agree,  where  it  satisfactorily  appears  to  the  court, 
as  follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  seized ule  annexed  to  his  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  conceal- 
ment, in  violaticm  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  matters 
required  of  him  by  this  article. 

The  provisions  of  sections  two  thousand  one  hundred 
and  seventy-five,  two  thousand  one  hundred  and  seventy- 
six,  and  two  thousand  one  hundred  and  seventy-seven  of 
this  act  apply  to  the  order  prescribed  in  this  section,  and  to 
the  assignment  made  in  pursuance  thereof,  except  that  the 
trustee  or  trustees  must  be  nominated,  as  well  as  appointed, 
by  the  court. 

§  2195.  Upon  the  production  by  the  petitioner,  of  the 
ceitificates  of  the  trustee  or  trustees,  and  the  county  clerk, 
to  the  effect  prescribed  in  section  two  thousand  one  hundred 
and  seventy-eight  of  this  act,  the  court  must  ^ant  to  the 
petitioner  a  discharge,  declaring  that  the  petitioner  is  for- 
ever thereafter  exempted  from  arrest  or  imprisonment,  by 
reason  of  any  debt  due  at  the  time  of  making  the  assign- 
ment, or  contracted  before  that  time,  though  payable  after- 
wards ;  or  by  reason  of  any  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing,  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment ;  or  in  consequence  of  the  payment, 
by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment 
is  made  before  or  after  the  execution  of  the  assignment, 
with  the  exceptions  specified  in  section  two  thousand  two 
hundred  and  eighteen  of  this  act.  The  discharge  shall 
have  the  effect  therein  declared,  as  prescribed  in  this  sec- 
tion. 

• 

§  2196.  The  provisions  of  section  two  thousand  one 
])ttpdr^d  and  eighty-one  of  tl^is  act  appi/  to  the  discharge, 
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and  to  the  petition  and  other  papers  upon  which  it  was 
granted. 

§  2 197.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  imprisoned,  by  virtue  of  an  execution 
against  his  person  issued,  or  of  an  order  of  arrest  made,  in 
an  action  or  special  proceeding  founded  upon  a  debt, 
liability,  or  judgment,  as  to  which  he  is  exempted  from 
arrest  or  imprisonment,  as  prescribed  in  the  last  section 
but  one,  the  officer  must  forthwith  release  him,  on  produc- 
tion of  the  discharge,  or  a  certified  copy  of  the  record 
thereof. 

§  2 198.  A  debt,  demand,  judgment,  or  decree,  against 
an  insolvent,  discharged  as  prescribed  in  this  article,  is  not 
affected  or  impaired  by  the  discharge;  but  it  remains  valid 
and  effectual,  against  all  his  property,  acquired  after  the 
execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  judgment  or  decree,,  upon  any  property  of  the  in- 
solvent, is  not  affected  by  the  discharge. 

§  2199.  A  discharge,  granted  to  an^  insolvent  as  pre- 
scribed in  this  article,  is  void,  in  the  same  cases,  so  far  as  they 
are  applicable,  in  which  a  discharge,  granted  as  prescribed 
in  article  first  of  this  title,  is  therein  declared  to  be  void  ; 
and  the  validity  of  such  a  discharge  may  be  tested  in  the 
same  manner. 

ARTICLE  THIRD. 

dischabgb  of  an  imprisoned  judgment  debtor  from 

Imprisonment. 

f  2900.  Who  may  be  discharged. 

2201.  To  what  court  application 
to  be  made. 

2302.  When  petition  maybe  pre- 
sented. 

2203.  Contents     of     petition ; 

schedule. 

2204.  Affidavit  of  petitioner. 
2206.  Notice  to  creditors. 
2206.  Id.;  when  service  cannot 

be  made. 
.  2207.  Id.;  when  State  a  creditor. 
2206.  Proceedings  on  piesenta- 

tfon  of  petition. 
2200.  Adjournment. 
2210.  Proceedings  on  adjourned 

day. 
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I  2211.  Assignment ;  effect  there- 
of. 

2212.  Discharge ;  when  to  be 
grants. 

2218.  Petitioner's  property  still 
liable. 

2214>  When  creditor  may  iraae 
new  execution  against 
person.   • 

2216.  Powers  and  duties  of  troB- 
tee. 

2216.  Creditor  may  notify  debtor 
to  apply  for  discharge. 

2217.  Effect  of  failure  so  to  ap- 
ply. 

2ei8.  Debtor  to  United  States, 
etc.,  not  to  be  dis- 
charged. 

§  8200.  A  person,  imprisoned  by  virtue  of  an  execution 
to  collect  a  sum  of  money,  issued  in  a  civil  action  or  special 
proceeding,  may  be  discharged  from  the  imprisonment,  as 
prescribed  in  this  article.  A  person  who  has  been  admitted 
to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
meaning  of  this  article. 

§  2201.  Application  for  such  a  discharge  must  be  made 
by  petition,  addressed  to  the  court  from  which  the  execu- 
tion issued;  or  to  the  county  court  of  the  county  in  which 
he  is  imprisoned ;  gr,  if  he  is  imprison^  ia  the  city  of 
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New  York,  to  the  court  of  common  pleas  for  that  city  and 
county. 

§  SSOS.  A  person  so  imprisoned  may  apply  for  such  a  dis- 
charge, at  any  time ;  unless  the  sum,  or,  where  he  is  im- 
prisoned by  virtue  of  two  or  more  executions,  the  aggregate 
of  the  sums, for  which  he  is  imprisoned,  exceeds  five  hundred 
dollars ;  in  which  case,  he  cannot  present  such  a  petition, 
until  he  has  been  imprisoned,  by  virtue  of  the  execution  Or 
executions,  for  at  least  three  months. 

§  2208.  The  petition  must  be  in  writing;  it  must  besigned 
by  the  petitioner;  and  it  must  state  the  cause  of  his  impris- 
onment, by  setting  forth  a  copy,  or  the  substance,  of  the 
execution,  or,  if  there  are  two  or  more  executions,  of  each 
of  them.  The  petitioner  must  annex  thereto,  and  present 
therewith,  a  schedule,  containing  a  just  and  true  account 
of  all  his  property,  and  of  all  charges  affecting  the  same ; 
as  the  property  and  charges  existed  at  the  time  when  he 
was  first  imprisoned,  and  also  as  they  exist  at  the  time 
when  the  petition  is  prepared;  together  with  a  just  and  true 
account  of  all  deeds,  securities,  books,  vouchers,  and  papers, 
relating  to  the  property,  and  to  the  charges  thereupon. 

§  2204.  An  affidavit,  in  the  following  form,  subscribed   114N.T.  ML 
and  taken  by  the  petitioner,  on  the  day  of  the  presentation 
of  the  petidou,  must  be  annexed  to  the  petition   and 
schedule : 

*'  I,  ,  do  swear"  (or  **  affirm,"  as  the  case  may  be,) 

**  that  the  matters  of  fact,  stated  in  the  petition  and  sched- 
ule hereto  annexed,  are,  in  all  respects,  just  and  true  ;  and 
that  I  have  not,  at  any  time  or  in  any  manner  whatsoever, 
disposed  of  or  made  over  any  part  of  my  property,  not  ex- 
empt by  express  provision  oi  law  from  levy  and  sale  by 
virtue  of  an  execution,  for  the  future  benefit  of  myself  or 
my  family,  or  disposed  of  or  made  over  any  part  of  my 
property,  with  intent  to  injure  or  defraud  any  of  my  cred* 
itors." 

§  220S.  At  least  fourteen  days  before  the  petition  is  pre- 
sented, the  petitioner  must  serve,  upon  the  creditors  in  each 
execution,  by  virtue  of  which  he  is  imprisoned,  a  copy  of 
the  petition,  and  of  the  schedule  ;  together  with  a  wntteol 
notice  of  the  time  when,  and  place  where,  they  will  be 
presented.  If,  by  reason  of  changes  occurring  after  the 
service,  it  is  necessary,  before  presenting  the  petition  and 
schedule,  to  correct  any  statement  contained  in  the  sched- 
ule, the  correction  may  be  made  by  a  supplemental  sched- 
ule, a  copy  of  which  need  not  be  served,  unless  the  court 
so  directs. 

§  8206.  The  papers,  specified  in  the,  last  section,  may 
be  served,  either  upon  the  creditor  or  his  representative,  or 
upon  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion ;  and,  in  either  case,  in  the  manner  prescribed  in  this 
act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action 
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in  the  supreme  court.  Where  it  is  made  to  appear,  by 
affidavit,  to  the  satisfaction  of  the  court,  that  service  can- 
not, with  due  diligence,  be  so  made  within  the  State,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode 
of  service,  or  directing  the  publication  of  a  notice  in  lieu  of 
service,  in  such  a  manner  and  for  such  a  length  of  time,  as 
it  thinks  proper ;  arid  thereupon,  it  may  direct  an  adjourn- 
ment of  the  hearing  to  such  a  time  as  it  thinks  proper. 

§  &807.  Where  the  State  is  a  creditor,  the  papers  must 
be  served  upon  the  Attorney-General,  who  must  represent 
the  State  in  the  proceedings. 

§  8208.  Upon  the  presentation  of  the  petition,  sched- 
ule, and  affidavit  with  due  proof  of  service  or  publication, 
as  prescribed  in  the  last  three  sections,  the  court  must  make 
an  order,  directing  the  petitioner  to  be  brought  before  it,  on 
a  day  designated  therein ;  and  on  that  day,  or  on  such  other 
days  as  it  appoints,  the  court  must,  in  a  summary  way,  hear 
the  allegations  and  proofs  of  the  parties.  If  tiie  court  is 
satisfied  that  the  petition  and  schedule  are  correct,  and  that 
the  petitioner's  proceedings  are  just  and  fair,  it  must  mn^e 
an  order,  directing  the  petitioner  to  execute,  to  one  or 
more  trustees,  designated  in  the  order,  an  assignment  of 
all  his  property,  not  expressly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  or  of  so  much  thereof 
as  is  sufficient  to  satisfy  the  execution  or  executions,  by 
virtue  of  which  he  is  imprisoned. 

§  2209.  Upon  sufficient  cause  being  shown  by  a  cred- 
itor, the  court  may,  from  time  to  time,  adjourn  the  hear- 
ing ;  but  not  to  a  day  later  than  three  months  after  the  pre- 
sentation of  the  petition. 

§  22 10.  An  objection  to  a  matter  of  form  shall  not  be 
received  upon  an  adjourned  day ;  and,  unless  the  opposing 
creditor  satisfies  the  coiut  that  the  proceedings  on  the  part 
of  the  petitioner  are  not  just  and  fair,  the  court  must  direct 
an  assignment,  as  prescribed  in  the  last  section  but  one,  and 
must  grant  a  discharge,  as  prescribed  in  the  following  sec- 
tions of  this  article. 

§2211.  The  assignment  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded 
m  the  county,  and  must  be  recorded  in  the  clerk's  office  of 
the  county  where  the  petitioner  is  imprisoned.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property 
will  pass  thereby,  the  assignment  must  also  be  recorded  as 
a  deed,  in  the  proper  office  for  recording  deeds,  of  each 
county  where  the  real  property  is  situated.  The  assign- 
ment vests  in  the  trustee  or  trustees,  for  the  benefit  of  the 
judgment  creditors  in  the  executions,  by  virtue  of  which 
the  petitioner  is  imprisoned,  all  the  estate,  right,  title,  and 
interest  of  the  petitioner  in  and  to  the  property,  so  directed 
to  be  assigned. 

§  22 12.  Upon  the  production,  by  the  petitioner,  of  satis 
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f actoiy  evidence  that  the  petitioner  has  actually  delivered 
to  the  trustee  or  trustees  all  the  property  so  directed  to  be 
assigned,  which  is  capable  of  delivery ;  or  upon  the  peti- 
tioner's giving  securitv,  approved  by  the  court,  for  the 
future  delivery  thereof ;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  his  petition.  The  sheriff,  upon 
being  served  with  a  certified  copy  of  the  order,  must  dis- 
charge the  i)etitioner  as  directed  therein,  without  any  deten- 
tion on  account  of  fees. 

g  8218.  Notwithstanding  such  a  discharge,  the  judg- 
ment creditor  in  the  execution  has  the  same  remedies, 
a^inst  the  property  of  the  petitioner,  for  any  sum  due  upon 
his  judgment,  which  he  had  before  the  execution  was 
issued  ;  but  the  petitioner  shall  not,  except  as  is  otherwise 
specially  prescribed  in  the  next  section,  be  again  imprisoned 
by  virtue  of  an  execution  upon  the  same  judgment,  or 
arrested  in  an  action  tJbiereupon. 

g  28 14.  If  the  petitioner  is  convicted  of  perjury,  com- 
mitted in  any  of  the  proceedings  upon  his  ])etition,  any 
judgment  creoitor,  by  virtue  of  whose  execution  he  was 
imprisoned,  may  issue  a  new  execution  against  his  person. 

§  2215.  The  tnistee  must  collect  the  demands,  and  sell 
the  other  property  assigned  to  him.    He  must  apply  the 
V  proceeds  thereof,  after  deducting  his  commissions  and  ex- 
penses allowed  by  law,  as  follows  : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprison- 
ment and  discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  credi- 
tors, by  virtue  of  whose  executions  the  petitioner  was 
imprisoned^  when  he  presented  his  petition  ;  or,  if  there  is 
not  enough  to  pay  them  in  full,  to  the  payment,  to  each,  of 
a  proportionate  part  of  the  sum  due  upon  his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  writ- 
ten notice  of  the  time  and  place  of  making  a  distribution, 
as  prescribed  in  subdivision  second  of  this  section,  has  the 
same  effect  as  publishing  a  notice  thereof,  in  a  case  pre- 
scribed by  law. 

§  2216.  Where  a  person  has  been  imprisoned,  by  virtue 
of  an  execution,  for  the  space  of  three  months  after  he  was 
entitled,  by  the  provisions  of  this  article,  to  apply  for  a 
discharge  ;  and  has  neither  made  such  an  application,  nor 
applied  for  his  discharge  under  the  provisions  of  article 
first  of  this  title;  the  judgment  creditor,  by  virtue  of 
whose  execution  he  is  imprisoned,  may  serve  upon  the 

Srisoner  a  written  notice,  requiring  him  to  apply  for  his 
ischarge,  according  to  the  provisions  of  this  article. 

§2217.  If  the  prisoner  does  not,  within  thirty  days 
after  personal  service  of  such  a  notice,  either  present  a 
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petition  to  the  proper  court,  as  prescribed  in  article  first  of 
this  title,  or  serve,  upon  the  creditor  giving  the  notice,  a 
copy  of  a  petition  and  schedule,  with  a  notice  of  his  inten- 
tion lo  apply  for  his  discharge,  as  prescribed  in  this  article ; 
or- if,  after  such  a  presentation  or  service,  he  does  not  dili- 
gently proceed  thereupon  to  a  decision,  he  shall  be  forever 
barred  from  obtaining  his  discharge  under  the  provisions  of 
this  article,  or  of  article  first  of  this  title. 

§  2818.  Neither  of  the  following  named  persons  shall 
be  discharged  from  imprisonment,  under  the  provisions  of 
this  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes 
or  for  money  rcceivSi  or  collected  by  any  person,  as  a  pub- 
lic officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  in  section  one  thousand  nine  hundred  and  sixty- 
nine  of  this  act  or  a  judgment  recovered  upon  such  a  cause 
of  action. 


Cabs  of  the 


ARTICLE  FOURTH. 

Pboperty  of  a  Person 
Cbime. 


confined  fob 


S2S0. 
S2S1. 

2222. 
2228. 


2224. 
2235. 


$  2S26.  Effect  of  order  appointhig 

trustee. 
Remoral  of  tnietee;  ap- 
pointment of  new  tniB- 

tee. 
Prisoner^B  property ;  how 

applied. 
Id. ;  to  be  delivered  to  him 

on  his  dlBChaive . 
2230.  Application  of  tnis  article 

to  persons    heretofore 

sentenced . 


2297. 


2228. 


S  2219.  When  and  to  what  court 
application  to  be  made. 

Who  may  apply. 

Creditor  must  relinquish 
security. 

Contents  of  petition . 

Copy  of  sentence  and 
affidavit  to  be  pre- 
sented . 

Proceedings  upon  presen- 
tation or  the  papers. 

Id.;  on  return  of  order  to 
show  cause. 

§  22 19.  Where  a  person  is  imprisoned  in  a  State  prison, 
for  a  term  less  than  for  life  ;  or  in  a  penitentiary  or  county 
jail,  for  a  criminal  offence,  for  a  longer  term  than  one  year ; 
one  or  more  trustees,  to  take  charge  of  his  property,  may 
be  appointed,  as  prescribed  in  this  article,  by  the  couniy 
court  of  the  county,  or  a  superior  city  court  of  the  city, 
where  he  resided  at  the  time  of  his  imprisonment ;  or,  if  he 
was  not  then  a  resident  of  the  State,  where  he  is  im- 
prisoned. 

§  2  2  20.  A  petition  for  such  an  appointment  may  be 
presented  by  either  of  the  following  persons : 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  where  he  owns 
real  property,  of  his  heirs  presumptive. 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant 
child  or  children. 

§  2221*  A  creditor  of  the  prisoner,  who  has  a  Judg- 
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inent,  mortgage,  or  other  security,  specified  in  section  two 
thousand  one  hundred  and  fifty-eight  of  this  act,  cannot 
apply  for  such  an  appointment  with  respect  to  the  deH  so 
secured,  unless  he  appends  to  or  includes  in  his  petition,  the 
declaration,  required  by  that  section  from  a  consenting  cred- 
itor ;  which  declaration  has  the  same  effect  as  the  declara- 
tion of  a  consenting  creditor,  as  therein  specified. 

§  22S2.  The  petition  must  be  in  writing,  and  verified 
by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  stated  are  true,  to  thB  best  of  the  peti- 
tioner's knowledge  and  belief.  It  must  set  forth  the  facts, 
showing  that  the  applicant  is  entitled  to  make  the  applica- 
tion, and  that  the  application  is  made  to  the  proper  court ; 
tiie  name  and  residence  of  each  person,  who  is  entitled  to 
make  such  an  application,  as  prescribed  in  the  last  section 
but  one,  except  the  fifth  subdivision  thereof ;  and  a  brief 
description  of  the  property,  real  and  personal,  of  the  pris- 
oner, and  the  value  thereof.  If  the  applicant  ia  a  creditor, 
and  not  a  resident  of  the  State,  he  must  annex  to  his  peti- 
tion, the  papers  specified  in  section  two  thousand  one  bun* 
dred  and  sixty-one  of  this  act  If  any  of  the  facts,  herein 
required  to  be  set  forth,  cannot  be  ascertained  by  the  peti- 
tioner, after  the  exercise  of  due  diligence,  that  fact  aiust  be 
stated ;  and  the  court  may,  in  its  discretion,  issue  a  sub- 
poena, requiring  an^  person  to  attend  and  testify,  respect- 
ing any  matter,  which,  in  its  opinion,  ought  to  be  more 
fully  and  certainly  set  forth. 

'%  8883.  Tbe  petition  must  be  accompanied  with  a  copy 
of  the  sentence  of  conviction  of  the  prisoner,  duly  certifiea 
by  the  clerk  of  the  court  by  which  he  was  sentenced,  under 
Uie  seal  thereof ;  together  with  an  afiSdavit  of  the  appli- 
cant, stating  that  the  person  so  convicted  is  actually  im- 
prisoned thereunder. 

§  8884.  Upcm  the  presentati<»i  of  the  papers,  the  court 
may,  in  its  discretion,  make  an  order,  either  appointing  one 
or  more  fit  persons  trustees  of  the  property  of  the  prisoner ; 
or  requiring  all  creditors  of  the  prisoner,  and  all  person?  in- 
terested in  his  estate,  to  show  cause,  at  a  time  and  pla'  * 
specified  therein,  why  such  an  appointment  should  not  be 
made.  In  the  latter  case,  the  order  must  direct  the  manner 
of  service  thereof,  by  publication  or  otherwise. 

§  8885.  Upon  the  return  of  an  order  to  show  cause, 
made  as  prescribed  in  the  last  section,  proof  of  the  service 
thereof,  aa  required  thereby,  must  first  be  made  ;  where- 
upon the  court  must  hear  the  allegations  and  proofs  of  the 
creditors,  and  other  persons  interested  in  the  estate,  who  ap- 
pear. Where  the  prisoner  is  indebted  to  any  person,  the 
court  must  appoint  one  or  more  trustees,  unless  the  per- 
sons interested  in  the  prisoner's  property  pay  the  debt,  or 
give  such  security,  as  the  court  prescribes,  for  the  payment 
thereof,  either  absolutely,  or  contingently  upon  a  recovery 
in  an  action  ;  in  which  case,  or  where  the  prisoner  is  not 
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indebted,  the  court  may  grant  or  deny  the   prayer  of    the 
petition,  as  justice  requires. 


§  2226.  The  entry  of  the  order,  appointing  one  or  more 
trustees,  and  the  filing  of  the  papers  upon  which  it  was 
granted.  Test  in  the  trustee  or  trustees  ail  the  right,  title  and 
interest  of  the  prisoner,  in  and  to  any  property,  real  or  per- 
sonal. Where  the  prisoner  owns  real  property,  an  exempli- 
fied copy  of  the  order  must  be  recorded,  in  the  proper  ofi&oe 
for  recording  deeds,  in  each  county  where  the  real  property 
is  situated. 


§  2227.  IJpoii  the  application  of  any  person,  entitled  to 
apply  for  an  order,  appointing  trusteeis  of  the  prisoner's 
property,  and  upon  such  a  notice  as  the  court  prescribes,  to 
the  petitioner,  and  to  such  other  persons  interested,  as  the 
court  thinks  proper  to  designate,  the  court,  by  which  the 
order  was  granted,  may,  in  its  discretion,  remove  any  trus- 
tee, and  appoint  another  in  his  place ;  or  luay  appoint  one 
or  more  a<tditionnl  trustees.  The  new  trustee  or  trustees, 
so  appointed,  have  the  same  power  and  authority,  are  vested 
with  the  same  right,  title  and  interest,  and  are  subject  to  the 
sam<3  duticii  and  liAbilities,  as  if  be  or  they  had  been 
appointed  by  the  original  order. 


§  2228o  After  deducting  their  commissions  and  ex- 
penses, allowed  by  law,  and  paying  the  prisoner's  debts, 
the  trustees  muy,  from  time  to  tijoae,  under  the  direction  of 
the  court  by  which  they  were  appointed,  apply  the  surplus 
of  any  money  in  their  hands,  to  the  support  of  the  prisoner's 
wife  and  children,  and  of  such  other  relatives  as  he  is  bound 
to  support  and  to  the  education  of  his  children. 


§  2229*  When  |the  prisoner  dies,  or  is  lawfully  dis- 
charged from  imprisonment,  the  trustee  or  trustees  must 
deliver  over  to  him  or  his  legal  representative,  nil  his 
property,  lemaiuing  in  their  bauds,  after  deduPting  there- 
fto-.ii  (iifir  Miwf  111  expenses  and  oooimissions. 


^ 
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§  22300  This  article  applies  to  a  prisoiKrwho  has  been 
sentenced  before  this  chapter  takes  effect,  and  to  his  prop- 
erty ;  except  where  one  or  more  trastees  of  his  property 
have  been  theretofore  Appointed,  by  proceedings  taken  in 
pursuance  of  a  statute  then  in  force. 


TITLE  II. 

Summary  proceedings    to    recover ^the  possession    of   real 

property.  * 


%  2331.  When  tenant  may  be  re- 

S 2247. 

moved. 

2248. 

2i32.  Persoua  holding  overland 

2249. 

sold,  etc.,  may  be  re- 

2260. 

moved. 

2038  Id  ;  in  case  of    foroible 

2261. 

entry  or  detainer. 

2*234.  Application  ;     to     whom 

2252. 

made. 

2263. 

2235.  Petition    by  pereon   en- 

titled to  posaession. 

2254. 

2236.  Notice  to  be  given  in  cer- 

tain cases. 

2255. 

2237.  Petition    by  neighbor  of 

bawdy  honse,  etc. 

2266. 

22:58.  Precept. 

2267. 

2239.  Id.;  in  New  York  city. 

2258. 

2240.  Id.;  how  served. 

2241.  Duty  of  person  to  whom 

2259. 

copy  of  precept  is  de- 

livered. 

2242.  When     precept     to     be 

2260. 

served  on  landlord  of 

2261. 

bawdy-house,  etc 

2243.  Proof  of  service  of  pre- 

2262. 

cept.              .     . 

2244.  Answer. 

2263. 

2245.  Issues  upon  forcibleentry 

or  detainer. 

2246.  In    N.  Y.  district   court 

2264. 

cause  may    be    trans- 

ferred to  another  court 

2266. 

for  trial. 

Trial. 

Adjournment. 

Final  order  up<m  trial. 

Aiuuunt  of  costs;  how 
collected. 

Warrant  to  dispossess  de- 
fendant. 

Execution  of  warrant. 

When  warrant  cancels 
lease :  exception. 

Warrant;  when  and  how 
stayed. 

Undertaking;  how  dis- 
posed of. 

Bedemption  by  lessee. 

Id.;  by  creditor  of  lessee. 

The  last  two  sections 
qualified. 

Order  to  be  made  there- 
upon ;  liability  of  per- 
son redeeming. 

Appeal. 

Effect  of  appeal  limited  in 
certain  cases. 

Warrant;    how  stayed  on 

.   appeal. 

Appellate  court  may  award 
restitution:  action  for 
damages. 

Application  of  this  title ; 
effect  of  final  order. 

How  proceedings  under 
this  title  to  be  stayed. 
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§  2231.  [Am'dX9S5,  1894.]  In  either  of  the  folio wiog  oases 
a  teaant  or  lessee  at  will,  or  at  snfEerauce,  or  for  part  of  a 
year,  or  for  one  or  more  years,  of  real  property,  inolnding 
a  specific  or  undivided  portion  of  a  house  or  other  dwelling, 
and  his  assigns,  under  tenants,  or  legal  representatiTes  may 
be  removed  therefrom  as  prescribhd  in  this  title. 

1.  [Am^mded  1894;ampndmentto  take  fffect  September  1, 1894,] 
When  he  holds  over  and  continues  in  possession  of  thade- 
mised  premises,  or  any  portion  thereof ,  after  the  expiration 
of  his  term,  >\'ithout  the  permission  of  the  landlord  ;  inclnd- 
ing  elsewhere  than  in  the  city  of  New  York  and  B:ooklyn, 
a  case  where  the  person  tc^be  removed  became  the  occupant 
of  the  premises  as  a  servant  or  employe  and  the  relation  of 
maste:  an  I  servant  or  employer  or  employe  has  been  law- 
fully terminated  or  the  time  fixed  for  such  occupancy  by  the 
agreement  between  the  parties,  has  expired ;  but  if  by  such 
agree lij en t  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  tbe  relation 
of  master  and  servant  or  employer  and  employe  was  lawfully 
terminated  befoie  the  expiration  of  suf'h  term  of  employ- 
ment ;  but  nothing  in  this  subdivision  contained  shall  be 
construed  as  preventing  the  removal  of  such  occupant  in  any 
other  lawful  manner. 

2.  Where  he  holds  over,  without  the  like  permission, 
after  a  default  in  the  payment  of  rent,  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held,  and 
a  demand  of  the  rent  has  been  made,  or  at  leiist  three  days* 
notice  in  writing,  requiring,  in  the  tdternative,  the  payment 
of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  beh  df  of  the  person  entitled  to  the  rent,  upon  the 
person  owing  it,  as  prescribed  in  this  title  for  the  service  of 
a  precept. 

3.  Where  in  any  city  in  this  state  he  holds  over  and  con- 
tinues in  possession  of  the  demised  premises,  or  any  por- 
tion thereof,  after  default  in  the  payment,  for  sixty  days 
after  the  same  shall  he  payable,  of  any  taxes  or  assessments 
levieA  on  such  demised  premises  which  he  has  agreed  in 
writing  to  pay  pursuant  to  tbe  agreement  under  wLich  the 
demised  premises  are  held,  and  a  demand  for  the  payment 
of  such  taxes  or  assessments  has  been  made,  or  at  least 
tlire  i  days'  notice  in  writing,  requiring,  in  the  alternative, 
the  payment  thereof  and  of  any  interest  and  penalty 
thereon,  or  the  possession  of  th«  premises,  has  been  served. 


^ 
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in  behalf  of  the  landlord,  ttpon  the  lessee,  as  prescribed  in 
this  tide  for  the  service  of  a  precept.  An  acceptance  of 
any  reut  by  the  lessor  or  his  legal  representatives  shall  not 
be  cc'nstrued  as  a  waiver  of  the  agreement  of  the  lessee  to 
pay  taxes  or  assessments,  so  as  to  preclude  the  lessor  from 
the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possesion  nnder  a  lease  for  a  term 
of  three  years  or  1*  ss,  bas,  during  the  term,  taken  the  ben^-fit 
of  au  ins  )lventact,  or  has  been  adjudicated  a  bankrupt,  under 
a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy  house,  or  house  of  assignation 
for  lewd  persons,  or  for  any  illegal  trade  or  manufacture, 
or  other  illegal  business. 


§  2232.  [Am'd  1894.]  In  either  of  the  following  cases,  a 
person,  who  hoi  Is  over  and  continues  in  possession  of  real  ^  *** 
property  after  noli'^e  to  (|uit  the  same  has  been  given,  an  pie- 
scribed  m  section  two  thousand  two  hundred  and  thirty-six 
of  this  act,  and  his  assigns,  tenants,  or  legal  representative, 
may  be  removed  therefrom,  as  prescribed  in  this  title  : 

1.  Where  the  property  has  been  sold  by  virtue  of  an  exe- 
cntion  against  him,  or  a  person  under  whom  he  claims,  and 
a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  fore-  5  h.  T. 
closure,  by  proceedings  taken  as  prescribed  in  title  ninth      Supp.  363. 

of  this  chapter,  of  a  mortgage  executed  by  him,  or  a  person  u^^^/K  2-Ot 
niider  whom  he  claims,  and  the  title  under  the  foreclosure 
has  been  duly  p  rfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  t lie  owner  to  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  for  hi&  occupancy  has  expired. 

4.  [i4m*df  1894;  amendment  to  take  effect  Septtmhrr  1,  1894.]   12  Abb   N 
Where  he,  or  the  person  to  whom  he  has  succeeded,  has  in-  ^  ^***- 
traded  into,  or  squatted  upon,  any  real  proper: y, without  the 
permission  of  the  person  entitled  to  the  possession  thereof, 

and  ihe  occupancy,  thus  commenced  has  continued  without 

Eermission  from  the  latter ;  or,  after  a  permission  given  by 
im  has  been  revoked,  and  notice  of  the  revocation  given  to 
HiPt  person  or  persons  to  be  removed. 


r 
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66N.T.Snp-  §  222^  Au  e^try  shall  not  be  made  into  real  property, 
8^70*  ^^' *  ^^^  ^"  *  ^*^®  where  entry  is  given  by  law;  and,  m  snch  a 
189N.'t.641.  ^'*b  »  ^^^y  ^^  A  peaceable  manner,  not  with  strong  hand, 
nor  with  mnltitade  of  people.  A  person  who  makes  a 
forcible  entry  forbidden  by  this  section,  or  who,  having 
peaceably  entered  upon  real  property,  holds  the  possession 
thereof  by  force,  and  his  assigns,  undertenants,  and  legal 
representatives,  may  be  removed  therefrom,  as  presoiibed 
in  tbis  title. 


SS  lao,  i'2ii,      §  2^84.  [Am:d  1881,  1884.]    ^Application  for  remoYal 
i«23'    tS?*'  ®^  ^  person   from    real   property,  as   prescribed  in  this 
8ol.  Act.        titlf't  may  be  made  to  the  county  judge  or  special  county 
34  Hun,  66.    judge  of    the   county,  or   the  justice   of   the   peace    of 
the  city  or  town,  or  the  mayor  or  recorder  of  the  city, 
wherein  the  real  property,  or  a  portion  thereof,  is  situ- 
ated.    Application    may   also  be  made,  if   the  property 
or  a  portion  thereof  be  sitnated  in  the  city  of  New  York, 
to   the   district   court   of   the   district   within  which  the 


«  See  L.  1889,  C.  867. 
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property,  or  a  portion  thereof,  is  situated  ;  or  if  the 
justice  of  such  court  be  for  any  reason  disqualified, 
to  the  district  court  of  an  adjoining  district ;  if  in  the  city 
of  Brooklyn,  to  a  police  justice  of  that  city  ;  if  in  the  city 
of  Albany,  or  the  city  of  Troy,  to  a  justice  of  the  justice's 
court  of  that  city ;  if  in  the  city  of  Yonkers,  to  the  city 
judge  of  that  city ;  if  in  the  cities  of  Rochester  or  Buffalo, 
to  a  judge  of  the  municipal  court  of  that  city.  Where  the 
property  is  situated  in  an  incorporated  village,  the  bounda- 
ries of  which  embrace  portions  of  two  or  more  towns,  ap- 
plication may  be  made  to  a  justice  of  the  peace  of  either 
town,  who  keeps  an  office  in  tne  village. 

§  88S5.  The  application  may  be  made  by  the  landlord  ^•''^^**^* 
or  lessor  of  the  demised  premises  ;  the  purchaser  upon  the  "^^'  **' 
execution  or  foreclosure  sale ;  the  person  forcibly  put  out 
or  kept  out ;  the  person  with  whom,  as  owner,  the  agree- 
ment was  made,  or  the  owner  of  the  propeity  occupied 
under  an  agreement,  to  cultivate  the  property  upon  shares, 
or  for  a  share  of  the  crops  ;  or  the  person  lawfully  entitled 
to  the  possession  of  the  property  intruded  into  or  squatted 
upon,  as  the  case  ifTjuires  ;  or  by  the  legai  representative, 
agent,  or  assignee  of  the  landlord,  purchaser,  or  other  per- 
son, so  entitled  to  apply.  The  applicant  must  present  to 
the  judge  or  justice,  a  written  petition  verified  in  like  man- 
ner as  a  verified  complaint  in  an  action  brought  in  the  su- 
preme court ;  describing  the  premises  of  which  the  posses- 
sion is  claimed,  and  the  interest  therein  of  the  petitioner,  or 
the  person  whom  he  represents  ;  stating  the  facts,  which, 
according  to  the  provisions  of  this  title,  authorize  the  appli- 
cation by  ihe  petitioner,  and  the  removal  of  the  person  in 
possession  ;  naming,  or  otherwise  intelligibly  designating, 
the  person  or  persons  against  whom  the  special  proceeding 
is  instituted,  and,  if  there  are  two  or  more  such  personS; 
and  some  are  undertenants  or  assigns,  specifying  who  are 
principals  or  tenants,  and  who  are  undertenants  or  assigns ; 
and  praying  for  a  final  order  to  remove  him  or  them  accord- 
ingly. 

§  2236.  Where  the  person  to  be  removed  is  a  tenant  at .  139  ny.  541. 
will,  or  at  sufferance,  the  petition  must  state  the  facts,  show- 
ing that  the  tenancy  has  been  terminated,  by  giving  notice, 
as  required  by  law.  Where  the  application  is  made  in  a 
case  specified  in  section  two  thousand  two  hundred  and 
thirty-two  of  this  act,  the  petition  must  state  that  a  notice, 
in  behalf  of  the  applicant,  requiring  all  persons  occupying 
the  property  to  quit  the  same,  by  a  day  therein  specified, 
has  been  either  served  personally  upon  the  person  or  per- 
sons to  be  removed,  or  affixed  conspicuously  upon  the 
property,  at  least  ten  days  before  the  day  specified  therein. 

§  2837.  An  owner  or  tenant  of  real  property,  in  the  im- 
mediate neighborhood  of  other  demised  real  property, 
which  is  used  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  i)ersons,  may  serve  personally  upon  the ' 
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owner  or  landlord  of  the  premises,  so  used  or  occupied,  or 
upon  his  agent,  a  written  notice,  requiring  the  owner  or 
landlord  to  make  an  application  for  the  removal  of  the  per 
son  80  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  an  application, 
within  five  days  thereafter  ;  or,  having  made  it,  d<x)s  not 
in  good  faith  diligently  prosecute  it ;  the  person  giving  the 
notice  may  make  such  an  application,  stating  in  his  peti- 
tion, the  facts  so  entitling  him  to  make  it.  Such  an  appli- 
cation has  the  same  effect,  except  as  otherwise  expressly 
prescribed  in  this  title,  as  if  the  applicant  was  the  laiidlord 
or  lessor  of  the  premii^es, 

18  Han,  284.  §  8838.  The  judge  or  justice,  to  whom  a  petition  is  pre- 
13  Daly  275  ggnted,  as  prescribed  in  either  of  the  foregoing  sections  of 
ihii  title,  must  thereupon  issue  a  precept,  directed  to  the 
person  or  persons  designated  in  the  petition  as  being  in  pos- 
session of  the  property,  and  requiring  him  or  them  forth- 
with to  remove  from  the  property,  describing  it,  or  to  show 
cause,  before  him,  at  a  time  and  place  specified  in  the  pre- 
cept, why  possession  of  the  property  should  not  be  deliv- 
ered to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be 
returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued ;  except  that,  where  the  proceeding  is  taken, 
upon  the  ground  that  a  tenant  continues  in  possession  of 
demised  premises,  after  the  expiration  of  his  term  without 
the  permission  of  his  landlord,  and  the  application  is  made 
on  the  day  of  the  expiration  of  the  lease,  or  on  the  next 
day  thereafter,  the  precept  may,  in  the  discretion  of  the 
judge  or  justice,  be  made  returnable  on  the  day  on  which 
It  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  be- 
fore six  o'clock  in  the  afternoon. 

S  1859,  Con-  g  2239.  In  the  city  of  New  York,  where  the  application 
131)^^*275  ^  ™ade  to  a  district  court,  the  petition  must  be  filed  with, 
a  7, 2r .  ^^^  ^jj^  precept  must  be  issued  by,  the  clerk  of  the  court ; 
and  the  precept  must  be  made  returnable  before  the  court, 
at  the  place  designated,  pursuant  to  law,  for  holding  the 
court;  and  all  subsequent  proceedings  in  the  cause,  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in 
section  two  thousand  two  hundred  and  forty-six  of  this 
act.  If,  upon  the  return  of  the  precept  or  upon  an  ad- 
journed day  the  justice  is  imable  by  reason  of  absence 
from  the  court  room  or  sickness,  to  hear  the  cause,  or  it  is 
shown  by  affidavit  that  he  is  for  any  reason  disqualified  to 
sit  in  the  cause,  or  is  a  necessary  and  material  witness  for 
either  party,  a  justice  of  any  other  district  court  of  the  city 
may  act  in  his  place  at  the  same  court  room. 

g  2240.  The  precept  must  be  served  as  follows : 
1.  By  delivering,  Jio  the  person  to  whom  it  is  directed,  or, 
if  it  is  directed  to  a  corporation,  to  an  officer  of  the  cor 
poration,  i^pon  whom  a  summons,  issued  out  of  the  supreme 
court,  in  an  action  against  the  corporation,  might  be  served, 
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a  copy  of  the  precept,  and  at  the  same  time  shoTvine  him 
the  origiual. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof,  at  his  dwelling-house,  to  a  person 
of  suitaUe  age  and  discretion,  who  resides  there ;  or,  if  no 
such  person  can,  with  reasonable  diligence,  be  found  there, 
upon  whom  to  make  service,  then  by  delivering  a  copj  of 
the  precept,  at  the  property  sought  to  be  recovered,  either 
to  some  person  oi  suitable  age  and  discretion  residing 
there,  or  if  0(4,  such  person  can  be  found  there,  to  any 
person  of  suitable  age  and  discretion  employed  there. 

8.  Where  service  cannot,  with  reasonable  diligence,  be 
made,  as  prescribed  in  either  of  the  foregoing  subdivisions 
of  this  section,  by  affixing  a  copy  of  the  precept  upon  a 
conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case,  it  must  be 
served  at  least  two  days  before  the  day  on  which  it  is 
returnable. 

§  8241.  A  person,  to  whom  a  copy  of  a  precept,  directed  ^s  Ci^-  Pro 
to  another,  is  delivered,  as  prescribed  in  this  title,  must  ^' 
without  any  avoidable  delay,  deliver  it  to  the  person  to 
whom  it  is  directed,  if  he  can  be  found  within  the  same  town 
or  city ;  or,  if  he  cannot  be  so  found,  to  his  agent  therein; 
and  if  neither  can  be  so  found,  after  the  exercise  of  reason- 
able diligence,  before  the  time  when  the  precept  is  return- 
able, to  the  judge  or  justice  who  issued  the  same,  at  the  . 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of 
reasonable  diligence,  to  find  the  person  to  whom  the  precept 
is  directed,  or  his  agent,  within  the  town  or  city.  A  person, 
who  wilfully  violates  any  provision  of  this  section,  is  guilty 
of  a  misdemeanor ;  and,  if  he  is  a  tenant  upon  the  property, 
forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the 
premises  occupied  by  him.  A  copy  of  I  his  section  must  be 
indorsed  upon  each  copy  of  a  precept,  served  otherwise 
than  personally  upon  the  person  to  whom  it  is  directed. 

§  2842.  Where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  precept  must 
be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear 
and  show  caus3  why  the  tenant  or  occupant-  should  not  be 
removed  from  the  property*. 

§  2248.  At  the  time  when  the  precept  is  returnable,  the 
petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  showing  the  time,  and  the  place 
and  manner  of  service ;  and,  unless  service  was  made  per» 
sonally  upon  the  adverse  party,  pr  by  affixing  a  copy  of  the 
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precept,  the  name  of  the  person  to  whom  a  copy  of  the  pre- 
cept was  delivered,  if  his  name  can  be  ascertained  with  rea- 
sonable diligence.  Where  service  is  made  by  a  sheriff, 
constable  or  marshal,  it  may  be  proved  by  his  certificate, 
stating  the  facts. 

I  {•*>»  C*>°-  §  2244.  [Am^d  1882,  1893.]  At  the  time  when  the  pre- 
So  Abb  N  c  ®®^*  *®  returnable  with  on t  waiting  as  prescribed  in  an  action 
286u.  '  '  before  a  justice  of  the  peace,  or  in  a  district  court  in  the 
City  of  New  York,  the  person  to  whom  it  is  directed  or  his 
landlord,  or  any  person  in  possession  or  claiming  possession 
of  the  premises,  or  a  part  thereof,  may  file  with  the  judge  or 
justice  who  issued  the  precept,  or  with  ^e  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally 
the  allegations,  or  epeoifically  any  material  allegation  of  the 
petition,  or  setting  forth  a  statement  of  any  new  matter  con- 
stituting a  Ijgal  or  equitable  defense,  or  counter-claim. 
Such  defense  or  counter-claim  maybe  set  up  and  established 
in  like  manner  as  though  the  claim  for  rent  in  such  proceed- 
ing was  the  subject  of  an  action. 

§  2d46.  Where  the  application  is  founded  upon  an  alle- 
gation of  forcible  entry  or  forcible  holding  out,  the  peti- 
tioner must  allege  and  prove  that  he  was  peaceably  in  actual 
possession  of  the  property,  at  the  time  of  a  forcible  entry, 
or  in  constructive  possession,  at  the  time  of  a  forcible  hold- 
ing out ;  and  the  adverse  party  must  cither  deny  the  forci- 
ble entry,  or  the  forcible  holding  out,  or  allege,  in  his  de- 
fence, that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for 
three  years  together  next  before  the  alleged  forcible  entry 
,  or  detainer;  and  that  his  interest  is  not  ended  or  deter- 
mined, at  the  time  of  the  trial. 
f  1861,  Con-  §  2246.  In  a  district  court  of  the  city  of  New  York,  at 
•ol.  Act.  tije  time  of  joining  issue,  the  justice  sitting  in  the  cause 
may,  in  his  discretion,  upon  motion  of  either  party,  or,  if 
■no  justice  is  present,  the  clerk  may,  by  consent  of  both 
parties,  make  an  order  transferring  the  cause  for  trial,  to  a 
district  court  of  an  adjoining  district,  which  thereupon 
has  the  same  jurisdiction  and  power,  at  its  own  court  house, 
as  if  the  property  was  situated  within  its  district. 

181866,1867,  §  2247.  [Am*d  1881, 1882.]  The  issues  joined  by  the 
^^8oi.Ajt.  petition  and  answer  must  be  tned  by  the  judge  or  justice, 
»>iiuii,5H7.  ^^^jggg  either  party  to  such  proceedings  shall  at  the  time 
designated  in  such  precept  for  showing  cause,  demand  a  . 
jury,  and  at  the  time  of  such  demand  pay  to  such  judge  or 
justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses 
be  paid  the  judge  or  justice  with  whom  such  petition  shall 
be  filed  shall  nominate  twelve  reputable  persons  qualified 
to  serve  as  jurors  in  courts  of  record,  and  shall  issue  his 
precept  directed  to  the  sheriff  or  one  of  the  constables  of 
the  county,  or  any  constable  or  marshal  of  the  city  or  town, 
commanding  him  to  summon  the  persons  so  nominated  to 
appear  before  such  judge  or  justice  at  such  time  or  place 
as  he  shall  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said 
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matters  in  difference.  Six  of  the  persons  so  summoned 
shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  m  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs 
of  the  parties,  the  said  jury  shall  be  kept  together  until  they 
agree  on  their  verdict,  by  the  sheriff  or  one  of  his  deputies, 
or  a  constable,  or  by  some  proper  person  appointed  by  the 
judge  or  justice  for  that  purpose,  who  shall  be  sworn  to 
keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record* 
If  such  jury  cannot  agree  after  being  kept  together  for  such 
time  as  such  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury  and  issue  a  new 
precept  in  manner  aforesaid. 

§  2d48.  At  the  time  when  issue  is  joined,  the  judge  <x  S§i»2-iaM, 
justice  may,  in  his  discretion,  at  the  request  of  either  party,   i«?rS?*Fra! 
and  upon  proof  to  his  satisfaction,  by  affidavit  or  orally,   ssg.    * 
that  an  adjournment  is  necessary,  to  enable  the  applicant 
to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
parties  who  appear,  ac(journ  the  trial  of  the  issue,  but  not 
more  than  tea  days  ;  except  by  consent  of  all  parties. 

§  2849.  If  sufficient  cause  is  not  shown  upon  the  re- 
turn of  the  precept ;  or  if  the  verdict  of  the  jury,  or  the 
decision  of  the  judge  or  justice,  upon  a  trial  without 
a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or 
justice  must  make  a  final  order,  awarding  to  the  ped- 
tioner  the  delivery  of  the  possession  of  the  property  •  ex- 
cept that,  where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  final  order 
must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor 
of  the  person  answering,  the  judge  or  justice  must  make  a 
final  order  accordingly,  and  awaraing  to  him  the  costs  of 
the  special  proceeding. 

§  2850.  [Am'd  1882.]  Costs,  when  allowed,  and  the  fees  5  civ.  Pro. 
of  officers,  except  where  a  fee  is  specially  given  in  chapter  i^i. 
twenty-one  of  this  act  must  be  at  the  rate  allowed  by  law 
in  an  action  in  a  justice's  court,  and  are  limited  in  like 
manner ;  unless  the  application  is  founded  upon  an  allega- 
tion of  forcible  entry  or  forcible  holding  out ;  in  which 
case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars  in 
addition  to  his  disbursements.  If  the  final  order  is  made 
by  a  county  judge,  or  a  special  county  judge,  or  by  a  mayor 
or  recorder,  an  execution  to  collect  the  costs  may  be  issued 
thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace 
of  the  same  city  or  county ;  and  for  that  purpose  the 
officer  takes  the  place  of  a  justice  of  the  peace.  In  every 
other  case  an  execution  may  be  issued  to  collect  the  costs 
^warde4  thereby  as  if  the  final  order  was  a  judgment,. 
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Tendered  in  the  court,  of  which  the  Judge  or  Justioe  is  the 
presiding  officer. 

§  2251.  [Am*d  1882.]  Where  the  final  order  is  in  favor 
of  the  petitioner,  the  judge  or  justice  must  thereupon  issue  a 
warrant,  under  his  hand,  directed  to  the  sheriff  of  the 
county  or  to  any  constable  or  marshal  of  the  city  in  which 
the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
situated  in  a  city,  to  any  constable  of  any  town  in  the 
county,  describing  the  property  and  commanding  the 
officer  to  remove  all  persons  therefrom ;  and  also,  except 
where  the  case  is  within  section  two  thousand  two  hundred 
and  thirty  seven  of  this  act,  to  put  the  petitioner  into  the 
full  possession  thereof. 

§  2858.  The  officer,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it,  according  to  the  conunand 
thereof,  between  the  hours  of  sunrise. and  sunset. 

§  2253.  The  issuing  of  a  warrant,  for  the  removal  of  aten- 
ant  from  demised  premises,  cancels  the  agreement  for  the  use 
of  the  premises,  if  any,  under  which  the  person  removed  held 
them  ;  and  annuls  accordingly  the  relation  of  landlord  and 
tenant,  except  that  it  does  not  prevent  a  landlord  from  re- 
covering, by  action,  any  sum  of  money,  which  was,  at  the 
time  when  the  precept  was  issued,  payable  by  the  terms  of 
the  agreement,  as  rent  for  the  premises ;  or  the  reasonable 
value  of  the  use  and  occupation  thereof,  to  the  time  when 
the  warrant  was  issued,  for  any  period  of  time,  with  respect 
to  which  the  agreement  does  not  make  any  special  pro- 
vision for  payment  of  rent 

SDem.241;  §  2254.  [Am*d  1885.]  The  party,  against  whom  a  final 
order  is  made,  requiring  the  delivery  of  possession  to  the 
petitioner,  may,  at  any  time  before  a  warrant  it  iisued,  stay 
the  issuing  thereof ;  and  also  stay  an  execution  to  collect 
ttie  costs,  as  follows  : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of 
taxes  or  assessments,  he  may  effect  a  stay,  by  payment  of 
the  rent  due,  or  of  such  taxes  or  assessments,  ana  interest 
and  penalty,  if  any  thereon  due,  and  the  costs  of  the  special 
proceeding ;  or  by  delivering  to  the  judge  or  justice,  or  the 
clerk  of  the  court,  his  undertaking  to  the  petitioner,  in  such 
sum  and  with  such  sureties  as  the  judge  or  justice  approves, 
to  the  effect  that  he  will  pay  the  rent,  or  such  taxes  or  as- 
sessments, and  interest  and  penalty  and  costs,  within  ten 
days,  at  the  expiration  of  which  time  a  warrant  may  issue, 
unless  he  produces  to  the  judge  or  justice  satisfactory  evi- 
dence of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
has  taken  the  benefit  of  an  insolvent  act,  or  has  been  adju- 
dicated a  bankrupt,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  by  delivering  to  the 
judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking 
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to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as 
the  judge  or  justice  approves,  to  the  effect,  that  he  will  pay 
the  rent  of  the  premises,  as  it  has  become,  or  thereafter  be- 
comes due. 

3.  Where  the  final  order  establishes  that  the  person 
against  whom  it  is  made,  continues  in  posee^sion  of  real 
property,  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  slay,  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he 
claims  the  possession  of  the  property,  by  virtue  of  a  right 
or  title,  acquired  after  the  sale,  or  as  guardian  or  trustee 
for  another ;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  any  costs 
and  damages,  which  may  be  recovered  against  him,  in  an 
action  of  ejectment  to  recover  the  property,  brought  against 
him  by  the  petitioner  within  six  months  thereafter ;  and 
that  he  will  not  commit  any  waste  upon  or  injury  to  the 
property,  during  his  occupation  thereof. 

§  d855.  Where  an  undertaking  is  given,  in  a  case  speci- 
fied in  subdivision  first  of  the  last  section,  the  judge  or 
justice  must  deliver  it  to  the  person  against  whom  the  final 
order  was  made,  upon  his  producing  the  evidence  of  pay- 
ment, mentioned  in  that  subdivision.  If  he  does  not  pro- 
duce such  evidence  within  ten  days,  the  judge  or  justice 
must  deliver  it  to  the  petitioner.  In  every  other  case  speci- 
fied in  the  last  section,  the  judge  or  justice  must  deliver  the 
undertaking  to  the  petitioner,  immediately  after  his  ap- 
proval thereof. 

§  2256.  Where  the  special  proceeding  is  founded  upon  20  N.  T. 
an  allegation  that  a  lessee  holds  over,  after  a  default  in  the     ^^^®  ^t 
payment  of  rent,  and  the  unexpired  term  of  the  lease,  under   /  1  c«i^  1/  4 
-which  the  premises  are  held,  exceeds  five  years,  at  the  time'  «  '  •*  *  '^  ^  7 
when  the  warrant  is  issued ;  the  lessee,  his  executor,  ad- 
ministrator, or  a  signee,  may,  at  any  time  within  one  year 
after  the  execution  of  the  warrant,  pay  or  tender  to  the 
petitioner,  his  heir,  executor,  admmifetrator,  or  assignee,  or 
if,  within  five  days  before  the  expiration  of  the  year,  he 
caimot,  with  reasonable  diligence,  be  found  within  the  city 
or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant, 
or  his  successor  in  office,  all  rent  in  arrear  at  the  time  of  the 
payment  or  tender,  with  interest  thereupon,  and  the  costs 
and  charges  incurred  by  the  petitioner.    Thereupon  the 
pterson,  making  the  payment  or  tender,  shall  be  entitled  to 
the  possession  of  the  demised  premises,  under  the  lease, 
and  may  hold  and  enjoy  the  same,  according  to  the  terms 
of  the  original  demise,  except  as  otherwise  prescribed  in  the 
next  section  but  one. 

§  886 7«  In  a  case  specified  in  the  last  section,  a  judg- 
ment creditor  of  the  lessee,  whose  judgment  was  docteet^ 
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in  the  county,  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease,  whose  mortgage  was  duly  recorded,  in  the 
county,  before  the  precept  was  issued,  may,  at  any  time 
before  the  expiration  of  one  year  after  the  execution  of  the 
warrant,  unless  a  redemption  has  been  made  as  prescribed 
in  the  last  section,  file  with  the  judge  or  justice  who  issued 
the  warrant,  or  with  his  successor  in  office,  a  notice,  speci- 
fying his  interest  and  the  sum  due  to  him ;  describing  the 
premises ;  and  stating  that  it  is  his  intention  to  redeem,  as 
prescribed  in  this  section.  If  a  redemption  is  not  made  by 
the  lessee,  his  executor,  administrator,  or  assignee,  within  a 
year  after  the  execution  of  the  warrant,  the  person  so  filing 
a  notice,  or,  if  two  or  more  persons  have  filed  such  notices, 
the  one  who  holds  the  first  lien,  may,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday, 
next  succeeding  the  last  day  of  the  year,  redeem  for  his 
own  benefit,  in  like  manner  as  the  lessee,  his  executor,  ad- 
ministrator, or  assignee  might  have  so  redeemed.  Where 
two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem 
at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or 
a  public  holiday,  next  succeeding  that  in  which  tiie  holder 
01  the  first  lien  might  have  redeemed ;  and  tlie  holder  of 
the  third  and  each  subsequent  lien,  may  redeem,  in  like 
manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
his  predecessor  might  have  redeemed.  But  a  second  or 
subsequent  redemption  is  not  valid,  unless  the  person  re- 
deeming pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the 
srnn  due  upon  his  judgment  or  mortgage  ;  or  deposits  those 
sums  with  the  judge  or  justice,  for  the  benefit  of  his  pre- 
decessor or  predecessors. 

18  Abb.  N.       I  8258.  Where  a  redemption  is  made,  as  prescribed  in 
C.  848.  either  of  the  last  two  sections,  the  rights  of  the  person  re- 

deeming are  subject  to  a  lease,  if  any,  executed  by  the 
petitioner,  since  the  warrant  was  issued,  so  far  that  the  new 
lessee,  his  assigns,  undertenants,  or  other  representatives. 
j  may,  upon  complying  with  tlie  terms  of  the  lease,  hold  the 

premises  so  leased  until  twelve  o'clock,  noon,  of  the  first 
day  of  May,  next  succeeding  the  redemption.  And,  in  all 
other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabUities  of 
the  petitioner,  under  such  a  lease. 

'j  §  8869.  The  person  redeeming,  as  prescribed  in  the  last 

'  three  sections,  or  the  owner  of  the  property  so  redeemed, 

j  may  present  to  the  judge  or  justice  who  issued  the  warrant, 

or  to  his  successor  m  oflice,  a  petition,  duly  verified,  setting 
I  forth  the  facts  of  the  redemption,  and  praying  for  an  order, 

establishing  the  rights  ana  liabilities  of  the  parties  upon 
the  redemption.  Whereupon  the  judge  or  justice  must 
make  an  order,  requiring  the  other  party  to  the  redemption 
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to  show  cause  before  him,  at  a  time  and  place  therein 
specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  return- 
able, not  less  than  two  nor  more  than  ten  days,  after  it  is 
granted ;  and  it  must  be  served  at  least  two  days  before  it 
ifl  returnable.  Upon  the  return  thereof,  the  judge  or 
justice  must  hear  the  allegations  and  proofs  of  the  parties 
and  must  make  such  a  final  order  as  justice  requires.  The 
costs  and  expenses  must  be  paid  by  the  petitioner.  Tile 
final  order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  ^a  deed.  A  person,  other  than  the  lessee 
who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing 
after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  8 S 60.  An  appeal  may  be  taken  from  a  final  order,    is  Week, 
made  as  prescribed  in  this  title,  to  the  same  couit,  within  Jsfii^n^aos 
the  same  time,  and  in  the  same  manner,  as  where  an  appeal   n  Daiy  iso! 
is  taken  from  a  judgment  rendered  in  the  court,  of  which  84  Hun,  66. 
the  judge  or  justice- is  the  presiding  oflBicer,  and  with  like  ef- 
fect ;  except  as  otherwise  prescribeu  in  the  next  two  sections. 

§  2261  [^m'dl893.]  Ihe  issuing  or  execution  of  the 
warrant  caunot  be  stayed  by  such  an  appeal,  or  by  the  giv-  ^ 
ing  of  an  ULidertaking  thereupon,  otherwise  than  as  pre-  ' 
sctibed  in  th(3  next  section.  An  appeal  cannot  be  taken  to 
the  court  ot  appeals,  from  a  final  ceteimiaation  cf  the 
general  term-  of  the  supreme  court  or  of  a  superior  city 
court,  up  n  such  an  aj  peal,  unless  the  latter  court,  by  an 
order,  uiacle  at  tbe  general  term  where  the  final  order  is 
made,  or  the  next  general  term  thereafter,  allows  it  to  be 
taken;  but  an  appeal  may  be  taken  to  the  court  of  appeals 
as  a  matter  of  right  it  the  amount  of  rent  claimed  to  be  due 
exceeds  one  thousand  dollars. 

§  2262  [*lwi'd  1893.]  Where  an  appeal  is  taken  from  a  2  Civ.  Pro, 
final  order,  awarding  delivery  of  possession  to  the  yeii*  )i86* 
lioner,  which  establishes  that  a  lessee  or  tenant  holds  over, 
after  a  default  in  th«  payment  of  rent  or  from  an  order  or 
judgment  affirming  such  final  order,  the  issuing  and  execu- 
tion of  the  warr.mt  sh  11  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  City  and  County  of  New  York  by  a 
judge  of  the  court  of  common  pleas,  upon  the  appellant's 
giviLgthe  security  required  to  perfect  tha  appeal,  and  to 
stay  the  execution  of  the  order  a])pealed  from  nud  also  an 
undertaking  to  the  petitioner  in  a  sum  and  xvith  sureties  ap- 
proved by  the  c  u  ty  judge  or  in  the  City  and  O  unty  of 
New  York  by  a  judp;e  of  the  court  of  common  p'eas  to  the 
cfff  ct  th  «t  if,  upon  the  appeal,  a  final  determination  is  ren- 
dt  ro'i  »  g.inub  the  uppelhint  Le  will  pay  all  rtnt  accruing  or 
to  accrue  U[;on  the  )  remises,  or  if  th  re  is  no  lease  thereof 
the  value  of  the  use  and  occupation  (f  the  premises  subse- 
quent to  the  i'lstitutioa  of  the  special  ]>roceedings. 

§  2863.  If  the  final  order  is  reversed  upon  tie  appeal,  i^ais.Y.Lca 
the  appellate  court  nay  award  restitution  to  the  party 
injure(f,  with  costs ;  and  it  may  make  an  order,  or  issue 
any  other  mandate,  necessary  to  carry  its  determination 
into  effect  The  person  dispossessed  may  also  maintain  an 
action,  to  recover  the  damages  which  he  has  sustained  by 
the  dispossession* 
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§  2864.  This  title  does  not  impair  the  rights  of  a  land- 
lord, lessor,  or  tenant,  in  a  case  not  therein  provided  for. 
Where  a  special  statutory  provision  confers  a  right  to  take 
proceedings,  in  the  manner  heretofore  prescritoi  by  law, 
for  the  summary  removal  of  a  person  in  possession  of  real 
property,  the  proceedings  thereunder  must  be  taken  as 
prescribed  in  this  title.  A  final  order,  made  in  a  special 
proceeding,  taken  as  prescribed  in  this  title,  is  not  a  bar 
to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

^  8865.  Where  a  petition  is  presented,  as  prescribed  in 
this  title,  the  proceedings  thereupon  before  the  final  order, 
and,  if  the  final  order  awards  deliveryof  the  possession  to  the 
petitioner,  the  issuing  or  execution  of  the  warrant  there- 
upon, Cannot  be  stayed  or  suspended  by  any  court  or  judge, 
except  in  one  of  the  following  methods  : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an 
appeal,  in  a  case  and  in  the  manner  specially  prescribed  for 
that  purpose  in  this  title.- 

2.  By  an  injunction  order,  granted  in  an  action  against 
the  petitioner.  Such  an  injunction  shall  not  be  granted 
before  the  final  order  in  the  special  proceeding,  except  in  a 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings, in  an  action  of  ejectment,  brought  by  the  peti- 
tioner, and  upon  the  like  terms ;  or  after  the  final  order, 
except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  execution  of  the  final  judgment  in  such  an  action, 
and  upon  the  like  terms. 

TITLE  m. 

Proceedings  to  punish  a  contempt  of  court,  other  than  a 

criminal  contempt. 


%  2266.  CaeeB  to  which  this  title 
applies. 

2267.  Wh(  n  punishment  may  be 

summary. 

2268.  When  warrant  to  commit 

may  issue  without 
notice. 

2269.  Order  to  show   cause   or 

warrant  to  attach  of- 
fender. 

2270.  Nr  ticc  to  delinquent  officer 

to  show  caube. 

2271.  Order  or  warrant ;  when 

granted  out  of  court 

2272.  Id.  ;  when  contempt  was 

committed  before  a  ref- 
eree. 

2278.  Effect  of  order  to  show 
cause,  and  of  warrant. 

2274.  Copy  affidavit,  etc.,  to  be 
f  erved  with  warrant. 

2276.  Indorsement  upon  war- 
rant. 

2276.  Warrant;  how  executed. 

2277.  Undertaking    to   procure 

discharge. 

2278.  When  habeas  corpus  may 

ia?ue, 


S  2279.  SherifT  to  file   undertak- 
ing with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accmied  to 

be  punished. 

2282.  Id. ;  upon  return  of  habeas 
corpus. 

Id. ;  upon  return  of  order 
to  show  cause. 

Amount  of  fine. 

Length  of  impiisonment 

When  court  may  release 
offender. 

Offender  liable  to  indict- 
ment. 

2288.  Proceedings  when  accused 
does  not  appear. 

2289.  Undertaking  ;  when  pros- 
ecuted by  person  ag- 
grieved. 

Id.;  by  Attorney-General, 

etc. 
Sheriff  liable  for  taking 

insufficient  sureties. 
Punishment    of    miscoDp 

duct  at  circiiit* 
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1 2266.  In  a  case  specified  in  section  fourteen  of  this  act, 
or  many  other  case  where  it  is  specially  prescribed  by  law, 
that  a  court  of  record,  or  a  judge  Uiereof,  or  a  referee 
appointed  by  the  court,  has  power  to  punish,  by  fine  and  im- 
prisonment,  or  either,  or  generally  as  a  contempt,  a  neglect 
or  violation  of  duty,  or  other  misconduct ;  and  a  right  or 
remedy  of  a  party  to  a  civil  action  or  special  proceeding 
pending  in  the  court,  or  before  the  judge  or  the  referee,  may 
be  defeated,  impaired,  impeded,  or  prejudiced  thereby,  the 
offence  must  be  punished  as  prescribed  in  this  title. 

§  8867.  Where  the  offence  is  committed  in  the  imme- 
diate \iew  and  presence  of  the  court,  or  of  the  judge  or 
referee,  upon  a  trial  or  hearing,  it  may  be  punished  sum- 
marily. For  that  purpose,  an  order  must  be  made  by  the 
court,  judge,  or  referee,  stating  the  facts  which  constitute 
the  offence,  and  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specifically  prescnbing  the  punish- 
ment to  be  Inflicted  therefor. 

§8868.  Where  the  offence  consists   of  a  neglect  or  laciy.  Pro. 
refusal  to  obey  an  order  of  the  court,  requiring  the  pay-  183. 
ment  of  costs,  or  of  a  specified  sum  of  money,  and  the  ^^^'^' 
court  is  satisfied,  by  proof,  by  affidavit,  that  a  personal 
demand  thereof  has  oeen  made,  and  that  payment  thereof 
has  been  refused  or  neglected  ;  it  may  issue,  without  notice, 
a  warrant  to  comipit  the  offender  to  prison,  until  the  costs 
or  other  sum  of  money,  and  the  costs  and  expenses  of  the 
proceeding,  are  paid,  or  until  he  is  discharged  according  to 
law. 

§8869.  The  court  or  judge,  authorized  to  punish  for  32  Hun,  228. 
the  offence,  may,  in  its  or  his  discretion,  where  the  case  is  ^  ^^'  ^^* 
one  of  those  specified  in  either  of  the  last  two  sections,  and, 
in  every  other  case,  must,  upon  being  satisfied,  by  affidavit, 
of  the  commission  of  the  offence,  either  : 

1.  Make  an  order,  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified,  why 
the  accused  should  not  be  pimished  for  the  alleged  offence  ; 
or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  may  be  found,  commanding  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  foith  with,  or  at  a  time  and  place  therein  speci- 
fied, to  answer  for  the  alleged  offence. 

§  8870.  Where  it  is  prescribed  by  law,  or  by  the  general 
rules  of  practice,  that  a  notice  may  be  served  in  behalf  of  a 
party,  upon  a  sheriff  or  other  person,  requiring  him  to  re- 
turn a  mandate,  delivered  to  him,  or  to  show  cause,  at  a 
term  of  a  court,  why  he  should  not  be  punished,  or  why  an 
attachment  should  not  be  issued  against  him,  for  a  contempt 
of  the  court ;  the  party,  in  whose  behalf  the  notice  is  served, 
may,  at  the  time  specified  therein,  file  with  the  clerk,  proof, 
by  affidavit  or  other  written  evidence,  of  the  delivery  of 
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the  mandate  to  the  accused  ;  of  the  default  or  other  act, 
upon  the  occurrence  of  which,  he  was  entitled  to  serve  the 
notice ;  of  the  service  of  the  notice ;  and  of  Ihe  failure  to 
comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and 
a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served 
upon  the  accused. 

g  8871.  Where  the  order  to  show  cause,  or  the  warrant, 
is  returnable  before  the  court,  it  may  be  made,  or  issued,  as 
prescribed  in  the  last  section  but  one,  by  any  judge  author- 
ized to  grant  an  order  without  notice,  in  an  action  pending 
in  the  court ;  and  it  must  be  made  returnable  at  a  term  of 
the  court,  at  which  a  contested  motion  may  be  heard. 

92  firm,  228.  §8878.  An  order  to  show  cause  may  be  made,  or  a 
warrant  may  be  issued,  as  prescribed  in  section  two  thou- 
sand two  hundred  and  sixty-nine  of  this  act,  by  a  referee 
appointed  by  the  court,  where  the  offence  is  committed 
upon  the  trial  of  an  issue  referred  to  him,  or  consists  of  a 
witness's  non-attendance,  or  refusal  to  be  sworn  or  to  testi- 
fy, before  him.  The  order  or  warrant  may,  in  the  discre- 
tion of  the  referee,  be  made  returnable  before  him,  or 
before  tJie  court.  Where  it  is  made  returnable  before  the 
referi  e,  he  has  all  the  power  and  authority  of  the  court, 
with  respect  to  the  motion  or  special  proceeding,  instituted 
thereby. 

§  8873.  An  order  to  show  cause  may  be  made,  either 
before  or  after  the  final  judgment  in  the  action,  or  the  final 
order  in  the  special  proceeding.  It  is  equivalent  to  a  notice 
of  motion  ;  and  the  subsequent  proceedings  thereupon  are 
taken  in  the  action  or  special  proceeding,  as  upon  a  motion 
made  therein.  A  warrant  of  attachment  is  a  mandate, 
whereby  an  original  special  proceeding  is  instituted  against 
the  accused,  in  behalf  of  the  people,  upon  the  relation  of 
the  complainant. 

§  8874.  A  copy  of  the  warrant,  and  of  the  affidavit 
upon  which  it  is  issued,  mu  t  be  served  upon  the  accused, 
when  he  is  arrested  by  virtue  thereof. 

§  8875.  Where  a  warrant  of  attachment  is  issued,  the 
court,  judge,  or  referee,  may,  in  its  or  his  discretion,  by  an 
indorsement  thereupon,  fix  a  sum,  in  which  the  accused 
may  give  an  undertaking  for  his  appearance  to  answer. 

§  8876.  If  an  indorsement  is  not  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  ;  or  if  such  an  indorse- 
ment is  made  and  an  undertaking  is  not  given,  as  pre- 
scribed in  the  next  section  ;  the  sheriff,  after  making  the 
arrest,  as  required  by  the  warrant,  must  keep  tlie  accused 
in  his  custody,  until  the  further  direction  of  the  court, 
judge,  or  referee.  Where,  from  sickness  or  any  other 
cause,  the  accused  is  physiciilly  unable  to  attend  before  the 
court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to 
the  sheriff  for  not  producing  him  as  required  by  the  war- 
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rant.  In  that  case,  the  sheriff  must  produce  him,  as 
directed  by  the  court,  judge,  or  referee,  after  he  becomes 
able  to  attend.  The  sheriff  need  not,  in  an^  c^,  confine 
tue  accused  in  prison,  or  otherwise  restrain  him  of  his 
liberty,  except  as  far  as  it  is  necessary  so  to  do,  in  order  to 
secure  his  personal  attendance. 

§  8877.  Where  an  indorsement  is  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  but  one,  the  accused 
must  be  discharged  from  arrest,  upon  his  executing  and 
delivering  to  the  sheriff,  at  any  time  before  the  return  day 
of  the  warrant,  an  undertaking  to  the  people,  in  the  sura 
specified  in  the  indorsement,  with  two  sufficient  sureties,  to 
the  effect  that  he  will  appear,  at  the  time  when,  and  the 
place  where,  the  warrant  is  returnable,  and  then  and  there 
abide  the  direction  of  the  court,  judge,  or  referee,  as  the 
case  requires.  The  officer,  taking  the  acknowledgment  of 
the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offered  as 
sureties,  concerning  their  property  and  circumstances. 

§  2278.  If  the  accused  is  in  the  custody  of  a  sheriff,  or 
other  officer,  by  virtue  of  an  execution  against  his  person, 
or  by  virtue  of  a  mandate  for  any  other  contempt  or  mis- 
conduct, or  a  commitment  on  a  criminal  charge,  a  warrant 
of  attachment  cannot  be  issued.  In  that  case,  the  court, 
upon  proof  of  the  facts,  must  issue  a  writ  of  habeas  corpus, 
directed  to  the  officer,  requiring  him  to  bring  the  accused 
before  it,  to  answer  for  the  offence  charged.  The  officer 
to  whom  the  writ  is  directed,  or  upon  whom  it  is  served, 
must,  except  in  a  case  where  the  production  of  the  accused 
under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place 
where  the  court  is  sitting  until  the  further  order  of  the 
court. 

§  2279.  The  sheriff  or  other  officer  must  file  the  under- 
taking, if  any,  taken  by  him,  with  the  return  to  the  war- 
rant or  writ  of  habeas  corpus. 

§  2280.  When  the  accused  is  produced,  by  virtue  of  a 
warranJt,  or  a  writ  of  habeas  corpus,  or  appears  upon  the 
return  of  a  warrant,  the  court,  judge,  or  referee,  must, 
unless  he  admits  the  offence  charged,  cause  interrogatories 
to  be  filed,  specifying  the  facts  and  circumstances  of  the 
offence  charged  against  him.  The  accused  must  make 
written  answers  thereto,  under  oath,  within  such  reasonable 
time  as  the  court,  iudge,  or  referee  allows  therefor  ;  and 
either  party  may  produce  affidavits,  or  other  proofs,  con- 
tradicting or  corroborating  any  answer.  Upon  the  original 
affidavits,  the  answers,  and  subsequent  proofs,  the  court, 
judge,  or  referee  must  determine,  whether  the  accused  has 
committed  the  offence  charged. 

§  2281.  If  it  is  determined  that  the  accused  has  com-  87N.T.  58L 
m&ed  the  offence  charged  ;  and  that  it  was  calculated  to^  ^  I^*  7- 
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or  actually  did,  defeat,  impair,  impede,  or  prejudice 
the  rights  or  remedies  of  a  party  to  an  action  or  special 
proceeding,  brought  in  the  court,  or  before  the  judge  or 
referee  ;  the  court,  judge,  or  referee  must  make  a  final 
order  accordingly,  and  directing  that  he  be  punished  by  fine 
or  imprisonment, or  both,  as  the  nature  of  the  case  requires. 
A  warrant  of  commitment  must  issue  accordingly. 

§  8288.  Where  the  accused  is  brought  up  by  virtue  of 
a  writ  of  habeas  corpus,  he  must,  after  the  final  order  is 
made,  be  remanded  to  the  custody  of  the  sheriff,  or  other 
officer,  to  whom  the  writ  was  directed.  If  the  final  order 
4irects  that  he  be  punished  by  imprisonment,  or  committed 
until  the  payment  of  a  sum  of  money,  he  must  be  so  im- 
prisoned or  committed,  upon  his  discbarge  from  custody 
under  the  mandate,  by  vi  tue  of  which  he  is  held  by  the 
sheriff,  or  other  officer. 

:  §  8883.  Upon  the  return  of  an  order  to  show  cause,  the 
jqpiestions  which  arise  must  be  determined,  as  upon  any 
other  motion ;  and,  if  the  determination  is  to  the  effect 
specified  in  the  last  section  but  one,  the  order  thereupon 
must  be  to  the  same  effect  as  the  final  order  therein  pre- 
scribed. Upon  a  certified  copy  of  the  order  so  made,  the 
offender  may  be  committed,  without  further  process. 

§  8884.  If  an  actual  loss  or  injury  has  been  produced  to 
a  party  to  an  action  or  special  proceeding,  by  reason  of  the 
misconduct  proved  against  the  offender,  and  the  case  is  not 
one  where  it  is  specially  prescribed  by  law,  that  an  action 
may  be  maintained  to  recover  damages,  for  the  loss  or  in- 
jury, a  fine,  sufficient  to  indemnify  the  aggrieved  party, 
must  be  imposed  upon  the  offender,  and  collected,  and  paid 
over  to  the  aggrieved  party,  under  the  direction  of  the 
court.  The  payment  and  acceptance  of  such  a  fine  consti- 
tute a  bar  to  an  action  by  the  aggrieved  party,  to  recover 
damages  for  the  loss  or  injury.  Wliere  it  is  not  shown  that 
such  an  actual  loss  or  injury  has  been  produced,  a  fine 
must  be  imposed,  not  exceeding  the  amount  of  tlie  com- 
plainant's costs  and  expenses,  and  two  hundred  and  fifty 
dollars  in  addition  thereto,  and  must  be  collected  and  paid, 
in  like  manner.  A  corporation  may  be  fined  as  prescribed 
in  this  section, 

^  8885.  Where  the  misconduct  proved  consists  of  an 
Amission  to  perform  an  act  or  duty,  which  it  is  yet  in  the 
power  of  the  offender  to  perform,  he  shall  be  imprisoned 
only  until  he  has  performed  it,  and  paid  the  fine  imposed, 
tn  such  a  case,  the  order,  and  the  warrant  of  commitment, 
if  one  is  issued,  must  specify  the  act  or  duty  to  be  per- 
formed, and  the  sum  to  be  paid.  In  every  otiier  case,  where 
special  provision  is  not  otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable  time,  not  exceeding  six 
months,  and  until  the  fine,  if  any,  is  paid  ;  and  the  order, 
and  the  warrant  of  commitment,  if  any,  must  specify  the 
amount  of  the  fine,  and  the  duration  oi  the  imprisonmeiik 
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^  8886.  Where  an  offender,  imprisoned  as  prescribed  in  S9  Hnn,  SQL 
this  title,  is  unable  to  endure  the  imprisonment,  or  to  pay  J?  !^'  ^' 
the  sum,  or  perform  ihe  act  or  duty,  required  to  be  paia  or 
performed,  in  order  to  entitle  him  to  be  released,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as 
prescribed  in  section  two  thousand  four  hundred  and  fifty- 
seven  of  this  act,  the  court,  out  of  which  the  execution  was 
issued,  may,  in  its  or  his  discretion,  and  upon  such  terms  as 
justice  requires,  make  an  order  directing  him  to  be  dis- 
charged from  the  imprisonment. 

§  8887.  A  person,  punished  as  prescribed  in  this  title, 
may,  notwithstanding,  be  indicted  for  the  same  misconduct, 
if  it  is  an  indictable  offence ;  but  the  court,  before  which 
he  is  convicted,  must,  in  forming  its  sentence,  take  into 
consideration  the  previous  punishment. 

§  8888.  Where  a  person,  arrested  by  virtue  of  a  war- 
rant of  attachment,  has  given  an  undertaking  for  his  ap- 
pearance, as  prescribed  in  this  title,  and  fails  to  appear,  on 
the  return  day  of  the  warrant,  the  court  may  either  issue 
another  warrant,  or  make  an  order,  directing  the  undertak- 
ing to  be  prosecuted;  or  both. 

§  8889.  The  order,  directing  the  undertaking  to  be 
prosecuted,  may,  in  the  discretion  of  the  court,  direct  the 
prosecution  thereof,  by  and  in  the  name  of  any  party  ag- 
grieved by  the  misconduct  of  the  accused.  In  such  a  case, 
the  plaintiff  may  recover  damages,  to  the  extent  of  the  loss 
or  injury  sustained  by  him,  by  reason  of  the  misconduct, 
together  with  the  costs  and  expenses  of  prosecuting  the 
special  proceeding  in  which  the  warrant  was  issued  ;  not 
exceeding  the  sum  specified  in  the  undertaking. 

§  8890.  If  no  party  is  aggrieved  by  the  misconduct  of 
the  accused,  the  order  must,  and,  in  any  case  where  the 
court  thinks  proper  so  to  direct,  it  may,  airect  the  prosecu- 
tion of  the  undertaking,  by  the  Attorney-General,  or  by  the 
district-attorney  of  the  county  in  which  it  was  given,  in  the 
name  of  the  people.  In  an  action,  brought  pursuant  to 
the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  collected, 
the  court,  which  directed  the  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  costs  and 
expenses  incurred  b^  him,  and  to  compensate  him  for  any 
loss  or  injury  sustained  by  him,  by  reason  of  the  miscon- 
duct.. The  residue  of  the  money  must  by  paid  into  the 
treasury  of  the  State. 

f889 1.  After  the  return  of  an  execution,  issued  upon  a 
^  gment,  rendered  in  an  action  upon  the  undertaking,  an 
action,  to  recover  the  amount  of  the  judgment,  may  be 
maintained  against  the  sheriff,  where  it  appears  that,  at  the 
time  when  the  undertaking  was  given,  Uie  sureties  were  in- 
Bufflcienty  and  the  sheriff  £ul  reasonable  grounds  to  doubt 
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their  sufficiency.  Such  an  action  may  be  maintained  by 
the  plaintiff,  in  whose  favor  the  Judgment  was  recovered 
If  the  peopJe  were  plaintiffs,  the  action  must  be  prosecuted 
by  the  Attorney-General  or  the  district-attorney ;  and  any 
money  collected  therein  must  be  disposed  of,  as  prescribed 
in  the  last  section. 

§  2898.  "Where  a  misconduct,  which  is  punishable  by  fine 
or  imprisonment,  as  prescribed  in  this  title,  occurs  at  a* term 
of  a  circuit  court,  or  with  respect  to  a  mandate  returnable 
at  a  term  of  that  court,  or  a  special  proceeding  pending  in 
that  court,  and  wns  not  punished  at  that  term  of  the  circuit 
court ;  the  supreme  court  may  inquire  into  and  punish  the 
misconduct,  as  if  it  had  occurred  at  a  special  term  of  the 
supreme  court,  held  in  the  same  county,  or  with  respect  to 
a  mandate  returnable  at  such  a  special  term,  or  a  special 
proceeding  pending  in  the  supreme  court. 

TITLE  IV. 

Proceedings  to  collect  a  fine, 

f  2898.  Clerk  to  make  schednle  S  2397.  Return  thereof; 

of  fines  impoBed.  8:^96.  FroeeediiigH  if  ftaenot  coK 

2204.  Warrant  to  be  issued  by  lectcd. 

him.  2299.  Who  to  be  included   in 

2296.  Id. 3  when  delinquent  re-  schednle. 

sides  in  another  count j.  2300.  Liability  of  sheriff. 

2296.  Execution  of  warrant.  .  2901.  Application  of  this  title. 

§  8898.  Where  a  fine  has  been  imposed  by  a  court  of  rec- 
ord, upion  a  grand  or  trial  juror,  or  upon  any  officer  or  other 
person,  without  being  accompanied  with  an  order  for  the 
immediate  commitment  of  the  person  so  fined,  until  the  fine 
is  paid,  the  clerk  of  the  court,  immediately  after  the  close 
of  the  term  at  which  the  fine  was  imposed,  must  prepare  a 
schedule,  containing,  in  separate  columns,  the  following 
matters : 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the  county. 

8.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to 
the  effect,  that  it  contains  a  true  abstract  of  the  orders  im- 
posing fines,  and  must  annex  it  to  the  warrant  specified  in 
the  next  section. 

§  8894.  The  clerk  must  immediately  issue  a  warrant, 
under  the  seal  of  the  court,  directed  to  the  sheriff  of  the 
county,  and  commanding  him  to  collect  from  each  of  the 
persons,  named  in  the  schedule  annexed  to  the  warrant, 
the  sum  therein  set  opposite  that  person's  name ;  and  to 

?ay  over  the  sum  collected,  to  the  treasurer  of  the  county, 
'he  warrant  is  the  process  of  the  court,  by  which  the  fiuee 
were  imposed. 
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§  8295.  If  a  delinquent  resides  in  another  county^  a 
separate  warrant,  for  the  collection  of  the  fine  imposed  upon 
him,  with  an  appropriate  schedule  annexed  thereto,  must 
be  issued,  in  like  manner,  to  the  sheriff  of  the  county  whcsre 
he  resides. 

§  8296.  The  sheriff,  to  whom  a  warrant  is  issued,  must 
co'iect  each  fine  out  of  the  personal  property  of  the  person 
fined,  as  prebcribed  in  chapter  thirteenth  of  this  act,  for 
the  coUoction,  by  levy  upon  and  sale  of  personal  property, 
of  an  execution  if  sued  out  of  a  court  of  record  ;  and  he  is 
entitled  to  like  fees  thereupon.  If  sufficient  personal  prop- 
erty of  a  delinquent  cannot  be  found  to  pay  the  fine  and 
the  fees,  the  sheriff  must  arrest  the  delinquent,  and  detain 
him  in  custody  until  he  pays  the  same,  as  upon  an  execu- 
tion against  the  person,  issued  in  an  action,  out  of  the 
supreme  court ;  and  he  is  entitled  to  like  fees  thereupon. 

§  2897.  The  sheriff  must  return  the  warrant,  with  his 
proceedings  thereupon,  at  the  term  of  the  court ;  or,  where 
the  tine  was  imposed,  in  any  county  except  New  York,  hy 
the  supreme  court,  the  circuit  court,  the  court  of  oyer  and 
terminer,  or  the  court  of  sessions,  at  the  term  of  the  county 
cojrt ;  held  next  after  the  expiration  of  sixty  days  from  the 
receipt  thereof.  If  he  fails  so  to  do,  the  distnct-attomey 
must  take  the  same  proceedings  to  compel  a  return,  as  may 
])e  taken  by  a  judgment  creditor,  where  a  sheriff  omits  to 
return  an  execution,  issued  out  of  the  supreme  court. 

§  2298.  Where  it  appears,  by  the  return,  that  a  fine 
remains  uncollected,  and  it  does  not  appear  that  the  sheriff 
has  the  delinquent  in  custody,  the  district-attorney  must,  if 
l.e  has  good  reason  to  believe  that  the  sheriff  might,  with 
due  diligence,  have  collected  the  fine,  or  arrested  and  de- 
tained the  delinquent,  commence  an  action  against  the 
Kheriff ,  in  the  name  of  the  people.  Otherwise  he  must  di- 
rect the  clerk  to  issue  a  new  warrant,  or  to  include  the  fine 
in  the  schedule  annexed  to  the  next  warrant,  to  be  issued 
by  him.  A  new  warrant  may,  from  time  to  time,  be  issued, 
or  the  fine  may  be  included  in  the  schedule  annexed  to  a 
subsequent  warrant,  until  it  is  collected. 

§  8299.  Where  the  clerk  issues  a  warrant,  as  prescribed 
in  this  title,  he  must  include  in  the  schedule  thereto  an- 
nexed, the  name  of  each  person  who  has  been  fined,  prior 
to  the  issuing  thereof,  and  whose  fine  remains  then  wholly 
or  partly  unpaid,  and  not  remitted. by  the  court. 

g  8300.  An  action  may  be  maintained,  in  behalf  of  the  n  civ.  Pro. 
people,  against  a  sheriff,  to  whom  a  warrant  is  directed  and  387. 
delivered,  as  prescribed  in  this  title,  to  recover  damages  for 
any  omission  of  duty  with  respect  to  the  same,  in  a  case 
where  a  judgment  creditor  might  maintain  an  action 
against  a  shenff,  to  whom  an  execution  issued  out  of  the 
supreme  court  is  directed  and  delivered.  In  such  an  action, 
the  people  are  entitled  to  recover  the  same  damages,  which 
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ft  Judgment  creditor  would  be  entitled  to  recover,  if  the 
order  imposing  tlie  fine  was  a  judgment  of  the  supreme 
court. 

§  8301*  This  title  does  not  apply  to  a  case,  where 
special  provision  for  the  collection  of  a  fine  is  otherwise 
made  by  law. 

TITLE  V. 

Proceedings  to  discover  the  death  of  a  tenant  for  life. 

I  S303.  Petition  for  prodnction  of       §  S311.  Commission  to  be  iasaed 

tenant  for  life .  if  life-tenant  is  withont 

280A.  Contents  of  petition.  the  State. 

23(V4.  Service  of    petition  and  S812.  General    provisions     re- 

notlce.  specting    the    commis- 

9M.  Proceedings  upon  presen-  Eion 

tation  of  petition.  2813.  Petitioner  to  ^yre  notice 
2800.  Service  of  order  ;  powers,  of  its  execution. 

etc.,  of  referee.  2314.  Execution  thereof. 

2807.  Habeas  corpus.  2315.  Proceedings  on  retam  of 
2306.  Report  of  referee.  commission. 

2300.  Dismissal  of  petition  when  2816.  Costs. 

order  complied  with.  2317.  Property ;  when  restored. 

2810.  When  life-tenant  deemed  2818.  Remedy  of  peison  evicted 

dead,  and  petitioner  let  for  profits,  etc. 

Into  possession.  2819.  Order  not  conclusive   in 

ejectment. 

§  2308.  A  person  entitled  to  claim  real  property,  after 
the  death  of  another  who  has  a  prior  estate  therein,  may, 
not  of  tenor  than  once  in  each  calendar  year,  apply  by  peti- 
tion to  the  supreme  court,  at  a  special'  term  thereof,  neld 
within  the  judicial  district,  whc^rein  the  property,  or  a  part 
thereof,  is  situated,  for  an  order,  directing  the  production 
of  the  tenant  for  life,  as  prrscribcd  in  this  title  by  a  person, 
named  in  the  petition,  against  whom  an  action  of  ejectment 
to  recover  the  real  property  can  be  maintained,  if  the  ten- 
ant for  life  is  dead ;  or,  where  there  is  no  such  person,  by 
the  guardian,  husband,  trustee,  or  other  person,  who  has, 
or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
Hfe,  or  the  care  of  his  estate. 

§  8303.  The  petition  must  be  in  writing,  and  verified 
by  the  affidavit  of  tl.e  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  set  forth  are  true.     It  must  contain  : 

1.  A  description  of  the  real  property,  and  a  statement  of 
the  petitioner's  interest  therein,  and  of  f^uch  other  facts  as 
show  that  the  case  is  within  the  provisions  of  the  last  sec- 
tion« 

2.  An  averment  that  the  petitioner  believes  that  the  per- 
son, upon  whose  life  Ih^  prior  estate  depends,  is  dead  to 
gether  with  a  statement  of  the  grounds  upon  which  the 
petitioner's  belief  is  founded,  ' 

§  8304.  A  copy  of  the  petition  ibcludlng  the  affidavit, 
together  with  notice  of  the  time  and  place  at  which  the 
petition  will  be  presented,  must  be  personally  served,  a' 
least  fourteen  days  before  its  j)resentation,  upon  the  per- 
son required,  by  the  prayer  thereof,  to  produce  the  tenant 
for  life. 
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§  8305.  Upon  tli3  presentation  of  the  petition  and 
affidavit,  "willi  due  proof,  by  aflSdavit,  of  service  of  a  copy 
thereof  and  of  the  notice,  if  sufficient  cause  to  the  contrary 
is  not  shown  by  the  adverse  pt;rty,  the  court  must  either 
issue  a  commission,  as  prescribed  in  the  following  sections 
of  this  title ;  or  make  an  order,  directing  the  adverse  party, 
at  a  time  and  place  therein  specified,  before  the  court,  or  a 
referee  therein  designated,  to  produce  the  person  upon 
whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  prove  that  he  is  living, 

§  2306.  Where  an  order,  requiring  the  production  of 
the  tenant  for  life,  or  proof  that  he  is  living,  is  made  as  pre- 
scribed in  the  last  section,  a  certified  copy  thereof  must  be 
served,  at  least  fourteen  days  before  the  time  therein  speci- 
fied, upon  the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  piesentation  of  proof 
of  service,  by  affidavit,  the  court  or  the  referee,  must,  at 
the  time  and  place  specified  in  the  order,  or  at  the  time  and 
place  to  which  the  hearing  majr  be  adjourned,  hear  the  alle- 
gations and  proofs  of  the  parlies,  respecting  the  identity  of 
any  person  produced,  with  the  person  whose  death  is  in 
question ;  or,  if  the  latter  person  is  not  produced,  respect- 
ing the  reasons  for  the  failure  to  produce  him,  and  whether 
he  is  living.  Where  a  referee  is  appointed,  he  has  the  same 
powers,  and  is  entitled  to  the  same  compensation,  a3  a 
referee  appointed  for  the  trial  of  an  issue  in  an  action. 

§  2307.  If  it  appears,  by  affidavit,  to  the  satisfaction  of 
the  court,  that  the  person  required  to  be  produced  is  im- 
prisoned within  the  State,  for  any  cause,  except  upon  a 
sentence  for  a  felony,  or  is  kept  or  detained,  within  the 
Sttite,  by  any  perstm,  the  court  may,  either  before  or  after 
making  the  order  for  production,  issue  a  writ  of  habeas 
corpus  to  bring  him  before  it,  or  before  the  referee,  as  the 
case  requires.  The  writ  must  be  served  and  execut^,  and 
disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the 
detention  of  a  prisoner. 

§  8308.  The  referee  must  deliver  his  report  to  the  peti- 
tioner, or  file  it  with  the  clerk  within  ten  days  after  the 
case  is  closed.  He  must  state  therein,  whether  any  person 
w:is  or  was  not  produced  before  him,  as  being  the  person 
whose  death  is  in  question.  He  must  append  thereto,  in 
the  form  of  depositions,  the  proofs,  if  any,  respecting  the 
identity  of  any  person  so  produced,  with  the  person  whose 
death  is  in  question ;  or,  if  no  one  is  so  produced,  upon  the 
question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions 
controverted  before  him. 

§  8809.  If  it  appears,  to  the  satisfaction  of  the  court, 
upon  the  referees  report  and  the  proofs  thereto  appended ; 
QTf  wh^re  a  referee  is  rot  appointed,  upon  the  allegations 
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and  proofs  of  the  parties  before  the  court ;  that  the  party, 
required  !o  produce  the  tenant  for  life,  or  to  prove  his  ex- 
istence, has  fully  complied  with  the  order,  the  court  must 
make  an  order  dismissing  the  petition,  and  requiring  the 
petitioner  to  pay  the  costs  of  the  proceedings. 

§  8310..  If  it  appears,  from  the  referee's  report,  or  upon 
the  hearing  befoie  the  court,  that  the  person,  upon  whose 
life  the  prior  estate  depends,  was  not  produced  ;  and  if  the 
party  required  to  produce  him,  or  to  prove  his  existence, 
has  not  proved,  to  the  satisfaction  of  the  court,  that  he  is 
living ;  a  final  order  must  be  made,  declaring  that  he  is 
presumed  to  be  dead,  for  the  purpose  of  the  proceedings, 
and  directing  that  the  petitioner  be  forthwith  let  into  pos- 
session of  the  real  property,  as  if  that  person  was  actually 
dead. 

§  831 1.  If,  before  or  at  the  time  of  the  presentation  of 
the  referee's  report  to  the  court,  or,  where  a  referee  is  not 
appointed,  at  any  time  before  the  final  order  is  made,  the 
party,  upon  whom  the  petition  and  notice  are  served,  pre- 
sents to  the  court  presumptive  proof,  by  afiidavit,  that  the 
person,  whose  death  is  in  question,  is,  or  lately  was  at  a 
place  certain,  without  the  State,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission, 
directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  ofder,  or  to  be  appointed 
upon  a  subsequent  application  for  the  commission,  for  the 
purpose  of  obtaining  a  view  of  the  person,  whose  death  is 
in  question,  and  of  taking  such  testimony,  respecting  his 
identity,  as  the  parties  produce.  The  order  must  also 
direct  that  the  proceedings  uoon  the  petition  be  stayed, 
until  the  return  of  the  commission  ;  and  that  the  petition 
be  dismissed  with  costs,  unless  the  petitioner  takes  out  the 
commission,  within  a  time  specitled  in  the  order,  and 
diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

§  8318.  It  is  not  necessary,  unless  the  court  specially 
so  directs,  that  the  witnesses  to  be  examined  should  tie 
named  in  the  commission,  or  that  interrogatories  should  be 
annexed  thereto.  The  commission  must  be  executed  and 
returned,  and  the  deposition  taken  must  be  filed  and  used, 
as  prescribed  for  those  purposes  in  article  second  of  title 
third  of  chapter  ninth  of  this  act,  except  as  otherwise 
specially  prescribed  in  this  title. 

§  8318,  The  petitioner  must  give  to  the  adverse  party, 
or  liis  attorney,  written  notice  of  the  time  when,  and  the 
place  where,  the  commissioner  or  commissioners  will  at- 
tend, for  the  purpose  of  executing  the  commission,  as 
follows : 

1,  If  the  place,  where  the  commission  is  to  be  executed, 
is  wiihin  the  Unite!  States,  or  the  dominion  of  Canada,  he 
must  give  at  least  two  months'  notice. 

2,  If  it  i  5  within  cith  t  of  the  West  India  islands,  he  must 
give  at  least  three  months'  notice, 
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8.  In  every  other  case,  he  must  give  at  least  four  months' 
notice. 

Notice  may  be  given,  as  required  by  this  section,  by 
serving  it  as  prescribed  in  Ihis  act  for  the  service  of  a  paper 
upon  an  attorney,  in  an  action  in  the  supreme  court. 

g  8814.  The  commissioner  or  commissioners  possess  the 
same  powers,  and  must  proceed  in  the  same  manner,  as  a 
referee,  appointed  by  an  order  requiring  the  production  of 
the  tenant  for  life,  or  proof  of  his  existence ;  except  that 
they  cannot  proceed,  unless  a  person  is  produced  before 
them,  as  being  the  person  whose  death  is  in  question.  The 
return  to  the  commission  must  expressly  state  whether  any 
person  was  or  was  not  so  produced.  The  testimony,  re- 
specting the  identity  of  a  person  so  produced,  mus^  be 
taken,  unless  otherwise  specially  directed  by  the  court,  as 
prescribed  in  chapter  ninth  of  this  act,  for  taking  the  de- 
positition  of  a  witness  upon  oral  interrogatories  ;  except 
tiiat  it  is  not  necessary  to  give  any  other  notice  of  the  time 
and  place  of  examination,  than  tnat  prescribed  in  the  last 
section. 

§  2315.  Upon  the  return  of  the  commission,  the  pro- 
ceedings are  the  same  as  upon  the  report  of  a  referee,  as 
prescribed  in  sections  two  thousand  three  hundred  and 
nine  and  two  thousand  three  hundred  and  ten  of  tliia  act ; 
but  the  court  may,  in  its  discretion,  receive  additional 
proofs  from  either  party, 

§  2816.  Where  costs  of  a  special  proceeding,  taken  as 
prescribed  in  this  title,  are  awarded,  they  must  be  fixed  by 
the  court  at  a  gross  sum,  not  exceeding  fifty  dollars,  iu 
addition  to  disbursements.  Where  provision  is  not 
specially  made  in  this  title  for  the  award  of  costs,  they  may 
be  denied,  or  awarded  to  or  against  either  party,  as  justice 
requires 

§  8317.  The  possession  of  real  property,  which  has 
been  awarded  to  the  petitioner,  as  prescribed  in  this  title, 
upon  the  presumption  of  the  death  of  the  perso' ,  upon 
-whose  life  the  prior  estate  depends,  must  be  restored,  by 
the  order  of  the  court,  to  the  person  evicted,  or  to  his  heirs 
or  legal  representatives,  upon  the  petition  of  the  latter,  and 
proof,  to  the  satisfaction  of  the  court,  that  the  person  pre- 
sumed to  be  dead  is  living.  The  proceedings  upon  such 
an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is 
awarded. 

§  8318.  A  person  evicted,  as  prescribed  in  this  title, 
may,  if  the  presumption,  upon  which  he  is  evicted,  is  erro- 
neous, maintain  an  action  against  the  person  who  has  occu- 
pied the  propeiiy,  or  his  executor  or  administrator,  to  -re- 
cover the  rents  and  profits  of  the  property,  during  the 
occupation,  while  the  person,  upon  whose  life  the  prior 
estate  depends,  is  or  was  living. 

§  8319.  A  final  order,  made  as  prescribed  in  this  title, 
awarding  to  the  petitioner  the  possession  of  real  property, 
is  presumptive  evidence  only,  in  an  action  of  ejectment, 
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brought  against  him  by  the  person  evicted,  or  in  an  action 
brought  as  prescribed  in  the  last  section,  of  the  life  or 
death  of  the  person  upon  whose  life  the  prior  estate  de- 
pends. 


TITLE  VI. 


Proeetdings  for  the  appwntment  of  a  committee  of  the  per- 
son,  ana  of  the  property,  of  a  luruUiCt  idiot,  or  habU- 
ual  drwnkard;  genmU  powers  and  duties  of  the  eom- 
mittee. 


8  asao.  Jurisdiction ;    concurrent       8  2334. 
Jurisdiction. 

2321.  Dnty  of  court  having  Juris-  233ff . 

diction. 

2322.  Ck>mmittee   may    be  ap-  2336. 

pointed. 

2323.  Application  for    commit- 

tee ;  by  -whom  made.  2337. 

2324.  Duty  of  certain  officers  to 

apply.  2338. 

2326.  Ck>ntents,  etc.,  of  petition; 

proceedings  upon  pre-  2339. 

sentatlon  thereof. 

2326.  When  foreign  committee 

may  be  appointed.  2340. 

2327.  Order  for  commission,  or 

for  trial  by  jury  in  court. 

2328.  Oontents  of  commission.  2341. 

2329.  Commissioners       to     be 

sworn;  Tacancies,  how  2342. 

filled. 

2330.  Jury  to  be  procured.   Pro- 

ceedings thereupon. 

2331.  Proceedings     upon      the  2343. 

hearing. 

2332.  Return  of  inquisition  and  2344. 

commission. 

2333.  Expanses  of  commission. 


Proceedings  upon  trial  by 
Jury  in  court. 

Subject  of  inquiry  in  cases 
of  lunacy. 

Proceedings  upon  verdict, 
or  return  of  commis- 
sion. 

Security  to  be  given  by 
committee. 

Compensation  of  commit- 
tee. 

Committee  under  control 
of  court ;  limitation  of 
powers. 

Committee  of  property 
may  maintain  actions, 
etc. 

Id.;  to  file  inventory  and 
account. 

Id.:  may  be  compelled  to 
file  the  same  or  render 
an  additional  account, 
etc. 

Property,  when  to  be  re- 
stored. 

Id.;  disposition  in  case  of 
death. 


11   Abb 
C.  120. 
20  Id.  162. 


N.  §  2320.  [Am*d  1894,  amendment  to  take  ^ect  September  1, 
1891.  ]  The  jurisdiction  of  the  supreme  court  extends  to  the 
cust>dy  of  the  person,  and  the  care  of  the  property,  of  a 
person  incompetent  to  manage  himself  or  hia  affairs,  in  con- 
sequence of  lunacy,  idiocy,  habitual  drunkenness,  or  imbec- 
ility arising  from  old  age  or  loss  of  memory  and  understand- 
ing, or  other  cause.  Wh^e  a  superior  city  court,  or  a  county 
ppurt  or  both^  have  jurisdiotioii  of  those  matters,  concurrent 
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with  that  of  the  enpreme  oonrt,  the  jarisdiotion  of  the  court 
first  exercising  it,  as  prescribed  in  tnis  title,  is  exclnsive  of 
that  of  the  ewers,  with  respect  to  any  matter  within  its 
j  nrisdiotion,  for  which  prevision  is  made  in  this  title.  In  idl 
proceedings  nnder  this  title  for  the  appointment  of  a  com- 
mittee of  sach  a  person,  lie  shall  be  designated  "an  alleged 
incompetent  person;"  and  after  the  appointment  of  a  com- 
mittee of  sach  person,  in  all  subsequent  proceedings  the 
Innatic,  idiot,  habitual  drunkard  or  imbecile  shall  be  desig- 
nated **  an  incompetent  person." 


»i 


§  2321.  The  court  exercising  jurisdiction  over  the 
property  of  either  of  the  incompetent  persons  specified  in 
the  last  section,  must  preserve  hii^  property  from  waste  or 
destruction ;  and  out  of  the  proceedn  thereof  must  provide 
for  the  payment  of  his  debts,  and  for  the  safe  keeping  and 
maintenance,  and  the  education,  when  required,  of  the  in- 
competent person  and  his  family. 


§  2822«  The  jurisdiction,  specified  in  the  last  two  sec- 
tions, must  be  exercised  by  means  of  a  committee  of  the 
person,  or  a  committee  of  we  property,  or  of  a  particular 
portion  of  the  property,  of  the  incompetent  person,  ap- 
pointed as  prescribed  in  this  title.  The  committee  of  the 
peison  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  individuals,  m  the  discretion  of  the 
court. 


§  2328*  An  application  for  the  appointment  of  such  a 
committee  must  be  made  by  petition,  which  may  be  pre- 
HPnted  by  any  person.  Where  the  application  is  made  to 
the  supreme  court,  the  petition  must  be  presented  at  a  spe- 
cial term,  hel  1  within  the  judicial  district  where  the  person 
alleged  to  be  incompetent  resides  ;  or,  if  he  is  not  a  resident 
of  the  State,  or  the  place  of  his  residence  cannot  be  ascer- 
tained, where  some  of  his  property  is  situated. 


1 


r 
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^  2324*  Where  the  ixicompeteDt  person  has  propeity, 
^hich  may  be  end^ingered  in  consequence  of  his  iucom- 
petency,  and  no  relative  or  other  person  apphes  for  the  ap- 
pointment of  a  committee  of  his  property,  the  overseer  or 
snperin  ten  dent  of  the  poor  of  the  town,  (Ustrict,  oonnty,  or 
city,  in  which  he  resides,  or,  where  there  is  no  such  officer, 
the  officer  or  officers  performing  corresponding  functions 
under  another  official  title,  must  apply  to  the  proper  court, 
for  the  appointment  of  such  a  committee.  The  expenses 
of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses 
of  those  officers  are  audited  and  allowed. 


§  2325.  [Am*d  1891.]  The  petition  must  be  in  writing, 
and  verified  by  the  affidavit  of  the  petitioner,  or  his  attor- 
ney, to  the  effect  that  the  matters  of  fact  therein  stated  are 
true.  It  must  be  accompanied  with  proof,  by  affidavit,  that 
the  case  is  one  of  those  specified  in  this  title.  It  must  set 
forth  the  names  and  residences  of  the  husband  or  wife,  if 
any,  and  of  the  next  of  kin  and  heirs  of  the  person  alleged 
to  be  incompetent ;  as  far  as  the  same  are  known  to  the 

Eetitioner,  or  can,  with  reasonable  diligence,  be  ascertained 
y  him,  and  also  the  probable  value  of  the  property  pos- 
sesHe<f  and  owned  by  the  alleged  incompetent  person,  and 
what  property  has  been  conveyed  during  said  alleged  incom- 
petency and  to  whom,  and  its  value  and  what  consideration 
was  paid  for  it,  if  any,  or  was  aj^reed  to  be  paid.  The  court 
must,  unless  saffici'^nt  reasons  for  dispensing  therewith  are 
set  forth  in  the  petition  or  accompanying  affidavit,  ri  quire 
notice  of  the  presentation  of  the  petition  to  be  given  to  the 
husband  or  wife,  if  any,  or  to  one  or  more  relatives  of  the 
person  alleged  to  be  incompetent,  or  to  an  officer  specified 
m  the  last  section.  When  notice  is  required,  it  may  be  given 
in  any  manner  which  the  court  deems  proper  ;  and  f  r  that 
purpose,  the  hearing  may  be  adjourned  to  a  subsequent  day, 
or  to  another  term  at  which  the  petition  might  have  been 
presented. 


§  2326*  Where  the  person,  alleged  to  be  incompetent, 
resides  without  the  State,  and  within  the  United  States,  and 
a  committee  or  guardian  of  his  property  has  been  duly  ap- 
pointed, pursuant  to  the  laws  of  the  state  or  territory  where 
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he  reaidea,  the  court  may,  in  its  discretion,  make  an  order, 
appointing  the  foreign  committee,  or  foreign  gnardian,  the 
committee  of  all,  or  of  a  particnlar  portion,  of  the  property 
of  the  incompetent  person,  within  the  State,  npon  his  giying 
snch  security  for  the  difichaige  of  his  tmst,  as  the  court 
thinks  proper. 
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§  2327*  [Am'd  J  891.]  Unless  an  order  is  made  as  pre- 
Bcribed  in  Ibe  last  section,  if  it  presamptively  appears,  to  the 
satisfaction  cf  the  court  from  the  petition  and  the  proofs 
accompanying  it  that  the  case  is  one  of  those  specified  in 
this  title,  aud  that  a  committee  ought,  in  the  exercise  of  a 
sound  discretion,  to  be  appointed,  the  court  must  make  an 
order  directing  either. 

1.  That  a  commission  issue,  ns  prescribed  in  the  next  sec- 
tion to  one  or  more  fit  persons  designated  in  the  order,  or 

2.  That  the  questions  of  tact  arising  upon  the  competency 
of  t lie  person,  with  respect  to  whom  tbe  petition  pruys  for 
the  appi  intmeut  of  a  committee,  be  tried  by  a  jury  at  a  trial 
term  of  the  court ;  or,  if  the  petition  was  presented  to  the 
supreme  court  at  a  term  of  the  circuit  court  for  a  county 
specified  in  the  order. 

3.  Wiien  it  satisfactorily  appears  from  the  petition  and 
accompanying  affidayits  that  aoy  person  or  persons  having 
acquired  from  the  alleged  incompetent  person,  real  or  per- 
sonal property  during  the  time  (>f  such  alleged  incompe- 
tency without  adequate  consideration,  the  court  may  issue 
an  order,  with  or  without  security  restraining  such  person 
or  persons  from  selling,  assigning,  dispo.^ing  of  or  incum- 
bering said  property,  or  confessiug  judgment  which  shall 
become  a  lien  upon  said  property,  during  the  pendenry  of 
the  proceeding  for  the  appointment  of  a  committee,  and  said 
order  may  in  the  discretion  of  the  court  be  continued  for 
ten  dnys  after  the  appointment  of  such  committee.  Notice  of 
thcexecution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

§  2328*  The  commission  must  direct  the  commissioners 
to  cause  the  sheriff  of  a  county,  sp  eifl  d  therein,  to  procure 
a  jury;  and  that  they  inquire,  by  the  jury,  into  t  e  matters 
set  forth  in  the  petition;  and  also  into  the  value  of  the  real 
and  personal  property  of  the  person  alleged  to  be  incompe- 
tent, and  the  amount  of  his  income.  It  in  ay  contain  such 
other  directions,  with  respect  to  the  subjects  of  inqniry,  or 
the  manner  of  executing  the  commission,  as  the  court  directs 
to  be  inserted  therein. 

§  2889.  Each  commissioner,  before  entermg  upon  the 
execution  of  his  duties,  must  subscribe  and  take,  before 
one  of  the  ofl9cers  specified  in  section  eight  hundred  and 
forty-two  of  this  act,  and  file  with  the  clerk,  an  oath,  faith- 
fully, honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent, 
or  neglects  or  refuses  to  serve,  or  removes  from  the  State, 
the  court  may  remove  him.  The  court  may,  from  time 
to  time,  fill  any  vacancy  created  by  death,  removal,  or 
resignation. 

§  8330.  The  commissioners,  or  a  majority  of  them, 
must  immediately  issue  a  precept  to  the  sheriff,  designated 
3n  the  commission,  requiring  him  to  notify,  not  less  than 
twelve  nor  more  than  twenty-four  indifferent  i)er8ons. 
Qualified  to  serve,  and  not  exempt  from  serving,  as  trisl 
jurors  in  the  same  court,  to  appear  before  the  commission- 
ers, at  a  specified  time  and  place,  within  the  county,  to 
make  inquiry,  as  commanded  by  the  conunission.    The 
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sheriff  must  notify  the  jurors  accordingly ;  and  must  re- 
turn the  precept,  and  the  names  of  the  persons  notified,  to 
the  commissioners,  at  the  time  and  place  specified  in  the 
precept.  The  commissioners,  or  a  majority  of  them,  must 
determine  a  challenge  made  to  a  juror.  Ijpon  the  failure 
to  attend,  of  a  person  who  has  been  duly  notified,  his  at- 
tendance may  be  compelled ;  and  he  may  be  punished  by 
the  court  for  a  contempt,  as  where  a  juror,  duly  notified, 
fails  to  attend  at  a  circuit  court,  or  a  trial  term  of  the 
court.  The  commissioners  may  require  the  sheriff  to  cause 
a  talesman  to  attend,  in  place  of  a  juror  notified,  and  not 
attending,  or  who  is  excused  or  discharged ;  or  they  may 
adjourn  the  proceedings,  for  the  purpose  of  punishing  the 
defaulting  juror,  or  compelling  his  attendance.  But  it  is 
not  necessary  to  cause  any  talesman  to  attend,  if  at  least 
twelve  of  the  persons,  notified  by  the  sheriff,  appear  and 
are  sworn. 

§  8331.  All  the  commissioners  must  attend  and  preside 
at  the  hearing  ;  and  they  or  a  majority  of  them,  have,  with 
respect  to  the  proceedings  upon  the  hearing,  all  the  power 
and  authority  of  a  judge  of  the  court,  holding  a  trial  term, 
subject  to  the  directions  contained  in  the  commission. 
Either  of  the  commissioners  may  administer  the  usual  oath 
to  the  jurors.  At  least  twelve  jurors  must  concur  in  a  find- 
ing. If  twelve  do  not  concur,  tlie  jurors  must  report  their 
disagreement  to  the  commissioners,  who  must  thereupon 
discharge  them,  and  issue  a  new  precept  to  the  sheriff,  to 
procure  another  jury. 

§  8882.  The  inquisition  must  be  si^ed  by  the  jurors 
concurring  therein,  and  by  the  commissioners,  or  a  majority 
of  them,  and  annexed  to  the  commission.  The  commission 
and  inquisiticm  must  be  returned  by  the  commissioners, 
and  filed  with  the  clerk. 

§  8883.  The  commissioners  are  entitled  to  such  compen- 
sation for  their  services,  as  the  court  directs.  The  jurors 
are  entitled  to  the  same  compensation,  as  jurors  upon  the 
trial  of  an  issue  in  an  action  in  the  same  court.  The  peti- 
tioner must  pay  the  compensation  of  the  commissioners, 
sheriff,  and  jurors. 

§  2334.  "Where  an  order  is  made,  directing  the  trial, 
by  a  juiy,  at  a  trial  term  or  at  a  circuit  court,  of  the  ques- 
tions of  fact,  arising  upon  the  competency  of  the  person, 
■with  respect  to  whom  the  petition  prays  for  the  appoirt- 
ment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried  ;  which  may  be 
settled  as  where  an  order  for  a  similar'trial  is  made  in  an 
action.  The  court  may,  in  that  or  in  a  subsequent  order, 
direct  that  notice  of  the  trial  be  given  to  such  persons,  and 
in  such  a  manner,  as  it  deems  proper.  The  trial  must  be 
reviewed  in  the  same  manner,  and  with  like  effect,  and, 
except  as  otherwise  directed  in  the  order,  the  proceedines 
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thereupon  are,  in  all  respectSi  tbe  same,  as  where  questions 
of  fact  are  tried,  pursuant  to  an  order  for  that  purpose. 
The  court  maj  make  inquiry,  by  means  of  a  reference  or 
otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  deter- 
mination of  which  is  necessary  in  the  course  of  the  pro- 
ceedings. The  (expenses  of  the  trial,  and  of  such  an  in- 
quiry, must  be  paid  by  the  petitioner. 

t7  Hnn,  480.       §  2885.  Where  the  petition  alleges,  that  the  person, 

?  M6^'  ^'   ^'^^  respect  to  whom  it  prays  for  the  appointment  of  a 

6  N.  Y.  committee,  is  incompetent,  by  reason  of  lunacy,  the  inquiry 

Sapp.  720.      with  respect  to  his  competency,  upon  the  execution  of  a 

commission,  or  the  trial  at  a  circuit  court  or  trial  term,  as 

prescribed  in  this  title,  must  be  confined  to  the  question, 

whether  he  is  so  incompetent,  at  the  time  of  the  inquiry  ; 

and  testimony,  respecting  any  thing  said  or  done  by  him, 

or  his  demeanor  or  state  of  mind,  more  than  two  years 

before  the  hearing  or  trial,  shall  not  be  received  as  proof  of 

lunacy,  unless  the  court  otherwise  specially  directs,  in  the 

order  granting  the  commission  or  directing  the  trial  by 

jury, 

61  Hnn,  188.  §  2386.  Upon  the  return  of  the  commission,  with  the 
'fluie^He  inquisition  taken  thereunder,  or  the  rendering  of  the  verdict 
sai  ^^  ^^®  jury,  upon  the  questions  submitted  to  it  by  the  order 
for  a  trial  by  a  jury,  the  court  must  either  direct  a  new 
triul  or  hearing,  or  make  such  a  final  order  upon  the  peti- 
tion, as  justice  requires.  Where  a  flpal  order  is  made, 
dismissing  a  petition,  the  court  may,  in  its  discretion,  award 
in  the  order  a  fixed  sum,  as  costs,  not  exceeding  fifty  dollars 
and  disbursements,  to  be  paid  by  the  petitioner  to  the  ad- 
verse party.  Where  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of 
the  funds  in  his  hands,  of  the  necessary  disbursements  of 
the  petitioner,  and  of  such  a  sum,  for  his  costs  and  counsel 
fees,  as  it  thinks  reasonable  ;  and  it  may,  in  its  discretion, 
direct  the  committee  to  pay  a  sum,  not  exceeding  fifty 
dollars  and  disbursements,  to  the  attorney  for  any  adverse 
party. 

§  2387.  [Am'd  1887.]  The  provisions  of  article  first  of 
title  seventh  and  section  two  thousand  five  hundred  and 
ninety-five  of  article  fifth  of  title  second  of  chapter  eight- 
eenth of  this  act,  respecting  the  security  to  be  given  by  the 
guardian  of  the  perron  or  of  the  property  of  an  infant, 
appointed  by  a  surrogate's  court,  apply  to  a  committee  of 
the  person  or  of  the  property,  appointed  as  prescribed  in 
this  article.  A  committee  oif  the  property  cannot  enter 
upon  the  execution  of  his  duties,  until  security  is  given  as 
prescribed  by  the  court.  A  committee  of  the  person  cannot 
enter  upon  tne  execution  of  his  duties  until  security  is  gi  ven, 
if  required  by  the  court. 

§  288S«  {Am'd  1890.]  A  committee  of   the  proper^  k 
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entitled  to  the  same  compensation  as  an  execnfor  or  admin- 
istrator. Bat  in  a  special  case  where  his  seryioes  exceed 
those  of  an  executor  or  administrator,  the  supreme  court 
or  a  superior  city  court  or  a  county  court  within  the  county 
may  allow  him  such  an  additional  compensation  for  snch 
additionnl  services  as  it  deems  just.  The  compensation  of  a 
committee  of  the  person  mast  be  fixed  by  the  court  and 
paid  hj  the  committee  of  the  property  if  any,  out  of  the 
funds  m  his  hands.  The  additional  compensation  author- 
ized by  this  section  may  be  allowed  to  the  committee  U|  on 
any  judicial  settlement  made  by  him,  and  shall  be  for  such 
additional  services  up  to  and  including  such  settlement. 

§  2$89«  A  committee,  either  of  the  person  or  of  the 
property,  is  subject  to  the  direction  and  control  of  the 
court  by  which  he  was  appointed,  with  respect  to  the  execu-. 
tion  of  his  duties ;  and  he  may  be  suspended,  removed,  or 
allowed  to  resign,  in  the  discretion  of  the  court.  A  vacancy 
created  by  death,  removal,  or  resignation,  may  be  filled  by 
the  court.  But  a  committee  of  the  property  cannot  alien, 
mortgage  or  otherwise  dispose  of,  real  property,  exorpt  to 
lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  d  rection  of  the  court,  obtained  upon  proceed- 
ings taken  for  that  purpose,  as  prescribed  in  title  seventh  of 
this  chapter. 

§  2340.   A  committee  of   the   property,  appointed    as   13  Civ.  Pro. 
prescribed  in  this  title  may  maintain,  in  his  own  name,   *''^* 
adding  his  official  title,  any  action  or  special  proceeding, 
which  the  person,  with  respeot  to  whom  he  is  appointed, 
might  have  maintained,  if  the  appointment  had  not  been 
made. 

• 

8  2341.  [Am'd  1894.]  The  provisions  of  article  two  of 
title  seven  of  chapter  eighteen  of  this  act,  requiring  the  gen- 
eral guardian  of  an  infant's  property,  appointed  by  a  surro- 
gate's court,  to  file  in  the  month  of  January  in  each  year  an 
inventory,  account  and  affidavit  and  prescribing  the  form 
of  the  papers  so  to  be  filed,  apply  to  a  committee  of  the  prop, 
erty  appointed,  as  prescribed  m  this  title.  For  the  purpose 
of  making  that  application  the  con^. mi  ttee is  deemed  a  general 
guardian  of  the  property  ;  the  person  n^ith  respeot  to  wbom 
he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be  * 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  com- 
mittee was  appointed,  or  if  he  was  appointed  by  the  supreme 
court,  in  the  ckrk's  office  where  the  order  appointing  him  is 
entered.-  In  every  case  where  a  committee  has  used  or  em- 
ployed the  services  of  an  incompetent  person,  with  respect 
to  whom  he  has  been  appointed  a  committee,  or  where 
moneys  have  been  earned  by  or  received  on  behalf  of  such 
incompetent  person,  the' committee  must  account  for  any 
moneys  so  earned  or  derived  from  snch  services,  the  same 
as  for  other  property  or  asseti  of  the  incompetent  person. 
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§  2342*  In  the  month  of  Febrnary  of  each  year,  the 
presiding  judge  of  the  court,  by  which  the  committee  of 
the  property  was  appointed ;  or,  if  he  was  appointed  by 
the  supreme  court,  the  county  judge  of  the  county  where 
the  order  appointing  him  is  entered  ;  must  examine,  or 
cause  to  be  examined  under  his  direction,  all  accounts  and 
inventories  filed  by  committees  of  the  property,  since  the 
first  day  of  February  of  the  preceding  year.  If  it  appears, 
upon  the  examination,  that  a  committee,  appointed  es  pre- 
scribed in  this  title,  has  omitted  to  file  his  annual  inventory 
or  account,  or  the  affidavit  relating  th-reto,  as  prescribed 
in  the  last  section  ;  or  if  the  judge  is  of  opinion  thai  the 
interest  of  the  person,  with  respect  to  whom  the  committee 
was  appointed,  requires  that  he  Ediould  render  a  more  full 
or  satisfactory  inventory  or  account ;  the  judge  must 
make  an  order,  requiring  the  committee  to  supply 
the  deficiency,  and  also,  in  his  discretion,  personally 
to  pay  the  expense  of  serving  the  order  upon  him. 
An  order  so  made  may  be  entered  and  enforced 
and  the  failure  to  obey  it  may  be  punished,  as  if  it 
was  made  by  the  court.  Where  the  committee  fails  to 
comply  with  the  order  within  three  months  after  it  is  made, 
or,  where  the  judge  has  reason  to  believe,  that  sufficient 
cause  exists  for  the  removal  of  the  committee,  the  judge 
may,  in  his  discretion,  appoint  a  fit  person  specisd  gaardian 
of  the  incompetent  person,  with  respect  to  whom  the  com- 
mittee was  appointed,  for  the  purpose  of  filing  a  petition  in 
his  behalf,  for  the  removal  of  the  committee,  and  prosecnt- 
ing  the  necessary  proceedings  for  that  purpose.  The  com- 
mittee  may  be  compelled  in  the  discretion  of  the  court,  to 
pay  personally  the  costs  of  the  proceedings  so  instituted. 

138N.T.160.  §2343.  Where  a  person,  with  respect  to  whom  a  com- 
mittee is  appointed,  as  prescribed  in  this  title,  becomes 
competent  to  manage  himself  or  his  affairs,  the  court  must 
make  an  order,  discharging  the  committee  of  his  property, 
or  the  committee  of  his  person,  or  both  as  the  case  re- 
quires ;  and  requiring  the  former  committee  to  restore  to 
him  the  property  remaining  in  the  committee's  hands. 
Thereupon  the  property  must  be  restored  accordingly. 

17  N.  T.  §  2344.  Where  a  person  of  whose  property  a  committee 

^^*®  ^m'  ^^*®  ^^en  appointed,  as  prescribed  in  this  title,  dies  during 
'  his  incompetency,  the  power  of  the  committee  ceases  ;   and 
the  property  of  the  decedent  must  be  administered  and  dis- 
posed of,  as  if  a  committee  had  not  been  appointed. 
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TITLE  VIL  1 

Proceedings  far  the  disposition  of  the  real  property  of  an 
infant,  lunatiCy  idiot,  or  IwMtual  drunkard. 

S  8846.  Action  to  compel  convey-       $  2856.  Final  order. 

ance.  2356.  Report  of  sale,  etc. 

2846.  Wtio  may  maintain  ac-  2857.  Certain   salefl,   etc.,  pro- 

tion.  hibited. 

3847.  JndCTient ;  effect  thereof.  2868.  Effect  of  conTe:^ance,  etc. 

8848.  Application  to  dispose  of  2359  Proceeds  of  sale  deemed 

real  property ;  in  wtiat  real  property. 

cases.  2860.  Infant  deemed  a  ward  of 

2349.  Id. ;  by  whom.  court.  .<»^ 

2350.  Contents  of  petition.  2861.  Disposition  of  proceeds  ; 
2851.  Bond    of    committee    of  accounting. 

lunatic,  etc.  2862.  Particular  estates  ;  when 

286S..Id. ;    of  guardian  of  in-  incladed  in  sales. 

fant.  2868.  Id. ;  when   belonging  to 

2858.  Bond  ;  how  prosecuted.  infant,  eiii. 

2854.  Beference  to  inquire  into  2864.  Debts  of  infant,  etc., to  be 

the  application.  paid  equally. 

§  8345«  In  either  of  the  following  cases,  an  action  may   136  n.t.  id 
be  maintained  against  an  infant,  or  a  person  incompetent  to 
manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
dnmkenness,  to  procure  a  judgment,  directmg  a  convey- 
ance of  real  property,  or  of  an  interest  in  real  property : 

1.  Where  the  infant  or  incompetent  person  is  seized  or 
possessed  of  the  real  property,  or  interest  in  real  property, 
by  way  of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of 
the  real  property,  or  interest  in  real  property,  has  been 
made ;  but  a  conveyance  thereof  cannot  be  made,  by  reason 
of  the  infancy  or  incompetency  of  the  person  in  whom  the 
title  is  vested. 

§  8846.  [Am'd  1882.1  An  action  may  be  maintained, 
in  a  case  specified  in  the  last  section,  by  a  person  entitled  to 
the  conveyance ;  and  also  in  a  case  specified  in  subdivision 
second  of  that  section,  by  the  executor  or  administrator  of 
the  person  who  made  the  contract,  or  of  a  person  who  died 
seized  or  possessed  of  the  real  property,  or  interest  in  real 
property,  or  by  an  heir  or  devisee  of  either  of  those  persons, 
to  whom  the  real  property  has  descended,  or  was  devised. 
The  action  may  be  maintained  by  the  committee  of  the 
lunatic  or  other  incompetent  person ;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent 
person,  as  required  by  law,  where  an  infant  is  defendant, 
and  the  proceedings  are  the  same  as  in  a  like  action  against 
an  infant. 

§  8847.  A  judgment,  directing  such  a  conveyance,  shall 
not  be  rendered,  unless  the  court,  after  hearing  the  parties, 
is  satisfied  that  the  conveyance  ought  to  be  made.  Upon 
rendering  final  judgment  to  that  effect,  the  court  has  power 
to  direct  the  guardian  of  the  infant's  property,  or  the  com- 
mittee of  the  property  of  the  lunatic  or  other  incompetent 
person,  or  a  special  guardian  appointed  in  the  action,  to  ex- 
ecute any  conveyance,  or  to  do  any  other  act,  which  is  nec- 
essary, in  order  to  carry  the  judgment  into  effect. 


r 
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§§  2348-2350 
23  Abb.  H.  §  2348.  [Am'd  1890,  1893.]  In  either  of  the  followiDg 
^-  ^^-  c.isett  real  property,  or  a  term  estate  or  other  iaterest  in  real 

property,  or  aa  inchoate  right  of  dower  in  real  property, 
belonging  to  an  iufant  or  a  person  incompetent  to  mauage 
his  afiaird  by  reason  of  Innaey,  idi  cy  or  habitual  drunken  • 
ness,  may  be  soM,  conveyed,  mortgaged,  released  or  leased, 
as  prescribed  in  the  following  sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the 
real  property,  of  the  infant  or  incompetent  person,  are,  to- 
geth»-r.  insuMcient  for  the  payment  of  his  debts,  or  for  the 
maintenance  and  necessary  education  of  himself  and  his 
family. 


2.  Where  the  interests  of  the  infant  or  incompetent  person 
require  or  will  be  substantially  promoted  by  such  disposi- 
tion, on  account  of  the  real  property  or  term,  or  estate,  or 
other  interest  in  real  property  being  exposed  to  waste  or 
dilapiilation;  or  being  wholly  unproductive,  or  for  the  pur- 
pose of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  pecu- 
liar circumstances. 


5  Dem.  273.  3.  Where  an  action  might  be  maintained  against  the  infant 
or  incompetent  person,  to  procure  a  judgment,  directing 
the  conveyance  of  the  real  property  or  interest  in  real  prop- 
erty, as  prescribed  in  sections  twenty-three  hundred  and 
forty-five  and  twenty-three  hundred  and  forty-six  of  this 
act. 


§  2349'  An  application,  in  either  of  the  cases  prescribed 
in  the  last  section,  must  be  made  by  the  petition  of  the  gen- 
eral guardian,  or  the  guardian  of  the  property  of  the  infant; 
or  by  the  committee  of  the  properly  of  the  lunatic  or  other 
incompetent  person;  or  by  any  relative,  or  other  person,  in 
behalf  of  either.  Where  the  application  is  in  behalf  of  nn 
infant  c»f  the  age  of  fourteen  years  or  upwards,  the  infant 
must  join  therein.  Where  the  application  U  made  to  the 
supreme  conrt,  the  petition  must  be  presented  at  a  term 
held  within  the  judicial  district,  in  which  the  property  or  a 
part  thereof,  is  situated. 


§  2360.  [Am*d  1893.]  The  petition  must  be  verified  in 
like  manner  as  a  verified  pleading  in  an  action  in  the  supreme 
court.  It  must  set  forth  the  grounds  of  the  applicntion ; 
and  in  a  onse  specified  in  subdivisions  first  and  second  of 
the  last  section  but  one,  other  than  a  case  where  the  applioa- 
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tiou  is  made  for  the  sale  of  an  undivided  interest  of  the  in- 
fant or  iu(  ompeteDt  person  in  one  or  more  parcels  of  land 
in  order  to  av*  id  an  action  of  partition  on  the  part  of  his 
co-tenants,  it  must  also  state  the  particulars  and  value  of  the 
real  aud  personal  property,  aud  the  amoc.nt  of  the  incon.e 
of  the  infant  or  incompetent  person;  the  disposition  which 
has  been  made  of  his  personal  property,  and  im  account  of 
the  debts  or  demands,  if  any,  exihting  against  his  estate. 
In  the  case  above  specified  where  the  application  is  made 
for  the  sa'e  of  an  nndiv  JeJ  interest  of  the  infant  or  incom- 
petent person,  the  petition  must  state  th «  particulars  and 
▼alne  of  the  real  property  in  respect  to  which  a  sale  is 
desired. 


§  2351*  I  Am'd  1899,]  An  application  to  seU,  mortgage, 
or  lease  real  property,  or  an  interest  in  real  property,  of  a 
Innatic,  idiot,  or  habitn  1  dmnkard,  cannot  be  grante<i,  Qn> 
less  a  committee  of  his  property  has  been  appointed.  Upon 
STi^h  an  application,  if  it  is  made  by  the  committee,  the  conrt 
must  make  an  order,  directing  him  to  file  with  the  clerk  a 
bond,  in  such  an  form,  in  such  a  amount,  nnd  with  such* 
sureties,  as  it  directs,  oonditione  I  fi  r  the  faithful  discharge 
of  his  trust;  for  the  paying  over  and  investing  of,  and 
accounting  for,  all  money  reoeived  by  him  m  the  special 
proceeding,  according  to  the  direction  of  any  court  having 
authority  to  give  directions  in  the  premises;  and  for  the 
observance  of  the  directions  of  the  court,  in  relation  to  the 
trust.  If  the  Application  is  made  by  any  other  person,  an 
order  must  be  made  thereupon,  requiring  the  committee  to 
show  cause  why  he  should  not  file  such  a  bond.  If,  after 
hearing  the  committee,  the  court  ia  of  opinion,  that  th'  re  is 
probable  cause  for  granting  the  application,  it  may  make  an 
order,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed 
in  the  order,  it  may  appoint  a  suitable  person  to  be  the 
special  guardian  of  the  incompetent  person,  with  respect  to 
the  proceeding ;  who  must  thereupon  file  such  a  boud. 
Where  an  aj^plicatioii  is  made  to  relcRse  an  inchoate  right  of 
dower,  nppUcation  must  be  made  by  the  husband  of  the  luna- 
tic, idiot  or  habitual  drunkard  and  may  be  made  before  or 
after  a  committee  has  been  appointed.  The  court  may  ap- 
point the  husband  special  guardian,  and  he  must  file  a  bond  . 
as  herein  proTided. 


§  2352*  [Am*d  1893.]  Upon  an  application  to  sell,  mort- 
gage or  lease  real  property  or  an  interest  in  real  property  of 
an  infant,  the  court  must  appoint  a  suitable  person  to  be 
the  special  guardian  of  the  infant  with  respect  to  the  pro- 
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ceedings,  who  innst  thereupon  file  with  the  clerk  a  bond  as 
prescribed  in  the  last  section.  Any  trust  o  m^  any  nnthor- 
ized  by  the  laws  of  this  State  to  act  as  general  guardian  of 
estate  of  an  infant  without  giving  security  may  be  appointed 
such  special  gnardifin  and  in  such  case  the  court  in  the  order 
of  appointment  may  dispense  with  the  giving  and  filing  of 
any  such  bonds. 


38    Abb.  N. 
C.  15. 


§  2353*  Upoa  a  breach  r  f  the  condition  of  a  bond,  given 
as  prescribed  in  either  ot  the  last  two  sections,  the  court 
must  direct  it  to  be  prosecuted  for  the  benefit  of  the  person 
injured. 

§  2354.  [Am*d  1893  ]  Upon  the  presentation  of  the 
petition,  and  the  filing  of  the  bond,  where  the  filing  of 
such  a  bond  shall  be  neces^sary,  the  court  must  make  an 
or  !er  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merils  of  the  application.  The  referee  must  ex- 
amine into  the  truth  of  the  allegationn  of  the  petition ; 
hear  the  allegations  and  proofs  of  all  persons  intf  rested  in 
the  proDf  rt,y,  or  otherwise  interested  in  the  application ;  a?  d 
report  liis  opinion  thereupon,  together  with  the  testimony 
with  all  convenient  speed. 

§  2355-  [Am:d  1893.]  Upon  the  filing  of  the  referee's 
report,  and  after  examining  into  the  matter,  the  court  must 
make  a  final  order  upon  the  application.  In  a  proper 
case  a  final  ordor,  confirming  the  referee's  report,  must 
direct  t^iat  thermal  property  or  term,  estate  or  other  interest  in 
real  property,  or  a  part  thereof  or  an  inchoate  right  of  d  iwer 
therein,  as  is  necessary,  or  as  justice  requires,  the  mortgage, 
let  for  a  term  of  years,  sold,  released,  or  conveyed  by  the 
sp'^cial  guardian  appointed,  as  pre-icribed  in  this  *title/or  by 
the  committee  of  the  property  of  the  lunatic  or  other  incom- 
petent person.  The  final  order  must  also  contain  such  di- 
rections respecting  the  time,  manner  and  conditions  of  the 
'sile,  release  or  conveyance  directed  thereby  as  the  court 
thinks  proper  to  insert  therein. 

§  2356-  ['4m'dl893]  Before  a  sale,  mortgage,  release, 
or  lease  can  be  made  pursuant  to  the  final  order,  the  special 
guardian  or  the  committee  must  enter  into  an  agreement 
therefor,  subject  to  the  approval  of  the  court;  and  must  re- 
port the  agreement  to  the  court  under  oath.  Upon  the  con- 
firmation thereof  by  the  order  of  the  court,  he  must  execute, 
as  directed  by  the  court,  a  deed,  mortgage,  reUase  or 
lease.  Where  the  final  ordur  directs  the  execution  of  a 
(conveyance  in  the  first  Instance,  for  the  purpose  of  ful- 
filling a  contract,  or  because  the  property  is  held  by  way  of 
mortgage,  or  in  trust  only,  the  guardian  or  committee,  exe- 
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cu  iiig  the  conveyancd  mnst  report  the  conyeyance  to  the 
coart,  under  oath. 

§  2357*  Real  property,  or  an  interest  in  real  property, 
shall  not  be  sold,  leasisd,  or  mortgaged,  as  prescribed  in 
this  title,  contrary  to  the  provisions  of  a  will,  by  which 
it  was  devised,  or  of  a  conveyance  or  other  instrdment,  by 
which  it  was  transferred,  to  the  infant  or  incompeteut 
person. 

§  2358.  [Am*d  1893.]  A  deed,  mortgage,  release  of  an 
inchoate  right  of  dower,  or  lease  made,  in  good^  faith,  as 

Erescribed  in  this  title  either  upon  an  application  in  be- 
alf  of  the  infant  or  an  inpompetent  person,  or  pursuant  to 
tlie  directions  contained  in  a  iudgment  rendered  against 
bim,  has  the  same  validity  and  effect,  as  if  executed  by  the 
pjrson,  in  whose  behalf  it  was  executed,  and  as  i£  the  infant 
was  of  full  age  or  the  lunatic,  idiot,  or  habitual  drunkard 
was  of  sound  mind  and  competent  to  manage  bis  or  her 
affair-:;  and  a  release  of  an  inchoate  right  of  dower  as  atitbor- 
ized  by  this  title  shall  have  the  same  effect  as  if  the  wife 
ha  1  j  iaed  with  the  husband  in  a  deed  or  conveyance  of  the 
property  affected  thereby  and  had  duly  acknowledged  the 
same  iti  the  manner  required  by  law  to  pa^s  the  estate  of 
married  women. 

§  2359.  [Am*d  1&92.]  A  sale  of  real  property  or  of  an  UON.Y.162 
iuterest  in  real  property  of  an  infant  or  incompetent  per- 
8  >n,  made  as  prescribed  in  this  title,  does  not  give  to  the 
infant  or  incompetent  person  any  other  or  greater  interest 
in  the  proceeds  of  the  sale  than  he  or  she  had  in  the 
property  or  interest  sold.  Those  proceeds  are  deemed 
property  of  the  same  nature  as  the  est  te  or  interest  sold, 
untU  the  infant  arrives  at  full  age  or  the  incompetency  is 
removed.  If  the  infant  should  die  before  arriving  at  full 
age,  or  the  incompetent  person  should  die  before  the  incom- 
jpetency  IS  reaioved  not  leaving  any  personal  property  or 
notleavi'g  sufficient  personal  pr  )pertyto  pay  funeral  ex- 
penses and  expenses  that  maybe  necessary  or  nece.sarily 
incurred,  then  in  either  or  each  case  the  proceeds  are  to 
be  deemed  personal  property  so  far  as  may  be  uecepsnry  to 
piy  the  funeral  and  other  necessary  txp^^nst'S.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or 
court  having  jurisdiction  of  the  estate  of  deceased,  to  an 
administrator  appointed  by  the  surrogate  to  administer 
upon  decedent'4  estate,  and  after  pacing  all  funeral  ex- 
pense^)  and  expenses  of  administration  and  any  indebted- 
ness, the  remainder,  if  any  there  be,  shall  upon  the  order  of 
the  surrogate,  be  paid  into  the  hands  of  the  trustee  who 
held  the  same  to  be  distributed  ns  the  law  direc'  s.  This  act 
is  to  include  the  said  proceeds  of  any  infant  or  incompetent 
person  that  has  died  prior  to  this  amendment,  the  proceeds 
xiow  remaining  iu  the  hands  of  a  trustte. 


r 
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§  2360  From  the  lime  of  the  filing  of  a  petition,  by 
or  in  behalf  of  an  infant,  praying  for  a  i  order  directing  a 
oonveyanoe,  or  a  Bale,  mortgage,  or  lease  of  his  real  prop- 
erty, or  of  an  interest  in  real  pr^^perty,  the  infant  is  con- 
sidered a  ward  of  the  court,  with  respect  to  that  real  prop- 
erty or  interest,  and  the  income  and  proceeds  thereof. 

§  2361*  [-Am'd  1890,  1893.]  The  court  must,  by  order, 
direct  the  disposition  of  the  proceeds  of  such  a  sale,  mort- 

Sage  or  lease.  It  must  direct  the  investment  of  any  portion 
iiereof  belonging  to  the  infant  or  incompetent  person, 
which  is  not  needed  for  the  payment  of  debts,  or  the  safe- 
keeping or  the  immediate  maintenance  and  education  of 
himself  or  his  family,  or  for  the  preservation  or  improve- 
ment of  his  real  property  or  his  interest  in  reil  property. 
It  mu^t  require  a  report,  under  oath,  of  the  disposition  and 
investment  thereof,  to  be  male  as  soon  as  practicable, 
and  must  compel  periodical  accounts  to  be  rendered  there- 
after, by  Kuch  person,  who  is  intrusted  with  the  proceeds, 
or  any  part  thereof.  Where  an  inchoate  right  of  dower  is 
released  as  prescribed  in  this  title,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale 
of  the  property  to  which  the  inchoate  right  of  dower  at- 
tached to  be  invested  by  the  spe  -ial  guardian,  or  paid 
into  the  court  to  be  held  for  the  benefit  cf  the  husband 
during  his  life  and  upon  his  death  for  the  benefit  of  the 
wife  during  her  life,  or  the  court  may  direct  said  amount 
to  be  paid  to  the  husband  upon  his  giving  a  bond  in  the 
penalty  of  at  le  ist  double  the  amount  so  received  for  such 
release  with  at  least  two  sureties  who  shall  justify  in  double 
the  amount  of  such  penalty,  conditioned  for  the  repayment 
as  the  court  shall  direct  by  his  executors  or  administeitors 
of  such  amount  upon  the  death  of  the  husband. 

§  2362*  Where  the  real  property,  or  the  estate,  term, 
or  other  interest  in  real  property,  directed  to  be  sold,  is 
subject,  absolutely  or  contingently,  to  a  right  of  dower,  or 
an  estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the 
whole  or  any  part  thereof,  the  person,  having  the  prior 
right  or  estate,  may  manifest  in  writing  his  consent,  either 
to  receive,  from  the  procc*eds  of  the  sale,  a  gross  sum,  to 
be  fixed  according  to  the  principles  of  law  applicable  to  an- 
nuities, in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  shire  of  the  proceeds  of  the  sale  invested, 
and  the  interest  thereof  paid  to  him,  from  the  time  of  the 
investment,  or  of  the  commencement  of  his  right  or  estate, 
as  justice  reqaires,  until  the  determination  of  his  right  or 
estate.  Upon  filing  the  consent  with  the  clerk,  the  final 
order  may,  in  the  discretion  of  ihe  court,  direct  a  sale  of 
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the  entire  property,  to  which  the  right  or  estate  attaches. 
In  such  a  case,  the  court  must,  after  the  sale,  ascertain  the 
value  of  the  right  or  interest  of  the  person  so  consenting ; 
and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as 
the  value,  or  the  investment  of  a  just  proportion  of  the 
proceeds,  and  the  payment  to  him  of  the  interest  thereof. 
But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an 
investment  be  made,  until  an  effectual  release  of  the  right 
or  estate  of  the  person  so  consenting,  executed  to  the  satis- 
faction of  the  court,  and  duly  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  has  been  filed  with  the  clerk. 

§  2363.  Where  the  interest  of  the  mfant,  or  of  the 
lunatic  or  other  incompetent  person,  consists  of  a  right 
of  dower,  or  an  estate  for  life,  or  for  years,  the  final  order 
may  authorize  the  special  guardian  or  committee  to  join, 
with  the  person  or  persons  holding  the  reversionaiy  estate, 
in  a  conveyacce  of  the  property  to  which  the  interest  at- 
taches, so  as  to  release  the  right  of  dower,  or  fully  convey 
the  particular  estate,  on  receiving,  from  the  proceeds  of  the 
sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate  ;  and,  in  either  case,  to 
be  ascertained  as  prescribed  in  the  last  section.  Where  a 
proportion  of  the  proceeds  is  so  received  by  the  guardian  or 
committee,  for  investment,  the  final  order  must  provide 
for  the  investment  thereof,  until  the  determination  of  the 
particular  estate  ;  and  then  for  the  payment  thereof  to  the 
person  entitled  thereto. 

§  8364.  In  the  application  of  money,  arising  from  a 
sale,  mortgage,  or  lease,  made  for  the  purpose  of  paving 
debts,  as  prescribed  in  this  title,  the  special  guardian  of  the 
infant,  or  the  committee  of  the  property  of  the  incompetent 
person,  must  pay  all  debts,  in  equal  proportion,  without 
giving  a  preference  to  a  debt  founded  upon  a  specialty,  or 
upon  which  judgment  has  been  taken. 

TITLE  Vm. 
ArbitrcUioTis. 


%  2866.  When  snbmisBion  to  arbi- 
tration cannot  be  made. 

2S66.  What  controversies  maj 
be  submitted,  and  how. 

8367.  Appointment  of  additional 
arbitrator,  or  umpire. 

2868.  Time  for    hearing ;    ad- 

jonmmcnt.  etc. 

2869.  Arbitrators  to  be  sworn. 

2870.  Attendance  of  witnesses, 
®tc. 

2871.  All  the  arbitrators  to  meet; 

when     majoritj     may 
award,    ^eee. 


g  2872.  Award ;    to    be  aatben- 
ticated,  etc. 
2873.  Motion  to  confirm  award. 
2374.  Id. ;  to  vacate  award. 

2875.  Id. ;  to  modify  or  correct 

award. 

2876.  Motions;  when  to  be  made. 

2377.  Costs  on  vacating  award. 

2378.  Judgment  on  awurd;  when 

and  how  entered.  Costs. 
2879.  Judgment-roll. 
2380.  JBilect  of  judgment ;  how 

enforced. 
28«.  Appeal, 
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S  2888.  Effect  of  party's  death,       $  2884.  Liability    of    paity  who 
lunacy,   etc  ;    proceed-  revokes. 

IngB  therenpon.  2886.  Limitation     of    recovery 

3888.  fievocationof  Babmission.  against  him. 

2386.  Application  of  this  tiUe. 

§  8866.  A  submission  of  a  .controversy^  to  arbitration 
cannot  be  made,  either  as  prescribed  in  this  title  or  other- 
-wise,  in  either  of  the  following  cases : 

1  Where  one  of  the  parties  to  the  controversy  is  an  in- 
fant, or  a  person  incompetent  to  manage  his  affairs,  by  rea- 
son of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversv  arises  respecting  a  claim  to  an 
estate  in  real  property,  in  fee  or  for  liie. 

But  where  a  person,  capable  of  entering  into  a  submis- 
sion, Jias  knowingly  entered  into  the  same  with  a  person 
incapable  of  so  doing,  as  prescribed  in  subdivision  first  of 
this  section,  the  objection,  on  the  ground  of  incapacity, 
can  be  taken  only  in  behalf  of  the  person  so  incapacitated. 
And  the  second  subdivision  of  this  section  does  not  prevent 
the  submission  of  a  claim  to  an  estate  for  years,  or  other 
interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real 
property ;  or  of  a  controversy  respecting  the  partition  of 
real  property  between  joint  tenants  or  tenants  in  common  ; 
or  of  a  controversy  respecting  the  boimdaries  of  lands,  or 
the  admeasurement  of  dower. 

26  Hun,  447.  §  8866.  Except  as  otherwise  prescribed  in  the  last  sec- 
66  N.Y.ag.  tion,  two  or  more  persons  may,  by  an  instrument  in  wril- 
N.Y.290.  jjjg^  ^y|y  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  l£  recorded >  submit,  to  the  arbitration 
of  one  or  more  arbitrators,  any  controversy,  existing  be- 
tween them  at  the  time  of  the  submission,  which  might  be 
the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the 
instrument,  shall  be  rendered  upon  the  award,  made  pur 
suant  to  the  submission.  If  the  supreme  court  is  thus 
specified,  the  submission  may  also  specify  the  county  in 
which  the  judgment  shall  be  entered.  If  it  does  not,  the 
judgment  may  be  entered  in  any  county. 

§  2867.  Where  a  submission  is  made  as  prescribed  in 
this  title,  an  additio'ial  arbitrator  or  an  umpire  cannot  be 
selected  or  appointed,  unless  the  submission  expressly^  so 
provides.  Where  a  submission,  made  either  as  prescnbed 
m  this  title  or  otherwise,  provides  that  two  or  more  arbi- 
trators, therein  designated,  may  select  or  appoint  a  person 
as  an  additional  arbitrator  or  as  an  umpire,  the  selection  or 
appointment  must  be  in  writing.  An  additional  arbitrator 
or  umpire  must  sit  with  the  original  arbitrators,  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection 
or  appointment,  the  matter  must  be  reheard,  unless  a  re- 
hearing is  waived  in  the  submission,  or  by  the  subsequent 
vn-itten  consent  of  the  parties,  or  their  attorneys. 

§  8868.  Subject  to  the  terms  of  the  subnusrfon,  if  any 
are  specified  therein,  the  arbitrators,  selected  as  prescribed 
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in  this  title,  must  appoint  a  time  and  place  for  the  hearing 
of  the  matter  submitted  to  them  ;  and  must  cause  notice 
thereof  to  be  given  to  each  of  the  parties.  They,  or  a 
majority  of  them,  may  adjourn  the  hearing  from  time  to 
time,  upon  the  application  of  either  party,  for  good  cause 
shown,  or  upon  their  own  motion  ;  but  not  beyond  the  day 
fixed  in  the  submission  for  rendering  their  award,  unless 
the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

§  S869.  Before  hearing  anj^  testimony,  arbitrators  134  N.  T.  85. 
selected  either  as  prescribed  m  this  title  or  otherwise  must 
be  sworn,  by  an  officer  designated  in  section  eight  hundred 
and  forty-two  of  this  act,  faithfully  and  fairly  to  hear  and 
examine  the  matters  in  controversy,  and  to  make  a  Just 
award,  according  to  the  best  of  their  understanding ;  unless 
the  oath  is  waivSi,  by  the  written  consent  of  the  parties  to 
the  submission,  or  their  attorneys. 

^  S870.  The  arbitrators,  selected  either  as  prescribed  in 
this  title,  or  otherwise,  or  a  majority  of  them,  may  require 
any  pet  son  to  attend  before  them  as  a  witness ;  and  they 
have,  and  each  of  them  has,  the  same  powers,  with  respect 
to  all  the  proceedings  before  them,  which  are  conferred, 
by  the  provisions  of  title  second  of  chapter  ninth  of  this 
act,  upon  a  board,  or  a  member  of  a  board,  authorized  by 
law  to  hear  testimony. 

§  8871.  All  the  arbitrators,  selected  as  prescribed  in  s6Him,4fr, 
this  tide,  must  meet  together,  and  hear  all  the  allegations 
and  proofs  of  the  parties ;  but  an  award  by  a  majority  of 
them  is  valid,  unless  the  concurrence  of  all  is  expressly 
required  in  the  submission.  Unless  it  is  otherwise  expressly 
provided  in  the  submission,  the  award  may  require  the 
payment,  by  either  party,  of  the  arbitrators'  fees,  not  ex- 
ceeding the  fees  allowed  to  a  like  number  of  referees  in 
the  supreme  court ;  and  also  their  expenses, 

§  2378.  To  entitle  the  award  to  be  enforced,  as  pre-  184N.  Y.sc. 
scribed  in  this  title,  it  must  be  in  writing  and,  within  the 
time  limited  in  the  submission,  if  any,  subscribed  by  the 
arbitrators  making  it ;  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  ;  and  either 
filed  in  the  office  of  the  clerk  of  the  court,  in  which,  by 
the  submission,  judgment  is  authorized  to  be  entered  upon 
the  awards  or  delivered  to  one  of  the  parties,  or  his  attorney. 

%  2878«  At  any  time  within  one  year  after  the  award  is 
made,  as  prescribed  in  the  last  section,  any  party  to  the 
submission  may  apply  to  the  court,  specified  in  the  sub- 
mission, for  an  order  confirming  the  award ;  and  there- 
upon the  court  must  grant  such  an  order,  unless  the  award 
is  vacated,  modified,  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  served,  upon 
the  adverse  party  to  the  submission,  or  his  attorney,  as 
prefcribed  by  law  for  service  of  notice  of  a  motion  upon 
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sm  attorney  in  an  action  in  the  same  court.  In  the  supreme 
court,  the  motion  must  be  made  within  the  judicial  district, 
embracing  the  county  where  the  judgment  is  to  be  entered. 

§  2374.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  vacatmg 
the  award,  upon  the  application  of  either  party  to  the  sub- 
mission : 

1.  Where  the  award  was  procured  by  corruption,  frauJ, 
or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  iu 
the  arbitrators,  or  either  of  them. 

8.  Where  the  arbitrators  were  guilty  of  misconduct,  in 
refusing  to  postpone  the  hearing,  upon  sufficient  cause 
stibwn,  or  in  refusing  to  hear  evidence,  pertinent  and 
material  to  the  controversy ;  or  of  any  other  misbehavior, 
by  which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so 
imperfectly  executed  them,  that  a  mutual,  final,  and  defin- 
ite award,  upon ,  the  subject  matter  submitted,  was  not 
made. 
137N.Y.206.  Where  an  award  is  vacated,  and  the  time,  within  which 
the  submisi^ion  requires  the  award  to  be  made,  has  not  ex- 
pired, the  court  may,  in  its  discretion,  direct  a  rehearing  by 
the  arbitrators. 

§  2375.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  modifying 
or  correcting  the  award,  upon  the  application  of  either 
party  to  the  submission : 

1.  Where  there  was  an  evident  miscalculation  of  figures, 
or  an  evident  mistake  in  the  description  of  any  person, 
thing,  or  property,  referred  to  in  the  award 

2.  Where  the  arbitrators  have  awarded  upon  a  matter 
not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy,  and,  if  it  had  been 
a  referej  s  report,  the  defect  could  have  been  amended  or 
disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to 
effect  the  intent  thereof,  and  promote  justice  between  the 
parties. 

§  2376.  Notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect an  award,  must  be  served  upon  the  adverse  party  to 
the  submission,  or  his  attorney,  within  three  months  after 
the  awai-d  is  filed  or  delivered,  as  prescribed  by  law  for 
service  of  notice  of  a  motion  upon  an  attorney  in  an  action. 
For  the  pui  poses  of  the  motion,  any  judge,  who  might 
make  an  order  to  stay  the  proceedings  in  an  action  brought 
in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverae 
party  to  enforce  the  award. 

S  2877.  Where  the  court  vacates  an  award,  costs,  not 
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ezceediDg  twenty-five  dollars  and  disbursements,  may  be 
awarded  to  the  prevailing  party  ;  and  the  payment  thereof 
may  be  enforced,  in  like  manner  as  the  payment  of  costs 
upon  a  motion  in  an  action. 

§  2878.  Upon  the  granting  of  an  order,  confirming, 
modifying,  or  correcting  an  award,  judgment  may  be 
entered  in  conformity  therewith,  as  upon  a  referee's  report 
in  an  action,  except  as  is  otherwise  prescribed  in  this 
title.  Costs  of  the  application,  and  of  the  proceedings 
subsequent  thereto,  not  exceeding  twenty-five  dollars  ^nd 
disbursements,  may  be  awardea  by  the  court,  in  its  dis- 
cretion. If  awarded,  the  amount  thereof  must  be  included 
in  the  judgment. 

§  8379.  Immediately  after  entering  judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which 
constitute  the  jud^ent  roll : 

1.  The  submission  ;  the  selection  or  appointment,  if  any, 
of  an  additional  arbitrator,  or  umpire ;  and  each  written 
extension  of  the  time,  if  any,  within  which  to  make  the 
award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an 
application  to  confirm,  modify,  or  correct  the  award,  and  a 
copy  of  each  order  of  the  court,  upon  such  an  application. 

4j  A  copy  of  the  judgment. 

The  judgment  may  he  docketed,  as  if  it  was  rendered  in 
an  action. 

§  2880.  The  judgment  so  entered  has  the  same  force  and 
effect,  in  all  respects,  as,  and  is  subject  to  all  the  provisions 
of  law  relating  to,  a  judgmest  in  an  action  ;  and  it  may  be 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court 
in  which  it  is  entered. 

§  2881.  An  appeal  may  be  taken  from  an  order  vacat-  5  cIt.  Fn^ 
ing  an  award,  or  from  a  judgment  entered  upon  an  award,  279. 
as  from  an  prder  or  judgment  in  an  action.  The  proceed- 
ings upon  such  an  appeal,  including  the  judgment  there- 
upon, and  the  enforcement  of  the  judgment,  are  governed 
by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  as 
they  are  applicable. 

§  2382.  The  death  of  a  party  to  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  or  the  appoint- 
ment of  a  committee  of  the  person  or  property  of  such  a 
party,  as  prescribed  in  title  sixth  of  this  chapter,  operates 
as  a  revocation  of  the  submission,  if  it  occurs  before  ttx9 
award  is  filed  or  delivered  ;  but  not  afterwards.  Where 
a  party  dies  afterwards,  if  the  submission  contains  a  stipu- 
lation, authorizing  the  entry  of  a  judgment  upon  the  award, 
the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of.  or  upon  notice  to,  his  exe- 
cutor or  administrator,  or  a  temporary  administrator  of  nig 
estate ;  or,  where  it  relates  to  real  property,  his  heir  or  d9- 
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Tisee,  who  has  sacceededto  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the  person,  of  a 
party,  is  appointed,  after  the  awsu'd  is  filed  or  delivered,  the 
award  may  be  confirmed,  vacated,  modified,  or  corrected, 
upon  the  application  of,  or  notice  to,  a  committee  of  the  prop- 
erty ;  but  not  otherwise,  lu  a  case  spedfied  in  this  section, 
a  judge  of  the  court  may  make  an  order,  extending  the  time 
within  which  notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.  Upon  confirming  an 
a^aid,  where  a  party  has  died  since  it  was  filed  or  delivered . 
the  court  must  enter  jud^ent  in  the  name  of  the-  original 
party ;  and  the  proceedmgs  thereupon  are  the  same,  as 
where  a  party  dies  after  a  verdict. 

15  Civ.  Pro.       I  8888.  A  submission  to  arbitration,  made  either  aspre- 

119  N  Y  475  '^"'^^  ^^  ^^^^  ^^^^^  ^^  otherwise,  cannot  be  revoked  by  either 
party,  after  the  allegations  and  proofs  of  the  parties  have 
been  closed,  and  the  matter  finally  submitted  to  the  arbitra- 
tors for  their  decision.  A  revocation,  when  allowed,  must 
be  made  by  an  instrument  in  writing,  signed  bv  the  revok- 
ing party,  or  his  authorized  agent,  and  delivered  to  the  arbi- 
trators, or  one  of  them  ;  and  it  is  not  necessary,  in  any  case, 
that  the  instrument  of  revocation  should  be  under  seal. 
Any  party  to  a  submission  noay  thus  revoke  it ;  whether  he 
is  a. sole  party  to  the  controversy,  or  one  of  two  or  more 
parties  on' the  same  side.' 

§  2184.  Where  a  party  expressly  revokes  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  any 
other  party  to  the  submission  may  maintain  an  action 
against  him,  «nd  also  against  his  sureties,  if  any,  upon  the 
submission,  or  any  instrument  collateral  thereto,  in  which 
action  the  plaintiff  may  recover  all  the  costs  and  other  ex- 
penses, and  all  the  damages,  which  he  has  incurred  in  pre- 
paring for  the  arbitration,  and  in  conducting  the  proeeed- 
mgs  to  the  time  of  the  revocation.  Either  of  the  arbitrators 
may  recover,  in  an  action  against  the  revoking  party,  bis 
reasonable  fees  and  expense?. 

§  2886.  A  sum,  penalty,  forfeiture,  or  damages,  shall 
not  be  recovered  for  a  revocation  of  a  submission  to  arbitra- 
tion, made  either  as  prescribed  in  tliis  title  or  otherwise, 
except  as  prescribed  in  the  last  section ;  notwithstanding 
any  stipulated  damages,  penalty,  or  forfeitiue,  expressed 
in  the  submission,  or  in  any  instrument  collateral  thereto. 

g  2886.  This  title  does  not  affect  any  right  of  action  in 
affirmance,  disaffirmance,  or  for  the  modification  of  a  sub- 
mission, made  either  as  prescribed  in  this  title  or  otherwise, 
or  upon  an  instrument  collateral  thereto,  or  upon  an  award 
made  or  purporting  to  be  made  in  pursuance  thereof.  And, 
except  as  o  herwise  expressly  prescribed  therein,  this  title 
does  not  affect  a  submission,  made  otherwise  than  as  pre- 
scribed therein,  or  any  proceedings  taken  pursuant  to  such 
#  submission,  ot  any  instrument  collateral  thereto. 


TITLE  IX 

Proceedings  to  fotedoM  a  mortgage  hy  adveriisemenii 

S  8387.  W&en  mortgage  may  t>e  |  2d99.  Not^  upon  recdrd  of  mori^ 
foreclosed.  gage. 

2388.  Notice  of  sale;  how  given.  8400.  Deeanot  necessary. 

2889.  Id.;  how  served.  2401.  tJosts  allowed. 

2890.  Dnty  of  county  clerk.  2403.  Expenses  allowed. 
2391.  Contents  of  notice  of  sale.  2403.  Taxation  thereof. 

2393.  Sale;  how  postponed.  240-1.  Sarplns  money  to  be  paid 
2893.  Id. ;  how  condacted.  into  supreme  conrt. 

2394.  Mortgagee,  etc  ,  may  pnr-  2405.  Claimant  of  sarplns  mon- 

chase.  ey  to  file  petition. 

2395.  Effect  of  sale.  2406  Application   for    snrplns 

2396.  Affidavit  of  sale,  and  of  money. 

posting,    serving,   etc.,  2107.  Order  for  distribation. 

notices.  2403.  Limitation  of  last  four 
2897.  When  one  affidavit  snffi-  sections. 

ces;  printed  notice  to  2409.  Application  of  this  title 

be  annexed.  to    mortgages    to    the 

2396.  Affidavits   mav  be    filed  State. 

and  recordeo. 

§  2387.  A  mortgage  upon  real  property,  situated  with 
in  the  State,  containing  therein  a  power  to  the  mortgagee, 
or  any  other  person,  to  sell  the  mortgaged  property,  upon" 
default  being  made  in  a  condition  of  the  mortofage,  may 
be  foreclosed,  in  the  manner  prescribed  in  this  title,  where 
the  following  requisites  concur : 

1.  Default  has  been  mads  in  a  condition  of  the  mort- 
gage, whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt 
secured  by  the  mortgage,  or  any  part  thereof ;  or,  if  such  an 
action  has  been  brought,  it  has  been  discoatiniied,  or  final 
judgment  has  been  rendered  therein  against  the  plaintiff, 
or  an  execution,  issued  upon  a  judgment  rendered  therein 
in  favor  of  the  plaintiff,  has  been  returned  wholly  or  partly, 
unsatisfied* 

3..The  mortgage  has  been  recorded  in  the  proper  book 
for  recording  mortgages,  in  the  county  wherein  the  prop- 
erty is  situated. 

§  2388.  \Am*d  1894.}  The  person  entitled  to  execute  the 
power  of  sale,  must  give  notice,  in  the  following  manner, 
t  lat  the  mortgage  will  be  foreclosed,  by  n.  sale  of  the  mort- 
gaged property,  or  a  part  thereof,  at  a  time  and  place  speci- 
fied in  the  notice : 

1.  [Am'd  1894:,  amendment  to  take  effect  September  1,  1894.] 
A  copy  of  the  uotice  must  be  pabiished  at  least  once  in  eacn 
of  ,ihe  twelve  weeks  immediately  preceding  the  day  of  sale 
in  a  newspaper  published  in  the  county,  or  in  a  municipal 
corporation,  a  part  of  which  is  'nithin  the  county,  in  which 
the  property  to  be  sold  or  a  part  thereof  is  situated. 

2.  A  copy  of  the  noticp  must  be  fastened  up,  at  least 
eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be 
sold  is  situated,  is  directed  to  be  held  ;  or,  if  there  are  two 
or  more  such  buildings  in  the  same  county,  then  in  a  like 
place,  at  or  near  the  entrance  of  the  building  neatest  to  the 
property ;  or,  in  the  city  and  county  of  New  York,  in  a 
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like  place,  at  or  near  the  entrance  of  the  building,  where 
the  court  of  common  pleas  for  that  city  and  coimty  ia  di- 
rected by  law  to  be  held* 

8.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty- 
four  days  before  the  day  of  sale,  to  the  clerk  of  each  county, 
wherein  the  mortgaged  property,  or  any  part  thereof,  is 
situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in 
the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon 
his  executor  or  administrator.  A  copy  of  the  notice  may 
also  be  served,  in  like  manner,  upon  a  subsequent  grantee 
or  mortgagee  of  the  property,  whose  conveyance  was  re- 
corded, m  the  proper  office  for  recor()ing  it  in  the  county, 
at  the  time  of  the  first  publication  of  the  notice  of  sale ; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or 
widow  of  each  subsequent  grantee,  whose  conveyance  was 
so  recorded,  then  having  an  inchoate  or  vested  right  of 
dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of  the 
mortgage ;  or  upon  any  person,  thea  having  a  lien  upon  the 
property,  subsequent  to  the  mortgage,  by  virtue  of  a  judg- 
ment or  decree,  duly  docketed  in  the  county  clerk's  office 
and  constituting  a  specific  or  f^eneral  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed 
hj  the  person  entitled  to  execute  the  power  of  sale,  unless 
his  name  distinctly  appears  in  the  body  of  the  notice,  in 
which  case,  it  may  be  subscribed  by  his  attorney  or  agent. 

§  8889.  Service  of  notice  of  the  sale,  as  prescribed  in 
subdivision  fourth  of  the  last  section,  must  be  made  as 
follows : 

1.  [Am*d  1887.]  Upon  the  mortgagor,  his  wife,  widow, 
executor  or  administrator,  or  a  subsequent  grantee  of  che 
property,  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  by  delivering  a  copy  of  the  notice,  as  prescribed  in 
article  first  of  title  first  of  chapter  fifth  of  this  act,  for  de- 
livery of  a  copy  of  the  summons  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served,  or  by  leaving 
such  a  copy,  addressed  to  the  person  to  be  served,  at  his 
dwelling-house  with  a  person  of  suitable  age  and  discretion, 
at  least  fourteen  days  before  the  day  of  sale.  If  said 
mortgagor  is  a  foreign  corporation,  or  being  a  natural  per- 
son, he,  or  his  wife,  widow,  executor  or  administrator,  or  a 
subsequent  grantee  of  the  property  whose  conveyance  is 
upon  record,  or  his  wife  or  widow,  is  not  a  resident  of  •or 
within  the  State,  then  service  thereof  may  be  made  upon 
them  in  like  manner  without  the  state,  at  least  twenty-eight 
days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or 
by  depositing  a  copy  of  the  notice  in  the  post-office,  prop- 
erly enclosed  in  a  post  paid  wrapper,  directed  to  the  person 
to  be  served,  at  his  place  of  residence,  at  least  twenty-eight 
days  before  the  day  of  sale. 

g  8890*  A  county  clerk,  to  whom  a  copy  of  a  notice  of 
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sale  is  delivered,  as  ptescribed  in  subdivision  third  of  the  last 
section  but  one,  must  forthwith  affix  it  in  a  book,  kept  in 
his  ofi9ce  for  that  purpose ;  must  make  and  subsenbe  a 
minute,  at  the  bottom  of  the  copy,  of  the  time  when  he 
received  and  affixed  it ;  and  must  index  the  notice  to  the 
name  of  the  morgagor. 

§  8391.  The  notice  of  sale  must  specify  : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and 
of  each  assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and 
the  place  where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the 
time  of  the  first  publication  of  the  notice  ;  and,  if  any  sum 
secured  by  the  mortgage  is  not  then  due,  the  amount  to 
become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming 
substantially  to  that  contained  in  the  mortgage. 

§  239S.  The  sale  may  be  postponed,  from  time  to  time. 
In  that  case,  a  notice  of  the  postponement  must  be  published, 
as  soon  as  practicable  thereafter,  in  the  newspaper  in  which 
the  original  notice  was  published  ;  and  the  publication  of 
the  original  notice,  and  of  each  notice  of  postponement, 
must  be  continued,  at  least  once  in  each  week,  untill  the 
time  to  which  the  sale  is  finally  postponed* 

§  8393.  The  sale  must  be  at  public  auction,  in  the  dav-  &l  Hon,  457, 
time,  on  a  day  other  than  Sunday  or  a  public  holiday,  in 
the  county  in  which  the  mortgaged  property,  or  a  part 
thereof,  is  situated  ;  except  that,  where  the  mortgage  is  to 
the  people  of  the  State,  the  sale  may  be  made  at  the  capitol. 
If  the  property  consists  of  two  or  more  distinct  farms, 
tracts,  or  lots,  they  must  be  sold  separately  ;  and  as  man^ 
only  of  the  distinct  farms,  tracts,  or  lots,  ^lall  be  sold,  as  it 
is  necessary  to  seU,  in  order  to  satisfy  the  amount  due  at  the 
time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law. 
But  where  two  or  more  buildiugs  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the 
other,  they  must  be  sold  together, 

§  2394.  The  mortgagee,  or  his  assignee,  or  the  legal  rep- 
resentative of  either,  may,  fairly  and  in  good  faim,  pur- 
chase the  mortgaged  property,  or  any  part  thereof,  at  the 
sale. 

§  8395.  [AnCd  1889.]  A  sale,  made  and  conducted  as 
prescribed  in  this  title,  to  a  purchaser  in  good  faith,  is 
equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to 
foreclose  a  mortgage,  so  far  only  as  to  be  an  entire  bar  of 
all  claim  or  equity  of  redemption,  upon,  or  with  respect  to 
the  property  sold,  of  each  of  the  following  persons  : 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  admin- 
istrator. 

2.  Each  person,  claiming  under  any  of  them,  by  virtue 
of  a  title,  or  of  lien  by  judgment  or  decree,  Bubsequent  to 
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tlie  mortgage,  upon  whom  the  notice  of  sale  was  serred,  as 
prescribe  m  this  title. 

8.  Each  person  so  claiming,  whose  assignment,  mort- 
gage, or  other  conveyance  was  not  duly  recorded  in  the 
proper  book  for  recording  the. same  in  the  county,  or  whose 
judgment  or  decree  was  not  duly  docketed  in  the  cjonnty 
clerk's  oflftce,  at  the  time  of  the  aelivery  of  a  copy  of  the 
notice  of  said  sale  to  the  clerk  of  the  county;  and  the 
executor,  administrator  or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien 
or  incumbrance,  created  subsequent  to  the  mortgage,  at- 
taching to  the  title  or  interest  of  any  person,  designated  in 
either  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  sub- 
sequent grantee,  upon  whom  notice  of  the  sale  was  served 
as  prescribed  in  this  title,  where  the  lien  of  the  mortgage 
was  superior  to  her  contingent  or  vested  right  of  dower,  or 
her  estate  in  dower, 

S  2396.  An  affidavit  of  the  sale,  stating  the  time  wh^i, 
and  the  place  where,  the  sale  was  made,  the  sum  bid  for 
each  distinct  parcel,  separately  sold  ;  and  the  name  of  the 
purchaser  of  each  distinct  parcel,  may  be  made  by  the  per- 
son, who  officiated  as  auctioneer  upon  the  sale.  An  affida- 
vit of  the  publication  of  the  notice  of  sale,  and  of  the  no- 
tice or  notices  of  postponement,  if  any,  maybe  made  by 
the  publisher  or  printer  of  the  newspaper  m  which  they 
were  published,  or  by  the  foreman  or  principal  clerk.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
the  entrance  of  the  proper  court  house,  may  be  made  by 
the  person  who  so  affixed  it,  or  by  any  person  who  saw  it 
so  affixed,  at  least  eighty-four  days  before  the  day  of  sale. 
An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the 
book,  kept  by  the  county  clerk,  may  be  made  by  the 
county  clerk,  or  by  any  person  who  saw  ?*  so  affixed,  at 
least  eighty-four  days  before  the  day  of  sale.  An  affidavit 
of  the  service  of  a  copy  of  the  notice  upon  the  mortgagor, 
or  upon  any  other  person,  upon  whom  the  notice  must  or 
may  be  served^  may  be  made  by  the  person  who  made  the 
service.  Where  two  or  more  distinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with 
respect  to  each  parcel,  or  one  set  of  affidavits  may  be  made 
for  all  the  parcels. 

§  2397.  [Am*d  1882.]  The  matters  required  to  be  con- 
tained in  any  or  all  of  the  affidavits  specified  in  the  last 
section  may  be  contained  in  one  affidavit  where  the  same 
person  deposes  with  respect  to  them.  A  printed  copy 
of  the  notice  of  sale  must  be  annexed  to  each  affidavit; 
and  a  printed  copy  of  each  notice  of  postponement  must 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affi- 
davit of  sale.  But  one  copy  of  the  notice  suffices  for 
two  or  more  affidavits,  where  ttiey  all  refer  to  it,  and 
are  annexed  to  each  other,  and  filed  and  recorded  together. 
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%  S896.  The  affidavits,  specified  in  the  last  two  secticntt^ 

may  be  filed  in  the  office  for  recording  deeds  and  mort« 
gages,  in  the  county  where  the  sale  took  place.  They 
must  be  recorded  at  length  by  the  officer  with  whom  thej 
are  filed,  in  the  proper  book  for  recording  mortgages.  The 
original  affidavits,  so  filed,  the  record  thereof,  blq  a  certi- 
fied copy  of  the  record,  are  presumptive  evidence  of  the 
matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  proper^ 
sold  is  situated  in  two  or  more  coimties,  a  copy  of  the  affi- 
davits, certified  by  the  officer  with  whom  the  originals  are 
filed,  may  be  filed  and  recorded  in  each  other  county, 
wherein  any  of  the  property  is  situated.  Thereupon  the  ' 
copy  and  the  record  lihereof  have  the  like  effect,  with  re- 
spect to  the  property  in  that  county,  as  if  the  originals  were 
duly  filed  and  recorded  therein. 

§  2899.  A  clerk  or  a  register,  who  records  any  affida- 
vits, or  a  certified  copy  thereof,  filed  with  him.  must  make 
a  note,  upon  the  margin  of  the  record  of  the  mortgage,  in 
his  office,  referring  to  the  book  and  page,  or  the  copy 
tbereof ,  where  the  affidavits  are  recorded. 

§  8400.  The  purchaser  of  the  mortgaged  premises,  L  l:>  i-K  207 
upon  a  sale  conducted  as  prescribed  in  this  title,  obtams  . 
title  thereto,  against  all  persons  bound  by  the  sale,  without 
the  execution  of  a  conveyance.  Ssoept  where  he  is  the 
person  authorized  to  execute  the  power  of  sale,  such  a  pur- 
chaser also  obtains  title,  in  like  manner,  upon  payment  of 
the  purchase-mon^,  and  compliance  with  the  other  terms 
of  sale,  if  any,  without  the  filing  and  recording  of  the  affi- 
davits as  prescribed  in  the  last  section  but  one.  But  he  is 
not  bound  to  pay  the  purchase-money,  until  Uie  affidavits, 
specified  in  that  section,  with  respect  to  the  property  pur- 
chased by  him,  are  filed,  or  delivered  or  tendered  to  him 
for  filing. 

§  2401.  The  following  costs,  in  addition  to  the  expenses 
specified  in  the  next  section,  are  allowed,  in  proceedings 
taken  as  prescribed  in  this  title : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary 
copy  thereof,  for  each  folio,  thirteen  cents. 

3.  For  serving  each  copy  of  the  notice  of  sale,  required 
or  expressly  permitted  to  be  served  by  this  title,  and  for 
affixing  each  copy  thereof,  required  to  oe  affixed  upon  the 
court-house,  as  prescribed  in  this  title,  one  dollar. 

8.  For  superintending  the  sale,  and  attending  to  the  exe- 
cution of  the  necessary  papers,  ten  dollars. 

§  2402.  The  sums,  actually  paid  for  the  following  ser- 
vices not  exceeding  th  fees  allowed  by  law  for  those  ser- 
vices, are  allowed  m  proceedings,  taken  as  prescribed  in 
this  title . 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or 
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notices  of  pofltponetnent,  if  any,  for  a  period  not  exceeding 
twenty-four  weeks. 

2.  For  the  services  specified  in  section  two  thousand 
three  hundred  and  ninety  of  this  act  • 

8.  For  recording  the  affidavits;  and  also,  where  the 
property  sold  is  situated  in  two  or  more  counties,  for 
making  and  recording  the  necessary  certified  copies  thereol 

4.  For  necessary  postage,  and  searches. 

§  8408.  The  costs  and  expenses  must  be  taxed,  upon 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place, 
upon  the  request  and  at  the  expense  of  any  person,  in- 
terested in  the  payment  thereof.  Each  provision  of  this  act, 
relating  to  the  taxation  of  costs  in  the  supreme  court,  and 
the  review  thereof,  applies  to  such  a  taxation. 

§  8404.  An  attorney  or  other  person  who  receives  any 
money,  arising  upon  a  sale,  made  as  prescribed  in  this  title, 
must,  within  ten  days  after  he  receives  it,  pay  into  the 
supreme  court  the  surplus,  exceeding  the  sum  due  and  to 
become  due  upon  the  mortgage,  and  die  costs  and  expenses 
of  the  foreclosure,  in  like  manner  and  with  like  effect,  as  if 
the  proceedings  to  foreclose  the  mortgage  were  taken  in  an 
action,  brought  in  the  supreme  court,  and  triable  in  the 
county  where  the  sale  took  place. 

§  8406.  A  person,  who  had,  at  the  time  of  the  sale,  an 
interest  in  or  lien  upon  the  property  sold,  or  a  part  thereof, 
may,  at  any  time  before  an  order  is  made,  as  prescribed  in 
the  next  section  but  one,  file  in  the  office  of  the  clerk  of  the 
county,  where  the  sale  took  place,  a  petition,  stating  the 
nature  and  extent  of  his  claim,  and  praying  for  an  order, 
directing  the  payment  to  him  of  the  surplus  money,  or  a 
part  thereof. 

§  8406.  A  person  filing  a  petition,  as  prescribed  in  the 
last  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  supreme  court,  at  a  term  held 
within  the  judicial  district,  embracing  the  county  where  his 
petition  is  nled,  for  an  order,  pursuant  to  the  prayer  of  his 
petition.  Notice  of  the  application  must  be  served,  in  the 
manner  prescribed  in  this  act  for  the  service  of  a  i>aper 
upon  an  attorney  in  an  action,  upon  each  person,  who  has 
filed  a  like  petition,  at  least  eight  days  before  the  applica- 
tion ;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon 
his  executor  or  administrator.  But,  if  it  is  shown  to  the 
court,  by  affidavit,  that  service  upon  any  person,  required 
to  be  served,  cannot  be  so  made  with  due  diligence,  notice 
may  be  given  to  him  in  any  manner  which  the  court 
directs. 

§  8407.  Upon  the  presentation  of  the  petition,  with  due 
proof  of  notice  of  application,  the  court  must  make  an 
order,  referring  it  to  a  suitable  person,  to  ascertain  and  re- 
port the  amount  due  to  the  p^itioner,  and  to  each  other 
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peiBon,  which  is  *a  Hen  upon  the  surplus  money,  and  the 
priorities  of  the  seyeral  liens  thereupon.  Upon  the  coming 
in  a  ad  confirmation  of  the  referee's  report,  the  court  must 
make  such  an  order  for  the  distribution  of  the  suiploa 
money,  as  justice  requires. 

§  2408-  The  last  four  sections  do  not  apply  to  surplus 
money,  arising  upon  the  sale  of  real  property,  of  which  a 
decedent  died  seized,  where  letters  testamentary  or  letters 
of  administration,  upon  the  decedent's  estate,  were,  within 
four  years  before  the  sale,  issued  from  a  suirogate's  court 
within  the  State,  haring  jurisdiction  to  issue  them. 

§  2409-  [Anid  1882.]  This  title  does  not  affect  any 
provision  of  Uw,  inconsistent  therewith,  especially  relating 
to  the  foreclosure  of  mortgages  to  the  people  of  the  State, 
or  to  the  commissioners  for  loaning  certain  moneys  of  tho 
United  States. 


TITLE  X. 

Proceedings  to  change  the  name  of  an  in^vidual  or  Corponik' 

Uon. 

S  3410.  Petition  by  indiTidnal.  effect. 

3411.  Petition  by  corporation.  |  2416.  Bubatitution  of  new  name 

3412.  Contents  of  petition.  in  pending    acUon   or 

3413.  Notice  of  presentation  of  proceeding. 

petition.  2417.  Beports  by  (derks  to  State 

3414.  Order.  officers. 
3416.  When     change    to     take 

§  2410*  [Am*d  1887,  1893.]  A  petition  for  leave  to  §  liM.Oon- 
assume  another  name  may  be  made  by  a  resident  of  the ,  "^^  ^^^ 
State  to  the  county  court  of  the  county  in  which  he  resides, 
or,  if  he  resides  in  the  city  of  New  York,  either  to  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  or  to 
the  city  court  of  New  York,  or,  if  he  resides  in  the  city  of 
Brooklyn,  either  to  the  county  court  of  Kings  county  or  to 
the  city  court  of  Brooklyn,  or,  if  he  resides  in  the  dty  of 
Buffalo,  either  to  the  county  court  of  Erie  county  or  to  the 
superior  court  of  the  city  of  Buffalo.  The  petition  of  an 
infant  shall  be  made  by  his  general  guardian,  -or  by  the  guard- 
ian of  his  person^  or  by  his  next  friend. 

§  2411.  [Am'd  1893.]  A  petition  to  assume  another 
corporate  name  may  be  made  by  a  domestic  corporation, 
whether  incorporated  by  a  gener^  or  special  law,  to  the 
supreme  court  at  a  special  term  thereof,  held  in  the  judicial 
district  in  which  its  principal  business  office  shall  be  situated. 
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or,  if  it  bo  ot'..er  than  n  stock  cori  oraion,  at  a  special  term 
hM  in  tLe  judicial  district  in  wbich  its  certificate  of  incor* 
poration  is  tiled  or  recorded,  or  in  which  its  principal  prop> 
erty  is  sitaated,  or  in  which  its  priQcipnl  operations  are  or 
theretofomhare  been  condnott-d.  If  it  be  a  banking,  insnr- 
ance  or  railroad  corporation,  the  petition  most  be  authorized 
by  a  resolution  of  the  directors  of  the  corporation,  and 
approTed  it'  a  banking  corporation,  by  the  superintentent  of 
banks;  if  an  insurance  corporation,  by  the  superintendent 
of  insurance,  and  if  a  railroad  corporation,  by  the  board  (f 
railroad  commissioners.  The  petition  to  change  the  name 
of  any  other  corporation  must  have  annexed  thereto  a  certifi- 
cate of  the  8eoretary  of  State,  that  the  name  which  such 
corporation  proposes  to  assume  is  not  the  name  of  any  other 
domestic  corporation  or  a  name  which  he  deems  bo  nearly 
resembling  it,  as  to  be  calculated  to  deceive. 

.§•2412.  [Am*d  ISdS.]  The  petition  must  be  in  writing, 
signed  by  the  petitioner  Hnd  verified  in  like  miinn<  r  ns  a 
pleading  in  a  court  of  record,  and  must  specify  the  f<ronudii 
of  the  application,  the  name,  age  and  residence  of  the  indi- 
vidual whose  name  is  propose  d  to  be  changed,  and  the  name 
which  he  proposes  to  assume,  and  if  the  petitioiier  be  a  c  )r- 
pt^ration,  its  present  name,  and  the  name  it  proposes  to 
assume,  wbich  must  not  be  the  name  of  any  other  c  rpora- 
tion,  or  a  name  so  nearly  resembling  it  ns  to  be  calculated  to 
deceive;  auil  if  it  be  a  railroad  corporation,  a  corporation 
having  banking  powers  or  the  power  to  make  loans  npon 
pledges  or  deposits,  or  to  make  insurances,  that  the  petition 
ban  been  duly  authorized  by  a  resolution  of  the  directors  of 
the  corporation  and  approved  l*y  the  proper  officer. 

§  2413.  [Am'd  1893,  1894.]  If  the  petition  be  to  change 
"the  name  of  an  infant,  and  is  made  by  the  infant's  next 
friend,  notice  of  the  time  and  place  at  which  the  petition 
will  be  presented  must  be  served  upon  the  father,  or  if  he  is 
dead  or  can  not  be  found,  upon  the  mother,  or  if  both  are 
dead  or  can  not  be  found,  upon  the  general  guardian  or 
guardian  of  the  person  of  the  infant,  in  like  mai^ner  as  a  no- 
tice of  a  motion  upon  an  attorney  in  an  notion,  unhss  it 
appears  to  the  satisfaction  of  the  court  that  the  infant  has 
n<»f4ther  or  mother;  or  that  both  reside  without  the  State  or 
caa  not.be  found,  and  that  he  has  no  guard iun  residing 
within  thin  state,  in  wbich  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  perRonsandin  tmch 
manner  as  the  court  thinks  proper.  If  the  petition  be  made  by 
a  corporation  located  elsewhere  than  in  the  city  nnd  county 
of  New  York,  notio^of  the  presentation  thereof  shall  1  e  puh^ 
li^hed  once  in  each  week  for  hix  successive  weeks  in  thestute 
paper  (at  Albany  in  which  notices  by  state  officers  are  au- 
thorized by  law  to  be  published),  and  in  a  newspaper  of 
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every  coxinty  in  whioh  snoh  corporation  shall  haye  a  buAinass 
office,^  or  if  it  has  no  businosa  office,  ci  the  county  in  whioh 
its  pzinoipal  ooT|  orate  property  is  situated  or  in  which  its 
operations  nre  or  theretofore  have  been  principally  eoa- 
ducted,  which  newspaper,  if  it  be  a  banking  oorporation, 
shatl  be  designated  by  the  superintendent  of  banks,  if  any 
insurance  corporation,  by  the  superintendent  of  insurance, 
or  if  A  railroad  corporation,  by  the  railroad  commissioners. 
In  the  city  and  county  of  New  Yorksudi  notice  shall  he  pub- 
lished once  in  each  week  for  six  successive  weeks  in  two 
daily  newspapers  pnblished  in  such  county. 

§  2414.  lAm*d  1893.]  If  the  court  to  which  the  peti- 
tiou  is  presented  is  satisfied  thereby,  or  by  the  affidavit  ami 
certificate  pn  senttd  therewith,  that  the  petition  is  true,  and 
that  there  is  no  reasonable  objection  to  the  change  of  nanje 
proposed,  and  if  the  petition  be  to  change  the  name  of  an 
infant,  that  the  intereRts  of  the  infant  will  be  substarttially 
promoted  by  the  change,  and,  if  the  petitioner  be  a  corpora- 
tion, that  the  }>etiiion  has  been  duly  auth>  rized  ai  d  that 
notice  of  the  presentation  of  the' petition,  if  required  by  law, 
]ia.s  been  made,  the  conrt  bhall  make  an  order  authoiiziDg 
the  I  etitioner  to  assume  the  name  proposed  on  a  day  »-peci- 
fied  therein,  Dot  less  than  thirty  dajs  after  the  entry  of  the 
order.  The  order  shall  be  directed  to  be  enter«  d  and  the 
pap  rs  on  which  it  was  granted  to  be  filed  within  ten  davs 
thereafter  in  the  clerk's  office  of  the  county  in  which  the 
petitioner  resides  if  he  be  an  indiviiual,  orintheoffi  e  of 
the  clerk  of  the  court  of  common  pleas  of  the  city  an«l  county 
of  New  York  if  the  orJer  be  made  by  that  coart,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  tie  order 
be  made  by  that  court,  or,  if  the  petitioner  be  a  corporntion, 
in  the  office  of  the  clerk  of  the  connty  in  whi<-h  its  certificate 
of  incorp  ration ,  if  any,  shnll  be  filed,  or  if  th«-re  be  n<  >ne  filed, 
in  which  its  principal  office  t^hall  be  located,  or  if  it  has  no 
busine  s  office,  in  the  connty  in  which  its  principal  property 
is  sitna'ed,  or  in  which  its  operations  are  or  theretolore  have 
been  principally  conducted,  or  in  the  office  of  the  clerk  of 
the  county  in  which  the  special  term  granting  the  order  is 
held;  and,  if  the  petitioner  be  a  corporation,  that  a  certified 
copy  of  such  order  shull,  within  ten  days  after  the  entry 
thereof,  be  filed  in  the  office  of  the  See  etary  of  Stite;  and 
also,  if  it  be  a  backing  corporation,  in  the  office  of  tbesnper- 
intendent  of  banks,  or  if  it  be  an  insurance  cori^oration,  in 
the  office  of  the  superintendent  of  insurance,  or  if  it  be  a 
railroad  corporation,  in  the  office  of  the  bourd  of  railroad 
eommitisioners.  Such  order  shall  also  direct  the  publi- 
cation, within  ten  days  after  the  entry  thereof  of  a  copy 
thereof  in  a  desijynated  newspaper,  in  the  county  in  which 
the  orde  ris  directed  to  be  entered,  at  least  once  if  the  peti- 
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iioner  be  an  individual,  or  if  the  petitioner  be  a  corporation, 
once  in  eaoh  week  for  four  sncoessiye  weeks.  The  county 
derk,  in  whose  office  an  order  changing  the  name  of  a  cor- 
poration is  entered,  shall  record  the  same  at  length  in  the 
book  kept  in  his  office  for  recording  certificates  of  incor- 
poration. 

§  2415.     \Am*d  1893, 1894.]     If  the  order  shaU  be  fuUy 

complied  with,  and  within  forty  days  after  the  making  of  the 

order,  an  affidavit  of  the  publication  thereof  shall  be  filed 

and  recorded  in  the  office  in  which  the  order  is  entered,  and 

;(  in  each  office  in  which  certified  copies  thereof  are  required 

to  be  filed,  if  any,  the  peiitioner  shaU,  on  and  after  the  day 
specified  for  that  purpose  in  the  order,  be  known  by  the 
name  which  is  thereby  anthorized  t  j  be  assumed,  and  by  no 
oUier  name.  No  proceedings  heretofore  had  under  sections 
two  thousand  four  hundred  and  fourteen  and  two  thousand 
four  hundred  and  fifteen  of  the  code  of  civil  procedure  for 
the  change  of  the  name  of  a  corporation,  shall  be  invalid  by 
reason  of  the  non-filing  of  an  affidavit  of  the  publication  of 
the  order  changing  sucb  ttfttte  within  twenty  days  from  the 
date  thereof. 

§  2416*  [^m'dl893  ]  An  action  or  special  proceeding, 
civil  or  criminal,  commenced  by  or  against  a  person  whose 
name  is  so  changed  shall  not  abate,  nor  shall  any  relief,  re- 
covery or  other  proceeding  therein  be  prevented,  impeded 
or  impaired  in  consequence  of  such  change  ot  name.  The 
plaintiff  in  the  action  or  the  party  instituting  the  special 
proceeding,  or  the  people,  as  the  case  requires,  may,  at  any 
time  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein  by  the  substitution  of  the  new  name, 
without  costs  and  without  prejudice  to  the  action  or  pro- 
ceeding. 

§  2417.  Mm'dl893.]  The  clerk  of  each  county  and  of 
8  1167.  Gon-  ^^^  court,  shall  annually,  in  the  month  of  December,  re- 
aoi.  Act.  port  to  the  Secretary  of  State,  all  changes  of  names  of  indi- 
viduals or  of  corporations,  which  have  been  made  in  pursu- 
ance of  orders  filed  in  their  respective  offices  during  the  past 
year  and  since  the  last  previous  report,  and  also  report  in 
like  manner  to  the  superintendent  ot  banks  all  changes  of 
the  names  of  banking  corporations,  and  to  the  superintend- 
ent of  insurance  all  changes  of  names  of  corporations 
authorized  to  make  insurances.  The  Secretary  of  State 
must  cause  to  be  published  in  the  next  volume  of  the  ses- 
sion laws  a  tabular  statement  showing  the  original  name  of 
each  person  and  corporation  and  the  name  which  he  or  it 
has  been  authorized  to  assume. 


§  2418*    lApparenUy  superseded  in  1893  ^  {  2417  aw 
amended. 
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Proceedings  for  the  Voluntary  DissoMion  of  a   Corporation. 


i  2419.    When  a  majority  of  direc- 
tors, etc.,  may  petition 
for  diBsolntion. 
2430.    Id.;  when  they  are  equal- 
ly divided. 

2421.  Contents  of  petition. 

2422.  Affidavit  to  be  annexed. 

2423.  Presentation  of  patltion, 

etc.      Order    to    show 
cause. 

2424.  Order  to  be  published. 


g  2426.    Id.;  to  be  served  on  cred- 
itors and  stockholders. 

2426.  Hearing. 

2427.  Id.;  original  papers  may 

be  used. 

2428.  Application      for     final 

order. 

2429.  Final  order. 

2430.  Certain  sales,  etc.,  void. 

2431.  Certain  corporations  ex- 

cepted from  this  title. 


f  24 1 9..  K  a  majority  of  the  directors,  trustees,  or  other  29  Hun  429. 


ofiicers,  having  the  mnnagement  of  the  concerns  of  a  cor- 
poration created  by  (  r  under  the  laws  of  the  State,  discover 
that  the  stock,  effects,  and  other  property  thereof  are  not 
sufficient  to  pay  all  just  demandp,  for  which  it  is  liable,  or 
to  afford  a  reasonable  security  to  those  who  may  deal  with 
it,  or  if,  for  any  reason,  they  deem  it  beneficinl  to  the  inter- 
est of  the  stockholders,  that  the  corporation  should  be 
dissolyed;  they  may  present  a  petition,  to  the  supreme 
court,  or  to  a  superior  city  court  of  the  city  where  the 
principal  office  of  the  corporation  is  located,  praying  for  a 
final  order  dissolving  the  corporation,  as  prescribed  in  this 
title. 


22  Abb.  N. 

C.  231. 

128  N.  Y.  550. 

182N.Y.212. 

134N.Y.'i9i. 


§  2420.  [Am*d  1893,  1894.]  If  a  corporation,  created 
under  a  general  statute  of  the  state  for  the  formation  ot  cor- 
porations, has  an  even  number  of  trustees  or  directors,  who 
are  equally  divided  respecting  the  management  of  its  ^airs, 
audthe  entire  stock  of  the  corporation  is,  at  that  time, 
owned  by  the  trustees,  or  directors,  or  is  so  divided,  that 
one-half  th'-reof  is  owned  01  controlled  by  persons  favoring 
the  course  of  one-hulf  of  the  trustees  or  directors,  and  one- 
half  by  persons  favoring  the  course  of  the  other  half  of  them, 
the  trustees  or  directors,  or  one  or  more  of  them,  may  pre- 
sent A  petition  as  prescribed  in  the  last  section.  And  it 
shall  be  the  duty  of  a  majority  of  the  directors  or  trustees  of 
every  corporation  created  by  or  under  the  laws  of  this  state 
to  present  a  petition  as  prescribed  in  the  la  t  section  when- 
evt^r  directed  so  to  do  by  a  majority  in  interest  of  its  stock- 
holders. But  this  section  does  not  apply  to  a  savings  bank, 
a  trust  company,  a  safe  deposit  company,  or  a  ooiporation 
formed  to  rent  safes  in  burglar  and  fire-proof  vaults,  or  for 
the  construction  or  operation  of  a  railroad,  or  for  aiding  in 
the  construction  thereof,  or  for  carrying  on  the  business  of 
banking  or  insurance,  or  intended  to  derive  a  profit  from  the 
loan  or  use  of  money. 


920   DISSOLUTION  OP  CORPORATION.  §§  2421-2423 


4  5.5r>< 


§  242 1.  The  petition  must  show  that  the  case  is  one  of 
those  specified  in  the  last  two  sections,  and  must  state  the 
reasons,  which  induce  the  petitioner  or  petitioners  to  desire 
the  dissolution  of  the  corporation.  A  schedule  must  be 
annexed  to  the  petition,  containing  the  following  matters, 
as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same  : 

1.  A  full  and  true  account  of  all  the  creditors  of  the 
corporation,  and  of  all  unsatis^ed  engagements,  entered 
into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of 
each  creditor,  and  of  each  person  with  whom  such  an 
engagement  was  made,  and  to  whom  it  is  to  be  performed, 
if  known ;  or,  if  either  is  not  known,  a  statement  of  that 
fact. 

3.  A  statement  of  the  sum  owing  to  each  creditor,  or 
other  person  specified  in  the  last  subdivision,  and  the  nature 
of  each  debt,  demand,  or  other  engagement. 

4.  A  statement  of  the  true  cause  aud  consideration  of 
the  indebtedness  to  each  creditor, 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books,  vouchers,  aud 
securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property 
of  the  corporation,  by  judgment,  mortgage,  pledge,  or 
otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of 
the  corporation,  specifying  the  name  of  each  stockholder ; 
his  residence,  if  it  is  known ,  or  if  it  is  not  know  n .  stating  that 
fact ;  the  number  of  shares  belonging  to  him  ;  the  amount 
paid  in  upon  his  shares ;  and  the  amount  still  due  there- 
upon. 

§  2422.  An  affidavit,  made  by  each  of  the  petitioners, 
to  the  effect  that  the  matters  of  fact,  stated  in  the 
petition  and  the  schedule,  are  just  and  true,  so  far  as  the 
affiant  knows  or  has  the  means  of  knowing  the  same,  must 
be  annexed  to  the  petition  and  schedule. 

§  2428.  [AnCd  1889.1  Where  the  petition  is  addressed 
to  the  supreme  court,  the  papers  must  be  presented  at  a 
term  of  that  court,  held  within  the  judicial  district,  em- 
bracing the  county  wherein  the  princijml  office  of  the  cor- 
poration is  located.  In  a  case  specified  in  section  two 
thousand  four  hundred  and  twenty  of  this  act,  the  court 
may,  in  its  discretion,  entertain  or  dismiss  the  application. 
Where  it  entertains  the  application,  or  where  the  case  is  one 
of  those  specified  in  section  two  thousand  four  hundred  and 
nhieteen  of  this  act,  the  court  must  make  an  order,  requir- 
ing all  persons  interested  in  the  corporation  to  show  cause 
before  it,  or  before  a  referee  designiited  i:i  the  order,  at  a 
time  and  place  therein  specified,  not  less  than  three  months 
after  the  punting  of  the  order,  why  the  corporation  should 
not  be  dissolved.    The  order  must  be  entered,  and  the 
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papers  must  bo  filed,  wiihin  tea  days  after  the  order  is 
made,  >K*ith  tbo  cl«  rk  of  the  court,  or,  m  the  supreme  court, 
with  the  clerk  of  the  county  where  the  princip:.!  office  of 
the  corporation  is  located.  If  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  court  that  the  corporation  is  in- 
solYcat,  the  court  may  at  any  stage  of  the  proceeding  before 
final  order,  on  motion  of  the  petitioners  on  notice  to  the 
Attorney-General,  or  on  motion  of  the  Attorney-General  on 
notice  to  the  corporation,  appoint  a  temporary  receiver  of 
the  property  of  tiie  corporation,  which  receiver  shall  have 
all  the  powers  and  be  subject  to  all  the  duties  that  are  de- 
fined as  belonging  to  temporary  receivers  appointed  in  an 
action,  in  section  one  thousand  seven  hundred  and  eighty- 
eight  of  this  act.  The  court  may  also,  in  its  discretion,  at 
any  stage  in  the  proceeding  after  such  appointment  upon 
like  motion  and  notice,  confer  upon  such  temporary  re- 
ceiver the  powers  and  authority,  and  subject  him  to  the 
duties  and  liabilities  of  a  permanent  receiver,  or  as  much 
thereof  as  it  thinks  proper,  except  that  he  shall  not  make 
any  final  distribution  among  the  creditors  and  stockholders, 
before  final  order  in  the  proceedings,  unless  he  is  specially 
directed  so  to  do  by  the  court.  If  such  receiver  be  ap- 
pointed, the  court  may,  in  its  discretion,  on  like  motion  and 
notice,  with  or  without  security,  at  any  stage  of  the  pro- 
ceeding before  the  final  order  grant  an  injunction,  restrain- 
ing the  creditors  of  the  corporation  from  bringing  any  action 
against  the  said  corporation  for  the  recovery  of  a  sum  of 
money,  or  £rom  taking  any  further  proceedings  in  such  an 
action  theretofore  commenced.  Such  injunction  bha  1  have 
the  same  effect  and  be  subject  to  the  same  provisions 
of  law  AS  if  each  creditor  upon  whonrit  be  served,  was 
named  therein. 

6  2424*  A  copy  of  the  order  must  be  published,  as  pre-  i28N.y.R60. 
cribed  therein,  at  least  once  in  each  of  the  three  weeks 
immediately  preceding  the  time  fixed  therein  for  showing 
cause,  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published ;  and  also  in  one  or 
more  newspapers,  specified  m  the  order,  published  in  the 
city  or  county  wherein  the  order  is  entered. 

§  2425*  A  copy  of  the  order  must  also  be  served  upon  4  Month.  L. 
each  of  the  persons,  specified  in  the  schedule  as  a  creditor  Bui.  64. 
or  stockholder  of  the  corporation,  or  as  a  person  to  whom 
an  engagement  of  the  corporation  is  to  be  performed,  other 
than  a  person  whose  residence  is  stated  to  be  unknown,  or 
to  be  without  the  United  States.  The  service  must  be  made, 
either  personally,  at  least  twenty  days  before  the  time 
appointed  for  the  hearing ;  or  by  depositing  a  copy  of  the 
order,  at  least  forty  days  before  the  time  so  appointed,  in 
the  post-office,  inclosed  in  a  postpaid  wrapper,  addressed  to 
the  person  to  be  served,  at  his  residence,  as  stated  in  the 
schedule. 

§  2426.    At  the  time  and  place  specified  in  the  order,  or   3^  jj^  ^g 
at  the  time  and  place  to  which  the  hear  ng  is  adjourned,  the  '      ' 

court,  or  the  referee,  must  hear  the  alle^ationR  and  proofs  of 
^e  parties,  and  determine  the  facts.    If  a  referee  was  not 
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designated  in  the  order  to  show  cause,  the  court  may,  in  its 
discretion,  appoint  a  referee  when  or  after  the  order  is 
returnable.  The  decision  of  tlie  court,  or  the  report  of  the 
referee,  must  be  in  writing,  and  must  be  made  and  filed  with 
all  convenient  speed.  It  must  contain  a  statement  of  the 
effects,  credits,  and  other  property,  and  of  the  debts  and 
other  engagements,  of  the  corporation,  and  of  all  other 
matters,  pertaimng  to  its  affairs. 

§  2427.  [Am:d  1 894. ]  The  court  or  the  referee  is  entitled 
to  use,  upon  the  hearing,  the  original  petition,  and  the 
schedules  annexed  thereto ;  and  the  clerk  must  transmit 
them  accordingly,  upon  the  writteu  order  of  the  judge,  or  of 
the  referee.  In  that  case,  they  must  be  returned  with  the 
decision  or  report.  The  court  may,  at  any  stage  Of  the  pro- 
ceedings before  finsd  order,  on  the  application  of  the  peti- 
tioners, or  a  majority  of  them,  or  on  the  application  of  the 
temporary  receiver,  giant  an  order  Amending  the  schedules 
annexed  to  the  original  petition,  by  the  insertion  of  addi- 
tional items,  or  by  malting  the  statements  or  inventory 
fuller  and  in  greater  detail  than  as  originally  filed,  with  the 
like  effect  as  though  said  petition  ^nd  schedules  had  been 
originally  presented  and  filed  as  amended. 

§  2428*  Where  the  hearing  is  before  a  referee,  a  motion 
for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
each  person  who  has  made  himself  a  party  to  the  proceed- 
ings, by  filing  with  the  clerk,  before  the  close  of  the  hear- 
ing, a  notice  of  his  appearance,  in  person  or  by  attorney, 
specifying  a  post-omce  within  the  State,  where  snch  a 
notice  may  be  served.  The  notice  may  be  served  as  pre- 
scribed in  this  act,  for  the  service  of  a  paper  upon  an 
attorney  in  an  action.  Where  the  hearing  was  before  the 
court,  a  motion  for  a  final  order  may  be  made  immediately, 
or  at  such  a  time  and  upon  such  a  notice,  as  the  court  pre- 
scribes. 

§  2429.    Upon  an  application  for  a  final  order,  if  it  ap- 
pears to  the  court,  in  a  case  specified  in  section  two  tiiou- 
sand  four  hundred  and  nineteen  of  this  act,  that  the  cor- 
Stato  Rep.    poralion  is  insolvent,  or,  in  a  case  specified  either  in  that 
87)).  section,  or  in  section  two  thousand  four  hundred  and  twenty 
2  NY.  Supp.   of  this  act,  that,  for  any  reason,  a  dissolution  of  the  cor- 

E oration  will  be  beneficial  to  the  interests  of  the  stock- 
olders,  and  not  injurious  to  the  public  interests,  the  court 
mnst  make  a  final  order,  dissolving  the  corporation,  and 
appointing  one  or  more  receivers  of  its  property.  Upon  the 
entry  of  the  order,  the  corporation  is  dissolved.  The  court 
may,  in  its  discretion,  appoint  a  director,  trustee,  or  other 
officer,  or  a  stockholder  of  the  corporation,  a  receiver  of  its 
property. 

§  2430.  A  sale,  assignment,  mortgage,  conveyance,  or 
oth'  r  transfer,  of  any  property  of  a  corporation,  made  after 
thn  filing  of  a  petition  ns  prescribed  in  tiiis  title,  in  payment 
of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any 
other  consideration;  or  a  jiid^meut  thereafter  rendered 
a^rainst  <he  corporation  by  confession,  or  upon  the  accepl- 
an.*o  of  an  offer,  is  absolutely  void,  as  agaiuii>t  tho  receiver 


6  Civ.  Pro. 

90. 

b4  Hun,  369. 

17  N.  Y 


267. 
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appointed  in  the  special  proceeding,  and  as  against  the 
cr&itors  of  the  corporation. 

§  2481.  [Am'd  1884.]  This  title  does  not  appl^r  to  an  in- 
corporated hbrary  society,  to  a  religions  corporation,  or  to 
a  select  school  or  academy  incorporated  by  the  regents  of 
the  university,  or  by  the  legislature,  or  to  a  municipid  or 
other  political  corporation.  In  the  case  of  corporations 
a£fected  by  the  provisions  of  this  title  and  not  having 
stockholders,  it  slmll  be  sufficient  for  the  purposes  of  this 
title  to  notify,  name  and  refer  to  the  ''members''  of  such 
corporations  instead  of  **  stockholders  "  as  herein  provided. 

TITLE  XIL 

Proceedings  supplementary  to  an  execution  against  property. 

Abticlb  1.  Proceedings  to  compel  an  examination  of  the  judgment 
debtor,  and  of  his  debtor  or  bailee. 
2.  The  receiver. 

ARTICLE   FIRST. 

Proceedings  to  compel  an  Examination  op  the  Judg- 
ment Debtor,  and  of  his  Debtor  or  Bailee. 


108N.T.308 
•132N.Y.212. 


I  M8S.  The    different    remedies       %  2450. 
under  this  title. 

2488.  Nature  of  the  remedies. 

Review  of  orders.  2461. 

2434.  What  judge  may  entertain 

the  proceedings.  2462. 

2486.  Order  to  examine  judg- 
ment debtor  after  return  2453. 
of  execution.  2454. 

2488.  Id.  ;  before  return  of  exe- 
cution. 2466. 

2437.  Warrant  of  arrest  instead 

of  order.  2456. 

2438.  Id. ;  after  the  order  has 

been  made.  2457. 

2439.  Warrant ;    how  vacated, 

etc.  2458. 

2440.  Undertaking  may  be  re- 

anired,  etc. 

2441.  Oraer  to  examine  person 

having   property,    etc.,  24S9. 

of  judgment  debtor. 

2442.  Either  order  may  require 

attendance     before     a  2460. 

referee. 
2448.  Reference  may  be  ordered 

at  anv  time.  2461. 

2444.  Proceedings  upon  exami- 

nation ;  adjournment. 

2445.  Referee  to  be  sworn.  2462. 

2446.  Order   permitting  person 

indebted  to  pay  debt  to 
sheriff. 

8447.  Order  requiring  delivery  2468. 

of  money  or  property  to 
sheriff  or  receiver. 

3448.  Duty  of  the  sheriff. 

8449.  How  money  or  property 
applied  to  pay  the  Judg- 
ment 


Balance  to  be  paid  or  de- 
livered to  jadgmeht 
debtor,  etc. 

Judge  ma  enjoin  trans- 
fer, etc.  of  property. 

Mode  of  service  of  certain 
orders. 

Service  of  a  warrant. 

How  proceedings  discon- 
tinued or  dismissed. 

Costs  to  judgment  cred- 
itor. 

Id. ;  to  judgment  debtor, 
etc. 

Disobedience  to  order ; 
how  punished. 

Upon  what  judgment,  and 
to  what  county,  the  exe- 
cution must  have  is- 
sued. 

In  what  county  judgment 
debtor,  his  bailee,  etc., 
must  attend. 

No  person  excused  from 
answerine  on  the 
ground  of  fraud. 

Proceedings  where  judg- 
ment is  against  joint 
debtors. 

Proceedings  commenced 
before  one  judge  may 
be  continued  before 
another. 

Cases  where  this  chapter 
is  not  applicable  :  what 
proper^  cannot  bt 
reached. 
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f  1168,  Con-       §  2482.  This  title  provides  for  three  distinct  remedies, 

SS  Hun**l4     ^  follows  : 

*  1.  An  order  made  or  a  warrant  issued  against  a  judgment 

debtor,  after  the  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued^ against  a  judg- 
ment debtor,  after  the  issuing  and  before  tiie  letara  of  an 
execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or 
after  the  return,  of  an  execution,  against  a  person  who  has 
property  ol  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section. 
may  be  pursued,  either  alone,  or  simultaneously  with  the 
proceedings  under  subdivision  first  or  subdivision  second. 

64  How.  Pr.  §  2433.  Each  of  those  remedies  is  a  special  proceeding. 
il^  ^n»  ^^t  *^  order,  made  in  the  course  thereof,  can  be  reviewed, 
Sw^s^js       only  as  follows: 

18  Abb.  N.       1.  An  order,  made  by  a  judge,  out  of  court,  maybe  va- 
M  H  ^*   *A     ^**®^  ^^  modified  by  the  judge  who  made  it,  as  if  it  was 
51  Hun,  53.    IJl|^^e  in  an  action  ;  or  it,  or  the  order  of  the  judge  vacat- 
ing or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court   out   of  wliich   the   execution    was 
issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  be  taken  in  like  manner,  as  if  the  order  was 
made  in  an  action  brought  in  the  same  court, 

%  1168,  Coil.       §S484.    [ArrCd  1881,  1884.]    Either  special  proceed- 
^1- Act        ing  may  be  instituted  before  a  judge  of  the  court  out  of 
84  N?^.        which,  or  the  county  judge,  the  special  county  judge,  or 
State  Rep.   the  special  surrogate  of  the  county  to  which  the  execution 
511.   was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  cpui-t  other  than  the  city  court  of 
that  city,  before  a  judge  of  the  court  of  common  pleas  for 
that  city  and  county.    Where  the  execution  was  issued  out 
of  a  court  other  than  the  supreme  court,  and  it  is  shown  by 
affidavit  that  each  of  the  judges  before  whom  the  special 
.   proceeding  might  be  instituted,  as  prescribed  by  this  sec- 
Son,  is  absent  from  the  county,  or  for  any  reason  unable  or 
disqualified  to  act,  the  special  proceedings  may  be  instituted 
"^f ore  a  justice  of  the  supreme  court    In  that  case  if  he 
does  not  reside  within  the  judicial  district  embracing  the 
county  to  which  the  execution  was  issued,  the  order  made 
or  warrant  issued  by  him  must  be  returnable  to  a  justice  of 
the  supreme  court  residing  in  that  district,  or  the  county 
judge,  or  the  special  county  judge,  or  special  surrogate  of 
that  or  an  adjoining  county,  as  directed  in  the  order  or 
warrant. 

Super,  ct.  §  2435.  At  any  time  within  ten  years  after  the  return, 

(J.  &  s.)69.  wholly  or  partly  unsatisfied,  of  an  execution  against  prop- 

c  m^*  ^'  ^^y»  issued  upon  a  judgment,  as  prescribed  in  section  two 

17  N.  Y.  thousand  four  hundred  and  fifty-eight  of  this  act,  the  judg-  « 

State  Rep.  ment  creditor,  upon  proof  of  the  facts,  by  affidavit,  or 

125N.T.200. 
HO  Id.  447. 
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other  competent  written  evidence,  is  entitled  to  an  order,  1 3  >^^fl  {»  z.  H 
requiring  the  judgment  debtor  to  attend  and  be  examined 
concerning  bis  property,  at  a  time  and  place  specified  in 
the  order. 

§  2486.  At  any  time  after  the  issuing  of  an  execution  88  Hun,  142. 
against  property,  as  prescribed  in  section  two  thousand  6  /  J'C/^  7  ro 
four  hundred  and  fifty-eight  of  this  act,  and  before  tlie 
return  thereof,  the  juagment  creditor,  upon  proof,  by  affl- 
dayit,  or  other  competent  written  evidence,  that  the  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  iudgment,  is  entitled 
to  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined  concernmg  his  property,  at  the  time  and  place 
specified  in  the  order, 

t2487«  Upon  proof  entitling  a  judgment  creditor  to  an  6o  How.  Pr. 
er,  under  either  of  the  last  two  sections ;  and  also  proof,   ^- 
by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is     state  itep 
danger  that  the  judgment  debtor  will  leave  the  State,  or  96.' 

conceal  himself,  and  that  there  is  reason  to  believe  that  he  Id.  102. 
has  property,  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  judgment;  the  judge  mav,  mstead  of 
making  an  order,  issue  a  warrant  under  his  hand,  reciting 
the  facts,  and  requiring  the  sheriff  of  any  coun^,  where 
the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge, 
if  the  case  is  one  where  the  warrant  must  be  returnable  to 
another  judge. 

§  2488.  Where  the  facts  specified  in  the  last  section, 
are  made  to  appear,  as  therein  stated,  at  any  time  after  the 
making  of  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  his  ex- 
amination, the  Judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  if  necessary,  may  direct  the  adiournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon; 

§  2489.  A  warrant,  issued  as  prescribed  in  the  last  two 
sections,  may  be  vacated  or  modified,  as  prescribed  in 
section  two  thousand  four  hundred  and  thirty-three  of  this 
act,  with  respect  to  an  order. 

§  2440.  Where  a  Judgment  debtor  has  been  arrested 
and  brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  article ;  and  it  appears,  to  the  satis- 
faction of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  wiU  leave  the  State,  or  conee«»> 
himself,  and  that  he  has  property,  which  he  has  unjust]/ 
refused  to  apply  to  the  satisfaction  of  the  judgment ;  the 
judge  may  make  an  order,  requiring  him  to  give  an  under- 
taking, with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he 
will,  from  time  to  time,  as  the  judge  directs,  attend  before 
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the  judge,  or  before  a  referee,  appointed  or  to  be  appointed  in 
the  proceeding ;  and  that  he  will  not,  until  discharged  f  rcHn 
arrest  by  virtue  of  the  warrant,  dispose  of  any  of  his  prop- 
erty, which  is  not  exempted  from  seizure  b^  section  two 
thousand  four  hundred  and  sixty-three  of  this  act.  If  he 
fails  to  comply  with  the  order,  the  judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  there  to  remain  until 
the  close  of  the  examination,  or  the  giving  of  the  required 
undertaking ;  except  that  the  judge  may  direct  the  sheriff 
to  produce  him,  from  time  to  time,  as  required  in  the  course 
of  the  proceedings. 

§  2441.  Upon  proof,  by  affidavit,  or  other  competent 
written  evidence,  to  the  satisfaction  of  the  judge,  that  an 
execution  against  property  has  been  issued,  as  prescribed 
in  section  two  thousand  four  hundred  and  fifty-eight  of 
this  act,  and  either  that  it  has  been  returned  wholly  or 
partly  unsatisfied,  or  that  it  has  not  been  returned ;  and 
also  that  any  person  or  corporation  has  personal  property 
of  the  judgment  debtor,  exceeding  ten  dollars  in  value,  or 
is  indebted  to  him  in  a  sum  exceeding  ten  dollars ;  the 
judgment  creditor  is  entitled  to  an  order,  requiring  that 
person  or  corporation  to  attend  and  be  examined  concern 
mg  the  debt,  or  other  property,  at  a  time  and  place  specified 
in  the  order.  The  judge  may,  in  his  discretion,  require 
notice  of  the  subsequent  proceedings  to  be  given  to  the 

J'ndgment  debtor,  in  such  a  manner  as  he  deems  just, 
iut  a  receiver  shall  not  be  appointed  without  such  a 
notice  ;  except  as  otherwise  pres^bed  in  article  second  of 
this  title.  ' 

§  S442.  An  order,  requiring  a  person  to  attend  and  be 
examined,  made  pursuant  to  any  provision  of  this  article, 
must  require  him  so  to  attend  and  be  examined,  either  be- 
fore the  judge  to  whom  the  order  is  returnable,  or  before  a 
referee  designated  therein*  Where  the  examination  is  taken 
before  a  referee,  he  must  certify,  to  the  judge  to  whom  the 
order  is  returnable,  all  the  evidence  and  the  other  proceed- 
ings taken  before  him. 

§  8448.  At  any  stage  of  the  proceedings,  the  judge  to 
whom  the  order  is  returnable  may,  in  his  discretion,  make 
an  order,  directing  that  any  other  examination,  or  testi- 
mony, be  taken  by,  or  that  a  question  arising  be  referred  to, 
a  referee,  designated  in  the  order.  Where"  a  question  is  so 
referred,  the  referee  hiay  be  directed  to  report  either  the 
evidence  or  the  facts. 

>,ir|5-mu  §  2444.  Upon  an  examination  under  this  article,  each 
*>  .is  I  •j't  answer  of  a  party  or  witness  examined  must  be  under  oath. 
A  corporal  ion  muf  t  attend  by,  and  answer  under  the  oath 
of,  an  officer  theicof ;  and  the  judge  may,  in  his  discretion, 
specify  the  officer.  Either  party  may  be  examined  as  a 
witness,  in  his  own  behalf,  and  may  produce  and  examine 
other  witnesses,  as  upon  the  trial  of  an  action.    The  judge 
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or  referee  majr  adjonm  any  proceedings,  nnder  this  article, 
from  time  to  time,  as  he  thinks  proper. 

^  2445.  Unless  the  parties  expressly  waive  the  referee's 
oath,  a  referee,  appointed  as  prescribed  in  this  article,  must, 
before  entering  npon  an  examination,  or  taking  testimony, 
subscribe  and  take  an  oath,  that  he  will  faithfully  and  fairly 
discharge  his  dnty  upon  the  reference,  and  make  a  jnst  and 
true  report  according  to  the  best  of  his  understanding* 
The  oat^  may  be  administered  by  an  officer  designated  in 
section  eight  hundred  and  forty-two  of  this  act,  and  must 
be  returned  to  the  judge,  with  the  report  or  testimony. 

§  24:4:6«  At  any  time  after  the  commencement  of  a  special 
proceeding,  authorized  by  this  article,  and  before  the 
appointment  of  a  receiver  therein,  or  the  extension  of  a  re- 
ceivership thereto,  (he  judge,  by  whom  the  order  or  warrant 
was  granted,  or  to  whom  it  is  returnable,  may,  in  his  dis- 
cretion, upon  proof,  b^  affidavit,  to  his  satisfaction,  that  a 
person  or  corporation  is  indebted  to  the  judgment  debtor, 
and  upon  such  a  notice,  given  to  such  persons,  as  he  deems 
jnst,  or  without  notice,  make  an  order,  permitting  the  per- 
son or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  tiie  alleged  indebtedness,  not 
exceeding  the  sum  wbich  will  satisfy  the  execution.  A  pay- 
ment thus  made  i8,to  the  extent  thereof,a  discharge  of  the  in- 
debtedness, except  as  against  a  transferee  from  the  judgment 
debtor,  in  good  faith  and  for  a  valuable  consideration,  of 
whose  rights^  the  person  or  corporation  had  actual  or  con- 
structive notice,  when  the  payment  was  made. 

§  2447.  Wh<>re  it  appears,   from    the    examination  or  ^^'^i.'^** 
testimony,  taken  in  a  special  proceeding  authorized  by  this  i^J^Ss 
article,  that  the  judgment  debtor  has,  in  his  possession  or  is  Abb.  N. 
under  his  control,  money  or  other  personal  property,  be-  0.310. 
longing  to  him;  or  that  one  or  more  articles  of  personal  jS^SjJ* 
property,  capable  of  delivery,  his  right  to  the  possession  ihow.*  Pr. 
whereof  is  not  substantially  disputed,  are  in  the  possession  tx.  s.  372. 
or  under  the  control  of  another  person  ;  the  j  ndge,  by  whom 
the  order  or  warrant  was  granted,  or  to  whom  it  is  return- 
able, may,  in  his  discretion,  and  upon  such  a  notice,  given 
to  such  persons,  as  he  deems  just,  or  witiiout  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  ailides  of 
personal  property,  to  a  sheriff,  designated  in  the  order,  un- 
less a  receiver  has  been  appointed,  or  a  receivership  has 
been  extended  to  the  special  proceeding,  and  in  that  case  to 
the  receiver. 

§  2448*  If  the  sheriff,  to  whom  money  is  paid,  or 
other  property  is  delivered,  pursuant  to  an  Qrder  made  as 

Erescribed  in  either  of  the  last  two  sections,  does  not  then  . 
old  an  execution  upon  the  judprm en t  against  the  property 
of  the  judgment  debtor,  he  lias  the  same  rights  and  powers, 
and  is  sulQect  to  the  same  duties  and  liabilities,  with  re- 
spect to  the  money  or  property,  as  if  the  money  had  been 
collected,  or  the  property  had  been  levied  upon  by  him,  by 
virtue  of  such  an  execution  ;  except  as  otherwise  prescribed 
in  the  next  section. 
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1  How.  Pr.  §2449*  [Am*dlS92,  amendment  to  take  effect  September  1, 
M.  s.  872.  1892. J  After  areceiver  has  been  appointed,  or  a  receivership  has 
b  en  extended  to  the  special  proceeding,  the  judge  mnst,  by 
order,  direct  the  sheriff  to  pay  the  money  or  the  proceeds  of 
the  property,  deducting  his  fees,  to  the  reoeiver ;  or  if  the 
case  so  requires,  to  deliver  to  the  receiver  the  property  in  his 
hands.  But  if  it  appears,  to  the  satisfaction  of  the  judge, 
that  an  order,  appointing  a  receiver  or  extending  a  receiver- 
ship is  not  necessary,  he  may,  by  an  order  reciting  that  fact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds 
of  the  property  so  delivered  upon  an  execution  in  favor  of 
the  judgment  creditor,  issued  either  before  or  after  the  pay- 
ment or  delivery  to  the  sheriff  ;  and  a  receiver,  appointed 
pursuant  to  the  provisions  of  this  article,  may,  on  leaye  of  a 
judge  having  power  to  appoint  such  recover,  lease  the  zeal 
property  that  shall  come  into  his  possession  for  such  time  as 
shall  be  necessary  to  realize  money  suf&oient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  thespeoial  pro- 
ceeding. 

§  2450.  Where  money  is  paid,  or  property  delivered,  as 
prescribed  in  the  last  four  sections^  and  afterwards  the 
special  proceeding  is  discontinued  or  dismissed ;  or  the 
judgment  is  satisfied,  without  resorting  to  that  money  or 
property  ;  or  a  balance  of  the  money,  or  of  the  proceeos  of 
the  property,  or  a  part  of  the  property,  remains  in  the 
sheriff's  or  the  receiver's  h>inds,  after  satisfying  the  judg- 
ment, and  the  costs  and  expenses  of  the  special  proceed- 
ings;  the  judge  mast  make  an  order,  directing  the  sheriff 
or  receiver  to  pay  the  money,  or  deliver  the  property,  so 
remaining  in  his  hands,  to  the  judgment  debtor,  or  to  such 
other  person  as  appears  to  be  entitled  thereto,  upon  pay- 
ment of  his  fees,  and  all  other  sums  legally  chargeable 
against  the  same. 

§  245  !•  The  judge  by  whom  the  order  or  warrant  was 
,  granted  or  to  whom  it  is  returnable,  may  make  an  injunc- 
tion order,  restraining  any  person  or  corporation,  whether 
a  paHy  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  suffering  any  transfer  or  oiher  disi>ositiou  of,  or  in- 
terference with,  the  property  of  the  judgment  debtor,  or 
the  property  or  debt,  concerning  which  any  perston  is 
required  to  attend  and  be  examined,  until  further  direction 
iu  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the 
special  proceeding;  is  instituted,  and  upon  the  s-ime  papers  ; 
or  afterwards,  upon  an  affi  lavit,  showing  sufficient  eronnds 
theref  ^r.  The  judge  or  the  court  may,  as  a  condition  of 
granting  an  application  to  vacate  or  modify  the  injunction 
ordef  require  the  applicant  to  give  security,  in  such  a  sum 
and  in  such  a  manner,  as  justice  requires. 

U0N.Y.447.  §2452.  An  injunction  order,  or  an  order  requiring  a 
person  to  attend  and  be  examined,  made  as  prescribed  in 
this  article,  miist  l>e  served  as  follows  : 

1.  The  original  order,  under  the  hand  of  the  judge  making 
it,  must  be  exhibited  to  the  person  to  be  served. 
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2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was 
made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient,  if  made  npon  an 
officer,  to  whom  a  copy  of  a  summons  must  be  dehvered, 
where  a  summons  is  personally  served  upon  a  corporation  ; 
unless  the  officer  is  specially  designated  by  the  judge,  as  pre- 
scribed in  section  two  thousand  four  hundred  and  forty- 
four  of  this  act. 

§  2453*  The  sheriff,  when  he  arrests  a  judgment  debtor 
by  virtue  of  a  warrant,  issued  as  prescribed  in  this  article, 
must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affi- 
davit upon  which  it  was  granted. 

§  2454.  A  special  proceeding,  instituted  as  prescribed  in 
this  articles  may  be  discontinued  at  anv  time,  upon  such 
terms  as  justice  requires,  by  an  order  of  the  judge,  made 
upon  the  application  of  the  judgment  creditor.  Where  the 
judgment  creditor  unreasoELaoly  neglects  or  delays  to  pro- 
ceed, or  where  it  appears  that  his  judgment  has  been  satis- 
fied, his  proceedings  may  be  dismissed,  upon  like  terms,  by  . 
a  like  order,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action 
against  the  debtor,  or  of  a  judgment  creditor,  who  nas  in- 
stituted either  of  the  special  proceedings,  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extend- 
ing a  receivership,  has  been  made,  in  the  course  of  the 
special  proceeding  notice  of  the  application  for  an  order 
speeifled  in  this  section,  must  be  given,  in  such  a  manner  as 
the  jnd^e  deems  proper,  to  all  persons  interested  in  the  re- 
ceivership, as  far  as  they  oan  oonvenieutly  be  ascertained. 

§  245S*  The  judge  may  make  an  order,  allowing  to  the  ^8  Him.  142. 
judgment  creditor  a  fixed  sum,  as  costs,  consisting  of  his  e  288 
witnesses'  fees  and  other  disbursements,  and  of  a  sum,  in 
aJdition  thereto,  not  exceeding  thirty  dollars  ;  and  direct- 
ing the  paymnnt  thereof,  out  of  any  money  which  has 
come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheriff ;  or,  within  a  time  specified  in  the  order,  by  the 
judgment  debtor,  or  other  person  against  whom  the  special 
proceeding  U  instituted. 

§2456*  Where  the  judgment  debtor,  or  other  person  ssHiin,  i42. 
against  whom  the  special  prooeeding  is  instituted,  has  been 
examined,  and  property,  applicable  to  the  payment  of  tbe 
judgment  has  not  been  discovered  in  the  course  of  the 
special  proceeding,  the  judge  may  make  an  order,  allowing 
him  a  like  sum  as  costs  ;  and  directing  the  payment  thereof, 
within  a  time  specified  in  the  order,  by  tbe  judgment  creditor; 
or  except  where  it  is  allowed  to  the  judgment  debtor, 
out  of  any  money  which  has  come,  or  may  come,  to  the  • 
hands  of  a  reeeiver  or  of  the  sheriff. 

§2457*  A  person  who  refuses  or  without  sufficient  ex-  84  Hun.  138. 
ouse  neglects,  to  obey  an  order  of  a  judge  or  referee,  made  ijg^*^*  ^*** 
pursuant  to  the  last  two  sections,  or  to  any  other  provision 
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of  this  article,  and  duly  served  upon  him,  or  an  oral  directicMi, 
given  directly  to  him  by  a  judge  or  referee,  in  the  course  of 
the  special  proceeding  ;  or  to  attend  before  a  judge  or 
referee,  according  to  the  command  of  a  subpoena,  duly 
served  upon  him ;  may  be  punished  by  the  judge,  or  by 
the  court  out  of  which  the  execution  was  issued,  as  for  a 
contempt. 

flOHow.  Pi:  §  S468.  [A*md  1881.]  In  order  to  entitle  a  judgment 
f^lv  Pm:  C'^*^^^  *^  maintain  either  of  the  special  proceedings,  au- 
jjj  .  no.  tjjQj.j2ed  by  this  article,  the  judgment  must  have  been  ren- 
8  id.  48.  dered  upon  the  judgment  debtors  appearance,  or  personal 
^S^^^'tftw  iervice  of  the  summons  upon  him,  for  a  sum  not  less  than 

^  i  V  A  7  6^/  twentv-five  dollars,  and  the  execution  must  have  been  issued 

^  *'*         out  of  a  court  of  record  ;  and,  cither, 

1.  To  the  sheriff  of  the  county  where  the  judgment 
debtor  has,  at  the  time  of  the  commencement  of  the  special 
proceeding,  a  place  for  the  regular  transaction  of  business 
m  person ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State, 
to  the  sheriff  of  the  county  where  he  resides  ;  or^ 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  the  judgment-roll  is  filed  ;  unless  the 
execution  was  issued  out  of  a  court,  other  than  that  in 
which  the  ludgment  was  rendered,  and,  in  that  case,  to  the 
sheriff  of  the  county  where  the  transcript  of  the  judgment 
is  filed. 

U  t  bf yf  ,7  ^  7  §  2469.  If  the  ludgment  debtor,  or  other  person,  re- 
quired to  attend  and  be  examined,  as  prescribed  in  this  arti- 
cle, or  the  officer  of  a  corporation,  required  to  attend  in  its 
behalf,  is,  at  the  time  of  the  service  of  the  order  upon 
hhn,  a  resident  of  the  State,  or  then  has  an  office,  within  the 
State,  for  the  regular  transaction  of  business  in  person,  he 
cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to 
any  adjournment,  at  a  place  without  the  county  wherBin 
his  residence  or  place  of  business  is  situated. 

§  2460.  [^m'(2 1881.]  A  party  or  a  witness,  examined 
In  a  special  proceeding,  authorized  by  this  article,  is  not  ex- 
cused from  answering  a  question,  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of 
a  fraud ;  or  to  prove  that  he  has  been  a  party  or  ppvy  to, 
or  knowing  of,  a  conveyimce,  assignment,  transfer  or  other 
disposition  of  property  for  any  purpose ;  or  that  he  or 
another  person  claims  to  be  entitled  as  against  the  judgment 
cre<Mtor,  or  a  receiver  appointed  or  to  be  appointed  m  the 
special  proceeding,  to  hold  property,  denved  from  or 
through  the  judgment  debtor,  or  to  be  discharged  from  the 
payment  of  a  debt  which  was  due  to  the  judgment  debtor, 
or  to  a  person  in  his  behalf.    But  an  answer  cannot  be  used 

•  as  evidence  against  the  person  so  answering,  in  a  criminal 

\^  action  or  criminal  proceeding. 

*"".  •  ^  2461.  Where  the  execution  was  issued  as  nrescribed 
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in  section  one  thousand  nine  hundred  and  forty-one  of  this 
act,  a  debt  due  to,  or  other  personal  property  owned  by, 
one  or  more  of  the  defendants  not  summoned,  jointly  with 
the  defendants  summoned,  or  witli  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in 
this  article,  and  founded  upon  the  judgment. 

§  8462.  Sections  twenty-six,  fifty-two,  and  two  hundred 
and  seventy-nine  of  this  act  apply  to  a  special  proceeding, 
instituted  as  prescribed  in  this  article ;  and  the  judge  before 
ivhom  it  is  continued,  as  prescribed  in  either  of  those  sec- 
tions, is  deemed  to  be  the  judge  to  whom  an  order  or  war- 
rant is  returnable,  for  the  purpose  of  any  provision  of  this 
or  the  next  article. 

§8463.  [Am'dl8BQ,]  This  article  does  not  apply  where  tsN.T.Tl. 
the  judgment  debtor  is  a  corporation  created  by  or  under  i*o  !*•  **'• 
the  Jaws  of  the  State,  or  a  foreign  corporation  specified  in 
section  one  thousand  eight  hundred  and  twelve  of  this  act, 
except  in  those  actions  or  special  proceedings  brought  by 
or  against  the  people  of  the  State.  Nor  does  it  authorize 
the  seizure  of,  or  other  interferences  with,  any  property 
which  is  especially  exempt  by  law  from  levy  ana  sale  by 
virtue  of  an  execution ;  or  any  money,  thing  in  action,  or 
other  property  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  ths  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  jud^ent 
debtor  ;  or  the  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  render^  within  sixty  days  next  before  the 
institution  of  the  special  proceeding ;  when  it  is  made  to 
appear  by  his  oath  or  otherwise  that  those  earnings  are  nec- 
essary for  the  use  of  a  family,  wholly  or  partly  supported 
by  his  labor* 

ARTICLE  SECOND, 
The  RECErvEB. 

I  2464.  When  and  how  receiyer  $  2468.  Wh^i  property  U  vested 

ma  J  be  appointed.  !n  receiver. 

2466.  Notice  to  otlier  creditors.  9469.  How   receiver's  title   to 

8466.  Only  one  receiver  to  be  personal    proper^   ex- 

appointed.    Former  re-  tended  by  relation, 

eeiverisliip  may  be  ex-  2470.  County  Clerk  to  record 

tended.  orders,  etc. ;  penalty  for 

8467.  Order  to  be  Hied  and  re-  neglect. 

corded.  8471.  Beceiverto  be  subject  to 

control  of  court 

g  8464.  At  any  time  after  making  an  order,  requiring  14  xhh.  N. 
the  judgment  debtor,  or  any  other  person,  to  attend  and  be  C.  8S8. 
examined,  or  issuing  a  warrant,  as  prescribed  in  article 
first  of  this  title,  the  Judge  to  whom  the  order  or  warrant  is 
returnable  may  make  an  order,  appointing  a  receiver  of  the 
property  of  the  judgment  debtor.  At  least  two  days* 
notice  of  the  application  for  the  order  appointing  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless 
the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State ;  in  which  case,  the  order 
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must  recite  that  fact,  and  may  dispenBC  with  notice,  or  may 
direct  notice  to  be  given  in  any  manner  which  the  judge 
thinkB  proper.  But  where  the  order  to  attend  and  be 
examin^,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return 
day  thereof,  or  at  the  close  of  the  examination,  without 
further  notice  to  him. 

§  24  6  6.  The  judge  must  ascertain,  if  practicable,  by 
the  oath  of  the  judgment  debtor,  or  otherwise,  whether  an 
action,  specifiea  in  article  first  of  title  fourth  of  chapter 
fifteenth  of  this  act,  or  a  special  proceediug  instituted  as 
prescribed  in  article  first  of  this  title,  is  pending  against  the 
judgment  debtor.  If  either  is  pending,  and  a  receiver  has 
not  been  appointed  therein,  notice  of  the  application  for 
the  appointment  of  a  receiver,  and  of  all  the  subsequent 
proceedings  respecting  the  receivership,  must  be  given,  in 
such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

§  2466.  Only  one  receiver  of  the  property  ot  a  judgment 
debtor  shall  be  appointed.  Where  a  receiver  thereof  has 
already  been  appointed,  the  judge,  instead  of  making  the 
order  prescribed  in  the  last  section  but  one,  must  make  an 
order,  extending  the  receivership  to  the  special  proceeding 
before  him.  Such  an  order  gives  to  the  judgment  cr^itor 
the  same  rights,  as  if  a  receiver  was  then  appointed  upon 
his  application  ;  including  the  right  to  apply  to  the  court  to 
control,  direct,  or  remove  the  receiver,  or  to  subordinate 
the  proceedings  in  or  by  which  the  receiver  wad  appointed, 
to  those  taken  under  his  judgment. 

§  2467.  An  order  appointing  a  receiver,  or  extending  a 
receivership,  must  be  filed  in  the  office  of  the  clerk  of  the 
county,  wherein  the  judgment-roll  in  the  action  is  filed  ;  or, 
if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judg- 
ment was  rendered,  in  the  office  of  the  clerk  of  the  coimty,  ' 
wherein  the  transcript  of  the  judgment  is  filed. 

14  Week.  §  2468.  The  property  of  the  judgment  debtor  is  vested 
1  'ic.  241.  in  a  receiver,  who  has  duly  qualified,  from  the  time  of 
■  ytkte  Rep  ^^^^S  ^®  order  appointing  him,  or  extending  his  receiver- 
816!  ship,  as  the  case  may  be ;  subject  to  the  following  excep- 
i4ld.  S86.      tions: 

117N.Y.297.       J    Real  property  is  vested  in  the  receiver,  only  from  the 
time  when  the  order,  or  a  certified  copy  thereof,  as  the 
,    case  may  be,  is  filed  with  the  clerk  of  the  county  where  it 
is  situated. 

2.  Where  the  Judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver,  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides. 

JI7N.T.267.      §  2409.  [Am\l  1892,  amendtMrU  to  take  effect  SepUmber  1, 


^ 
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1892.]  Where  the  receiver's  title  to  personal  property  lios 
become  vested,  as  prescribed  in  thd  last  section,  it  also 
extends  back,  by  relation,  for  the  benefit  of  the  judgment 
creditor,  in  whose  behalf  the  special  proceeding  was  in- 
stituted, as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  at- 
tend and  be  examined,  oi*  a  warrant,  r%auiringthe  sheriff  to 
arrest  him  and  bring  him  before  the  judge,  has  been  served, 
before  the  appointment  of  the  receiver  or  the  extension  of  the 
receivership,  the  receiver'n  title  extends  back  so  as  to  include 
the  personal  property  of  the  judgment  debtor,  at  the  time  of 
the  service  of  the  order  or  warranty 

2.  Where  an  order  or  warrant  has  not  been  served,  as 
specified  in  the  foregoing  subdivision,  but  an  order  has  been 
made,  requiring  a  person  to  attend  and  be  examined,  con- 
cerning property  belonging,  or  a  debt  due,  to  the  judgment 
debt  r,  the  receiver's  title  extends  to  personal  property  be- 
lon)<ing  to  the  j  adgment  debtor,  which  was  in  the  hands  or 
tinder  the  control,  of  the  person  or  corporation  ttius  re- 
quired to  attend,  at  the  time  of  the  service  of  the  order ; 
and  to  a  debt  then  due  to  him  from  that  person  or  corpora- 
tion. 

3.  In  every  other  case,  where  notice  of  the  application  for 
the  appointment  of  the  receiver  was  given  to  the  judgment 
debtor,  the  receiver's  title  extends  to  the  personal  property 
bf  the  judgment  debtor,  at  the  time  when  the  notice  was 
served,  ether  personally,  or  by  complying  with  the  re- 
quirements of  an  order,  prescribing  a  substitute  for  personal 
service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing 
subdivisions  of  this  section,  the  rule  most  favorable  to  the 
judgment  creditor  mnst  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  p;ood  f>iith,  without  notice,  and  for  a  valuable  consider- 
ation; or  the  payment  of  a  debt  in  good  faith,  and  without 
notice. 

5.  No  person  shall  be  appointed  a  receiver  in  this  State 
who  is  not  a  resident  thereof,  nor  shall  any  person  continue 
to  act  as  receiver  after  he  ceases  to  be  a  rexident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge 
that  appointed  such  receiver,  withi'i  thirty  days  nftersnid  re- 
ceiver ceases  to  be  a  resident  of  this  State,  for  the  appoint- 
ment of  anoth'-r  person  in  his  place,  upon  such  notice  to  the 
persons  interested  as  the  ooun  or  judge  may  direct 
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§  2470*  Each  oonnty  clerk  must  keep  in  his  office  a 
book,  indexed  to  the  names  of  the  judgment  debtors,  styled 
"book  of  orders  appointing  receivers  of  judgment  debt- 
ors." A  connty  clerk,  in  wnose  office  an  order  or  a  certi- 
fied copy  of  an  order  is  filed,  as  pres'  ribed  in  section  two 
thousand  four  hundred  and  s'xty-seyen  or  section  two 
thousand  four  hundred  and  sixty-eight  of  this  act,  mubt 
immediately  note  thereupon  the  time  of  filing  it,  and,  as 
soon  as  prar-ticabU,  must  record  it  in  the  book  so  kept  by 
him.  He  must  also,  upon  request,  furnish  forthwith  to 
any  party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  any  provision 
of  this  section,  a  county  clerk  forfeits,  to  the  party  ag- 
grieved, two  hundred  and  fifty  dollars,  in  addition  to  tSl 
damages  sustained  by  reason  of  the  omission. 


§  247 1  •  A  receiver,  appointed  as  prescribed  in  this 
article,  is  subject  to  the  dlreotion  and  control  of  the  court 
out  of  which  the  execution  was  issued.  Where  an  order 
has  been  made,  extending  a  receivership  to  a  special  pro- 
ceeding founded  upon  a  subsequent  judgment,  the  control 
over,  and  direction  of,  the  receiver,  with  respect  to  that 
judgment,  remain  in  the  court  to  whose  control  and  direc* 
tion  he  was  originally  subject. 


TITLE  Xni. 

t 

lAdded  1893.] 

To  eompd  delivery  of  hooks  to  pxiblic  officer, 

§  347 1  A*  A  public  officer  may  demand  from  any  per- 
son in  whose  possession  they  may  be,  a  delivery  to  such 
officer  of  the  books  and  papers  belonging  or  appertaining  to 
such  office.  If  such  demand  is  refused,  such  officer  may 
make  complaint  thereof  to  any  justice  of  the  supreme  court 
of  the  district,  or  to  the  county  judge  of  the  county  in 
which  the  person  refusing  residts.  If  such  justice  or 
judge  be  satisfied  that  such  books  or  papers  are  withheld, 
he  shall  grant  an  order  directing  the  person  refusing  to 
show  cause  before  him  at  a  time  specified  therein,  why  he 
should  not  deliver  the  same.  At  such  time,  or  at  any  time  to 
which  the  matter  may  be  adjourned,  on  proof  of  the  due 
service  of  the  order,  such  justice  or  judge  shall  proceed  to 
inquire  into  the  circumstances.  If  the  person  charged 
with  withholding  such  books  or  papers  makes  affidavit  be- 
fore such  justice  or  judge  that   )^^  l^aei   deliveired   to  the 
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officer  hU  books  and  papers  in  bis  cnsiody  wbicb,  wilbtii  bis 
knowledge  or  to  bis  belief  belong  or  appertain  thereto,  hucb 
proceedings  before  snob  justice  or  jndge  sball  cease,  and 
sncb  person  be  discbarged.  If  tbe  person  complained 
against  sball  not  maUe  such  oath,  and  it  appears  tbat  any 
snob  books  or  papers  are  witbbeld  bybim,  sncb  justice  or 
ju'lge  sbn.ll  commit  him  to  tbe  connty  jait  i  ntil  be  d  livers 
bucb  books  and  papers,  or  is  otherwise  discbarged  accor  ing 
to  law.  On  sncb  commitmei.t,  such  justice  or  jud^^r,  if 
required  by  the  complainant,  sboU  also  issue  bis  warrant  di- 
rected to  any  sheriff  or  constaV)le,  coMimanding  him  to 
search,  in  the  daytime,  tbe  places  designated  therein,  for 
such  books  and  papers,  and  to  bring  them  before  such 
j  ustice  or  judge.  If  any  such  boo1\s  and  papers  are  brought 
before  him  by  virtue  of  snob  warrant,  he  shall  determine 
whether  they  appertain  to  such  office,  and  if  so  sball  cause 
them  to  be  delivered  to  the  odmplainant. 


CHAPTEE  XVIII. 

SURROGATES*  COURTS,  AND  PROCEEDINGS 

THEREIN. 

TITLE        I. — OBaA.NIZATION,     JURISDICTION,    AND    P0WEB8  OF 

THE  couBT,  Duties,  powebs  axd  dis- 
abilities OF  THE  SUBBOOATE,  AND  THE 
OFFICEBS  OF  THE  OOUBT.  MiSGELLANEOV.S 
PBOVrsiONS. 

TITLE    IL — Pbovisions  belatikg  genebaijLY  to   the  pbo- 

CEEDINOS  in  subrogates'  COUBTS,  AND  TO 
appeals  from  those  COURTS. 

TITLE  III. — Gbanting  akd   bevoking   pbobate,     lettebs 

TESTAMENTABY,  and  LETTERS  OF  ADMINIS- 
TRATION. Foreign  wills;  anoillabt  let- 
ters. 

TITLE   IV.— Pboceedings   by    ob    against   an  executor 

OB  administbatob,  touching  the  ad- 
minis  fbation  AND  settlement  OF  THE  169- 
TATE. 


r 
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TITLE      y. — DiBPOsmoN   of  the   dboedknt'b  bvaij  pbop- 

XBTT,  FOB  THE  PAYMENT  OF  DBBT8  AND 
FUNB&AIi  EXPENSES.  DiBTBIBUTIOM  OF  THE 
PBOCEBSB. 

TITLE   YI. — Pbotibioxs    bklating    to     a 

TBT7STXE. 

TITLE  YII.—Pboyisions  belatino  to -a  guabdian. 


TITLE  I. 

Organization f  jurisdietiont  and  pouers  cf  the  court.  Duties 
powers,  and  disabilities  of  the  svrrogcie,  and  the  officers 
of  the  court.    Miscellaneous  provisions. 


ARTICLE  FIRST. 

JxJBISDICnON  of  the  CoTJBT  AMD   AUTHOBITT  OF  THE 

SUBBOOATE. 


§  2472. 

2173. 

2474. 

2476. 

2470. 
2477. 


General  jurisdiction  of 
surrogate's  court. 

Presumption  of  Jurisdic- 
tion. 

Jurisdiction  not  lost  by 
defect  in  record. 

Effect  of  exercise  of  juris- 
diction. 

Exclusive  jurisdiction. 

Concurrent  jurisdiction 
of  two  or  more  surro- 
gates. 


I  2478.    Juriediction.how  affected 
by  locality  of  debts. 

2479.  Jurisdic  i  ion  in  new  i.r  al- 

tered county. 

2480.  Id.;  tiaosferof  proceed- 

ii)g8  to  proper  county. 

2481.  Incidental  powers  of  the 

surrogate. 
-482.  Application  of  chapter ;<«on- 
lirmiktion  of  preyious  actfi* 
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g  8472.  Each  surrogate  must  hold,  within  his  county,  6  Bedf.  8BL 
a  court,  which  has,  in  addition  to  the  powers  conferred  J^*  ^J* 
upon  it,  or  upon  the  surrogate,  by  special  provision  of  law,  u,  qqu 
jurisdiction,  as  follows  :  4  Month.  L. 

1.  To  take  the  proof  of  wills  ;  to  admit  wills  to  probate  ;  ^j"ji  y*  48L 
to  revoke  the  probate  thereof ;  and  to  take  and  revoke  pro-  ii7n.y.471. 
bate  of  heirship.  1 28  id .  374. 

2.  To  grant  and  revoke  letters  testamentary  and  letters   Jly^iilN* y" 
of  administration,  and  to  appoint  a  successor  in  place  of  a    ^^  wo, 
person  whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  ac- 
coimts,  of  executors,  administrators,  and  testamentary 
tioistees ;  to  remove  testamentary  trustees,  and  to  appoint 
a  successor  in  place  of  a  testamentary  trustee  so  removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the 
distribution  of  the  estates  of  decedents ;  and  the  payment 
or  delivery,  by  executors,  administrators,  and  testamen- 
tary trustees,  oi  money  or  other  property  in  their  posses- 
sion, belonging  to  the  estate. 

6.  To  direct  the  disposition  of  real  property,  and  interests 
In  real  property,  of  decedents,  for  the  paj^ment  of  their 
debts  and  funeral  expenses,  and  the  disposition  of  the  pro- 
ceeds thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the 
affairs  of  decedents,  according  to  the  provisions  of  the 
statutes  relating  thereto. 

7.  To  appoint  and  remove  guardians  for  infants ;  to 
compel  the  payment  and  delivery  by  them  of  money  or 
other  property  belonging  to  their  wards  ;  and,  in  the  cases 
M)ecially  prescribed  by  law,  to  direct  and  control  their  con- 
duct, and  settle  their  accoimts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in 
the  m'anner,  prescribed  by  statute. 

g  8473.  Where  the  jurisdiction  of  a  surrogate's  court 
to  make,  in  a  case  specined  in  the  last  section,  a  decree  or 
other  determination,  is  drawn  in  question  collaterally,  and 
the  necessaij  parties  were  duly  cited  or  appearea,  the 
jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud 
or  collusion,  conclusively,  established,  by  an  allegation  of 
the  jurisdictional  facts,  contained  in  a  written  petition  or 
answer,  duly  verified,  used  in  the  surrogate's  court.  The 
fact  that  the  parties  were  duly  cited  is  presumptively 
proved,  by  a  recitia  to  that  effect  in  the  decree. 

§  8474.  The  surrogate's  court  obtains  jurisdiction  in  JJJSvSS' 
every  case,  by  the  existence  of  the  jurisdictional  facts  pre- 
scribed by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties.  An  objection  to  a  decree  or  other  de- 
termination, founded  upon  an  omission  therein,  or  in  the 
papers  upon  which  it  was  founded,  of  the  recital  or  proof 
of  any  fact  necessary  to  jurisdiction,  which  actually  existed, 
or  the 'failure  to  take  any  intermediate  proceeding,  required 
})j  law  to  be  taken,  is  available  only  upon  appeal,  Put,  for 
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fm  BURROGATES*  COURTS.     §§2475-2477 

the  better  protection  of  any  party,  or  other  person  interested, 
the  surrogate's  court  may,  in  its  discretion,  allow  such 
defect  to  be  supplied  by  amenduient, 

44  Hnn,  106.  g  8475.  Jurisdiction,  once  duly  exercised  over  any 
129N.Y.640.  matter,  by  a  surrogate's  court,  excludes  the  subsequent  ex- 
ercise of  jurisdiction  by  another  surrogate's  court,  over  the 
same  matter,  and  all  its  incidents,  except  as  otherwise 
specially  prescribed  by  law.  Where  a  guardian  has  been 
duly  appointed  by,  or  letters  testamentary  or  of  administra- 
tion have  been  duly  issued  from,  or  any  other  special  pro- 
ceeding has  been  duly  commenced  in,  a  surrogate's  court 
having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  mat- 
ter, miist  be  taken  in  the  same  court. 

1  Dem,  308,  §  8476.  The  surrogate's  court  of  each  county  has  juris- 
diction, exclusive  of  every  other  surrogate's  court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  testamentary  there- 
upon, or  to  grant  letters  of  administration,  as  the  case  re- 
quires, in  either  of  the  following  cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a 
resident  of  that  county,  whether  his  death  happened  there 
or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the 
Stale,  died  within  that  county,  leaving  personal  property 
within  the  State,  or  leaving  personal  property  which  has, 
since  his  death,  C(  me  into  the  State,  andremams  unadmin- 
istered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State, 
died  without  the  State,  leaving  personal  property  within 
that  county,  and  no  other  ;  or  leaving  personal  property 
which  has,  since  his  death,  come  into  that  county,  and  no 
other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death, 
a  resident  of  the  State,  and  a  petition  for  probate  of  his 
will,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division second  or  third  of  this  section,  has  not  been  filed 
in  any  surrogate's  court ;  but  real  propcity  of  tlie  decedent, 
to  which  the  will  relates,  or  which  is  subject  to  disposition 
under  title  fifth  of  this  chapter,  is  situated  within  that 
county,  and  no  other. 

§  2477.  Where  personal  property  of  the  decedent  is 
within,  or  comes  into,  two  or  more  counties,  under  the  cir- 
cumstances specified  in  subdivision  third  of  the  last  section  •, 
or  real  properly  of  the  decedent  is  situated  in  two  or  more 
counties,  under  the  circumstances  specified  in  subdivision 
fourth  of  the  last  section  ;  the  surrogate's  courts  of  those 
counties  have  concurrent  jurisdiction,  exclusive  of  every 
other  surrogate's  court,  to  take  the  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  ( f 
administration,  as  the  case  requires.  But  where  a  p<;.tition 
for  probate  of  a  will,  or  for  letters  of  administratiwi,  hn^ 
been  duly  filed  in  either  of  the  courts  so  possessing  con- 
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current  jurisdiction,  the  jurisdiction  of  that  court  excludes 
tbat  of  the  other. 

§  8478.  For  the  purpose  of  conferring  jurisdiction  upon 
a  surrogate's  court,  a  debt,  owing  to  a  decedent  by  a  resi- 
dent of  the  State,  is  regarded  as  personal  property,  situated 
within  the  county  where  the  debtor,  or  either  of  two  or 
more  joint  debtors,  resides  ;  and  a  debt,  owing  to  him  by  a 
domestic  corporation,  Is  regarded  as  personal  property, 
situated  within  the  coimty  where  the  principal  office  of  the 
corporation  is  situated.  But  the  foregoing  provision  does 
not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in 
terms  negotiable,  or  payable  to  the  bearer  or  holder.  Huch 
a  debt,  whether  the  debtor  is  a  resident  or  non-resident  of 
the  State,  or  a  foreign  or  a  domestic  government,  state, 
county,  public  officer,  association,  or  corporation,  is,  for 
the  purpose  of  so  conferring  jurisdiction,  regarded  as  per* 
sonal  property,  at  the  place  where  the  bond,  note,  or  other 
instrument  is,  either  within  c  without  the  State. 

§  24?9.  [Am'd  1883.]  Where  a  new  county  has  been 
heretofore,  or  is  hereafter,  erected,  or  territory  has  been 
heretofore,  or  is  hereafter,  transferred  from  one  county  to 
another,  the  jurisdiction  of  the  surrogate's  court  of  each  of 
the  counties  affected  thereby,  to  take  the  proof  of  a  will, 
or  to  grant  letters,  depends  upon  the  locality,  where  the 
petition  is  presented,  of  the  place  where  the  property  of 
the  decedent  is  situated,. or  where  the  event  occurred,  as 
the  case  may  be,  which  determines  jurisdiction.  If,  before 
the  erection  of  the  new  county,  or  the  transfer  of  the  terri- 
tory, letters  have  been  granted,  upon  the  ground  that  the 
decedent  died  or  resided  within  the  county,  the  surrogate's 
court  from  which  they  were  issued  has  exclusive  jurisdic- 
tion of  the  estate,  and  of  all  matters  incidental  thereto ; 
and  if  the  place  where  the  decedent  died  or  resided  is  em- 
braced within  another  county,  certified  copies  of  any  papers 
or  proceedings,  filed,  entered,  or  recorded  in  the  surrogate's 
court  thereof,  must  lie  furnished  on  the  payment  of  the 
fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate  ;  and  upon  the  latter's  request  and  payment 
of  the  fees  therefor,  the  proper  officer  of  the  court  so  hav- 
ing jurisdiction  must  file,  enter  or  record  the  same,  in  like 
manner  and  with  like  effect  as  the  originals.  Where  the 
letters  were  granted  upon  any  ground  other  than  the  dece- 
dent's death  or  residence  within  the  county,  the  jurisdiction 
of  the  court  from  which  they  were  issued  remains  unaf- 
fected by  any  change  in  the  territorial  limits  of  its  county. 

§  2480.  A  special  proceeding  pending  in  a  surrogate's 
court,  whose  jurisdiction  to  entertain  the  same  is  taken 
away  by  the  provisions  of  the  last  section,  or  in  consequence 
of  thp  erection  of  a  new  county,  or  the  alteration  of  the  terri- 
torial limits  of  a  county,  after  this  act  takes  effect,  must  be 
transferred,  by  order  of  the  court  in  which  it  is  pending,  to 
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the  surrogate's  court  haying  jurisdiction  :  and  the  latt« 
court  has  the  same  iurisdiction,  power,  and  authoiity  with 
respect  thereto,  which  the  former  court  would  have  had,  if 
the  territorial  limits  of  its  county  had  not  been  changed. 

MN.T.  489.  §  2481.  A  surrogate,  in  court  or  out  of  court,  as  the 
98  Id.  484.      case  requires,  has  power : 

^  Sudd  481  1-  To  issue  citations  to  parties,  in  any  matter  within  the 
Id.  eSi.'  Jurisdiction  of  his  court ;  and,  in  a  case  prescribed  by  law, 
i8  N.  Y.  to  compel  the  attendance  of  a  party. 
^^*®  ^'  ^'  ^^  adjourn,  from  time  to  time,  a  hearing  or  other  pro- 
13CN.Y.287!  ceeding  in  his  court ;  and  where  all  persons  who  are  neces- 
29  Ab'b.N.o.  sary  parties  have  not  been  cited  or  notified,  and  citation  or 
*^^'  notice  has  not  been  waived  by  appearance  or  otherwise,  it 

is  his  duty,  before  proceeding  further,  so  to  adjourn  the 
same,  and  to  issue  a  supplemental  citation,  or  require  the 
petitioner  to  give  an  additional  notice,  as  may  be  necessary. 
8.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  re- 
quiring the  attendance  of  a  witness,  residing  or  being  in 
any  part  of  the  State  ;  or  a  subpoena  duces  tecum,  requir- 
ing such  attendance,  and  the  production  of  a  book  or  paper 
material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  to  whom  a  citation  or  other 
process  has  been  duly  issued  from  his  court,  from  acting 
as  such,  until  the  further  order  of  the  cour^ 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of 
his  court,  to  perform  any  duty  imposed  upon  him,  by 
statute,  or  by  the  surrogate's  court,  under  authority  of  a 
statute. 

6  Redf.  898.  6.  To  Open,  vacate,  modify,  or  set  aside,  or  to  enter,  as 

Id.  488.  of  a  former  time,  a  decree  or  order  of  his  court ;  or  to  grant 

iw'Si^^  a  new  trial  or  a  new  bearing  for  fraud,  newly  discovered 

67  How*.  Pr.  evidence,   clerical  error,   or  other  sufficient  cause.     The 

447.  powers,  conferred  by  this  subdivision,  must  be  exercised 

c  ^^  ^  ^^^y  ^^  *  ^^^®  ^^^  ^^^  ^°  *^®  same  manner,  as  a  court  of 
7N.  Y.  record  and  of    general    jurisdiction  exercises  the    same 

State  Rep.   powers.   Upon  an  appeal  Irom  a  determination  of  the  sur- 

H      ?^*   rogate,  made  upon  an  application  pursuant  to  this  subdivi- 

gj  N.^^Y.        ^^^^^  ^^^  general  term  of  the  supreme  court  has  the  same 

State  Sep.  power  as  the  surrogate;  and  his  determination  must  be 
«.  ,^  .-?^-  reviewed,  as  if  an  original  application  was  made  to  that 
Wldim      term.  4,3  fr,<-.i.-«'0- 

7.  To  punish  any  person  for  a  contempt  of  his  court, 
civil  or  criminal,  in  any  case,  where  it  is  expressly  pre- 
scribed by  law  that  a  court  of  record  may  punish  a  person 
for  a  similar  contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  dis- 
qualification of  a  judge  in  certain  casas,  to  complete  any 
unfinished  business,  pending  before  his  predecessor  in 
the  office,  including  proofs,  accountings,  and  examinations. 

0.  To  complete,  and  certify  and  sign  in  his  own  name, 
adding  to  his  signature  the  date  of  so  doing  all  records  or 
papers,  left  uncompleted  or  unsigned  by  any  of  l^  prede- 
cessors. 


^ 
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10.  To  exemplify  and  certif j^  transcripts  of  all  records  of 
hid  conrtj  or  other  papers  remaiQiog  therein.  i«j  Abb  lir 

11*  With  respect  to  any  matter  not  expressly  provided  q  ^^'  ^' 
for  in  the  foregoing  subdivisions  of  this  section,  to  proceed, 
in  all  matters  subject  to  the  cognizance  of  his  coart,  ac- 
cording to  the  course  and  practice  of  a  court,  having  by 
the  common  law,  jnrisdiction  of  such  matters,  exce{)t  as 
otherwise  prescribed  byslatute;  and  to  exercise  Buch  inci- 
dental powers,  as  are  necessary  to  carry  into  effect  the  pow- 
ers expressly  conferred. 

§2482-  [i4m'dl893.]  Each  provision  of  this  chapter, 
relating  to  the  jnrisdiction  of  the  surrogate's  court,  to  take 
proof  of  a  will,  and  to  grant  letters  testamentary  or  letters 
of  administration  or  regulating  the  mode  of  proceeding  in 
any  matter  connected  with  the  estate  of  a  decedent  applies, 
unless  otherwise  expressly  declared  therein,  whether  tbe 
will  was  made,  or  the  decedent  died,  1  ef ore  or  after  this 
chapter  takes  effect.  All  acts  hitherto  c  f  surrogates  nnd 
officers  acting  as  such  in  completing  by  certifying  in  their 
own  names  any  uncertified  wills,  and  by  signing  and  certi- 
fying in  their  own  names,  the  unsigned  and  uncertified  rec- 
ords of  wills  and  of  other  proofs  nnd  examin  itions  takenin  tbe 
proceedings  of  probate  tibereuf ,  before  their  predecessors  in 
ofiice,  are  hereby  confirmed  and  declared  to  be  valid  and  in 
fall  compliance  with  the  pre-existing  statutory  requirements. 

ARTICLE  SECOND. 

Gbnbbaij  Duties  and  Disabilitibs  of  the  Subbooate,  ob 

Tbmpobaby  Subbooate. 

§  2483.  Surrogate  and  acting  snr-  §  2493.  Id.;  compensation. 

rogate; their officiiUides-  2494.  Id.;  acta,  etc.,  where  and 

ignations.  how  recorded. 

2484.  Taoancy     or      disability;  2495.  Surrogate,  when  not  to  be 

who  to  act  as  surrogate.  counsel,  etc. 

2485.  Id.;  if  surrogate  disquali-  2496.  Surrogate,  when  disquali- 

fied, who  to  act,  fied. 

2436.  Id  ;  in  New  York  county.  2497.  DisquHlification;     when 

■  2187.  Proof  of  authority.  obje  tionmastbe  taken. 

2488.  Id.;  when  and  how  made.  2498,  2499.  Books  to  be  kept  by 

2489.  How  authority  superseded  surrogate. 

2490.  Proceedings  in  ^ew  York  2500.  Papers  and  books   to  be 

and  Kings  counties  reg-  preserved,   and    bonds 

nlated.  filed. 

2491.  Id.;  transfer  of  proceed-  2601.  When     fees  not     to    be 

ings  tosnrrogate's  court.  charged ;  report  of  fees. 

2492.  Temporary        surrogate;  2602.  What  papers  to  be  trans- 

when  board  of  super-  mltted  to   secretary  of 

visors  may  appoint.  State;  expenses  thereof. 

§  2483'  Where  the  county  judge  is  also  surrogate,  he 
maji  be  designated,  in  any  p  4per  or  proceeding  relating  to 
the  office  of  surrogat  e,  as  the  surrogate  of  the  county,  with- 
out any  addition  reftrring  to  his  office  ns  county  j  ndge.  A 
local  officer  elected,  as  prescribed  in  the  constitution,  to  dis- 
charge thednti^s  of  surrogate,  or  of  county  judge  and  sur- 
rogate, is  deHignated  in  ti  is  act,  and,  when  acting  as  surro- 
gate, may  be  designated,  as  the  *' special  surrog^.te''  of  his 
county.  Where  an  officer,  other  than  the  surn^gate,  nets  as 
fiurrrtgate  in  a  case  pr  scribed  by  law,  he  mn^t  be  designated 
by  his  officinl  title,  with  the  addition  of  the  words,  "and 
acting  surrogate."    ^ 

§  2484-     [Am'd  1893.1    Where,  in  any  county,  except 
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New  York,  the  office  of  snrrogate  is  vacant;  or  the  surro- 
gate is  disabled  by  reason  of  sickness,  absence  or  Innacy, 
and  special  proyision  is  not  made  by  law  for  the  discharge 
of  the  duties  of  his  office  in  that  contingency;  the  duties  of 
his  office  must  be  discharged  until  the  vacancy  is  filled  or 
the  diRaMlity  ceases,  as  follows: 

] .    By  the  special  surrogate. 

'2.  If  there  is  po  specinl  surro^te,  or  he  is  in  like  man- 
ner disabled,  or  is  precluded  or  disqualified,  by  the  special 
County  judge. 

3.  If  there  is  no  special  county  judce,  or  he  is  in  like 
manner  disabled,  (>r  is  precluded  or  disqualified,  by  the 
county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act,  as  prescribed  in 
this  section,  proof  of  his  authority  to  act  as  prescribed  in 
section  twenty-four  hundred  and  eighty-seven  of  this  act 
must  be  made.  In  any  proceeding  in  the  surrogate's  court 
of  the  county  of  Kings,  before  either  of  the  officers  autho  • 
rized  in  this  section  to  discharge  the  duties  of  the  office  of 
snrrognte  of  such  county  for  the  time  bein^r,  if  an  issue 
is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  order  transfer  such 
c.iuse  to  the  snpreme  court,  to  be  heard  and  decided  at  a 
special  term  thereof,  held  in  such  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of 
such  order,  together  Wfth  the  appropriate  certificate  or  cer- 
tificntL*s  of  the  authority  of  the  officer  to  act  as  surrogate, 
sbfill  be  sufficient  nnd  conclusive  evidence  of  the  jurisdic- 
tion and  authority  of  the  supreme  court  in  such  matter  or 
caus<^.  After  a  final  order  or  decree  is  made  in  the  matter 
or  cause  so  transferred  to  the  supreme  court,  the  court  shall 
<iireot  the  papers  to  be  returned  and  filed,  and  transcripts 
of  al  orders  and  decrees  made  therein  to  be  recorded  in  the 
surrogate's  office  C'f  such  county;  and  when  so  filed  and  re- 
corded, they  shall  have  the  same  effect  as  if  they  were  filed 
and  recorded  in  a  case  pendiog  in  the  surrc^ate's  court  of 
such  county. 

§  2485.  [Am*d  1893.]  Where  the  Furrogate  of  any 
county,  except  New  York,  is  precluded  or  dis<^ualified  from 
acting  with  respect  to  any  particular  matter,  his  jurisdiction 
and  powers  witii  respect  to  that  matter  vest  in  the  several 
officers  designated  in  the  last  section,  in  the  order  therein 
provided  foi'.  If  there  is  no  such  officer  qualified  to  act 
therein,  the  surrogrite  may  file  in  his  office  a  certificate  stat- 
ing that  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adjoining 
county,  other  than  New  York,  to  act  in  his  place  in  the  par- 
ticular matter.  The  surrogate  so  designated  has,  with  re- 
spect to  that  matter,  all  the  jurisdiction  and  powers  of  the 
surrogate  making  the  designation,  and  may  exercise  the 
•«  11Q51  iiftA   s*°*®  ^^  6ither  county. 

"nwS:  Act.       §  2486-  [Am'd  1886, 1893.1  In  the  county  of  New  York  the 

32  Hun,  429.    court  of  common  pleas  for  that  city  and  county,  at  a  special 

term  thereof,  on  the  presentatiou  of  proof  of  its  authority, 

as  prescribed  in  the  next  section,    must  exercise  all  the 

powers  and  jurisdiction  of  ihe  surrogate's  court,  as  follows: 
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1.  Where  the  sun*ogate  is  precluded  or  disqualified  froro 
Acting,  with  respect  to  a  particular  matter,  it  luutt  exercise 
all  the  powers  and  jurisdiction  of  that  court  with  lespect  to 
that  matter. 

2.  Where  the  offic3  of  surrogate  of  the  county  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  sickness,  absence 
or  lunacy,  it  must  exercise  all  the  powers  and  jurisdiction 
of  that  court,  until  the  vacancy  is  filled  or  the  disa>>iLty 
ceases,  as  the  case  may  be. 

§  2487/  ['^rn*d  1887,  1893.]  The  authority  of  another 
officer  or,  in  the  county  of  New  York,  of  the  court  of  com- 
mon pleas,  ti  act  as  prescribed  in  the  last  three  sections, 
must  De  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqnnlified  or  precluded  from 
actingin  a  particular  matter,  that  fact  may  be  proved  by  the 
BurrogHte's  certificate  thereof;  or,  except  as  other\\i8e  pre- 
Bcribed  in  section  twenty-four  hundred  and  eighty  .five,  by 
affidavit  or  oral  testimony. 

2.  The  fact  tliat  the  surrogate  is  so  disqualified  or  pre 
cludt  d,  or  that  he  is  disabled,  or  that  the  office  is  vacant  and 
also  the  authority  of  the  officer,  or  of  the  court,  as  ti  e  case 
may  be,  to  act  in  his  place,  may  be  proved,  and  are  deemed 
conclusively  established  by  an  order  of  a  justice  of  the  su- 
prt  me  court  of  the  judicial  district  embracing  the  county. 
After  KUoh  an  order  is  made,  the  surrogate  shall  not  make 
the  certificate  specified  in  section  twenty-four  hundred  and 
eighty  five  of  thisact,  and  if  such  n  certificate  has  been  there- 
tofore filed,  the  powers  and  juri  diction  of  the  surrogate  there- 
in designated,  as  specified  in  that  section  thencefortfafcease. 

§  2488-     [^rn'd  1889.]    An  order  may  be  made  as  pre-  8  1185.  Con- 
scribed  in  subdivision  second  of  the  last  section,  upon  or  Jj'^'^y** 
without  notice,  as  a  justice  of  the  supreme  court  of  the  ju-      state  Rep. 
dicial  district  embracing  the  county  thinksproper.    It  must  376! 

recite  the  cause  of  the  making  thereof,  it  must  designate 
the  officer  or  court  empowered  to  discharge  the  duties  of  the 
office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  aesignate  that  matter.  It  may,  in  tlie  discre- 
tion of  the  justice,  require  an  officer  to  give  security  for  the 
due  discharge  of  the  duties  therein.  Where  the  office  of 
surrogate  is  vacant,  or  the  surrogate  is  disabled  by  reason  of 
lunacy,  the  Attorney-General,  if  directed  by  the  governor, 
must,  or  the  district  attorney,  upon  his  own  motion,  may 
apply  for  the  order,  and  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county  must  grant  it 
upon  his  application.  A  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county  may  also  grant  the 
order  upon  the  application  of  a  patty,  or  a  person  about  to 
become  a  party  to  any  special  proceeding  in  the  surrogate's 
cour\  Where  the  surrogate  is  sick  or  absent,  the  granting 
ot  the  order  rests  in  the  discretion  of  the  justice,  and  its 
effect  ti  ay  be  qualified  ns  the  justice  thinks  proper. 

§2489.  [^m'd  1889.]  Where  an  order  is  made  by  a  8ll86Con- 
jnstice  of  the  si>preme  court  of  the  judicial  district  em-  "<*^'^*' 
br.icing  the  co'inty  as  prescribed  in  the  last  two  sections  or 
an  nppointment  is  made  by  the  board  of  supervisors  as  pre- 
scribed in  section  twenty-four  hundred  and  ninety-two  of 
this  act  for  any  cause  except  a  vacancy  in  the  office  of  sur- 
rogate, it  may  be  revoke*!,  without  prejudice  to  any  pro- 
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ceedings  theretofore  taken  by  virtue  thereof,  by  a  justice  of 
the  supreme  court  of  the  judicial  district,  embracing  the 
surrogate's  county,  upon  proof  that  it  was  imp.  evidently 
made,  or  that  the  cause  of  making  it  has  become  inoperative. 
Such  an  order  or  appointment  made  upon  the  ground  that 
the  surrogate's  office  is  vacant,  is  superseded  without  any 
formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revoked,  or  the  vacancy  is  filled, 
as  the  case  may  be,  the  unfinished  business  in  any  proceed- 
ings taken  by  viitue  of  the  order  or  appointment,  must  be 
transferred  to,  and  may  be  completed  by  the  surrogate  in 
the  same  manner  and  with  like  effect  as  where  a  new  sur- 
rog:ite  completes  the  unfinished  business  of  his  predecessor. 

1 1187,  Con-  §  8490.  In  a  special  proceeding  cognizable  before  a 
sol.  Act,  surrogate,  taken  in  the  court  of  common  pleas,  or  the 
supreme  court,  as  prescribed  in  this  article,  the  seal  of  ihe 
court  in  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  in  that 
court ;  and  the  papers  therein  must  be  filed  or  recorded,  as 
the  case  may  be,  and  issues  therein  must  be  tried,  as  in  an 
action  brought  in  that  court.  The  clerk  of  that  court  must 
sign  each  record,  which  is  required  to  be  signed  by  the 
surrogate  or  the  clerk  of  the  surrogate's  court.  The  issuing 
of  a  citation  may  be  directed,  and  any  order  intermediate 
the  citation  and  the  decree  may  be  made,  by  a  judge  of  the 
court. 

S1184,  Con-       §  2491.  The  court  may,  at  any  time,  in  its  discretion, 

22  Hun^  443    "P^^  being  satisfied  that  the  reason  for  the  exercise  of  its 

11  N!Y.state  powers  and  jurisdiction  has  ceased    to  operate,  make  an 

Kep.  376.       order  to  transfer  to  the  surrogate's  court,  any  matter  then 

pending  before  it.     Such  an  order  operates  to  transfer  the 

same  accordingly.   Immediately  after  such  a  transfer,  or 

after  the  revocation  of  the  order  of  the  general  term,  as 

prescribed  in  the  last  section  but  one,  the  surrogate  must 

cause  entries  to  be  made  in  the  proper  book  in  his  office, 

refening  to    all  the  papers  filed,   and  orders  entered,  or 

other  proceedings  taken,  in  the  court  of  common  pleas,  or 

the  supreme  court ;  and  he  may  cause  copies  of  any  of  the 

orders  or  papers  to  be  made,  and  recorded  or  filed  in  his 

office,  at  the  expense  of  the  county. 

§'2492.  [Am'd  1893.1  In  any  comity,  except  New 
York,  if  the  surrogate  is  disabled,  by  reason  of  siokness, 
and  there  is  no  special  surrogate,  or  special  county  judge 
of  the  couny,  the  board  of  supervise  s  may,  in  its  dis- 
cretion, appoint  a  suitable  person  to  act  as  surrogate,  un- 
til the  surrogate's  disability  ceases;  or  until  a  speoial 
surrogate  or  a  speoial  county  judge  i  elected  or  appom ted. 
A  person  so  appointed  mu6t,  before  entering  on  the  execu- 
tion of  the  duties  of  his  office,  tike  and  file  an  oath  of 
office,  and  give  an  official  bond  as  prescribed  by  law,  with 
respect  to  a  person  elected  to  the  office  of  surrogate. 
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g  8498.  An  officer,  or  a  person  appointed  by  the  board 
of  supervisors,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  io  the  office*  or  in  consequence  of  disability,  as 
prescribed  in  the  last  nine  sections,  must  be  paid,  for  the 
time  during  which  he  so  acts,  a  compensation  equal,  pro  ' 

rata,  to  the  salary  of  the  surrogate ;  or,  in  a  county  where 
the  county  judge  is  also  surrogate,  to  the  salary  of  the 
county  judge.  The  amount  of  his  compensation  must  be 
audited  and  paid,  in  like  manner  as  the  salary  of  the  surro- 
gate, or  of  the  county  judge,  as  the  case  may  be.  Where 
an  officer  of  the  county  pe^orms  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  tiie  sur- 
rogate is  disqualified  or  precluded  from  acting,  the  super- 
visors of  the  county  must  allow  him  a  just  compensation 
for  his  services  therein,  to  be  audited  and  collected  in  the 
same  manner. 

§  8494.  Where  an  act  is  done  or  a  proceeding  is  taken  ae  Hiin,429« 
by,  before,  or  by  authority  of,  an  officer,  or  a  person,  ap- 
pointed by  the  board  of  supervisors,  temporarily  acting  as 
surrogate  of  any  county,  as  prescribed  in  this  article,  the 
same  must  be  recorded,  or  the  proper  minutes  thereof  must 
be  entered,  in  the  books  of  the  surrogate's  court,  in  like 
manner  as  if  the  same  was  done  or  taken  by,  before,  or 
by  authority  of  the  surrogate  of  the  county;  and  the 
officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters 
so  issued,  and  must  certify  the  record  thereof  in  the  book. 

§  2495*  [Am'd  1893.]  A  surrogate  shall  not  be  counsel, 
soucitor  or  attorney  in  a  civil  action  or  special  proceeding 
for  or  against  any  executor,  administrator,  temporary  ad- 
ministTRtor,  testamentary  trustee,  gnardi»in  or  infant,  o  ^r 
whom,  or  whose  estate  or  accounts,  he  conld  1  ave  any 
jurisdiction  by  law.  The  surrogate  of  the  county  of  Mon- 
roe shall  not  act  as  referee  or  practice  as  attorney  or  coun- 
sellor in  any  court  of  record  in  the  State. 

g  8496.  In  addition  to  his  general  disqualifications  as  a 
Judicial  officer,  a  surrogate  Is  disqualified  from  acting  upon 
an  application  for  probate,  or  for  letters  testamentary,  or 
letters  of  administration,  in  each  of  the  following  cases : 

1  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the 
next  of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any 
part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily 
examined  or  to  be  examined  as  a  witness,  to  any  written 
or  nuncupative  will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian, 
in  any  will,  or  deed  of  appointment,  involved  in  the  matter 

§  8497.  An  objection  to  the  power  of  a  surrogate  to 
act,  based  upon  a  disqualification,  established  by  special 
provision  of  law,  other  than  one  of  those  enumerated  in 
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the  last  section,  is  waived  by  an  adult  party  to  a  special 
proceeding  before  him,  unless  it  is  taken  at  or  before  the 
joinder  of  issue  by  that  party  ;  or,  where  an  issue  in 
writing  is  not  framed,  at  or  before  the  submission  of  the 
matter  or  question  to  the  surrogate. 

g  2498.  Each  surrogate  must  provide  and  keep  the 
following  books : 

1.  A  record  book  of  wills,  in  which  must  be  recorded, 
at  length,  every  will,  required  by  hiw  to  be  recorded  in  his 
oflice,  with  the  decree  admitting  it  to  probate,  and  also,  if 
the  probate  is  not  contested,  tlie  proof  takfen  thereupon, 

2.  A  record-book  of  letters  testamentary  and  letters  of 
administration,  in  which  must  be  recorded  all  such  letters, 
issued  out  of  his  court. 

3.  A  record-book,  in  which  must  be  recorded  every  de- 
cree, whereby  the  account  of  an  executor,  administrator, 
trustee,  or  guardian  is  settled, 

4.  A  book,  containing  a  minute  of  every  paper  filed, 
or  other  proceeding  taken,  relating  to  the  disposition  of  the 
real  property  of  a  decedent,  and  a  record  of  every  order  oi 
decree,  made  thereupon ;  with  a  memorandum  of  eveiy 
report  made,  and  other  proceeding  taken,  founded  upon  a 
decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order, 
the  record  of  which  is  not  required  by  this  secti  )n  to  be 
kept  elsewhere  ;  together  with  a  memorandum  of  each  exe- 
cution issued,  and  of  the  satisfaction  of  each  decree  recorded 
therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guar- 
dianship, issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be 
entered,  by  items,  all  fees  charged  or  received  by  him  for 
services  or  expenses,  and  all  disbursements  made  or  incurred 
by  him,  which  are  chargeable  against  those  fees,  or  to  the 
county. 

The  expense  of  providing  the  books  specified  in  this  sec- 
tion is  a  county  charge. 

§  2499.  To  each  of  the  books,  kept  as  prescribed  in  the 
last  section,  must  be  attached  an  alphabetical  index  refer- 
ring to  the  page  of  the  book,  where  each  subject  may  be 
found.  The  surrogate  may  keep  two  or  more  books,  for  a 
further  division  of  the  subjects  specified  in  either  subdivi- 
sion of  the  last  seel  ion ;  in  which  case,  he  must  keep  a 
separate  index  to  each  set  of  books.  Each  decree,  revoking 
the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of 
guardianship,  or  suspending  or  removing  a  testamentary 
trustee,  or  modifying  or  otherwise  affecting  any  other  de- 
cree, must  be  plainly  noted  at  the  end  rr  in  the  margin  of 
the  record  of  the  will  letters  or  origin  J  decree  vnth  a  ref 
erence  to  the  book  and  page  where  the  subsequent  decree 
ia  recorded.   The  books,  kept  as  prescribed  in  the  last  sec- 
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tion,  appertain  to  the  sarrogate's  office,  and  mnst  be  op«n, 
at  all  reasonable  times,  to  the  inspection  of  any  person. 

§  2500-  [4m*dl893.]  The  surrogate  mast  earefnlly  file 
and  preserve  in  his  office  every  deposition,  affidavit,  peti- 
tion, report;  account,  voucher,  or  other  paper  relating  to  any 
proceediug  in  his  conrt;  and  deliver  to  his  successor  all  the 
papers  and  books  kept  by  him.  All  bonds  required  to  be 
filed  with  the  sarrogate  or  in  his  office  most  be  proved  or 
acknowledged  as  deeds  are  required  by  law  to  be  proved  or 
acknowledged. 

§  2501.  [AnCd  1893.]  If  the  inventory  of  personal  i  1189,  Co», 
property  of  a  testator  or  intestate,  filed  in  the  office  of  the  ^iJ^^^* 
sarrogate,  does  not  exceed  the  sum  of  one  thousand  dollars,  j^  x884,  e, 
no  fees  for  any  services  done  or  performed  by  the  surrogate  690. 
shall  be  charged  to  or  received  from  the  ezeautor  er  ad- 
ministrator. If  the  petition  for  letters  testftmentary  or  of 
administration  shall  allege  that  in  the  belief  of  the  peti- 
tioner the  inventory  will  not  exceed  such  amount,  no  fees 
shall  be  received  until  it  appears  from  the  inventory  when 
filed  that  the  personal  property  does  not  exceed  that  sum. 
On  the  appointment  of  a  guardian,  if  it  appears  that  the  ap- 
plication is  made  for  the  purpose  of  enabling  the  minor  to 
receive  bounty,  arrears  of  pay  or  prize  money,  or  pension 
due,  or  other  dues  or  fatuity  from  the  federal  or  state 
government,  for  the  services  of  the  parent  or  brother  of  such 
minor  in  the  military  or  naval  service  of  the  United  States, 
no  fees  shall  be  charged  or  received.  The  surrogate  of  eaoh 
county,  except  New  York,  at  his  own  expense,  mnst  make  a 
report  to  the  board  of  supervisors  of  the  county,  on  the  first 
day  of  each  annual  meeting  thereof,  containing  a  verified 
statement  of  all  fees  received  or  charged  by  him  for  serviceSy 
or  expenses  since  the  last  report,  and  of  all  disbursements 
chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly eaoh  item  thereof. 

§  2502.  [Bepealed  1884.] 

§  2503-  A  surrogate  vho  admits  to  probate  the  will  of 
a  person,  who  was  not  a  reBi<1ent  of  the  State  at  the  time 
of  his  death ;  or  grants  original  or  ancillary  letters  testa* 
mentary  upon  such  a  will,  or  original  or  ancillary 
letters  of  admin istration  upon  the  estate  of  such  a  person  ; 
must,  within  ten  days  thereafter,  transmit  to  the  secretary 
of  State,  to  be  filed  in  his  office,  a  certified  copy  of  Uie  will 
or  letters.  The  surrogate's  fees  for  making  the  copy,  and 
the  expenses  of  transmission,  must  be  audited  by  ike  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant* 
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ARTICLE  THIRD. 
Glbrks  :  Stbhogbaphbbs  :  icisoBiiiiANisous  Pboyisions. 


S  1190,  Con- 
sol.  Act. 
34UUD,  699. 


i  2604.    Snrrogate'a  court  always 
open  for  business. 
2606.    When    surrogate   to   at- 
tend. 
2606.    When  and  where   court 
held  by  county  judge. 
Seal. 
Clerks      in     surrogate's 

office. 
Clerk      of      Surrogate's 
court;  how  appointed; 
his  powers. 


2507. 
2608. 

3609. 


I  2610. 


2611. 
2612. 


2613. 
26U. 


Additional  power  of  clerk 
of  surrogate's  court  of 
Kings  county. 

Surrogate  liable  for 
clerk's  acta. 

Stenographir  for  surro- 
gate's courts  in  New 
York  and  Kings. 

Id.;  in  other  counties. 

Definition  of  expresaions 
used  in  this  chapter. 


§  2504-  [Am*d .  1893.]  The  surrogate's  ooutt  is  always 
open  for  the  transaction  of  any  business,  within  its  powers 
and  jurisdiction.  The  surrogates  of  the  city  and  county  of 
New  York,  from  time  to  time  mnst  appoint,  and  may  alter 
the  times  of  holding  terms  of  that  conrt  tor  the  trial  of  pro- 
bate proceedings  and  for  the  hearing  of  motions  and  other 
chamber  business.  They  mnst  prescribe  the  duration  of 
such  terms,  and  assign  the  surrogate  to  preside  and  attend 
at  the  terms  so  appointed.  In  cnse  of  the  inabiiity  of 
a  surrogate  of  thatcoanty  to  presile  or  attend,  the  other 
surrogate  may  preside  or  attend  iu  his  place.  Two  or  more 
terms  of  the  surrogate's  court  may  be  appointed  to  be  held 
at  the  same  time.  The  term  of  that  court  held  at  chambers 
shall  dispose  of  ail  business  except  contested  probate  pro- 
ceedings ;  all  contested  probate  proceedings  shall  be  dis- 
posed of  at  the  trial  term.  An  appointment  must  be  pub- 
lisht^d  in  two  newspapers  published  in  the  city  of  New  York 
during  or  before  the  first  week  in  January  in  each  year ;  ex- 
cept that  the  surrogates  of  that  county  may,  by  notice  to  le 
published  in  two  newspapers  in  the  city  of  New  York  for  at 
least  five  days,  appoint  the  time  for  holding  chambeia  and 
trial  terms  during  the  year  eighteen  hundred  and  ninety- 
three.  All  the  powers  conferred  by  law  upon  the  surroerate 
of  the  city  and  county  of  New  York  may  be  exercised  by 
either  of  the  surrogates  of  said  city  and  county. 

§  2606.  [Am'd  1881,  1892.1  The  surrogate  must, 
unless  prevented  by  sickness  or  other  unavoidable  casu^ty, 
attend  at  his  office  on  Monday  of  each  week,  except  during 
the  month  of  August  or  where  Monday  is  a  public  holiday, 
on  the  following  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  imposed  ui  on  him.  But-  the  surro. 
gate  of  any  county,  may,  l»y  an  instrument  in  writing,  under 
is  hand,  filed  in  the  office  of  the  clerk  of  the  county  rt 
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least  twoDty  days  before  the  first  duj  of  Jannary  in  any 
year,  designate  a  day  of  the  week,  other  than  Monday,  on 
which,  he  will  attend  at  Lip  ofBce,  or  a  month  other  than 
August,  daring  which  he  will  be  absent  therefrom,  or  both, 
daring  that  year;  and  where  the  county  judge  is  also  surro- 
gate, he  is  not  required  to  attend  at  his  office  on  any  day 
when  the  county  court  or  the  couit  of  sessions  is  sitting. 
The  surrogate  must  also  execute  the  daties  of  his  office,  at 
such  x>ther  times  and  places,  within  h's  county,  as  the  pub- 
lic convenience  requires.  The  surrogate  may  sign  decrees, 
letters  testamentary,  of  administration  and  guardianship, 
and  orders  daring  the  month  of  August  or  such  other  month 
as  he  shall  designate  for  bis  vacation  wherever  he  shall  be 
passing  such  vacation  within  the  State. 

§  2506*  71^6  surrogate's  court,  in  a  county  where  the 
county  judge  is  al$o  surrogate,  may  be  held  at  the  time 
and  place  at  which  the  county  court  is  held;  and,  in  that 
ca^e,  the  order  of  business  of  the  county  court,  the  court 
of  sessions,  and  the  surrogate's  oourt,  is  under  the  direction 
of  the  county  judge. 

§  2507*  ^3  surrogate's  court  has  a  seal,  of  which  the 
surrogate  has  charge. 

§  2508*  Each  surrogate  may  appoint,  and  at  pleasure 
remove,  as  many  clerks  for  his  office,  to  be  paid  by  the 
county,  as  the  board  of  supervisors  of  his  county,  or,  in 
the  city  and  county  of  New  ^rk,  the  board  of  aldermen^ 
authorize  him  so  to  appoint.  'The  board  of  supervisors  or 
the  board  of  aldermen,  ns  the  case  requires,  must  fix  the 
compensation  of  the  clerk  or  clerks  So  appointed  ;  and 
may  authorize  them,  or  either  of  them,  to  receive,  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  rec- 
ord or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  and  at  pleasure  remove,  as  many  additional 
clerks,  to  be  paid  by  him,  as  he  thinks  proper.* 

§  2509-  [Am*d  1893.]     By  a  written  order  filed  and  re-  g  1191,  con- 

corded  in  his  office,  which  he  may  in  like  manner  revoke  >ol  Act.  as 

at  pleasure,  a  surrogate  may  appoint  a  clerk  employed  in  amended  by 

his  office  to  be  clerk  of  the  surrogate's  court.     The  clerk  JJq  ^®^'    ^ 
so  appointed  may  exercise,  concurrently  with    the  surro- 
gate, the  following  powers  of  the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  oourt  any  of  the 
records  of  the  court,  including  the  certificatiO  specified  in 
section  twenty-six  hundred  and  twenty-nine  of  this  act,  and 
the  records  and  papers  specified  in  subdivision  nine  of  sec- 
tion twenty-four  hundred  and  eighty -one  of  this  act. 

♦  Bepealed  as  to  New  York  county  hj  L.  1884,  c.  630,  9  11. 
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2.  Ho  may  issae  any  mandate,  to  which  a  party  is  en- 
titled  as  of  coarse,  either  nnconditionallv  or  on  the  filing 
of  any  paper;  and  may  sign,  as  clerk  of  the  court,  and  affix 
the  seal  of  the  coart  to  any  letters  or  mandate  issued  from 
the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chap- 
ter ninth  of  this  act,  a  copy  of  any  paper,  required  or 
permitted  by  law  to  be  filed  or  recorded  in  tbe  surrogate's 
office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding 
thirty  days,  any  matter,  when  the  surrogate  is  absent  from 
his  office,  or  unable,  by  reason  of  other  engagements,  to 
attend  to  the  same. 

4  Month  L.         5.     He  may  take  the  acknowledgment  or  proof  of  any 
Bai.  48.      instrument,  to  be  used   or  filed  in  the  court  of  which  he 
8  Dam.  362.     fg  a  clerk. 

The  surrogate  may  prohibit  the  clerk  from  exercising 
any  power  Kpecifi'-a  in  this  section,  but  the  prohibitiou 
does  not  affect  the  validity  of  any  act  of  the  olerk  done 
in  disregard  of  the  prohibition.  The  clerk  or  other  per- 
son employed  in  any  capacity  in  a  surrogate's  office  snail 
not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  guardian,  in  any  matter  before  the  surrogate. 

•  §  2510.  \Am*d  1893, 1894).  The  olerk  of  the  siirrogate's 
court,  in  addition  to  the  powers  enumerated  in  section 
twenty-five  hundred  and  nine,  may  exercise,  concurrently 
with  the  surrogate  of  the  county,  the  following  powers  of 
the  surrogate :  On  the  return  of  a  citation  issued  from  such 
surrogate's  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed ;  or,  where  all  the 
persons  entitled  to  be  cited,  sign  and  verify  the  petitioti,  or 
personally,  or  by  attorney,  appear  on  the  probate  thereof, 
cause  the  witnesses  to  the  will  to  be  examined  before  him. 
8uch  examination  must  be  reduced  to  writing,  and  for  such 
purpose  he  is  hereby  authorized  to  administer  and  certify 
oaths  and  affirmations  in  such  cases  in  the  same  manner  and 
with  the  same  effect  as  if  administered  and  certified  by  the 
,    surrogate. 

§  2511-  [Am*d  1893.]  A  surrogate  hereafter  elected,' 
or  appointed,  and  the  sureties  on  his  offici  1  bond,  are 
liable  for  any  act  of  the  clerk  of  the  surrogate's  court 
in  the  discharge  of  his  official  duties,  daring  the  surro- 
gate's term  of  office,  a^  if  the  act  was  performed  by  the 
surrogate.    The  surrogate  may  take  security  from  the  clerk^ 
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to    indemnify    him   against  the  liability    created  by   this 
seotion. 

fll93,Oon- 

§  2512<    The  surrogate  of  each  of  the  counties  of  New      ■®1"^«*- 
York  and  Rings  must  appoint,  and  may,  for  cause,  remoTe, 
a  stenographer  for  his  court,  who  is  entiled  to  a  salnry 
fixed  by  law,  and  to  be  paid  as  the  salaries  of  clerks  in  tbe 
surrogate's  office  are  paid. 

§2518*  [ilm'd  1893.]  The  surrogate  of  each  county, 
except  New  York  and  Kings,  may,  in  his  discretion,  ap- 
point, and  at  pleasure  remove,  a  stenographer  fot  bis 
court,  who  shall  be  paid  a  reasonable  compensatioD,  certi- 
fied by  the  surrogate,  in  every  case  in  which  he  takes  notes 
of  testimony*.  Such  compensation  is  part  of  the  cos's  of  « 
the  proceedings.  The  stenographer  of  the  surrogate's  court 
of  the  county  of  All>any  shnll  receive  a  salary,  to  be  fixed 
by  the  surrogate,  not  exceeding  twelve  hundred  dollars  per 
annum,  and  shall  deliver  to  the  surrogate  of  the  county  a 
full  copy  of  all  minutes  taken  by  him;  and  on  tbe  receipt 
of  his  fees,  not  exceeding  three  cents  per  folio,  a  like  copy 
to  the  party,  or  each  of  the  parties,  to  the  proceeding  in 
which  uie  iiiinntes  were  taken.  When  not  actually  engaged 
in  the  discharge  of  bis  duties  as  stenographer,  he  shall  per* 
form  such  clerical  duties  in  connection  with  the  surrogate's 
court  as  the  surrog  ite  directs.  The  stenographer  for  the 
surrogate's  court  of  the  county  of  Erie  shall  be  entitled  to  a 
salary,  to  be  fixed  by  the  surrogate,  not  exceeding  nine  hun- 
dred dollars  a  year,  to  be  paid  as  the  salary  of  the  clerk  of 
the  surrogate's  court  is  paid. 

§2514-    In  construing  the  provisions  of  this  chapter,    4  Month.  L. 
the  following  rules  must  be  observed,  except  where  a  con-    ^^-  ^^* 
trary  intent  is  expressly  declared  in  the  provision  to  be  con- 
strued, or  plainly  apparent  from  the  context  thereof: 

1.  The  word  '* intestate"  signifies  a  person  who  died 
without  leaving  a  valid  will;  but  where  it  is  used  with 
respect  to  particular  property,  it  Rignifies  a  person  who  died 
without  effectually  disposing  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  word  ''assets"  signifies  personal  property  ap- 
plicable to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word  **  debts  "  includes  every  claim  and  demand, 
upon  which  a  judgment  fcr  a  sum  of  money,  or  diracting 
the  payment  of  money,  could  be  recovered!  in  an  action;  and 
the  word  ''creditor"  includes  every  person  having  such  a 
claim  or  demand. 
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4.  The  word,  "will ",  signifies  a  last  will  and  testament, 
and  includes  all  the  codicils  to  a  will. 

5.  The  expression,  ''letters  of  administration",  includes 
letters  of  temporary  administration. 

6.  The  expression,  "testamentary  trustee",  includes 
every  person,  except  an  executor,  an  administrator  with 
the  will  annexed,  or  a  guardian,  who  is  designated  by  a 
will,  or  by  an^  competent  authority,  to  execute  a  trust 
created  by  a  will ;  and  it  includes  such  an  executor  or 
administrator,  where  he  is  acting  in  the  execution  of  a  trust 
created  by  the  will,  which  is  separable  from  his  functions 
as  executor  or  administrator. 

7.  The  word,  "surrogate",  where  it  is  used  in  the  text, 
or  in  a  bond  or  undertaking,  given  pursuant  to  any  pro- 

*     vision  of  this  chapter,  includes  every  officer  or  court  vested 
by  law  with  the  functions  of  surrogate, 

8.  The  expression,  "judicial  settlement",  where  it  is 
applied  to  an  account,  signifies  a  decree  of  a  surrogate's 
court,  whereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all  purposes,  or 
for  certain  puiposes  specified  in  the  statute  ;  and  an  account 
thus  made  conclusive  is  said  to  be  "judicially  settled  ". 

9.  The  expression,  "  intermediate  account ",  denotes  an 
account  filed  in  the  surrogate's  office,  for  the  purpose  of 
disclosing  the  acts  of  the  person  accounting,  and  the  con- 
dition of  the  estate  or  fund  in  his  hands,  and  not  made  the 
subject  of  a  judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation", 
where  it  is  used  \n  a  provision  requiring  an  act  to  be  done 
in  the  surrogate's  court,  relates  to  the  time  and  place  at 
which  the  citation  is  returnable,  or  to  which  the  hearing  is 
adjjoumed;  includes  a  supplemental  citation,  issued  to 
bnng  in  a  party  who  ought  to  be,  but  has  not  been  cited  ; 
and  implies  that,  before  doing  the  act  specified,  due  proof 
must  be  made,  that  all  persons  required  to  La  cited  have 
been  duly  cited. 

119  N.  Y.  2&  11.  The  expression,  "  person  interested  ",  where  it  is  used 
in  connection  with  an  estate  or  a  fund,  includes  every  per- 
son entitled,  either  absolutely  or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  hus- 
band, wife,  legatee,  next  of  kin,  heir,  devisee,  assignee, 
^  grantee,  or  otherwise,  except  as  a  creditor.  Where  a  pro- 
vision of  this  chapter  prescribes  that  a  person  interested 
may  object  to  an  appointment,  or  may  apply  for  an  inven- 
tory, an  account,  or  increased  security,  an  allegation  of  his 
interest,  duly  verified,  suffices,  although  his  interest  is 
disputed ;  unless  he  has  been  excluded  by  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  there- 
from is  pending. 

12.  The  term,  "next  of  kin  ",  includes  all  those  entitled, 
imder  the  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of 
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the  assets  of  a  decedent  after  payment  of  debts  and  ex- 
penses, other  than  a  surviving  husband  or  wife, 

18.  The  expression,  "real  property".  Includes  every 
estate,  interest,  and  right,  legal  or  equitable,  in  lands, 
tenements,  or  hereditaments,  except  those  which  are  deter- 
mined or  extinguished  by  the  death  of  a  person  seized  or 
possessed  thereof,  or  in  any  manner  entitled  thereto,  and 
except  those  which  are  declared  by  law  to  be  assets.  The 
word,  "inheritance",  signifies  real  property,  as  defined  in 
this  subdivision,  descended  as  prescribed  by  law.  The 
expression,  "personal  property",  signifies  every  kind  of 
property,  which  survives  a  decedent,  other  than  real  prop- 
erty as  defined  in  this  subdivision,  and  includes  a  right  of 
action  conferred  by  special  statutory  provision  upon  an 
executor  or  administrator. 

TITLE  IL 

Promsions  relating  generally  to  the  proceedings  in  surrogate** 
courts,  and  to  appeals  from  those  courts, 

Abtxolk  1.  Process,  and  service  thereof :  appearance,  and  joinder  of 
issue ;  miscellaneoas  regalations  of  practice. 

2.  Hearing ;  iucludlng  trial  bv  Jnry  and  reference. 

8.  Decrees  and  orders ;  and  the  enforcement  thereof.  Costs 
and  fees. 

4.  Appeal. 

5.  Prorisions  relatin|^  generally  to  letters ;  and  generally  to 

executors,  adminutrators,  gaardlans,  and  testamentary 
trosteea. 

ARTICLE    FIRST. 

Pbocbbs,  and  Sebvice  thereof  ;   Appeabance,    and 
Joinder,  of  Issue  ;  Miscellaneous  Regu- 
lations OF  Practice. 


I  2616.  Process  ;     how  executed 

and  returnable. 
8518.  Proceeding  to  be  com- 
menced oy  citation. 
2517.  Id. ;  within  the  statute  of 

limitations. 
2618.  Persons    constituting    a 

class;  when  to  be  cited; 

citation  when  some  are. 

unknown. 
mi9.  Contents  of  citation. 
95:20.  Citation;      how     senred 

within  the  State. 
2621.  Substitute    for    personal 

service  npon  a  resident. 
2522.  Service    by    publication, 

etc. 
2323.  Id.;    upon    persona   un- 

Icnown,  etc. 
2624.  Order;    when  and  how 

made;  contents  thereof. 
2626.  YThat  time  required  for 

delivery  of  copy,  etc. 
2526.  Service  upon  a  corpora- 
tion,   infant,    lunatic, 

etc 


I  2597.  Id. ;  upon  infant,  etc. ;  ad- 
ditional requirement  in 
certain  cases. 

26%.  Appearance ;  how  made, 
and  effect  thereof. 

2629.  Surrogate's  son  not  to 
practice  before  him. 

2580.  Special  guardian  ;  when 
to  be  appointed. 

SS31.  Notice  rf  proceedings  to 
appoiL^i  special  guar- 
dian. 

2532.  Proof  of  service  of  cita- 
tion, subpoena,  etc. 

2588.  Written  pleadings  may  be 
required. 

2584.  Yeriflcation  thereof. 

2585.  2586.  Publication  of  cita- 

tion, etc. 

2637.  Money  paid  Into  court 
and  securities  taken  ; 
how  disposed  of. 

2538.  Certain  provisions  made 
applicable  to  proceed- 
ings in  surrogate's 
court. 
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§8515.  A  citation  or  other  mandate  of  a  surrogate's 
court  must,  except  where  it  is  otherwise  specially  prescribed 
by  law,  be  made  returnable  before  the  surrogate  from  whose 
court  it  was  issued,  and  may  be  eeiTed  or  executed  in  any 
county.  A  warrant  ci:  attachment  must  be  directed  to  the 
sherin  of  the  surrogate's  county ;  who  may  execute  it  in 
any  county,  and  must  convey  the  person  arrested  to  the 
place  where  it  is  returnable. 

§  2516.  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  special  proceeding  in  a  surrogate's 
court  must  be  commenced  by  the  service  of  a  citatiim, 
issued  upon  the  presentation  of  a  petition.  But  upon  the 
presentation  of  the  petition,  the  court  acquires  jurisdiction 
to  do  any  act,  which  may  be  done  before  actual  service  of 
the  citation. 

t  Dem.  813.  §2517.  The  presentation  of  a  petition  is  deemed  the  com- 
mencement of  a  special  proceeding,  within  the  -meaning  of 
any  provision  of  this  act,  which  limits  the  time  for  the 
commencement  thereof.  But  in  order  to  entitle  the  peti- 
tioner to  the  benetit  of  this  section,  a  citation  issued  upon  the 
presentation  of  the  petition,  must,  within  sixty  days  there- 
after, be  served,  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty  of  this  act,  upon  the  adverse  party,  or 
upon  one  or  two  or  more  adverse  parties,  who  are  jointly 
liable,  or  otherwise  united  in  interest ;  or,  within  the  same 
time,  the  first  publication  thereof  must  be  made,  pursuant 
to  an  order  made  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty-two  of  this  act. 

§  2518.  Where  it  is  prescribed,  in  any  provision  of  this 
chapter,  that  a  petition  must  pray  that  a  person,  or  that 
creditors,  next  of  kin,  legatees,  heirs,  devisee",  or  other 
persons  constituting  a  class,  may  be  cited  for  any  purpose, 
all  those  persons  are  necessary  parties  to  the  special  pro- 
ceeding. Where  persons  to  be  cited  constitute  a  class,  the 
petitioner  must  set  forth  in  an  affidavit,  the  name  of  each 
of  them,  unless  the  name,  or  part  of  the  name,  of  one  or 
ihore  of  them  cannot,  after  diligent  inquiry,  be  ascertain^ 
by  him  ;  in  which  case,  that  fact  must  be  set  forth,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter.  For 
the  purpose  of  the  inquiry,  he  may,  in  his  descretion,  issue 
a  subpoena,  requiring  any  person  to  attend  before  him  to 
testify  respecting  the  matter.  If  he  is  satisfied,  upon  the 
allegations  of  the  petitioner,  or  after  making  the  inquiry, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited, 
cannot  be  ascertained  with  reasonable  diligence,  the  citation 
maybe  directed  to  that  person  or  those  persons,  by  a  general 
designation,  showing  his,  her,  or  their  connection  with  the 
dec^ent,  or  interest  in  the  property  or  matter  in  qupstion ; 
or  otherwise  sufficiently  identifying  the  person  or  persons 
intended.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  person  or  per 
sons  intended,  by  their  names ;   and  where   the  person 
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or  persons  so  intended  are  duly  cited,  in  any  manner  pre- 
scribed by  law,  the  decree  binds  them,  as  if  they  were 
named  therein.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

§  85 19.  A  citation  must  be  made  returnable  upon  a  day 
certain,  designated  therein,  not  more  than  four  months  aitsr  ^ 

the  date  thereof ;  and  must  specify  whose  .estate  or  what 
subject-matter  is  in  question.  The  names  of  all  the  per- 
sons to  be  cited,  as  far  as  they  can  be  ascertained,  must  be 
contained  in  the  citation.  Where  the  name,  or  part  of  the 
name,  of  either  of  them  cannot  be  ascertained,  that,  fact 
must  be  stated  in  the  citation. 

§  2580.  Except  where  special  provision  is  otherwise  8D0m.nZi 
made  by  law,  service  of  a  citation,  within  the  State,  must 
be  made  upon  an  adult  person,  or  an  infant  of  the  age  of 
fourteen  years  or  upwards,  bv  delivering  a  copy  thereof  to 
the  person  to  be  served,  or  by  leaving  a  copy  at  his  resi- 
dence, or  the  place  where  he  sojourns,  with  a  person  of 
suitable  age  and  discretion,  under  such  circumstances,  that 
the  surrogate  has  good  reason  to  believe  that  the  copy  came 
to  his  knowledge,  in  time  for  him  to  attend  at  the  return 
day.  A  citation  must  be  so  served,  if  within  the  county  of 
the  surro^te,  or  an  adjoining  county,  at  least  eight  oays 
before  the  return  day  thereof ;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day  ;  unless,  in  either 
case,  the  persdh  served,  being  an  adult,  and  not  incom- 
petent, assents  in  writing  to  a  service  within  a  shorter  time. 
Any  person,  although  a  party  to  the  special  proceeding, 
may  serve  a  citation. 

§  2581.  Where  it  appears,  by  affidavit,  to  the  satisfac- 
tion of  the  surro^te  from  whose  court  a  citation  issu^, 
that  proper  and  diligent  effort  has  been  made  to  serve  it 
upon  a  resident  of  the  State,  as  prescribed  in  the  last  sec- 
tion ;  and  that  the  person  to  be  served  cannot  be  found,  or, 
if  found,  that  he  evades  service,  so  that  it  cannot  be  made  ; 
the  surrogate  may  make  an  order,  directing  that  service 
thereof  be  made,  as  prescribed  in  section  four  hundred 
and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
and  of  section  four  hundred  and  thirty-seven  of  this  act, 
relating  to  the  service  of  a  summons,  apply  to  the  service  of 
a  citation,  pursuant  to  an  order  made  as  prescribed  in  this 
section. 

§  2528.  [Am:d  1881.]  The  surrogate,  from  whose 
court  a  citation  is  issued,  may  make  an  order,  directing  the 
service  thereof  without  the  State,  or  by  publication,  i^ 
either  of  the  following  cases  : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation^ 
or  upon  a  person  who  is  not  a  resident  of  the  State. 

3.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  process. 
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3.  Where  the  i>er80ii  to  be  served,  whether  an  adult  or 
an  infant,  is  a  resident  of  the  State,  but  is  temporarily  ab- 
sent therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to 
serve  a  citation,  issued  from  the  same  surrogate's  court, 

•  upon  the  presentation  of  the  same  petition,  before  the  ex- 

piration of  the  limitation  applicable  to  the  enforcement  of 
the  claim  set  forth  in  the  petition,  as  fixed  in  chapter 
fourth  of  this  act ;  and  the  limitation  would  have  expired, 
within  sixty  days  next  preceding  the  application  for  the 
order,  if  the  time  has  not  been  extended  by  the  attempt  to 
serve  the  citation. 

§  8588.  The  surrogate  ma^  also  make  an  order,  direct- 
ing the  service  of  a  citation  without  the  State,  or  by  publi- 
cation, in  either  of  the  following  cases  : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by 
his  full  name  or  part  of  his  name,  where  the  surrogate  is 
satisfied,  by  affidavit,  that  the  residence  of  that  party  can- 
not, after  ailigent  inquiry,  be  ascertained  by  the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  included  in  a  cla^, 
to  whom  a  citation  has  been  directed,  designating  them  by 
a  general  description,  as  prescribed  in  this  article. 

S Bern.  68.  §  8584.  [Am*d  1881.1  Where  an  order,  directing  the 
service  of  a  citation  without  the  State,  or  by  publication, 
is  made  as  prescribed  in  either  of  the  last  two  sections,  the 
partj  applying  therefor  must  produce  proof,  by  affi- 
davit or  otherwise,  to  the  satisfaction  of  the  surro- 
gate, that  the  case  is  one  of  those  specified  in  those  sec- 
tions. The  order  must  direct  that  service  of  the  citation 
upon  the  person  named  or  described  in  the  order  be  made 
by  publication  of  the  citation  in  two  newspapers,  designated 
as  prescribed  in  this  article,  for  a  specified  time,  which  the 
surrogate  deems  reasonable,  not  less  than  once  in  each  of 
six  consecutive  weeks,  or,  at  the  option  of  the  petitioner, 
by  delivering  a  copy  of  the  citation,  without  the  State,  to 
each  person  so'  named  or  described,  in  person,  and  if  the 
person  to  be  served  is  an  infant  under  the  age  of  fourteen 
yeara,  also  the  person  with  whom  he  is  sojourning,  or,  if 
the  service  is  made  upon  a  corporation,  to  an  officer  there- 
of, specified  in  section  four  hundred  and  thirty-one  or  four 
hunared  and  thirty-two  of  this  act.  It  must  also  contain 
either  a  direction  that  on  or  before  the  da^r  of  the  first  pub- 
lication, the  petitioner  deposit,  in  a  specified  post  office,  a 
copy  of  the  citation  and  of  the  order,  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  to  be 
served,  at  a  place  specified  in  the  order,  and,  if  the  person 
to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a 
further  copy,  likewise  contained  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  person  with  whom  such  infant 
Is  sojourning,  or,  a  statement  that  the  surrogate,  being  sat- 
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isfied,  by  the  affidavit  upon  which  the  order  -was  granted, 
that  the  petitioner  cannot,  with  reasonable  diligence,  ascer- 
tain a  place  or  places  where  the  person  to  be  served  would 
probably  receive  matter  transmitted  through  the  post-office, 
dispenses  with  the  deposit  of  any  papers  therein. 

§  8585.  [Am*d  1882.]  Where  service  is  made  by  deliv- 
ering a  copy  of  the  citation  without  the  state,  pursuant  to 
an  order  made  as  prescribed  in  the  last  section,  it  must  be 
made,  if  within  the  United  States,  at  least  thirty  days,  if 
without  the  United  States  at  least  forty  days,  before  the  re- 
turn day  of  the  citation.  Proof  of  publication,  deposit,  or 
delivery  may  be  made  as  prescribed  in  section  four  hun- 
dred and  forty-four  of  this  act. 

§  2586.  Service  of  a  citation  must  be  made  upon  an  in-  49  Han«8ia. 
fant  under  the  age  of  fourteen  years,  a  person  Judicially  de- 
clared to  be  incompetent  to  manage  his  affairs  by  reason  of 
lunacy,  idiocy,  or  habitual  drunkenness,  or  a  corporation,  in 
the  manner  prescribed  for  personal  service  of  a  summons 
upon  such  a  person,  or  upon  a  corporation,  in  article  first 
of  title  first  of  chapter  fifth  of  this  act. 

§  8587.  Where  a  person,  cited  or  to  be  cited,  is  an  in-  s  Dem.  t8L 
fant  of  the  age  of  fourteen  years  or  upwards,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe, 
that  a  person,  cited  or  to  be  cited,  is  an  habitual  drunkard, 
or  for  any  cause  mentaUy  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs,  the  surrogate  may,  in  his  discre- 
tion, with  or  without  an  application  therefor,  and  in  the  in- 
terest of  that  person,  make  an  order  requiring  that  a  copy 
of  the  citation  be  dt^livered,  in  behalf  of  that  person,  to  a 
person  designated  in  the  order ;  and  that  service  of  the 
citation  shall  not  be  deemed  complete  until  such  delivery. 
Where  the  person,  cited  or  to  be  cited,  is  an  infant  under 
the  age  of  fourteen  years,  or  a  person  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  the  surrogate  has  rea- 
sonable ground  to  believe  that  the  interest  of  the  person,  to 
whom  a  copy  of  the  citation  was  delivered,  in  behalf  of  the 
infant  or  incompetent  person,  is  adverse  to  that  of  the  in- 
fant or  incompetent  person,  or  that>  for  any  reason,  he  is 
not  a  fit  person  to  protect  the  latter's  rights,  the  surrogate 
may  likewise  make  such  an  order ;  and  as  a  part  thereof, 
or  by  a  separate  order,  made  in  like  manner  at  any  sta^e  of 
the  proceedings,  he  may  appoint  a  special  guardian  ad  litem 
to  conduct  the  proceedings  in  behalf  of  the  incompetent 
person,  to  the  exclusion  of  the  committee,  and  with  the 
same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 

g  8588.  In  a  surrogate's  courts  a  party  of  full  age  may, 
unless  he  has  been  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  prosecute  or  defend  a  special  proceeding. 
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in  person  or  by  an  attorney  regularly  admitted  to  practice 
in  the  courts  of  record,  at  his  election ;  except  in  a  proceed- 
ing to  punish  him  for  a  contempt,  or  where  be  is  required 
to  app(>ar  in  person,  by  special  provision  of  law,  or  by  a 
special  order  of  the  surrogate.  The  appearance  of  a  party, 
against  whom  a  citation  has  been  issued,  has  the  same  effect, 
as  the  appearance  of  a  defendant,  in  an  action  brought  in 
the  supreme  court. 

§  2589.  A  surrogate's  father  or  son  shall  not  practice  or 
be  employed  as  attorney  or  counsel,  in  any  case,  iu 
which  his  partner  or  clerk  is  prohibited  by  law  from  so 
piacticing,  or  being  employed. 

4  Dcm.  t  §  8530.  Where  a  party,  who  is  an  infant,  does  not  appear 

6  Redf.  391.  ^y  j^^^  general  guardian ;  or  where  a  party,  who  is  a  luna- 
tic, idiot,  or  habitual  drunkard,  does  not  appear  by  liis 
committee,  the  surrogate  must  appoint  a  competent  and 
responsible  person,  to  appear  as  special  guardian  for  that 
party.  Where  an  infant  appears  by  his  general  guardian, 
or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by 
his  committee,  the  surrogate  must  inquire  into  the  facts, 
and  must,  in  like  manner,  appoint  a  special  guardian,  if 
there  is  any  ground  to  suppose  that  the  interest  of  the 
general  ^ardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  mcorapetent  person ;  or  that,  for  any  other  reason, 
the  interests  of  the  latter  require  the  appomtement  of  a 
special  guardian.  A  person  can  not  be  appointed  such  a 
specitd  guardian,  unless  his  wiitten  consent  is  filed,  at  or 
before  the  time  of  entering  the  order  appointing  him. 

SBedf.  801.  §  8531.  Where  a  person,  other  than  the  infant,  or  the 
'lienT'^i^'  committee  of  the  incompetent  person,  applies  for  the  ap- 
™*  '  pointuient  of  a  special  guardian,  as  prescribed  in  the  lat  t 
section,  at  least  eight  days'  notice  of  the  application  must 
be  personally  served  upon  the  infant,  or  incompetent  per- 
son, if  he  is  within  the  State,  and  also  upon  the  Committee, 
if  any,  in  like  marner  as  a  citation  is  required  by  law  to  be 
served.  But  excf  pt  in  a  case  specified  in  title  fifth  of  this 
chapter,  the  surr  'gate  may,  hy  an  order  to  show  cause, 
prescribe  a  shorter  lime,  and  direct  the  service  of  the  order 
to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  maj  be  made  at  the  time  of  presenting  the  j^ii- 
tion,  and,  in  that  case,  the  order  to  show  cause  may,  in  the 
surrogate's  dis^Tction,  accompany  the  citation. 

§  8538.  P]  oof  of  service  of  a  citation,  or  a  subpoena 
issued  from  a  surrogate's  court,  must  be  made  in  the  man- 
ner prescribed  by  law,  for  proof  of  service  of  a  summons 
issued  out  of  the  supreme  court.  In  every  other  case,  proof 
of  service  must  be  made  by  affidavit ;  or,  where  the  person 
served  is  of  full  age  and  not  incompetent,  by  a  written  ad- 
mission signed  by  him,  accompanied  with  proof,  by  aflBda- 
vit  or  otherwise,  of  the  genuineness  of  his  signature. 

SBem.  154.        §  8533.  The  surrogate  may,  at  any  time,  require  a  party 
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to  file  a  written  petition  or  answer,  containing  a  plain  and 
concise  statement  of  the  facts  constituting  his  claims,  objec- 
tion, or  defence,  and  a  demand  of  the  decree,  order,  or 
other  relief,  tQ  which  he  supposes  himself  to  be  entitled. 
The  surrogate,  may  require  the  petition  or  answer  to  be 
.verified,  and  a  copy  thereof  to  be  served  upon  any  other 
person  interested.  A  party  who  fails  to  comply  with  such 
a  requirement  may  be  treated  as  a  party  in  default.  Except 
where  such  a  requirement  is  made,  or  in  a  case  where  a 
written  petition  is  expressly  required  by  this  act,  a  petition, 
or  the  answer  thereto,  may  be  presented  orally ;  in  which 
case,  the  substance  thereof  must  be  entered  in  the  records 
of  the  courts. 

§  2584.  The  provisions  of  sectioDS  five  hundred  and  i^ff'^  ^: 
twenty-three,  five  hundred  and  twentv-four,  five  hundred  ^  ^  ^^ 
and  twenty-five,  and  five  himdred  and  twenty-six  of  this 
act  apply  to  a  verification  made  pursuant  to  this  chapter, 
and  to  the  petition  or  other  paper  so  verified,  where  they 
can  be  so  applied  in  substance,  without  regard  to  the  form 
of  the  proceeding. 

§  8535.  Where  a  provision  of  this  chapter,  or  an  order 
made  pursuant  to  such  a  provision,  directs  the  publication 
of  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
by  publication,  the  publication  must  be  made  in  a  newspa- 
per published  in  the  county.  The  surrogate  may,  also,  in 
his  discretion,  direct  the  publication  thereof  in  any  otiier 
newspaper  published  in  the  same  or  another  county,  as  he 
deems  proper,  for  the  purpose  of  giving  notice  to  the  per- 
sons intended  to  be  served  or  notified.  If  no  newspaper  is 
published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  published.* 

§  2536.  In  either  of  the  following  cases,  a  citation,  no-  |  llOS,  Con- 
tice,  or  other  paper,  directed  to  be  published  by  a  provision  5?  H^^'^km 
of  this  chapter,  or  by  an  order  made  pursuant  to  such  a         ^"^' 
provision,  must,  in  addition  to  the  publication  thereof, 
made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  printed  at  Albany,*  in  which  legal  notices  are 
required  by  law  to  be  published : 

1.  Where  the  special  proceeding  is  instituted  in  the  sur- 
rogate's court  of  the  county  of  New  York,  or  of  the  county 
of  Kings,  or  the  order  for  publication  is  made  by  the  sur- 
rogate of  either  of  those  counties. 

2.  Where  the  special  proceeding  relates  to  the  estate  of  a 
decedent,  and  the  order  directs  the  additional  publication 
therein.  Such  a  direction  may  be  given,  in  the  discretion 
of  the  surrogate,  where  the  person  upon  whom  the  service 
is  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a 
resident  of  the  State.  But  where  it  affirmatively  appears, 
from  the  papers  upon  which  the  order  is  granted,  or  from 

*  See  L.  1884,  c.  138,  abolishing  State  paper. 
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the  papers  then  on  file  in  the  surrogate's  court,  relating  to 
the  same  estate,  that  the  property  of  the  decedent,  pr,  if  the 
special  proceeding  relates  to  a  portion  only  of  the  property, 
that  the  portion  to  which  it  relates,  does  not  exceed  two 
thousand  dollars  in  value,  the  o^der  may,  in  the  discretion 
of  the^  surrogate,  direct  the  publication  required  by  this 
section  to  be  made  gratuitously ;  in  which  case,  that  news- 
paper must  make  the  publication  without  charge. 

§  2537.  [Am'd  1882.]  Where  a  statute  requires  the  pay- 
ment of  money  into  the  surrogate's  court,  or  the  deposit  of 
a  security,  for  the  payment  of  money,  with  the  surrogate, 
the  same  must  be  paid  to  or  deposited  with  the  county 
treasurer  of  the  county,  to  the  credit  of  the  fund,  or  of  the 
estate,  or  of  the  special  proceeding ;  unless  the  statute  con- 
tains special  directions  for  another  disposition  thereof.  Each 
security,  so  deposited  with  the  county  treausurer,  must  be 
held  and  disposed  of  by  him,  subject  to  the  direction  of  the 
surrogate's  court ;  except  that  he  must,  unless  otherwise  so 
directed,  collect  the  principal  and  interest  secured  thereby. 
All  money  collected  by,  or  paid  to  the  county  treasurer,  as 
prescribed  by  this  section,  must  be  held,  managed,  inyested 
and  disposed  of  by  him,  in  like  manner  as  money  paid  into 
the  su|)reme  court  in  an  action  pending  therein.  The  reg- 
ulations, contained  in  the  general  rules  of  practice,  as 
specified  in  section  seven  hundred  and  forty-four  of  this  act, 
and  the  provisions  of  title  third  of  chapter  eight  of  this 
act,  apply  to  money  paid  to  and  securities  deposited  with 
the  county  treasurer,  as  prescribed  in  this  section  ;  except 
that  the  surrogate's  court  exercises,  with  respect  thereto,  or 
with  respect  to  security,  in  which  any  of  the  money  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  power 
and  authority  conferred  upon  the  supreme  court  by  section 
seven  hundred  and  forty-seven  of.  this  act. 

186N.Y.661.  §  8538.  Except  where  a  contrary  intent  is  expressed  in, 
or  plainly  implied  from  the  context  of,  a  provision  of  this 
chapter,  the  following  portions  of  this  act,  to  wit :  title  first, 
and  articles  third  and  fourth  of  title  sixth,  of  chapter  eighth, 
and  articles  first  and  second  of  title  third  of  chapter  ninth, 
apply  to  surrogate's  courts  and  to  the  proceedings  therein, 
so  far  as  they  can  be  applied  to  the  substance  and  subject- 
matter  of  a  proceeding,  without  regard  to  its  form. 

ARTICLE  SECOND. 
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S  2539.  Testimony  of  aged,  sick, 
or  infirm  witness. 

2540.  li. ;  in  another  county. 

2541.  Duty  of  stenographer. 

2542.  How  minutes  of  testimony 

authenticated. 
2643.  Id.;  to  be  bound  in  yol- 
umes,  etc. 


BY  Jury  and  Reference. 

%  2544.  Bequest,  etc. ,  does  not  dis- 
qualify, etc.,  witness. 

2545.  Exceptions  upon  a  triaL 

2546.  Surrogate  may  refer  ques- 

tion of  fact,  or  account. 
2647.  Trial  by  jury;  when  or-, 
dered. 

2548.  Id. ;  how  reviewed. 

2549.  Appeal  from  order  these 

upon. 
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§  8589.  Upon  the  application  of  a  party  to  a  special  lo  cir.  TiKtk 
proceeding,  and  upon  proof,  by  affidavit,  to  the  satisfaction  ^^* 
of  the  surrogate,  that  the  testiniony  of  a  witness  in  his 
county,  who  is  so  aged,  sick,  or  infirm,  as  to  be  unable  to 
attend  before  him  to  be  examined,  is  material  and  necessary 
to  the  applicant,  the  surrogate  must,  where  the  special  pro- 
ceeding was  instituted  to  procure  the  probate  or  reyocation 
of  probate  of  a  will,  and,  in  any  other  case,  may,  in  his 
discretion,  proceed  to  the  place  where  the  witness  is,  and 
there,  as  in  open  court,  take  his  examination.  Such  a 
notice  of  the  time  and  place  of  taking  the  examination,  as 
the  surrogate  prescribes,  must  be  given,  by  the  party  apply- 
ing thereror,  to  each  other  party,  except  a  party  who  has 
failed  to  appear  as  required  by  the  citation.  The  surrogate 
may  also,  in  his  discretion,  require  notice  to  be  given  to 
any  other  person  interested. 

§  8540.  [Am*d  1H81.]  In  a  case  specified  in  the  last  sec- 
tion, except  that  the  witness  is  in  another  county,  where 
the  witness  is  a  subscribing  witness  to  a  will,  if  the  surro- 
gate has  good  reason  to  believe  that  the  witness  cannot 
attend  before  him,  within  a  reasonable  time,  to  which  the 
hearing  may  be  adjourned,  he  may  make  an  order,  direct- 
ing that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is,  specifying  a  day,  on  or  oefore 
which  a  certified  copy  of  the  order  must  be  delivered  to  the 
latter  surrogate ;  and  directing  notice  of  the  examination 
to  be  given  to  such  persons,  and  in  such  manner  as  he 
thinks  proper.  A  copy  of  the  order,  attested  by  the'seal  of 
the  surrogate's  couit,  must  be  transmitted,  bv  him,  to  the 
surrogate  designated  in  the  order,  together  with  the  original 
will  where  the  testimony  relates  to  me  execution  of  a  writ- 
ten will.  The  latter  surrogate  must  thereupon,  on  the  day 
specified  in  the  order,  or  on  another  day  to  which  he  may 
adjourn  the  examination,  take  the  examination  of  the  wit- 
ness, as  if  he  possessed  original  jurisdiction  of  the  special 
proceeding.  The  examination,  after  it  is  reduced  to  wnti^g, 
and  subscribed  by  the  witness  or  otherwise  duly  authenti- 
cated, together  with  a  statement  of  the  proceedings  upon 
the  execution  of  the  order,  must  be  certified  by  the  surro- 
gate taking  the  examination,  attested  by  the  seal  of  his 
court,  and  returned  without  delay,  with  the  original  will, 
if  any,  to  the  surrogate  who  directed  the  examination,  by 
whom  all  those  papers  must  be  filed.  And  in  the  other 
cases  named  in  said  section  two  thousand  five  hundred  and 
thirty-nine  he  may  appoint  a  referee  to  take  the  testimony 
who  shall  report  the  same  to  the  said  surrogate.  An  exami- 
nation so  taken  has  the  same  effect  as  if  it  was  taken  before 
the  latter  surrogate; 

§  8541.  The  stenographer  of  a  surrogate's  court  must, 
under  the  direction  of  Ihe  surro^te,  take  full  stenographic 
notes  of  all  proceedings,  in  which  oral  proofs  are  given, 
except  where  the  surrogate  otherwise  directs.    The  testi- 


mony  musi  be  legiblj  written  out  at  length  by  him,  from 
his  notes ;  and  the  minutes  thereof,  as  so  written  out,  must, 
after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate  s  office. 

§  8548.  [Am'd  1881.]  The  minutes  of  testimony,  writ- 
ten out  as  prescribed  in  the  last  sec  lion,  or  taken  by  the 
surrogate,  or  under  his  direction,  while  the  witness  is  testi- 
fying, must,  before  being  filed,  be  authenticated  by  the 
signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clei-k  of  the  surrogate's  court,  as  the  case  may  be,  to  the 
effect  that  they  are  correct. 

%n9\  Con-  §  2543.  In  the  city  and  county  of  New  York,  in  the 
Bol.  Act.  county  of  Kings,  and  in  any  other  county  where  the  super- 
visors so  direct,  the  minutes  of  testimony  written  out  by 
the  stenographer  must  be  bound,  at  the  expense  of  the 
county,  in  volumes  of  convenient  size  and  shape,  indorsed 
*•  JStenographic  minutes,"  and  numbered  consecutively. 
Upon  the  record  of  a  decree  made  in  any  contested  matter, 
the  surroi^ate  must  cause  to  be  made  a  minute,  referring  to 
each  volume  of  the  stenographic  minutes,  and  to  the  pages 
thereof,  containing  any  testimony  relating  to  the  matter. 

8Dem.  884.        §2544.  A  person  is  not  disqualified  or  excused,  from 
113  N..Y.  el   testifying  respecting  the  execution  of  a  will,  by  a  provision 
therein,  whether  it  is  beneficial  to  him  or  otherwise. 

19  Week.  §  8545.  An  exception  may  be  taken  to  a  ruling  by  a 
Dig  no.  surrogate,  upon  the  trial  by  him  of  an  issue  of  fact,  Includ- 
Sn  Yi^^*  ^^^  ^  finding,  or  a  refusal  to  find,  upon  a  question  of  fact, 
9-'  N.  Y.  181.  in  a  case  where  such  an  exception  may  be  taken  to  a  ruling 
8*iHuni48n*.  of  the  court  upon  a  trial,  without  a  jury,  of  an  issue 
y*  N.Y.  MC.  Qf  fQQ^^  ^  prescribed  in  article  third  of  title  first  of  chapter 
ideNvri^o*.  tenth  of  this  act.  The  provisions  of  that  article,  relating 
48  Hun,"98.  to  the  manner  and  effect  of  taking  such  an  exception,  and 
11*  ^-Y^^^'  the  settlement  of  a  case  containing  the  exceptions,  apply  to 
m  idl  62o!  such  a  trial  before  a  surrogate ;  for  which  purpose,  the  de- 
4  1  j-/x/.<vv  y  i  6  cree  is  regarded  as  a  judgment,  and  a  notice  of  an  excep- 
^4  6^^  3~4k^  tion  may  be  tiled  in  the  surro<^te's.  office.     Upon  such  a 

trinl,  the  surrogate  must  file  in  his  office  his  decision  in 
writing,  which  must  stite,  separately,  the  facts  found  and 
the  conclusions  of  law.  Either  party  may,  upon  the  set- 
tlement of  a  case,  request  a  finding  upon  any  question  of 
fact,  or  a  ruling  upon  any  question  of  law  ;  and  an  excep- 
tion may  be  taken  to  such  a  finding  or  ruling,  or  to  a 
refusal  to  find  or  rule  accordingly.  An  appeal  from  a 
decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each 
decision,  to  which  an  except!  jn  is  duly  taken  by  the  appel- 
lant, as  prescribed  in  this  section.  But  such  a  decree  or 
order  shall  not  be  reversed,  for  an  error  in  admitting  or  re- 
jecting evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 
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%  2546.  [Am'd  1881»  1887,  1889.]  In  a  special  pro- 
ceeding,  othor  than  one  instituted  for  probate  or  revocation 
of  probate  of  a  will,  the  surrogate  may,  in  his  discretion, 
appoint  a  referee  to  take  and  report  to  the  surrogate,  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact ; 
to  examine  an  account  rendered  ;  to  hear  and  determine  all 
questions,  arising  upon  the  settlement  of  such  an  account, 
which  the  surrogate  has  power  to  determine ;  and  to  make 
a  report  thereon,  subject,  however,  to  confirmation  or 
modification  by  the  surrogate.  Such  a  referee  has  the  same 
IK)wer,  and  is  entitled  to  the  same  compensation  as  a  referee 
appointed  by  the  supreme  court,  for  the  trial  of  an  issue 
of  fact  in  an  action ;  and  the  provisiozis  of  this  act,  appli- 
cable to  a  reference  by  the  supreme  court,  apply  to  a 
reference,  made  as  prescribed  in  this  section,  so  far  as  .they 
can  be  applied  in  substance  without  regard  to  the  form  of 
the  proceeding.  The  surrogate  of  the  county  of  Kew 
Tork  may,  on  the  written  consent  of  all  the  parties  appear- 
ing in  a  probate  case,  appoint  a  referee,  or  mav,  in  his  dis- 
cretion, direct  an  assistant  to  take  and  report  the  testimony, 
but  without  authority  to  pass  upon  the  issues  involved 
therein. 

§  2547.  [Am'd  1886.]  The  surrogate  may,  in  his  discre- 
tion, make  an  order  directing  the  trUl  by  jury,  at  a  circuit 
court  to  be  held  within  the  county,  or  in  the  county  court 
of  the  county,  of  any  controverted  question  of  fact  arising 
in  a  special  proceeding  for  the  disposition  of  the  real  prop- 
erty of  a  decedent,  as  prescribed  in  title  fifth  of  this 
chapter.  The  order  must  state  distinctly  and  plainly  each 
quesiion  of  fact  to  be  tried,  and  it  is  the  only  authority 
needed  for  the  trial.  The  surrogate  of  the  county  of  New 
York  may,  in  his  discretion,  make  an  order  transferring  to 
the  court  of  common  pleas  for  the  city  and  county  of  New 
York  any  special  proceeding  for  the  probate  of  a  will  pend- 
ing before  him,  or  in  the  court  over  which  he  presides,  and 
thereupon  the  issues  oi  fact  arising  in  such  proceeding 
shall  be  heard  and  determined  by  said  court  of  common 
pleas.  The  order  transferring  such  proceeding  is  the  only 
authority  necessary  for  the  trial  in  the  said  court  of  com- 
mon pleas  of  such  issues  of  fact.  Such  issues  of  fact  shall 
be  tried  by  jury,  and  the  verdict  can  be  reviewed  only  by 
a  motion  for  a  new  trial  upon  the  minutes  of  the  judge. 
Such  motion  must  be  made  within  ten  days  after  the  ver- 
dict is  rendered.  A  new  trial  may  be  granted  upon  excep- 
tions, or  because  the  verdict  was  rendered  upon  insufficient 
evidence,  or  is  against  the  evidence  or  the  weight  of  evi- 
dence. An  appeal  lies  to  the  general  term  of  the  court  of 
common  pleas  from  the  order  granting  or  refusing  a  new 
trial ;  and  from  the  order  of  the  general  term  affirming  an 
order  refusing  a  new  trial  an  appeal  lies  to  the  court  of 
api>eals.  An  appeal  must  be  taken  by  serving  written 
notice  of  appeal  upon  the  clerk  of  the  court,  and  upon  the 
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attorney  for  tlic  respondent,  Vi  ithin  ten  Tays  after  the  ser- 
vice upon  the  attorney  for  the  appellant  of  tLe  order  ap- 
jealed  from,  and  of  written  notice  of  the  entry  thereof. 
V lie  appeal  shall  he  heard  upon  a  case  containing  all  the 
evidence  ;  and  an  erior  in  the  admission  or  the  exclusion  of 
c/idence,  or  in  any  other  ruling  or  direction  of  the  judge 
upon  the  trial  may,  in  the  discretion  of  the  court,  be  dis- 
legarded  if  substantial  justice  does  not  require  that  there 
Ehould  be  a  new  trial.  If  a  motion  to  set  aside  the  verdict 
be  not  made,  or  if  at  the  termination  of  the  proceedings  for 
its  review,  the  verdict  is  sustained,  the  court  of  common 
pleas  shall  certify  to  the  surrogate's  court  the  verdict,  which 
shall  be  final  and  conclusive  upon  (he  parties  to  the  litiga- 
tion and  their  privies.  Thereafter  all  proceedings  relating 
to  the  will  and  to  the  estate  of  the  decedent  phail  be  had  in 
the  surrogate's  court  The  original  will  shall  be  returned 
to  the  surrogate's  court  at  the  time  the  verdict  is  certified 
thereto.  The  costs  shall  be  taxed  in  the  surrogate's  court, 
and  shall  be  the  same,  and  shall  be  awarded  in  the  same 
manner  as  if  the  proceedings  had  been  heard  by  the 
surrogate. 

IN.  Y.  §  8548.  [Am'd  1886. J  A  trial  by  jury  pursuant  to  an 

®'*^  ^?*  order  made  m  a  proceedmg  for  the  disposition  of  the  real 
property  of  a  decedent,  made  as  prescribed  in  the  last  sec- 
tion, can  be  reviewed,  in  the  first  instance,  only  upon  a 
motion  for  a  new  trial.  A  new  trial  may  be  granted  by  the 
surrogate  or  the  court  in  which  the  trial  took  place,  or,  if 
it  took  place  at  the  circuit  court,  by  the  supreme  court,  in 
a  case  where  a  new  trial  of  specific  questions  of  fact,  tried 
by  a  jury  pursuant  to  an  order  for  such  trial,  made  in  an 
action,  would  be  granted.  The  verdict  of  the  jury  must 
be  certified  to  the  surrogate's  court  by  the  clerk  of  the 
court  in  which  the  trial  took  place. 

§  8549.  An  appeal  may  be  taken  from  an  order,  made 
upon  a  motion  for  a  new  trial,  as  prescribed  in  the  last  sec- 
tion, as  if  the  order  had  been  made  in  an  action,  and  with 
like  effect.  Costs  of  such  an  appeal  may  be  awarded  by 
the  appellate  court,  as  if  the  appeal  was  from  an  order  or 
decree  of  the  surrogate's  court. 

ARTICLE  THIRD. 

Deciu&bs  and   Orders;   and   the  Enforcement 
THEREOF.    Costs  and  Fees. 

g  3560.  Definition  of  "final  order'' 

and  "  decree.'* 
2551.  Decree    settling    an    ac- 

count,  to  contain  earn- 

mary  thereof. 
S552.  Decree    or  order ;    when 

evidence  of  assets. 
S558.  Decree  for  money ;  how 

docketed. 
2554.  Enforcement  of  decree  by 

execution. 


%  2565.  Id.;   by  panishment   for 
contempt. 
2356.  Definition  of   **  order  "  ; 

how  enforced. 
25.57.  Costs;  h'>w  made  payable. 

2558.  Id.;  when  awarded. 

2559.  Id. ;  how  awarded. 

9500.  Id. ;  when  the  same  as  in 

supreme  court. 
2561.  When    surrogate    to   fix 

amount  of  costs. 
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f  2662.  Additional    allowance   in  $  2565.  Fees  of  appraiaer. 

settling  accounts.  2566.  Id.;    other    officera,  and 

2588.  Allowance  npon  sale  of  witnesses. 

real  property.  2567.  Fees  of  the  sorrogate. 

2534.  Id.;   no  commissions  al- 
lowed. 

§  2550.  The  final  determination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  a  surrogate's  court,  is 
styled,  indifferently,  a  final  order,  or  a  decree. 

§2551.  Each  decree,  whereby  an  account  is  judicially 
settled,  must  contain,  in  the  body  thereof,  a  summary* of 
the  account  as  settled  ;  or  must  ref ^r  to  such  a  summary, 
which  must  be  recorded  in  the  same  book,  and  is  deemed 
a  part  of  the  decree. 

§  8552.  A  decree,  directing  payment  by  an  executor, 
administrator,  or  testamentary  trustee,  to  a  creditor  of,  or 
a  person  interested  in,  the  estate  or  fund,  or  an  order,  per- 
nutting  a  judgtnent  creditor  to  issue  an  execudon  against 
an  executor  or  administrator,  is,  except  upon  an  appeal 
therefrom,  conclusive  evidence  that  there  are  sufficient 
assets  in  his  hands,  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  exe- 
cution to  issue. 

§  8553.  Where  a  decree  directs  the  payment  of  a  sum  1  Dem.  175. 
of  money  into  court,  or  to  one  or  more  persons  therein  desig- 
nated, the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
must,  upon  payment  of  his  fees,  furnish  to  any  person  ap- 
plying therefor,  one  or  more  transcripts,  duly  attested,  stat- 
uig  all  the  particulars,  with  respect  to  the  decree,  which  are 
required  by  law  to  be  entered  in  the  clerk's  docket  book, 
-where  a  judgment  for  a  sum  of  money  is  rendered  in  the 
supreme  court,  so  far  as  the  provisions  of  law,  directing 
such  entrie-3,  are  applicable  to  such  a  decree.  Each  county 
clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it.  and  docket  the 
decree  in  the  appropriate  docke'-book,  kept  in  his  office, 
as  prescribed  by  law  for  docketing  a  judgment  of  the 
supreme  court.  The  docketing  of  such  a  decree  has  the 
same  force  and  effect,  the  lien  thereof  may  Le  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as 
if  it  was  such  a  judgment. 

§  8654.  A  decree,  directing  the  payment  of  a  sum  of  n^gy  (j^^. 
mouey  into  court,  or  to  one  or  more  parties,  may  be  en-   fol.  Act. 
forced  by"  an  execution  against  the  property  of  the  party  ^  l>«m- 175- 
directed  to  make  the  payment.     The  execution  must  be  2  Vl2li."*«i*' 
issued  by  the  surrogate,  or  the  clerk  of  the  surrogate  s 
court,  under  the  seal  of  the  court,  and  must  be  made  re- 
turnable to  the  court.    In  all  other  respects,  the  provisions 
of  this  act,  relating  to  an  execution  against  the  property  of 
a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  it,  apply  to  an  execu- 
tion issued  from  the  surrogate's  court,  and  the  collectioA 
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thereof,  the  decree  being,  for  that  purpose,  regarded  as  a 
judgment ;  except  that  the  proceedings  prescribed  in  title 
twelfth  of  chapter  seventeenth  of  thi«  act,  if  founded  upon 
such  a  decree,  must  be  taken,  as  if  the  decree  w^as  a  judg- 
ment of  the  county  court,  or,  in  the  city  of  New  York,  of 
the  court  of  common  pleas. 

§  2565,  In  either  of  the  following  cases,  a  decree  of  a 
surrogate's  court,  directing  the  payment  of  money,  or  re- 
quiring the  performance  of  any  other  act,  may  be  enforced, 
by  serving  a  certified  copy  thereof  upon  the  party  against 
whom  it  is  rendered,  or  the  officer  or  person  who  is  required 
thereby,  or  by  law,  10  obey  it ;  and  if  he  refuses  or  willfully 
neglects  to  obey  it,  by  punishing  him  for  a  contempt  of 
court : 

1.  Where  it  cannot  be  enforced  by  execution,  as  pre- 
scribed in  the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution  ; 
in  which  case,  the  part  or  parts,  which  cannot  be  so  en- 
forced, may  be  enforced  as  prescribed  in  this  section. 

?.  Where  an  execution,  issued  as  prescribed  in  the  last 
sectio*::,  to  the  sheriff  of  the  surrogate's  county,  has  been 
returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  and  the  decree  relates  to 
the  fund  or  estate,  in  which  case  the  surrogate  may  enforce 
the  decree  as  prescribed  in  this  section,  either  without  issu- 
ing an  execution,  or  after  the  return  of  an  execution,  as  he 
thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprison- 
ment, by  virtue  of  proceedings  to  punish  him  for  a  con- 
tempt, as  prescribed  in  this  section,  or  a  levy  upon  his  prop- 
erty by  virtue  of  an  execution,  issued  as  prescribed  in  the 
last  section,  does  not  bar,  suspend,  or  otherwise  affect  an 
action  against  the  sureties  in  his  official  bond. 

§2556.  A  direction  of  a  surrogate's  court,  made  or 
entered  in  writing,  and  not  included  in  a  decree,  is  styled 
nn  order.  It  may  be  enforced  in  like  manner  as  a  similar 
order,  made  by  the  supreme  court  in  an  action  ;  and  the 
costs  are  the  same  as  upon  such  an  order,  and  may  be  col- 
lected in  like  manner. 

§  2557.  Except  where  special  provision  is  otherwise 
made  oy  law,  costs,  awarded  by  a  decree,  maj  be  made 
payable  by  the  i^arty  personally,  or  out  of  the  estate,  or 
fund,  as  justice  requires  ;  but  costs,  other  than  actual  ex- 
penses, cannot  be  awarded  to  be  paid  out  of  an  estate  or 
fund,  which  is  less  than  one  thousand  dollars  in  amount  or 
value, 

^  2558.  [Am*d  1881.]  The  award  of  costs  in  a  deciw, 
is  in  the  discretion  of  the  surrogate,  except  in  one  of  the 
fcllowing  cases : 

1.  Where  special  directions,   respecting   the  award  of 
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costs,  are  contained  in  a  jud^ent  or  order,  made  upon  an 
appeal  from  the  surrogate  s  determination,  or  upon  a 
motion  for  a  new  trial  of  questions  of  fact  tried  by  a  jury  ; 
in  either  of  which  cases,  costs  must  be  awarded  according 
to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in 
•which  case,  unless  it  is  within  the  foregoing  subdivision,  the 
decree  must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  applica> 
tion  for  probate,  or  revocation  of  probate  of  a  will,  costs, 
payable  out  of  the  estate  or  otherwise,  shall  not  be  awarded 
to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a 
special  guardian  for  an  infant,  appointed  by  the  surrogate, 
or  is  named  as  an  executor  in  a  paper  propounded  by  him, 
in  good  faith,  as  the  last  will  of  the  decedent ;  but  the  sur- 
rogate may  order  a  copy  of  the  stenographer's  minutes  to 
be  furnished  to  the  contestant's  counsel,  and  charge  the 
expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

§  2559.  Costs,  when  awarded  by  a  decree,  Include  all 
disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum 
allowed  for  costs  must  be  fixed  by  the  surrogate,  and  in- 
serted in  the  decree. 

§  8560.  Where  a  question  of  fact  has  been  tried  by  a 
jury,  the  costs,  awarded  against  the  unsuccessful  party,  are 
the  same  as  the  taxable  costs  of  an  action  in  the  supreme 
court.  The  costs  of  an  appeal,  where  they  are  awarded  in 
a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in 
the  supreme  court. 

§  2561.  In  a  case  other  than  one  of  those  specified  in 
the  last  section,  the  surrogate,  upon  rendering  a  decree, 
may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed  as 
costs,  in  addition  to  the  disbursements,  as  he  deems  reason- 
able, not  exceeding,  where  there  has  not  been  a  contest, 
twenty-five  dollars, or  where  there  has  been  a  contest,  seventy 
dollars  ;  and,  in  addition  thereto,  where  a  trial  or  hearing 
upon  the  merits  before  the  surrogate  necessarily  occupies 
more  than  two  days,  ten  dollars  for  each  additional  day ; 
and  where  a  motion  for  a  new  trial  is  made  before  the  sur- 
rogate, if  it  is  granted,  seventy  dollars  ;  if  it  is  denied, 
forty  dollars.  U4.^?/e,'7  6  x- 

§  2562.  [Am'd  1881.]  In  addition  to  the  sum  specified 
in  the  last  two  sections,  the  surrogate  may,  in  his  discretion, 
allow  to  an  executor,  administrator,  guardian,  or  testamen- 
tary trustee,  upon  a  judicial  settlement  of  his  account  or  on 
an  intermediate  accounting  required  by  the  surrogate,  such 
a  sum,  as  the  surrogate  deems  reasonable,  for  his  counsel 
fees  and  other  expenses,  not  exceeding  ten  dollars,  for  each 
day  occupied  in  the  trial,  and  necessarily  occupied  in  pre- 
paring his  account  for  settlement,  and  otherwise  preparing 
for  the  trial.  <  ^^  e/^  7^2.- 


1  Dem.  885. 
17  Abb.  N. 
C.82d. 


9   Abb:  N. 

C.  818. 

5  Redf.  110. 

1  Dem.  817. 

2  Civ.  Pro. 
168. 

86  Han,  30 1. 
17  Abb.  N. 
C.  889. 
100N.Y.208. 
40  Han,  448. 
12  N.  Y. 
State  Bep. 
189. 


9Abb.N.C. 

818. 

6  Redf.  880. 

8  Ciy.  Pro, 

J62. 

1  Dem.  817. 
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§  8568.  Uppn  the  disposition  of  real  property  of  a 
decedent,  as  prescribed  in  title  fifth  of  this  chapter,  the 
executor,  administrator  or  freeholder,  disposing  of  the 
property,  must  be  allowed  by  the  surrogate,  out  of  the  pro- 
ceeds of  the  sale  brought  into  court,  his  expenses  ;  and  he 
may  be  allowed,  out  of  the  proceeds,  a  reasonable  sunoi  for 
his  own  services,  not  exceeding  five  dollars  for  each  day, 
actually  and  necessarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonaole,  for  the  necessary  services  of  his  attorney  and 
counsel  therein. 

g  2564.  The  allowances,  specified  in  the  last  section, 
are  in  lieu  of  commissions. 

g  8565.  An  appraiser  is  entitled,  in  addition  to  his  actual 
expenses,  to  a  sum,  to  be  fixed  by  the  surrogate,  not  exce^- 
ing  five  dollars  for  each  day,  actually  and  necessarily  occu- 
pied by  him,  in  making  the  appraisal  or  inventory.  The 
number  of  days'  services,  and  the  expenses,  if  any,  must  be 
proved  by  the  affidavit  of  the  appraiser  ;  and  the  sums  pay- 
able therefor  taxed  by  the  surrogate,  and  paid  by  the  ex- 
ecutor or  administrator. 

§  8566.  Each  other  officer,  including  a  referee,  and 
each  witness,  is  entitled  to  the  same  fees,  for  his  services 
and  for  travelling,  as  he  is  allowed  for  like  services  in  the 
supreme  court. 

§  86iB7«  A  surrogate  shall  not  charge  or  receive  any  fee, 
except  as  follows : 

1.  Where  in  a  case  prescribed  by  law,  or  in  any  other 
case,  upon  the  application  of  a  party,  he  goes  to  a  place, 
other  than  his  office,  or  the  court  room  where  he  is  required 
to  hold  court,  in  order  to  take  testimony,  he  may  charge, 
and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going, 
and  the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county, 
for  a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where 
the  board  cf  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use ;  and  in  that  case,  his  clerk  may  charge 
and  receive  the  same  fee. 

ARTICLE  FOURTH. 
Appeal. 


%  2568.  When  party  may  appeal. 
2:160.  When  pere>on  not  a  party 
may  appeal. 

2570.  Appeal ;  to  what  conrt  it 

may  be  taken. 

2571.  Intermediate  order;  how 

reviewed. 

2572.  Time  to  appeal. 

2673.  Who  must  be  made  par- 
ties. 

2574.  Appeal ;  how  taken. 

2576.  Certain  provisions  of  chap- 
ter 12  made  applicable. 


%  2376.  Appeal  may  be  on  the  law 
or  the  facts  ;  case  to  be 
made,  etc. 
Security  to  perfect  appeaL 
Id. ;  where  decree  is  for 
money  or  delivery  of 
property,  etc. 
Security  to  stay  proceed- 
ings in  case  of  commit- 
ment. 
2580.  Amount  of  undertaking; 

how  fixed. 
2661.  Bequisites  of  undertaking. 


2577. 
2578. 


2579. 
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{  2SBSL  Decree  for  probate,  etc. ;       |  S588.  Power  of  appellate  eourt; 

how  far  enspended  bj  further  testimony. 

appeal.  2687.  Judgment  or  order  upon 
2583.  Decree  revoking  probate,  appeal. 

ct-c. ;  not  stayed.  8588.  Award  of  jury  tritH  vpon 
8584.  Perfected  appeal  stays  pro-  reversal   in    probate 

ceedings  in  other  cases.  cases. 

2585.  Appeal,  where  heard ;  pro-  S689.  Costs  of  appeal. 

ceedings  thereupon. 

§  8668.  Any  party  aggrieved  may  appeal  from  a  decree  4  Dam.  07* 
or  an  order  of  a  surrogate's  court,  in  a  case  prescribed  in  this 
article,  except  where  the  decree  or  order  of  which  he  com- 
plains was  rendered  or  made  upon  hii  default. 

§  8669.  A  creditor  of.  or  a  person  interested  in,  the 
estate  or  fund  affected  by  the  decree  or  order,  who  was  not 
a  party  to  the  special  proceeding,  but  was  entitled  by  law  to 
be  heard  therein,  upon  his  application ;  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a  right  or  in- 
terest which  would  have  entitled  him  to  be  heard,  if  it  had 
been  preyiously  acquired ;  may  intervene  and  appeal,  aa 
prescribed  in  this  article.  The  facts,  which  entitle  such  a 
person  to  appeal,  must  be  shown  by  an  affidavit,  which 
mudt  be  filed,  and  a  co^y  thereof  served  with  the  notice  of 
appeal. 

§  8570.  An  appeal  to  the  supreme  court  may  be  taken 
from  a  decree  of   a  surrogate's  court,  or  from  an  order 
afecting  a  substantial  right,  made  by  a  surrogate,  or  by  a 
surrogate's  court,  in  a  special  proceeding  pending  in  that>< 
court,  or  after  a  decree  in  such  a  special  proceeding. 

§  8671.  An  appeal,  taken  from  a  decree,  brings  up  for 
review  each  intermediate  order,  which  is  specified  in  the 
notice  of  appeal,  and  necessarily  affected  the  decree,  wid 
which  has  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  taken  from  that  order. 

p  8578.  An  appeal  b^  a  party  must  be  taken  within 
thirty  days  after  the  service,  upon  the  appellant,  or  upon 
the  attorney,  if  any,  who  appeared  for  him  in  the  surrogate's 
court,  of  a  copy  of  tlie  decree  or  order  from  which  the 
appeal  is  taken,  and  a  written  notice  of  th3  entry  thereof. 
An  appeal  by  a  person  who  was  not  a  party,  taken  as  pre- 
scribed in  this  article,  must  be  taken  within  three  monUis 
after  the  entry  of  the  decree  or  order,  imless  the  appellant's 
title  wiis  acquired  by  means  of  an  assignment  or  conveyance 
from  a  party ;  in  wliich  case,  the  appeal  must  be  taken 
witbin  the  time  limited  for  the  taking  thereof  by  the  assignor 
or  grantor 

§  8573.  Each  party  to  the  special  proceeding  in  the  20N.  Y. 
surrogate's  court,  and  each  person  not  a  party,  who  has.  or     State  Bm. 
claims  to  have,  in  the  subject-matter  of  the  decree  or  order,  "*' 

a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogates  court,  or  has  become  manifest  in  the  course  of 
the  proceedings  taken  therein,  must  be  made  a  party  to  the 
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appeal.  A  person  not  a  party,  but  who  must  be  made  a 
party^  as  prescribed  in  this  section,  may  be  brought  in  b^ 
an  order  of  the  appellate  court,  made  after  the  appeal  is 
taken  ;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence. .  The  appellate  court  may  prescribe  the  mode  of 
bringing  in  such  a  person,  by  publication,  by  personal 
service,  or  otherwise.  .  But  this  isection  does  not  require  a 
person  interested,  but  not  a  party,  to  be  brought  in,  if  he 
was  legally  represented,  or  was  duly  cited  in  the  court  be- 
low. 

136  N.Y.  415.  §  2674.  An  appeal  must  be  taken  by  the  service,  within 
the  State,  upon  each  party  to  the  special  proceeding,  other 
that  the  appellant,  and  upon  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  of  a  written  notice,  referring  to  the 
decree  or  order  appealed  from,  and  staling  that  the  appel- 
lant appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceeding  in  the  court  belo^^ 
appeared  in  person,  the  notice  of  appeal  must  be  person- 
ally served  upon  him  ;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his  at 
torney.  Where  a  party,  who  was  duly  cited,  did  not  apx)ear 
in  the  surrogate's  court,  notice  of  appeal  must  be  served 
upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county ;  otherwise  it  may  be  served  by 
depositing  it,  indorsed  with  a  direction  to  the  party,  with 
the  siirrogate,  or  the  clerk  of  the  surrogate's  court.  Where 
a  person  to  be  served  cannot,  with  due  diligence,  be  found, 
to  make  personal  service  upon  him,  as  prescnbed  in  this 
section,  the  surrogate,  or  a  justice  of  the  supreme  court, 
may,  by  order,  prescribe  such  a  mode  of  service  as  he 
thinks  proper  ;  and  service  in  that  mode  has  the  same  effect 
as  personal  service. 

§  8676.  The  provisions  of  the  f blowing  sections  of  this 
act,  to  wit :  sections  one  thousand  two  hundred  and  ninety- 
five,  one  thousand  two  hundred  and  ninety-seven,  one 
thousand  two  hundred  and  ninety-eight,  one  thousand  two 
hunjdred  and  ninety-nine,  one  thousand  three  hundred  and 
three,  and  one  thousand  three  hundred  and  five  to  one 
thousand  l^hree  hundred  and  nine,  both  inclusive,  apply  to 
an  appeal  taken  as  prescribed  in  this  article. 

83 Hon, 200.     :g  8676..  The  appeal  may  be  taken  upon  questions  of 

i&NY  170    ^*^»  ®^  upon  the  facts,  or-upon  both.    If  it  is  taken  from  a 

136  Id.  413. '   decree  rendered  upon  the  trial,  by  the  surrogate,  of  an  issue 

of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled 

by  the  surrogate,  as  prescribed  by  law,  for  the  making  and 

settling  of  a  case  upon  an  appeal  in  an  action. 

M'Civ.  Pro.      g  2577«  To  render  a  notice  of  appeal  effectual  for  any 
^'  purpose,  except  in  a  case  specified  in  the  next  section,  or 

where  it  is  specially  prescribed  by  law,  that  security  is  not 
necessary  to  perfect  the  appeal,  the  appellant  must  give  a 
written  undertaking,  with  at  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  costs  and  damages  which  may 
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be  awarded  against  him  upon  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars. 

§  8678«  [Am'd  1882.]  Notice  of  appeal  by  an  executor, 
administrator,  testamentary  trustee,  guardian,  or  other  per- 
son appointed  by  the  surrogate's  court,  from  a  decree  di- 
recting him  to  pay  or  distribute  money,  or  to  deposit 
money  in  a  bank  or  trust  company,  or  to  deliver  property  ; 
or  by  an  executor  or  administrator  from  an  order,  granting 
leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  eighteen  hundred  and  twenty-five  of  this  act,  does 
not  stay  the  execution  of  the  decree  appealed  from  unless 
the  appellant  gives  an  undertaking,  with  at  least  two  sure- 
ties, in  a  sum  therein  specified,  to  the  effect  that  if  the  de- 
cree or  order,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  the  appellant  will  pay  all  costs  and  damages, 
which  m  ly  be  awared  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires  will  deposit  or  distribute  the  money  or  de- 
liver the  property,  so  directed  to  be  deposited,  distributed, 
or  delivered,  or  the  part  thereof  as  to  which  the  decree  or 
order  is  confirmed. 

§  8679.  An  appeal  from  a  decree  or  an  order,  directing 
the  commitment  of  an  executor,  administrator,  testamen- 
tary trustee,  guardian,  or  other  person  appointed  by  the 
surrogate's  court,  or  an  attorney  or  counsel  employed  there- 
in, for  disobedience  to  a  direction  of  the  surrogate,  or  for 
neglect  of  duty ;  or  directing  the  commitment  of  a  person 
refusing  to  obey  a  subpoena,  or  to  testify,  when  required 
according  to  law  ;  does  not  stay  the  execution  of  the  decree 
or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified, 
to  the  effect  that,  if  the  decree  or  order  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or 
dismissal,  surrender  himself,  in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein 
he  was  directed  to  be  committed.  If  the  undertaking  is 
broken,  it  may  be  prosecuted  in  the  same  manner,  and  with 
the  same  effect,  as  an  administrator's  official  bond ;  and  the 
proceeds  of  the  action  must  be  paid  or  distributed^  as  di- 
rected by  the  surrogate,  to  or  am  on?  the  persons  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  sustained  by  them  ; 
and  the  balance,  if  any,  must  be  paid  into  the  county 
treasury. 

§  8580.  The  sum  specified  in  an  imdertakin^.  executed 
as  prescribed  in  either  of  the  last  two  sections,  must,  where 
the  appeal  is  taken  from  a  decree  directing  the  payment, 
depositing,  or  distribution  of  money,  be  not  less  than  twice 
the  sum  directed  to  be  paid,  deposited,  or  distribute4« 
Where  the  appeal  is  taken  from  an  order  granting  leave  to 
issue  an  execution,  it  must  be  not  less  than  twice  the  sum, 
^>  coUect  w^ich  the  execution  majr  issue.    In  every  oth^r 
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case,  it  must  be  fixed  by  the  surrogate,  or  by  a  jud^e  of 
the  appellate  court,  who  may  require  proof,  by  afiftdavit. 
of  the  value  of  any  property,  or  of  such  other  facts  as  he 
deems  proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  notice,  for  an  order  requiring  the  appellant  to 
increase  the  sum  so  fixed.  If  such  an  order  is  granted,  and 
the  appellant  makes  default  in  giving  the  new  undertaking, 
the  appeal  ma}'  be  dismissed  or  the  stay  dissolved,  as  the 
case  requires. 

fn  Abb.  N.       §  8681  •  An  undertaking,  given  as  prescribed  in  the  last 
c.  4^8.  four  sections,  must  be  to  the  people  of  the  State  ;  must 

contain  the  name  and  residence  of  each  of  the  sureties 
thereto  ;  must  be  approved  by  the  surrogate  or  a  judge  of 
the  appellate  court ;  and  must  be  filed  in  ihe  surrogate's 
office.  Except  as  otherwise  specially  prescribed,  the  filing 
of  a  proper  imdertaking,  and  service  of  the  notice  of  appeal, 
perfect  the  appeal.  The  surrogate  may,  at  any  time,  in 
his  discretion,  make  an  order,  authorizing  any  person  ag- 
grieved to  bring  an  action  upon  the  undertaKing,  in  his 
own  name,  or  in  the  name  of  the  people.  Where  it  is 
brought  in  the  name  of  the  people,  the  damages  coUocted 
must  be  paid  over  to  the  surrogate,  and  distributed  by  him, 
as  justice  requires, 

4  Dem.  46a  §  8588.  [AnCd  1881.]  An  appeal  from  a  decree  of  a 
6  Id.  228.  surrogate,  admitting  a  will  to  probate,  or  granting  letters 
testamentaiT,  or  letters  of  administration,  does  not  stay  the 
issuing  of  letters,  where,  in  the  opinion  of  the  surrogate, 
manifested  by  an  order,  the  oreservation  of  the  estate 
requires  that  the  letters  shoula  issue.  Letters  so  issued 
confer  upon  the  person  named  therein  all  the  powers  and 
authority,  and  subject  him  to  all  the  duties  and  liabilities 
of  an  executor  or  administrator  in  an  ordinary  case,  except 
that  they  do  not  confer  power  to  sell  real  property  by 
virtue  oi  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a 
legacy,  or  distribute  the  unbequeathea  property  of  the 
decedent,  until  after  the  final  termination  of  the  appeal ; 
and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  sur- 
rogate, may  exercise  the  powers  and  authority,  subject  to 
the  duties,  liabilities  and  exceptions  above  provided. 

§  8688.  An  appeal  from  a  decree  revokuie  the  probate 
of  a  will,  or  revoking  letters  testamentary,  letters  of  ad- 
ministration, or  letters  of  guardianship  ;  or  from  a  decree 
or  an  order,  suspending  an  executor,  administfator,  or 
guardian,  or  removing  or  suspending  a  testamentary  trustee, 
or  a  freeholder,  appointed  to  execute  a  decree,  as  pre- 
scribed in  title  fifth  of  this  chapter,  or  appointing  a  temp- 
orary administrator,  or  an  appraiser  of  personal  projierty, 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

§  8584.  Except  as  otherwise  expressly  prescribed  In  this 
luticle,  a  perfected  appeal  has  the  effect^  as  a  stay"  of  th9 


g§  S583-S589  llJ  SUliRO(iATEfl^  COUStS.  m 

proceedings  to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  section  one  thousand  three  hundered  and  ten 
of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

§  8685.  In  the  supreme  court,  an  appeal  from  a  decree 
or  an  order  of  a  surrogate's  court  must  be  heard,  the  judg- 
ment, or  an  order  made  thereupon,  must  be  entered,  and 
the  papers  must  be  filed,  in  the  same  manner,  and  the  effect 
of  the  judgment,  with  respect  to  the  proceedings  in  the 
surrogate's  court,  is  the  same,  as  where  an  appeal  is  taken 
to  the  supreme  court,  from  a  final  judgment  or  an  order  of 
an  inferior  court,  as  prescribed  in  title  third  of  chapter 
twelfth  of  this  act. 

§  2686.  Where  an  appeal  is  taken  upon  the  facts,  the  87N.r.  A14 
appellate  court  has  the  same  power  to  decide  the  questions  J^*  ^^ 
of  fact,  which  the  surrogate  had ;  and  it  may,  in  its  discre-  ;^St/l'^^r 
tion,  receive  further  testimony  or  documentary  evidence,         '  1'  ^ 
and  appoint  a  referee. 

§  S687.  The  appellate  court  may  reverse,  affirm,  or  133N.y.i70. 
modify  the  decree  or  order  appealed  from,  and  each  inter- 
mediate order,  specified  iu  the  notice  of  appeal,  which  it  is 
authorized  by  law  to  review,  and  as  to  any  or  all  of  the 
parties ;  and  it  may,  if  necessary  or  proper,  eiant  a  new 
trial  or  hearing.  The  decree  or  order  appealed  from  may 
be  enforced,  or  restitution  may  be  awarded,  as  the  case  re- 
quires, as  prescribed  in  title  first  of  chapter  twelfth  of  this 
act,  with  respect  to  an  appeal  from  a  judgment. 

§  8688.  Where  the  reversal  or  modification  of  a  decree  |  j  pg  (j^,^. 

by  the  appellate  court  is  founded  upon  a  question  of  fact,  boI.  Act. 

the  appellate  court  must,  if  the  appeal  was  taken  from  a  jj  ^S|^* 

decree  made  upon  a  petition  to  admit  a  will  to  probate,  or  3  ^'  y 

to  revoke  the  probate  of  a  will,  make  an  order,  directing  sute  Bep. 

the  trial,  by  a  jury,  of  the  material  questions  of  fact,  arising  154. 

upon  the  issues  between  the  parties.    Such  an  order  must  ^  gSteRep 

state,  distinctly  and  plainly,  the  questions  of  fact  to  be  3^] 

tried  ;  and  must  direct  the  trial  to  take  place,  either  in  a  110N.Y278. 

circuit  court,  specified  in  the  order  ;  or  in  the  county  court  ^gJiiJ^oeo 

of  the  county  of  the  surrogate ;  or,  in  the  city  and  county  ^\ 
of  New  York,  in  the  court  of  common  pleas.    After  the 
trial,  a  new  trial  may  be  granted,  as  prescribed  in  section 
two  thousand  five  hundred  and  forty-eight  of  this  act. 

g  8589.  The  appellate  court  ma;^  award  to  the  success-  1  Dem.  iMfli 
ful  party  thecostsof  the  ap(>ea1 ;  or  it  may  direct  that  they 
abiae  the  event  of  a  new  trial,  or  of  the  subsequent  pro- 
ceedings in  the  surrogate's  court.  lu  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  person- 
ally by  the  unsuccessful  party,  as  directed  by  the  appel- 
late couri ;  or,  if  such  a  direction  is  not  given,  as  directed 
by  the  surrogate. 


1 
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ARTICLE  FIFTH. 
Provisions   REiiATiNQ   oenerallt   to  Lettebs  ;  and 

GENERALLY  TO  ExECUTORS,   AdMIKISTRATORS;  GUARD- 
IANS, AND  Testamentary  Trustees. 


S  2590.    PcqnleiticB  of  letters.  %  2601. 

2591.    Thjfr  effect. 

259:^.    l^ority  among  dlflerent  2602. 

letters. 

%93.    Time,  how  reckoned  up- 
on successive  letters.  2603. 

2604.    Official  oatha  of  execu- 
tors, etc.  2604. 

269.'^.    Deposit  of  securities  to  2605. 

reduce  penalty  of  bond. 

2596.  S  ureties  liable  for  money, 

etc.,  received  in  another  2606 

capacity. 

2597.  When  new  bond  or  new 

sureties    may    be    re-  2607. 

quired. 
S598.    Id.;   how  principal  may  2Q06. 

be  required  to  give   a 
new  bond,  etc.  2609. 

2599.  Decree  revoking  lettera 

for  failure  to  give  new 

bond.  2610. 

2600.  Sureties  may  apply  to  be 

released    as   to  future 
breaches. 


Release  of  old  sureties  on 
the  giving  of  new. 

Surrogate  may  direct  as 
to  custody,  where  co- 
executors,etc.,  disagree. 

Effect  and  contents  of 
decree  revoking  letters. 

The  last  section  qualified. 

Successor  may  be  ap- 
pointed, and  may  com- 
pel accounting;  etc. 
Accounting  by  execator, 
etc.,  of  deceased  ex- 
ecutor. 

When  bond  may  be  pros- 
ecuted. 

SucGBsaoat  mi^-  pros- 
ecute official  bond. 

Action  on  official  bond 
when  no  successor  ap- 
pointed. 

Application  of  this  arti- 
cle to  executora,  etc., 
heretofore  appointed. 


§  2690.  Letters  testamentary,  lett^Qrs  of  adminstration, 
and  letters  of  guardianship  must  be  in  the  name  of  the 
people  of  the  Slate.  Where  they  are  granted  by  a  surro- 
gate, or  by  an  offlcor  or  person  appointed  by  the  board  of 
supervisors,  temporarily  acting  as  surrogate,  they  must  be 
tested  in  the  name  of  the  officer  granting  them,  signed  by 
him.  or  by  the  clerk  of  the  surragate's  court,  and  sealed 
with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the 
name  of  the  judge  holding  the  court,  signed  by  the  clerk 
thereof,  and  sealed  with  ils  seal. 

§  2591.  Subject  to  the  provisions  of  the  next  section, 
regulating  the  priority  among  different  letters,  letters  testa- 
mentary, letters  of  administration,  and  letters  of  guardian- 
ship, granted  by  a  court  or  officer,  having  jurisdiction  to 
grant  tbem,  as  prescribed  in  this  chapter,  are  conclusive 
evidence  of  the  authority  of  the  persons  to  whom  they  are 
granted,  until  the  decree  granting  them  is  reversed  upon 
appeal,  or  the  letters  are  revoked,  ad  prescribed  in  this 
chapter. 

§  S59S.  The  person  or  persons,  to  whom  letters  testa- 
mentary, or  letters  of  administration  are  first  issued,  from 
a  surrogate's  court  having  jurisdiction  to  issue  them,  as 
prescribed  in  article  first  of  title  first  of  this  chapter,  have 
sole  and  exclusive  authority,  as  executors  or  administrators, 
pursuant  to  the  letters,  until  the  letters  are  revoked,  as 
prescribed  by  law ;  and  they  are  entitled  to  demand  anj^ 
recover  ftQm  any  person,  to  whom  letters  upon  the  same 
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estate  are  afterwards  issued,  b^  any  other  surrogate's  court, 
the  decedent's  property  in  his  handp.  But  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  done  in 
good  faith,  before  notice  of  the  letters  first  issued,  are 
valid ;  and  an  action  or  special  proceeding,  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  the  person 
or  persons  to  whom  the  letters  were  first  issued. 

§  2508.  Where  it  is  prescribed  by  law,  that  an  act, 
with  respect  to  the  estate  of  a  decedent,  must  or  may  be 
done  within  a  specified  time  after  letters  te  tamentary  or 
letters  of  administration  are  issued,  and  successive  or  sup- 
plementary letters  are  issued  upon  the  same  estate,  the 
time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  it  hi  otherwise  specially 
prescribed  by  law ;  or  where  the  first  or  any  subsequent 
letters  are  revoked,  as  prescribed  in  section  two  thousand 
six  himdred  and  eighty-four  of  this  act,  or  by  reason  of  the 
want  of  power  in  the  surrogate's  court,  to  issue  the  same, 
for  any  cause. 

§  S694.  The  ofi^cial  oath  or  affirmation  of  an  exe<^utor, 
administrator,  or  guardian,  to  the  effect  that  he  will  wdl, 
faithfully,  and  honestly  discharge  the  duties  of  his  offlce» 
describing  it,  must  be  tiled  with  the  surrogate,  before  let- 
ters are  issued  to  him.  The  oath  may  be  taken  before  any 
oflScer,  within  or  without  the  State,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where 
it  is  taken  without  the  State,  it  must  be  certified  as  required 
by  law,  with  lespect  to  an  affidavit  to  be  used  in  the  su- 
preme court, 

§  8596.  [Am'd  1885.]  In  a  case  where  a  bond,  or  new 
sureties  to  a  bond,  may  be  required  by  a  surrogate  from  an 
executor,  administrator,  guardian,  or  other  trustee,  if  the 
value  of  the  estate  or  fund  is  so  great  that  the  surrogate 
deems  it  expedient  to  require  security  in  the  full  amount 
prescribed  by  law,  he  may  direct  that  any  securities  for 
the  payment  of  money  Delonging  to  the  estate  or  fund 
be  deposited  with  him,  to  be  delivered  to  the  comity 
treasurer,  or  be  deposited  subject  to  the  order  of  the  trus- 
tee, countersigned  by  the  surrogate,  with  a  trust  com- 
pany duly  authorized  by  law  to  receive  the  same. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix 
the  amount  of  the  bond  with  respect  to  the  valiie  of  the 
remainder  only  of  the  estate  or  fund.  A  security  thus 
deposited  shall  not  be  withdrawn  from  the  custody  of  the 
county  treasurer  or  trust  company,  and  no  persoa  other 
than  the  countv  treasurer  or  the  proper  officer  of  the  trust 
company  shall  receive  or  collect  any  of  the  principal  or 
interest  secured  thereby  without  the  special  order  of  the 
surrogate  entered  in  the  appropriate  book.  Such  an  order 
can  be  made  in  favor  of  the  trustee  appointed,  only  where 
an  additional  bond  has  been  given  by  him,  or  upon  proof 
tiiat  the  estate  or  fund  has  been  so  reauced  by  payments  or 
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otherwise,  that  the  penalty  of  the  bond  originally  given 
will  be  sufficient  in  amount  to  satisfy  the  provisions  of  hiw 
relating  to  the  penalty  thereof,  if  the  security  so  withdrawn 
is  also  reckoned  in  the  estate  or  fund. 

§  S696.  A  person  to  whom  letters  are  issued,  is  liable 
for  money  or  other  personal  property  of  the  estate,  which 
was  in  his  hands,  or  under  his  control,  when  his  letters 
were  issued ;  in  whatever  capacity  it  was  received  by  him, 
or  came  under  his  control.  Where  it  was  received  by  him, 
or  came  under  his  coutrol,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action 
to  recover  the  money,  or  damages  for  failure  to  deliver  the 
property,  may  be  maintained  upon  both  official  boiids ;  but, 
as  between  the  sureties  upon  the  official  bond  given  upon 
the  prior  letters,  and  those  upon  the  official  bond  given 
upon  the  subsequent  letters,  the  latter  are  liable  over  to  the 
former. 

§  2697.  Any  person,  interested  in  the  estate  or  fund, 
may  present  to  the  surrogate's  court  a  written  petition,  duly 
venfied,  setting  forth  that  a  surety  in  a  bond,  taken  as 
prescribed  in  this  chapter,  is  insufficient,  or  has  removed, 
or  is  about  to  remove,  from  the  State,  or  that  the  bond  is 
inadequate  in  amount ;  and  praying  that  the  principal  in 
the  bond  may  be  required  to  give  a  new  bond,  ih  a  larger 
penalty,  or  new  or  additional  sureties,  as  the  case  requires ; 
or,  in  default  thereof,  that  he  may  be  removed  from  his 
ofBce,  and  that  letters  issued  to  him  may  be  revoked. 
Where  the  bond  so  taken  is  that  of  a  guardian,  the  petition 
may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  that  of  an  executor  or  administrator,  the  petition 
may  also  be  presented  by  any  creditor  of  the  decedent.  If 
it  appears  to  the  surrogate,  that  there  is  reason  to  believe 
that  the  allegations  of  the  petition  are  true,  he  must  cite 
the  principal  in  the  bond  to  show  cause,  why  the  praj'er 
of  the  petition  should  not  be  granted. 

§  2698.  Upon  the  return  of  a  citation,  issued  as  prescribed 
in  the  last  section,  the  surrogate  must  hear  the  allegations 
and  proofs  of  the  parties ;  and  if  the  objections,  or  any  of 
them,  are  found  to  be  valid,  he  must  make  an  order,  re- 
quiring the  principal  in  the  bond  to  give  new  or  additional 
sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case 
requires,  within  such  a  reasonable  time,  not  exceeding  five 
days,  as  the  surrogate  fixes ;  and  directing  that,  in  default 
thereof,  his  letters  be  revoked. 

§  2699.  If  a  bond  with  new  or  additional  sureties,  or 
in  a  larger  penalty,  is  approved  and  filed  in  the  surrogate's 
office,  as  required  by  such  an  order,  the  surrogate  must 
make  a  decree,  dismissing  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires ;  otherwise,  he  must  make  a 
decree,  removing  the  delinquent  from  office,  and  revoking 
the  letters  issued  to  him, 
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§  2600.  Any  or  all  of  the  sureties  in  a  bcmd,  taken  i^  SSenL  SQL 

prescribed  in  this  chapter,  may  present  a  petition  to  the 
surrogates's  court,  praying  to  be  released  from  respNonsibility, 
on  account  of  any  future  breach  of  the  condition  of  this 
bond ;  and  that  the  priDcipal  in  the  bond  may  be  cited  to 
show  cause,  why  he  should  not  give  new  sureties.  The 
surrogate  must  tiiereupon  issue  a  citation  accordingly. 

§  2601.  Upon  the  return  of  a  citation,  issued  as  pro- 
scribed in  the  last  section,  if  the  principal  in  the  bond  files 
in  the  surrogate's  office  a  bond  in  the  usual  form,  with  new 
sureties  to  the  satisfaction  of  the  surrogate,  then  or  withifi 
such  a  reasonable  time,  not  exceeding  five  days,  as  thid 
surrogate  fixes,  the  surrogate  must  make  a  decree,  leleasing 
the  petitioner  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal ;  otherwise  he  must 
make  a  decree,  revoking  the  delinquent's  letters. 

§  2602.  Where  two  or  more  co-executors  or  co-admin-  i»  Abb.  N. 
istrators  disagree,  respecting  the  custody  of  money  or  othar  ^'  *^^' 
property  of  the  estate;  or  two  or  more  testamentary 
trustees  or  guardians  of  the  property  disagree,  respecting 
the  custody  of  money  or  other  property,  belonging  to  a 
fund  or  an  estate  which  is  committed  to  their  joint  charge ; 
the  surrogate  may,  upon  the  application  of  either  of  them, 
or  of  a  creditor  or  person  mterested  in  the  estate,  and  proof, 
by  affidavit,  of  the  facts,  make  an  order,  requirinff  them  to 
show  cause,  why  the  surrogate  should  not  give  directiohs 
in  the  premises.  Upon  the  return  of  the  order,  the  sur- 
rogate may,  in  his  discretion,  make  an  order,  directing 
that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  joint  custody  of  the  executors,  adminis- 
trators, guardians,  or  testamentary  trustees,  as  the  case  re- 
quires, or  subject  to  their ^oint  order;  or  that  the  money 
of  the  estate  be  deposited  in  a  specified  safe  bank  or  trust 
company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be 
punished  as  a  contempt  of  the  court. 

§  2603«  Upon  the  entry  of  a  decree,  made  as  prescribed  6  Redf.  416 
in  this  chapter,  revoking  letters,  issued  hv  a  surrogate's 
court  to  an  executor,  administrator,  or  ^ardian,  his  powers 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate, 
require  him  to  account  for  all  money  and  other  property 
received  by  him  ;  and  to  pay  and  deliver  over  all  money 
and  other  property  in  his  hands  into  the  surrogate's  court, 
or  to  his  successor  in  office,  or  to  such  other  person  as  is 
authorized  by  law  to  receive  the  same ;  or  it  may  be  maoe 
without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought. 
The  revocation  does  not  affect  the  validity  of  any  act, 
within  the  powers  conferred  by  law  upon  the  executor, 
administrator,  or  guardian,  done  by  him  before  the  service 
of  the  citation,  where  the  other  party  acted  in  good  faith; 
or  done  after  the  service  of  the  citation,  and  before  entiy 


of  the  dQcte^f  where  hi^  powers  with  respect  thereto  were 
not  suspeuded  by  Sf  rvioe  of  the  citation,  or  where  the  sur- 
rogate, in  a  case  prescribed  by  law,  permitted  him  to  do  the 
same,  notwithstimding  the  pendency  of  the  special  proceed- 
ing against  him  ;  and  he  is  not  liable  for  such  airact^  done  by 
him  in  good  faith. 

i  2001.     The  last  section  does  not  affect  the  liability  of  a 

Serson,  to  whom  money  or  other  property  has  been  paid  or 
elivered,  as  hnsband,  wife,  next  of  kin,  or  legatee,  to  re- 
spond to  the  person  la  a  f  ally  entitled  thereto,  where  letters 
are  reyoked,  beoaase  a  supposed  decedent  is  living  ;  or  be- 
oaose  a  will  is  discovered,  after  administration  has  been 
granted  in  a  case  of  supposed  intestacy,  or  revoloBg  a  prior 
will,  upon  which  letters  were  granted. 

§  26  J5«  Where  letters  have  been  revoked  by  a  decree  of 
the  surrogate's  court,  that  court  has,  except  in  a  case  where 
it  is  otherwise  specially  prescribed  by  law,  the  same  power 
to  appoint  a  successor  to  the  person  whose  powers  have 
ceased,  as  if  the  letters  had  not  been  issued.  The  successor 
may  complete  the  execution  of  the  trust  committed  to  his 
predecessor ;  he  jnay  continue,  in  his  own  name,  aci^vil  action 
or  spedal  proceeding,  pending  in  f  tivor  of  his  predecessor  ; 
and  he  may  enforce  a  judgment,  order,  or  decree,  in  favor  of 
the  latter.  The  surrogate's  court  has  the  same  jurisdiotiony 
upon  the  petition  of  the  successor,  or  of  a  remaining  execu- 
tor, administrator,  guardian  or  trustee,  to  compel  the  person 
whose  letters  have  been  revoked,  to  account  for,  or  deliver 
over  money  or  other  property,  and  to  settle  his  account, 
^  which  it  would  liave  upon  the  petition  of  a  creditor  or  person 
]  interested  in  the  estate,  if  the  term  of  office,  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 

4  Bedf.  399.  §  2000.  [Am'd  1884, 1891.]  Where  an  executor,  adminis- 
s  Id.  416.  trator,  guardian  or  testamentary  trustee  dies,  the  surrogate's 
i^^^'29  <30^"^^  has  the  same  jurisdiction,  upon  the  petition  of  his  sac- 
34  Week. '  oessor,  or  of  a  surviving  executor,  administrator  or  guardian. 
Dig.  194.'  or  of  a  creditor,  or  person  interested  in  the  estate,  or  of  a 
83 Hun.  618.  guardian's  ward,  to  compel  the  executor  or  administrator  of 
44^aD*  467  *^®  decedent  to  account,  whicl^  it  would  have  against  the 
15  N.  y!  decedent  if  his  letters  have  been  revoked  by  a  surrogate's 
State  Bep.  decree.  And  an  executor  or  administrator  of  a  deceased 
iifiNYlS*  ®^®<5ator,  administrator,  guardian  or  testamentary  trustee 
M  S^  ™*^y  yoluntarily  account  for  any  of  the  trust  property  whidi 

136N.Y.884.  has  come  to  his  possession,  and  upon  his  petition  such 
successor  or  surviving  executor,  administrator,  or  guardian 
or  other  necessary  party  shall  be  cited  and  required  to  attend 
such  settlement.  With  respect  to  the  liability  of  the  sureties 
in,  and  for  the  purpose  of  maintaining  an  action  upon  the 
decedent's  official  bond,  a  decree  against  bis  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting  has  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree 
against  the  property  of  decedent  had  been  returned  unsatis- 
fied during  decedent's  lifetime.  So  far  as  concerns  the  exe- 
cutor or  administrator  of  decedent,  such  a  decree  is  not  with- 
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in  the  provisions  of  section  twenty-fiye  hundred  and  fifty- 
two  of  this  act.  The  surrogate's  court  has  also  jurisdiction 
to  compel  the  executor  or  administrator  at  any  time  to  de- 
liver over  any  of  the  trust  property  which  has  come,  to  his 
po  session  or  is  under  his  oonUol,  and  if  the  same  is  deliver- 
ed over  after  a  decree,  the  court  must  allow  each  credit  upon 
the  decree  as  justice  requires. 

§  2607.  Where  an  execution,  issued  upon  a  surrogate's 
decree,  against  the  property  of  an  executor,  administrator, 
testamentary  trustee,  or  guardian,  has  been  returned  wholly 
or  partiy  unsatisfied,  an  action  to  recover  the  sum  remaining 
uncollected,  may  be  maintained  upon  his  official  bond,  by 
and  in  the  name  of  the  person  in  whose  favor  the  decree  was 
made.  If  the  principal  debtor  is  a  resident  of  the  Statr-,  the 
execution  must  have  been  issued  to  the  county  where  he 
resides, 

§  2608*  Where  letters  have  been  revoked  by  a  decree 
of  the  surrogate's  court,  the  successor  of  the  executcHr,  4ul- 
ministrator,  or  guardian,  whose  letters  are  so  revoked,  may 
maintain  an  action  upon  his  predecessor'ei  official  bond,  in 
-which  he  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and 
not  duly  administered  by  him ;  and  to  the  full  extent  of 
auy  injury,  sustained  by  the  estnte  of  the  decedent  or  of  the 
infant,  as  the  case  may  be,  by  atty  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  re- 
garded as  part  of  the  estate  in  the  hands  of  the  plaintiff 
and  must  De  distributed  or  otherwise  disposed  of  accord- 
ingly; except  that  a  recovery  for  an  act  or  omission,  re- 
specting a  right  of  action,  or  other  property,  appropriated 
by  law  for  the  benefit  of  the  husband,  wife,  family,  or  next 
of  kin  of  a  decedent,  or  disposed  of  by  a  will  for  the  benefit 
of  any  person,  is  for  the  benefit  of  the  person  or  persons  so 
entitled  thereto. 

§  2609.  Where  the  letters  of  an  executor  or  adminis- 
trator  have  been  so  revoked,  and  no  snccc  ssor  is  appointed, 
any  person  aggrieved  may,  upon  obtaining  an  order  from 
the  surrogate,  granting  him  leave  so  to  do,  maintain  an  ac* 
lion  npojk  the  official  bond  of  the  executor  or  administtetor. 
in  behalf  of  himself  and  all  others  interested  ;  in  which  the 
plaintiff  may  recover  any  money,  or  the  full  value  of  any 
ofher  property,  received  by  the  principal  in  the  bond,  ana 
not  duly  administered  by  him,  and  to  the  full  extent  of  any 
injury,  sustained  by  the  estate  of  the  decedent,  by  any  act 
or  omission  of  the  principal.  The  money  recovered  in  such 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who 
collects  it,  into  the  surrogate's  court;  and  the  surrogate 
must  distribute  it  to  the  creditors  or  other  persons  entitled 
thereto.  The  proceedings  for  such  a  distribution  are  the 
same  as  prescnoed  in  title  fifth  of  this  chapter,  for  the  dis* 
tribution  of  the  proceeds  of  a  sale  of  real  property. 


86N.Y. 
state  B«p. 
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1S6K.Y.384.  §  2(110.  The  provisions  of  tLis  article  apply  to  an  ex  edi- 
tor, admioistrator,  or  guardian,  to  whom  letters  have  b«  en 
issued,  and  to  a  testamentary  trustee  whose  trust  has  l>een 
created,  before  this  cshapter  takes  effect ;  except  that  it  does 
not  afff  ot,  in  any  manner,  tbe  liability  of  the  sureties  in  a 
bond,  executed  before  this  chapt'T  takes  effect. 

TITLE  UI. 

Oranting  and  revoking  probate^  Utlers  testamentary,  and  letitrs 
€f  admimstration,     Fortyjn  uoiils;  ancillary  letters, 

Abtiolk  1.  Probate  of  a  will  and  grant  of  letters  therenpon. 

2.  Revocation  of  probate. 

3.  Probate  of  heirship. 

4.  Orant  of  letters  of  administration. 

5.  Temporary  administration. 

6.  Bevocationof  letters  testamentary  and  letters  of  adminis- 

tration. 

7.  Foreign  wills ;  ancillary  letters. 


ARTICLE  FIIIST. 
Pbobatb  of  a  Will  and  Gba.nt  of  Lbttebs  thebsupon. 


8  2611.  What  wills  may  be  proved;       8  2639. 
change  of  residence  not 
to  affect  validity. 

2612.  Persons    incompetent   to  2630. 

serve  as  executors. 

2613  Supplementary       letters; 

executors  not  named  in  3631. 

letters  not  to  act ;  power    ■ 
pf  executor  before  let- 
ters of  admin  istratfoD  2G33. 
with  the  will  annexed. 

2614.  Who  may  propound  will.  2684. 

2615.  Who  to  be  cited  therenpon.  'i636. 

2616.  Contents  of  citation. 

2617.  Persons  not  cited  may  ap-  2636. 

pear. 

2618.  Witnesses  to  be  examined;  2637. 

proof  required. 

2619.  Absent,  etc..  witnesses  to  263R. 

be  acconntcd  for.  2639. 

2620.  Proof     of     handwriting; 

when  admissible.  .  2640. 

2621.  Proof  of  lost  or  destroyed 

will.  2641. 

2622.  Probate  not  allowed  un- 

less surrogate  satisfied,  2642 

etc. 

2623.  Will;    when    sufficiently 

proved.  2643. 

2624.  Validity  and  construction 

of  testamentary  provi-  2644. 

•ions. 
2626.  Surrogate's     decision  on 

probate.  2645. 

2626.  Probate ;  how  far  conclu- 

sive as  to  personalty.  2646. 

2627.  Id.;  as  to  realty 

2628.  When  purchaser  from  heir 

protected  notwithstand- 
ing a  devisf*. 


Will  certified,  or  record 
thenof  may  bo  read  in 
evidence. 

Iteoordiug  wills  proved 
elsewhere  within  the 
State. 

26:)2.  Becords  of  oi-rt^in 
wills  here tt>f«  re  proved: 
how  far  evidence. 

Id  ;  as  to  wills  of  real 
property. 

Index  and  fees. 

Wills  to  be  returned  after 
probate. 

When  letters  teiilamentary 
may  bo  issued. 

Surrogate  to  inquire  into 
objections. 

Bond:  when  required. 

Renunciation ;  retraetion 
thereof. 

Selection  of  an  executor 
under  a  power. 

Objection  to  such  a  per- 
son: how  taken,  etc 

Bxecutor  failing  to  qnalify 
or  renounce;  how  ex- 
cluded. 

Letters  of  administration 
with  will  annexed. 

Id.;,  renunciation  or  ex- 
clusion of  persons  bsT- 
ing  prior  .right. 

Executor  or  administrator 
to  qualify. 

Effect  of  certain  proTi- 
sions  limited. 
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§  2611.     [Am*d  1893.1    A  vill  of  real  or  persoDal  prop-  5  Dem.  295. 
erty,  executed  as  prescribed  by  the  laws  of  the  State,  or  a   136  N.  Y.  61. 
T>i-il  of -personal  property,  executed  withottt  the  State,  and 
-within  the  United  States,  the  dominion  of  Canada,  or  the 
!kiii<:;dom  of  Great  Britain  avid  Ireland,  as  prescribed  by  the 
Ini^H  of  the  State  or  coantay  where  it  is  or  was  executed,  or 
a  will  of  personal  property  executed  by  a  person  not  a  resi- 
d-t-nt  of  the  state,  according  to  the  laws  of  tne  testator's  res- 
id«»ice,  may  be  proved  as  prescribed  in  this  article.    The 
ri(>ht  to  have  a  will  admitted  to  probate,  the  yahdity  of  the 
.  exi^'cution  thereof,  or  the  ynlidity  or  construction  of  any 
}>roYision  contained  therein,  is  not  affected  b^  a  change  of 
tbe  testator's  residence  made  since  the  executioB  of  the  will. 
This  section  applies  only  to  a  will  executed  by  a  person 
dying  after  April  eleven,  eighteen  hundred  and  seventy  six, 
and  it  does  not  invalidate  a  will  executed  before  that  date^ 
Tfrbich  would  have  been  valid  but  for  the  enactment  of  sec- 
tions one  and  two  of  chapter  one  hundred  and  eighteen  of 
the  laws  of  eighteen  hundred  and  seventv-six,  except  wh^re 
snch  a  will  is  revoked  or  altered  by  a  will  which  tho^e  sec- 
tions rendered  valid,  or  capable  of  being  proved  as  pre- 
scribed in  this  article. 


§2612*  [ilm'(f  1893.]  Ko  person  is  competent  to  serve 
as  iin  executor  who,  at  the  time  the  will  is  proved,  is  : 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  thin  State;  or 

i.     Who  shall  have  been  convicted  of  an  infamou84>fime;  or 

6.  Who,  on  proof,  is  found  by  the  stirrogate  to  be  incom- 
pctent  to  execute  tbe  duties  of  such  trust  by  reason  of 
drunkenness,  dishonesty,  improvidence  pr  want  of  under- 
standing. If  any  such  person  be  named  as  the  sole  executor 
in  a  will,  or  if  all  the  persons  named  therein  as  executors  be 
incompetent,  letters  of  administration  with  the  will  annexe  d 
must  be  issued  as  in  the  case  of  all  of  the  executors  re- 
nouncing. A  surrogate,  in  his  discretion,  may  refuse  to 
grant  letters  testamentary  or  of  administration  to  a  porson 
unable  to  read  and  write  the  English  language. 


§  2613.  [Am'd  1893.  ]  If  the  disabiUty  of  a  person  under 
age,  or  an  alien  named  as  executor  in  a  will,  be  removed 
before  the  execution  of  the  proyisions  of  such  will  is  com- 
pleted, he  shall  be  entitled,  on  application,  to  supplementary 
letters,  testamentary,  to  be  issued  ;a  th^  mm^  mauncr  as 
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the  origiiitil  letters  and  authorized  to  join  in  the  execntion 
of  the  will  with  the  persons  preyioosiy  appointed.  A  per- 
son named  in  a  will  as  execntor,  and  not  named  as  such  in 
the  letters  testamentary  or  in  letters  of  administration  with 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby, 
and  shall  have  no  power  or  authority  whateTer  as  snch 
executor  until  he  appears  and  quakfies.  An  executor 
named  in  a  will  has  no  power  to  dispose  of  any  part  of  the 
estate  of  the  testator  before  letters  testamentary  are  granted, 
except  to  pay  funeral  charges,  nor  to  interfere  with  such 
estate  in  anv  manner  further  than  is  necessary  for  its  preser- 
yation.  Where  letters  of  administration  with  the  ^ill  an- 
nexed are  granted,  the  will  of  the  deceased  shall  be  ob- 
served and  performed ;  and  the  administrators,  with  such 
will,  haye  the  rights  and  powers  and  are  subject  to  (he 
same  duties  as  if  they  had  been  named  executors  iu  the 
will. 


06  N  Y.  U6.  §2614*  A  person  designated  in.  a  will  as  executor,  de- 
4  Dem.  393.  yisee,  or  legatee,  or  any  other  person  interested  in  the  estnte, 
or  a  creditor  of  the  decedent,  may  present  to  the  surrogate's 
court,  haying  jurisdiction,  a  written  petition,  duly  yerified, 
describing  the  will,  setting  forth  the  facts,  upon  which  the 
jurisdiction  of  the  court  to  grant  probate  thereof  depends, 
and  praying  that  the  will  may  be  proyed,  and  that  the  per- 
sons, specified  in  the  next  section,  may  be  cited  to  attend 
the  probate  thereof.  Upon  the  presentation  of  Ruch  a  peti- 
tion, the  surrogate  must  issue  a  citation  accordingly. 


S  Dem.  100.       §  2(>15.    [AnCd  1891, 1892, 1894,  amendment  io  take  ^ect 
8  Id.  196.        September  If   1894.]    The  following  persons  must  be  cited 
upon  n  petition  presented  as  prescribed  in  the  last  section : 

1.  If  the  will  relates  exdusiyely  to  real  property,  the  hus- 
band or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusiy^y  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of  tne 
testator. 

3.  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  neirs,  and  all  the 
next  of  kin  of  the  testator. 


IM  N  T  GO  §  2616.  The  citation  must  set  forth  the  name  of  the 
decedent,  and  of  the  person  by  whom  the  will  is  propound  ed ; 
and  it  must  state  whether  the  wiU  relates  or  parports  to  re- 
late, exdusiyely  to  real  property,  or  personal  property  or  to 
both.    Where  the  will  propounded  was  nuncupatiye^  that 
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fact  must  be  stated  in  the  citation.  Where  the  surrogate  is 
unable  to  ascertHin  to  his  satisfaction  whether  the  decedent 
left,  snrViying  him,  any  person,  who  would  be  entitled  to 
ilie  property  affected  by  the  will,  if  the  decedent  had  died 
intestate,  the  citation  mnstbe  directed  where  the  will  relates 
to  real  property,  to  the  Attorney-General ;  where  it  relates 
to  personal  property,  to  the  public  administrator,  who  would 
liave  been  entitled  to  administration,  if  the  decedent  had 
diedintestate. 


§  2617.  lAm:d  1894,  amendment  to  take  fffed  September  1, 
18^4.1  Any  person,  although  not  cited,  who  is  named  as  a 
devisee  or  legatee  in  the  wiil  propounded,  or  as  executor, 
trustee,  devisee  or  legatee  in  any  other  paper  purporting  to 
be  a  Will  of  the  decedent,  or  who  is  otherwise  interested  in 
sustaining  or  defeating  the  will,  may  appear,  and,  at  his 
election,  support  or  oppose  the  application.  A  person  so 
appearing  becomes  a  party  to  the  special  proceeding.  But 
this  section  does  not  f^eot  a  right  or  interest  of  such  a  per- 
t-en unl  ss  he  so  becomes  a  party.  And  in  case  the  will 
propounded  for  probate  is  opposed,  due  and  timely  notice 
of  the  hearing  of  the  objections  to  the  will  shall  be  given, 
in  such  manner  as  the  surrogate  shall  direct,  to  all  persons 
in  being,  who  woxdd  take  any  interest  in  any  property, 
under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trnste(s  named,  therein,  if  any,  who 
have  not  appeared  in  the  proceeding,  and  any  decree  in  the 
proceeding  shall  not  affect  the  ri  ht  or  interest  of  any  such 
persoii  unless  he  shall  be  so  notified. 


S  Bedf .  8C6. 
3  Dem.  160. 
Id.  624. 
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41  Hun,  89.  §  8618.  Upon  the  return  of  the  citation,  the  surro^te 
9  §*  Y*  *^  must  cause  the  witnesses  to  be  examined  before  him.  The 
State' Rep.  proofs  must  be  reduced  to  writing.  Before  a  written  will 
731.  is  admitted  to  probate,  two,  at  least,  of  the  subscribing 
witnesses  must  be  produced  and  examined,  if  so  many  are 
within  the  State,  and  competent  and  able  to  testify.  Before 
a  nuncupatiye  will  is  admitted  to  probate,  its  execution 
and  the  tenor  thereof  must  be  proved  by  at  least  two  wit- 
nesses. Any  partv,  who  contests  the  probate  of  the  will, 
may,  by  a  notice  filed  with  the  surrogate  at  any  time  before 
the  proofs  are  closed,  require  the  examination .  of  all  the 
subscribing  witnesses  to  a  written  will,  or  of  any  other 
witness,  whose  testimony  the  surrogate  is  satisfied  may  be 
material ;  in  which  case,  all  such  witnesses,  who  are  within 
the  State,  and  competent  and  able  to  testify,  must  be  so 
examined. 

§2610«  \Am'd  1882.]  The  death,  absence  from  the 
state,  lunacy,  of  other  incomi>etency  of  a  witness,  required 
to  be  examined  as  prescribed  in  this  or  the  last  section,  or 
proof  that  such  witnesses  cannot,  after  due  diligence,  be  found 
within  the  state  or  elsewhere,  must  be  shown  by  afiSdavit, 
or  other  competent  evidence,  to  the  satisfaction  of  the  surro- 
gJEite,  before  dispensing  with  his  testimony.  Where  a  wit- 
ness, being  within  the  state,  is  disabled  from  attending  by 
reason  of  age,  sickness  or  infirmity,  his  disability  must  be 
shown  in  like  manner ;  and  in  that  case,  the  testimony  of 
the  witness,  where  it  is  required,  and  he  is  able  to  tesmy, 
must  be  taken  in  the  manner,  prescribed  by  law,  and  pro- 
duced before  the  surrogate  as  a  part  of  the  proofs. 

•  CiT.  Pro.       §  8620,  \^Am'd  1888.]    If  all  the  subscribing  witnesses 
128.  to  a  written  will  are,  or  if  a  subscribing  witness,  'whose 

6  w'loe^  testimony  is  required,  is  dead,  or  incompetant  by  reason  of 
1  Oonn.  463.  lunacy  or  otherwise,  to  testify,  or  unable  to  testify ;  or  if 
such  a  subscribing  witness  is  absent  from  the  State ;  or 
if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will ;  the  will 
may  nevertheless  be  established,  upon  proof  of  the  hand- 
writing cf  the  testator,  and  of  the  subscribing  witnesses, 
and  also  of  such  other  circumstances  as  would  be  sufiicient 
to  prove  the  will  upon  the  trial  of  an  action.  Where  a  sub- 
scribing witness  is  absent  from  the  State,  upon  application 
of  either  party,  the  surrogate  shall  cause  the  testimony  of 
such  witness  to  be  taken  by  commission,  when  it  is  made  to 
appear  that  by  due  diligence  such  testimony  may  be 
obtained.  Where  a  written  will  is  proved  as  prescribed  in 
this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office.  Where  in  any  matter  before  the  surrogate  or  in  a 
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surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  b^  or  on  commission,  the  same,  together  with  the 
commission  on  which  it  is  taken,  shall  be  duly  filed  in  the 
office  of  the  surrogate  but  need  not  be  record^.  The  testi- 
mony, or  other  proceeding  duly  taken  to  be  used  before  the 
surrogate  or  surrogate's  court,  by  a  stenographer,  shall  be 
filed  and  need  not  be  recorded. 


S  Dem.  421. 


U1N.T.166. 


88N.  Y. 
State  Bep. 

877. 


§  2621.  A  lost  or  destroyed  will  can  be  admitted  to 
probate  in  a  surrogate's  court ;  but  only  in  a  case,  where  a 
judgment  establishing  the  will  could  be  rendered  by  the 
supreme  court,  as  prescribed  in  section  one  thousand  eight 
|iundred  and  sixty-five  of  this  act. 

§  8682.  Before  admitting  a  will  to  probate,  the  surro- 
gate must  inquire  particularly  into  all  the  facts  and  circum-  /"Jt;^*!* 
stances,  and  must  be  satisfied  of  the  genuineness  of  the  will,  *  ^ 
and  the  validity  of  its  execution.  Before  admitting  a  written 
will  to  probate,  the  surrogate  may,  in  his  discretion,  re- 
quire proof  of  the  circumstances  attending  the  execution, 
the  delivery,  and  the  possession  thereof,  or  any  of  them,  to  be 
made  by  the  affidavit,  or  the  testimony,  at  the  hearing,  of 
the  person  who  received  the  will  from  the  testator,  if  he  caa 
be  produced,  and,  also,  of  the  person  presenting  it  for 
probate. 

^  8628.  If  it  appears  to  the  surrogate  that  the  will  was 
duly  executed  ;  and  that  the  testator,  at  the  time  of  execu- 
ting it,  was  in  all  respects  competent  to  make  a  will,  and 
not  under  restraint ;  it  must  be  admitted  to  probate,  as  a 
will  valid  to  pass  real  property,  or  personal  property,  or 
both,  as  the  surrogate  determines,  and  the  petition  and 
citation  require,  and  must  be  recorded  accoroingly.  The 
decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 

§  2624,  But  if  a  party  expressly  puts  in  issue,  before 
the  surrogate,  the  validity,  construction,  or  effect  of  any 
disposition  of  personal  property,  contained  in  the  will  of  a 
resident  of  the  State,  executed  within  the  State,  the  sur- 
rogate must  determine  the  question,  upon  rendering  a  de- 
cree ;  unless  the  decree  refuses  to  admit  the  will  to  probate, 
by  reason  of  a  failure  to  prove  any  of  the  matters  specified 
in  the  last  section. 

8  2626.  Where  the  surrogate  decides  against  the  suf-  136N.  t.  20. 
ficlency  of  the  proof,  or  against  the  validity  of  a  will,  or 
upon  the  construction,  validity,  or  legal  effect  of  any 
provision  thereof,  he  must  make  a  decree  accordinglv ; 
and,  if  required  by  either  party,  he  must  enter  in  the  min- 
utes the  grounds  of  his  decision. 

§  2686.  [Am*d  1882.]  A  decree  admitting  to  probate  a  will  186  N.  Y.  20. 
of  personal  property  made  as  prescribed  in  this  article,  is 
conclusive,  as  an  adjucation,  upon  all  the  questions  deter- 
mined by  the  surrogate  pursuant  to  this  article,  until  it  is 
reversed  upon  app^,  or  revoked  by  the  surrogate ;  except 


1  Dem.  074. 

2  Id.  809. 
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that  a  determination,  made  under  section  twenty-six 
hundred  and  twenty-four  of  this  act,  is  conclusive  only 
upon  the  petitioner,  and  each  'party  who  was  duly  cited, 
or  app^ured  ;  and  every  person  claiming  from,  through  or 
under  either  of  them. 

4^  186N.  T.  68.      1 8627.  [Am  d  1881.]  A  decree,  adniittin|:  to  probate  a 
:^p|^  ^f^  4' J  will  of  real  property,  made  as  prescribed  m  this  article, 

establishes,  presumptively  only,  all  the  matters  determined 
by  the  surrogate,  pursuant  to  this  article,  as  against  a 
party  who  was  duW  cited,  or  a  person  claimimg  from, 
through,  or  under  him;  or  upon  the  trial  of  an  action,  or 
the  hearing  of  a  special  proceeding,  in  which  a  controversy 
arises  concerning  a  will,  or  where  the  decree  is  produced  in 
evidence,  In  favor  of  or  against  a  person,  or  in  a  case 
specified  in  this  section,  the  testimony  taken  in  the  special 
procee(Ung,  wherein  it  was  made,  may  be  read  in  evidence, 
with  the  same  force  and  effect  as  if  it  was  taken  upon  the 
trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
wherein  the  decree  is  so  produced. 

79N.Y.  627.  §  2628.  The  title  of  a  purchaser  in  good  faith  and  for 
a  valuable  consideration,  from  the  heir  of  a.  person  who  died 
seized  of  real  property,  shall,  not  be  affected  by  a  devise 
of  the  property  made  by  the  latter,  unless  within  four  years 
after  the  testator's  death,  the  will  devisine  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property 
in  the  office  of  the  surrogate  haying  jurisdiction,  or  estal)^ 
lished  by  the  final  judgment  of  a  court  of  competent  juris- 
diction of  the  State,  in  an  action  brought  for  that  purpose. 
But  if,  at  the  time  of  tbe  testator's  death,  the  devisee  is 
either  within  the  age  of  twenty-one  years,  or  insane,  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  lor  a  term  less  than  for  life ; 
or  without  the  State  ;  or,  if  the  will  was  concealed  by  one 
or  more  of  the  heirs  of  the  testator,  the  limitation  created 
by  this  section  does  not  begin  until  after  the  expiration  of  one 
year  from  the  removal  of  such  a  disability,  or  the  delivery 
of  the  will  to  the  devisee  or  his  representative,  or  to  the 
proper  surrogate. 

»Hiiii,S90.  §  2620.  [Am*d  1882.]  The  surrogate  must  cause  to  be 
indorsed  upon,  or  annexed  to  the  original  will  admitted  to 
probate,  or  the  exemplified  copy,  or  statement  of  the  tenor 
of  a  will,  which  was  admitted  without  production  of  an 
original  written  will,  a  certificate,  under  his  hand,  or  the 
hand  of  the  clerk  of  his  court,  and  his  seal  of  office,  stating 
that  it  has,  upon  due  proof,  been  admitted  to  probate,  as  a 
will  valid  to  pass  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statement,  so  au- 
thenticated, the  record  thereof,  or  an  exemplified  copy  of 
the  record,  may  be  read  in  evidence,  as  proof  of  the  origi- 
nal will,  or  of  the  contents  or  tenor  thereof,  without  further 
evidence,  and  with  the  effect  specified  in  the  last  three  sec* 
tions. 
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§  8680.  A  transcript  of  a  will  of  real  property,  pnyved 
and  reccHrded  in  any  court  of  the  State,  of  competent  juris- 
diction, and  of  all  the  notices,  process,  and  proofs  relating 
to  the  same,  mu^t,  when  duly  exemplified,  be  recorded 
upon  the  request  of  any  person  interested  therein,  in  the 
surrogate's  court  of  any  county,  in  which  real  property  of 
the  testator  is  situated. 

§  8681,  The  exemplification  of  the  record  of  a  will, 
proved  before  the  judge  of  the  former  court  of  probates, 
and  recorded  in  his  omr^feefore  the  first  day  of  January,  in 
the  year  1785,  certified  under  the  seal  of  the  <^cer  having 
custody  of  the  record,  must  be  admitted  in  evidence  in  any 
case,  after  it  has  been  made  to  appear  that  diligent  and 
fruitless  search  has  been  made  for  the  original  wilT 

§  2682.  [AnCd  1881, 1894,  anmdmetd  to  take  effeet  Sepitm- 
her  1,  1894.]  An  exemplified  copy  of  the  last  will  and  testa- 
ment  of  any  deceased  person,  which  has  been  admitted  to 
probate,  whether  as  a  will  of  real  or  personal  property,  or 
of  both,  and  recorded  in  the  office  of  the  snrrogate  in  any 
couoty  of  this  State,  before  the  first  day  of  January  in  the 
year  eighteen  hundred  and  sixty-five,  shall  be  aomitted 
m  evidence  in  any  of  the  courts  of  this  State,  without  the 
proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  hot,  with 
like  effect  as  if  the  original  of  such  will  had  been  produced 
and  proven  in  such  court.  And  the  recording  of  such  will 
shall  be  evidence  that  the  same  was  duly  admitted  to  pro- 
bate. The  exempHflcation  of  the  record  of  a  will  wldch 
has,  before  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  sixty-five  been  proved  before  the  surrogate 
or  jndge  of  probate,  or  other  officer  exercising  the  like  juris- 
diction of  another  State  must,  when  certified  by  the  officer 
having  by  law,  when  the  certificate  was  made,  custody  of 
the  record,  be  admitted  in  evidence  as  if  the  origimd  will 
was  produced  and  proved. 

§8688.  [^w'<f  1881,1882.]  A  wfll of  real  property,  which 
has  been,  at  anytime,  either  before  or  after  this  chapter 
takes  effect,  duly  proved  in  the  supreme  court,  or  the  court 
of  chancery.  orlJefore  a  surrogate  of  the  State  with  the  certi- 
ficate of  proof  thereof  annexed  thereto,  or  endorsed  thereon, 
or  an  exemplified  copy  thereof,  maybe  recorded  in  the 
office  of  the  clerk  or  the  register,  as  the  case  requires,  of 
any  county  in  the  State,  in  the  same  manner  as  a  deed  of 
real  property.  Where  the  will  relates  to  real  property,  the 
executor,  or  administrator  with  the  will  annexed,  must  cause 
the  same,  or  an  exemplided  copy  thereof,  to  be  so  recorded, 
in  each  county  where  real  property  of  the  testator  is  situated, 
within  twen^  days  after  letters  are  issued  to  him.  An 
exemplification  of  the  record  of  such  a  will,  from  any  sur- 
ro^te's  or  other  office  where  the  same  has  been  so  recorded, 
either  before  or  after  this  chapter  takes  effect,  mav  be  f» 
like  manner  recorded  in  the  office  of  the  clerk  or  register  6^% 
any  cou&ty.  Such  record  or  an  exemplification,  or  an  exem- 
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plification  of   the  record    thereof,  must  be   received  in 
evidence^  as  if  the  original  will  was  produced  and  proved. 

g  8684*  Upon  recording  a  will  or  exemplification,  as 
prescribed  in  the  last  section,  the  clerk  or  register  must 
index  it  in  the  same  books,  and  substantially  in  the  same 
manner,  as  if  it  was  a  deed  recorded  in  his  office,  and  he  is 
entitled  to  receive  the  same  fees  therefor,  as  for  recording 
a  deed.  An  executor,  or  administrator  with  the  will 
annexed,  who  causes  such  a  record  to  be  made,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

§  8686.  Except  where  special  provision  is  otherwise 
made  by  law,  a  written  will,  after  it  has  been  proved  and 
recorded,  must  be  retained  by  the  surrogate,  uniil  the  ex- 
piration of  one  year  after  it  has  been  recorded,  and,  if  a 
petition  for  the  revocation  of  probate  thereof  is  then  filed, 
until  a  decree  is  made  thereupon.  It  must  then  be  re- 
turned, upon  demand,  to  the  person  who  delivered  it, 
unless  he  is  dead,  or  a  lunatic,  or  has  removed  from  the 
State  ;  in  which  case,  it  may,  in  the  discretion  of  the  sur* 
Togate,  be  delivered  to  any  person  named  therein  as  devisee, 
or  to  an  heir  or  assignee  of  a  devisee  ;  or,  if  it  relates  only 
to  personal  property,  to  the  executor,  or  administrator  with 
the  will  annexed,  or  to  a  legatee. 

g  8686,  Where  a  will,  which  is  admitted  to  probate, 
names  one  or  more  persons  to  be  executor  or  executors 
thereof,  upon  a  contingency,  the  surrogate  must  inquire 
into  the  facts,  and,  if  the  contingency  has  happened,  that 
fact  must  be  recited  in  the  decree.  Immediately  after  a 
wUl  has  been  admitted  to  probate,  the  person  or  persons 
named  therein  as  executors,  who  are  competent  by  law  to 
serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
testamentary  thereupon;  unless,  before  the  letters  are 
granted,  a  creditor  of  the  decedent,  or  a  person  interested 
in  the  estate,  filet  an  affidavit,  specifying  his  demand,  or 
how  he  is  interested,  and  either  setting  forth  specifically 
one  or  more  legal  objections  to  granting  the  letters  to  one 
or  more  of  the  executors,  or  stating  that  he  is  advised  and 
believes  that  there  are  such  objections,  and  that  he  intends 
to  file  a  specific  statement  of  the  same.  Where  such  an  af- 
fidavit is  filed,  the  surrogate  must  stay  the  granting  of  let- 
ters, at  least  thirty  days,  or  imtil  the  matter  is  sooner 
disposed  of.  A  specification  or  statement  of  an  objection, 
made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he 
believes  it  to  be  true. 

§  2637«  The  surrogate  must  inquire  into  an  objecticm, 
filed  as  prescribed  in  the  last  section  ;  and,  for  that  purpose, 
he  may  receive  proof,  by  affidavit  or  otherwise,  in  his  dis- 
cretion. If  it  appears  that  there  is  a  legal  and  sufficient 
objection  to  any  person,  named  as  executor  in  the  will, 
letters  shall  not  be  issued  to  him,  except  as  prescribed  in 
the  next  section. 
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§8688.  In  either  of  the   following  cases,  a   person  SBedf.^ 
named  as  executor  in  a  will,  may  entitle  himself  to  letters  44^  '  "^ 
testamentary  thereupon,*  hy  giving  a  bond  as  prescribed  by 
law,  although  an  objection  against  him  has  heea  established 
to  the  satisfaction  of  the  surrogate  i 

1.  Where  the  objection  is,  that  his  circumstances  are 
such,  that  they  do  not  a£Ford  adequate  security  to  the  cre- 
ditors, or  persons  interested  in  the  estate,  for  the  due  Mi- 
ministration  of  the  estate; 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the 
State ;  and  he  is  a  citisen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except 
that  of  non  residence,  is  entitled  to  letters  testamentary, 
without  giving  a  bond,  if  he  has  an  office  within  the  State, 
for  the  re^lar  transaction  of  business  in  person  ;  and  the 
will  contains  an  express  provision,  to  the  enect  that  he  may 
act  without  giving  security. 

§  8689*  A  person,  named  as  executor  in  a  will,  may  8  Dem.  164 
renounce  the  appointment  bv  an  Instrument  in  writing,  dgned 
by  him,  and  aclmowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  attested 
by  one  or  more  witnesses,  and  proved  to  the  satisfaction  of 
the  surrogate.  Such  a  renunciation  may  be  retracted  by  « 
like  instrument,  at  any  time  before  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  Jiave  been 
issued  to  any  other  person  in  his  place ;  or,  after  they  have 
been  so  issued,  if  they  have  been  revoked,  or  the  person  to 
whom  they  were  issued  has  died*  or  become  a  lunatic,  and 
there  is  no  other  acting  executor  or  administrator.  Where 
a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  ta  the  person  makine 
it.  An  instrument  specified  in  this  section  must  be  filed 
and  recorded  in  the  surrogate's  office. 

§  8640*  Where  the  will  contains  a  valid  power,  author- 
izing the  selection  as  executor  thereof,  of  a  person  not 
named  therein,  the  selection  must  be  n^e,  by  the  person  * 

appointed  for  that  purpose,  within  thirty  dayfl  after  making 
the  decree  admitting  the  will  to  probate  ;  in  default  whereof, 
the  power  of  selection  is  deemed  to  have  been  renounced. 
Such  selection  must  be  made  bv  an  instrument  in  writing, 
designating  the  x>erson  selected,  signed  by  the  proper  per- 
son, and  acknowledged  or  proved,  and  certified,  in  Tike 
manner  as  a  deed  to  be  recorded  in  the  countv,  or  proved 
to  the  satisfaction  of  the  surrogate,  and  filed  in  the  surro- 

gate's  office.  Where  the  will  authorizes  the  person,  so  to 
e  selected,  to  act  with  the  executor  or  executors  named 
therein,  the  issuing  of  letters  must  be  delayed  until  the  ex- 
piration of  the  penod,  fixed  in  this  section  for  the  exercise 
of  the  power  01  selection,  and,  if  the  selection  is  so  made, 
ior  five  days  tiiezei^r. 

§  8641.  Within  five  days  after  a  selection  is  made,  as 
prescribed  in  the  last  section,  any  person  may  file  an  affi- 
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davit,  verified  as  prescribed  in  section  two  thousand  dz 
hundred  and  thirty-six  of  this  act,  showing  that  he  19  a 
creditor  of  decedent,  or  a  person  interested  in  die  estate,  aiid 
settiDg  forth  specially  one  or  more  legal  objections  to  graat- 
Uxf  letters  to  Uie  person  selected.  The  proceedings  to  be 
taEen  thereupon  are  the  same,  as  prescribed  in  sections  two 
thousand  six  hundred  and  thirty-seven  and  two  thousand 
*  six  hundred  and  thirty-eieht  of  this  act.  If  letters  are  not 
issued  to  the  person  so  sdected,  the  power  of  selection  is 
deemed  to  be  exhausted. 

§  8648.  [Am'd  1888.]  If  a  person  named  as  executor  m 
a  will  does  not  qualify  or  renounce  within  thirty  days  after 

grobate  thereof ;  or  if  a  person,  chosen  by  virtue  of  a  power 
1  the  will,  does  not  qualify  or  renounce  within  thirty  days 
after  the  filinfl^  of  the  instrument  designating  him  ;  or,  in 
eidier  case,  if  objections  are  filed,  and  the  executor  does  not 
qualify  or  renounce  within  five  days  after  thev  are  deter- 
mined  in  his  favor,  or  in  a  case  specified  in  section  twenty- 
six  hundred  and  thirty-eight  of  this  act,  within  five  days 
after  an  objection  has  beenestablished  ;  the  surrogate  must, 
upon  t^e  application  of  any  other  executor  or  any  creditor 
or  person  interested  in  the  estate,  make  an  order  requiring 
him  to  qualifv  wiUiin  a  time  therein  specified ;  and  directing 
that  in  aef  ault  of  so  doing,  he  be  deemed  to  have  renounced 
his  appointment.  Where  it  appears  by  affidavit  or  other 
written  proof  to  the  satisfaction  of  the  surrogate  that  such 
an  order  cannot,  with  due  diligence,  be  served  personally 
within  the  state.  i\pon  the  person  therein  named,  the  sur- 
rogate may  prescribe  the.manner  in  which  it  must  be  served, 
which  mav  be  by  publication.  If  the  person  so  appointed 
executor  does  not  qualify  within  the  time  fixed,  or  within 
such  further  time  as  the  surrogate  allows  for  that  purpose, 
an  order  must  be  made  and  recorded,  reciting  the  facts, 
and  declaring  that  he  has  renounced  his  appointment  as 
executor.  Such  an  order  may  be  revoked  by  the  surrogate 
in  Hs  discretion,  and  letters  testamentary  may  be  issueii  to 
the  person  so  failing  to  renounce  or  quahfy,  upon  his  appli- 
.  cation,  in  a  case  where  he  might  have  retracted  an  express 

renunciation,  as  prescribed  in  section  twenty-six  hundred 
and  thirty-nine  01  this  act .  And  where  any  powers  to  sell, 
mort^-age  or  lease  real  estate,  or  any  interest  therein,  are 
given  to  executors  as  such,  or  as  trustees,  or  as  executors 
and  trustees,  and  anv  of  such  persons  named  as  executors 
shall  neglect  to  qualify,  then  all  sales,  mortffages  and  leases 
under  said  powers  madebv  the  executors  who  shall  qualify 
shall  be  eoually  valid  as  if  the  other  executors  or  trustees 
had  joinea  in  such  sale. 

IDem.  S40.  §  8648.  [Am^dlSSl.]  If  no  person  is  named  as  exe- 
t  Id.  3i^  cutor  in  the  will,  or  selected  by  virtue  of  a  power  contained 
Id  sin'  therein ;  or  if,  at  any  time,  by  reason  of  death,  incompe* 

Id.  487!  tency  adjudged  by  the  surrogate,  renunciation  in  either 

of  the  methods  prescribed  in  sections  two  thousand  six 
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hundred  and  thirty -nine  and  two  thousand  six  hundred  and 
forty-two  of  this  act,  or  revocation  of  letters,  there  is  no 
executor,  or  administrator  with  the  will  annexed,  qualified 
to  act ;  the  surrcM[at9  must,  upon  the  application  of  a  cred- 
itor of  the  deceoent,  or  a  person  interested  in  the  estate, 
and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  surrogate  deems  proper,  issue 
letters  of  administration  with  the  will  annexed,  as  follows : 

1.  To  one  or  more  of  the  residuary  legatees,  who  are 
qualified  to  act  us  administrators. 

2.  If  there  is  no  such  residuary  legatee,  or  none  who  will 
accept,  then  to  one  or  more  of  the  principal  or  specific  leg- 
atees, so  qualified. 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept, 
then  to  the  husband,  or  wife,  or  to  one  or  more  of  the  next 
of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so  quali- 
fied. 

4.  If  there  is  no  qualified  person,  entitled  under  the  fore- 
going subdivisions,  who  will  accept,  then  to  one  or  more 
of  the  creditors  who  are  so  qualified,  except  that  in  the 
counties  of  New  York  and  Kings  the  public  administrator 
shall  have  preference,  after  the  next  of  kin,  over  creditors 
and  all  other  persons. 

5.  If  there  is  no  qualifisd  creditor  who  Vill  accept,  then 
to  any  proper  person  designated  by  the  surrogate. 

§  8 6 44,  But  where  a  person  applies  for  letters  of  admin- 
istration with  the  will  annexed,  as  prescribed  in  the  last 
section,  and  another  person  has  a  right  to  the  administra- 
tion, prior  to  that  of  the  petitioner,  the  application  must  be 
made  by  petition,  unless  a  written  renunciation  of  eveiy 
person  having  such  a  prior  right,  is  filed  with  the  surrogate, 
and  the  execution  thereof  is  proved  to  his  satisfaction.  The 
petition  must  pray  that  all  the  persons  having  a  prior  rights 
who  have  not  renounced,  be  cited  to  show  cause,  why  ad- 
ministration should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application 
for  administration  upon  V:iq  estate  of  an  intestate. 

§  2646.  An  executor,  from  whom  a  bond  is  required, 
as  prescribe  I  in  this  article,  or  an  administrator  with  the 
wiU  annexed,  must,  before  letters  are  is8U2d  to  him,  qualify 
as  prescribed  by  law,  with  respect  to  an  administrator  upon 
the  estate  of  an  intestate;  and  the  provisions  of  article 
fourth  of  this  title,  with  respect  to  the  bond  to  be  given  by 
the  administrator  of  an  intestate,  apply  to  a  bond  given 
pursuant  to  this  section ;  except  that,  m  fixing  the  penalty 
thereof,  the  surrogate  must  take  into  consideration  the 
value  of  the  real  property,  or  of  the  proceeds  thereof,  which 
may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will. 

§  8646,  This  article  does  not  vary  the  effect  of  a  decree 
for  probate,  made  before  this  chapter  takes  effect,  as  de« 
Glared  in  the  statute  then  in  force. 
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ARTICLE  SECOND. 
Bbvocation   of  Pbobate. 

I  9647.    Pel  sons  Interested  m%f       f  3650.    Executor,    etc..  to    nu- 
applj  to  revoke  probste.  pend  proceedings. 

2648.  When    application  luost  2651.    Heariog. 

be  made.  2652.    Decree. 

2649.  Citation  tiierenpon.  9653.    Notice  of  decree  of  reTO* 

cation. 

§  2647*    A  person  interested  in  the  estate  of  the  deoe- 

SBedf.  398.  dent  may,  within  the  time  specified  in  the  next  seot-on, 

^  ^'v  ^^''   P^''^^^^  ^^  ^^®  8QrrogAte*s  court,  ia  which  a  will  of  persoual 

Snpp  661.     property  was  proved,  a  written  petition,  duly  verified,  oon- 

aaK.  Y.         taining  allegaUons  against  the  validity  of  the  will,  or  the 

StoteBep.    competency  of  the  proof  thereof;  and  praying  that  the  pro- 

_  .'^*   bate  thereof  may  be  revoked,  and  that  the  pcrstins,  enumer- 

'      '   ated  in  the  next  section  but  one,  may  be  cited  to  show  cause 

why  ib  should  not  be  revoked.     Upon  the  presentation  of 

.  such  a  petition,  the  surrogate  must  isaue  a  citation  accord- 

^  ingly. 

I  2648*  i^i^'d  1881.]  A  petition  must  be  presented,  as 
I  1200,  Con-  prescribed  in  the  last  nection,  within  oee  year  after  the  re- 
S^R^df*  483  ^ordin^  of  the  decree  admitting  the  will  to  probate  ;  except 
au  M.  y!  ^^^^«  when  the  person  entitled  to  present  it  is  then  under  a 

State  Rep.   disability  specified  in  section  three  hundred  aud  ninety-six 
610.   of  this  act,  the  time  of  such  disability  is  not  part  of  the  year 
61  Hun,  208.   limited  in  th'is  section,  unless  such  person  shall  have  ap- 
peared by  general  or  speciul  guardian  or  otherwise  on  ssid 
prob.ite.    But  this  section  does  not  affect  an  applic.ition 
made  pursuant  1o  subdivision  pixth  of  secUoii  two  thousand 
.  four  hundred  and  eighty-one  of  this  act 

81  Hun,  176.  §  2649*  A  petition,  presented  ns  prescribed  in  the  List 
two  Hections,  must  pray  that  the  citation  may  be  directed  to 
the  executor,  or  administrator  with  the  will  anuexed  ;  to  idl 
the  devisees  and  legatees  nnmed  in  the  will;  and  to  all  other 
persons  who  were  parties  to  the  special  proceeding  in  whidi 
probate  was  gr^mted.  If  a  legatee  is  dead,  his  exeout<  r  or 
administrator  must  be  cited,  if  one  has  been  Nppoiuted  ;  if 
Slot,  such  persons  must  be  cited  as  representing  him,  as  the 
surrogate  d.signates  for  the  purpose. 

38  Hun  246.  §  2650*  After  service  upon  him  of  a  citation,  issued  as 
31  Id.  176.  '  prescribed  in  the  last  three  sections,  the  executor  or  adiuin- 
181N.Y.274;  mtrator  with  the  will  annexed,  must  suspend,  until  a  decree 
M.  409.  ig  made  upon  the  petition,  all  proceedings  relatinf;  to  the  es- 

tate; except  for  the  reoovecy  or  pre.servation  of  property, 
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the  collection  and  payment  of  debls,  and  such  other  acts  as 
lie  is  expressly  allowed  to  perform,  by  an  order  of  the  sttrro- 
gate,  made  upon  notice  to  the  petitioner. 

§  2051*  ITpon  the  relnm  of  the  citat'on,  the  surrogate 
must  proceed  to  h  ar  the  Hll^^gations  and  proofs  of  the  par- 
ties. The  testimony  t^ken  upon  the  applicdtion  for  probate 
of  a  witness  who  is^ead  or  without  the  Slate,  or  who,  siuce 
his  testimony  was  taken,  has  become  a  lunatic,  or  other- 
wise incompetent,  mubt  be  received  in  eyidence. 

§  2052*  If  the  surf  >gate  decides  that  the  will  is  not 
sufficiently  proved  to  be  tne  last  wi  1  of  the  testator,  or  is, 
for  any  reason,  invalid,  he  must  make  a  decree  revoking  the 
>>robatii  thereof ;  otherwise  he  most  make  a  decree  confirm- 
ing the  probate. 

§  2653*    Where  the  decree  revokes  the  probate  of  a    9QN.  T. 
will,  as  prescribed  in  this  article,  Uie  aarrogate  must  cause     *^*^  ^^r 
notice  of  the  revoi-ation  to  be  immfdiaiely  published,  for  - 

three  successive  weeks,  in  a  newspaper  published  in  his 
county. 

§  2653  A*  [Added  in  1892.]  Any  person  inter^ted  in  a  4  |  ^tf^  H^'L 
wiu  or  codicil  admitted  to  probate  in  tnis  State,  as  provide^, 
by  the  code  of  oiYil  procedure,  may  cause  the  validity  of  the 
probate  thereof  to  be  determined  in  an  action  in  the  an  preme 
cjurt  for  the  coun\yin  which  such  probate  was  had.  All 
the  devisees,  legatees  and  heirs  of  the  testator  And  other  in- 
terested persons,  including  the  executor  or  administrator 
must  be  parties  to  the  action.  tJpon  the  completion  of  ser- 
vice of  all  partif  s,  the  plaintiff  shall  forthwith  file  the  sum- 
mons and  complaint  iu  thd  office  of  the  clerk  of  the  court  iu 
which  said  action  is  begun  and  the  clerk  thereof  shall  forth- 
with certify  to  the  clerk  of  the  surrogate's  court  in  which  the 
will  has  been  admitted  to  probate,  the  tuci  that  an  action  to 
determine  the  validity  of  the  probate  of  such  will  has  been 
commenced,  sod  on  receipt  of  such  certi^cate  by  the  surro- 
gate's court,  the  surrogate  shall  forthwith  transmit  to  the 
conrtin  which  such  action  has  beenbegni^a  copy  of  the 
will,  testimony  and  all  papers  reliting  thereto,  and  a  copy 
of  the  decree  of  probate,  attaching  the  same  together,  and 
certifying  the  same  under  the  teal  of  the  court.  The  issue 
of  the  pleadings  in  such  action  shall  be  confined  to  the 
question  of  whether  the  writing  produced  is  or  is  not  the 
last  will  and  codicil  of  the  testator,  or  either.  It  shall  be 
tried  by  a  jury  and  the  verdict  ther<-on  shall  be  conclusive,  as 
to  real  or  personal  property,  unless  a  new  tri>«l  be  granted  or 
the  judgment  thereon  be  reversed  or  va  ated.  On  the  trial 
of  such  issue  the  decree  of  the  surrogate  admittiug  tiie  wUl 
or  codicil  to  probate  shall  be  prima  facie  evidence  Of  the  dtle 
Attestation,  execution  and  vaUdity  ct  snch  Mill  or  codicil.   A 


oerfified  copy  of  the  testimony  of  such  of  the 
witnesses  examined  upon  the  « probate,  as  are  out 
of  the  jurisdiction  of  the  court,  dead,  or  have 
become  incompetent  since  the  probate,  slvJl  be 
admitted  in  evidence  on  the  triaL  The  party  sustaining  tha 
will  shall  be  entitled  to  open  and  close  the  evidence  and 
argument.  He  shall  offer  the  will  in  probate  and  rest.  The 
other  party  sball  then  offer  his  evidenoe.  The  p  trty  bqs- 
Iming  the  will  shall  then  offer  his  other  evidence  and  re- 
ftAtting  testimony  may  be  offered  as  in  other  cases.  When 
final  judgiiMut  shall  have  been  entered  in  such,  action,  a 
copy  thereof  sha  1  be  certified  a  ad  transmitted  by  the  clerk 
of  4lie«iiiruKHie*s  oourt  in  which  such  will  was  admitted  to 
probate.  The  action  brought  as  herein  provided  sba.l  be 
commenced  within  two  years  after  the  will  or  codicil  has 
been  admitted  to  probate,  but  persons  within  age  of  minor- 
ity,  of  unsound  mind,  imprisoned,  or  absent  from  the  State, 
may  bring  such  action  two  years  after  such  disability  has 
been  removed. 

ARTICLE  THIRD. 

Probate  of  Heibship. 

8  2651.    Heir,  etc.,  may  apply  to       8  2657.    Decree  \o  be  recorded  ; 
efitabliBh  heirsbip.  effect  tbereof . 

2655.  Citation;   appearance   of  2658.    Petition     to    vacate     cr 

penons  interested.  modify  it. 

2656.  Wbat  facts  to  be  ascer-  2659.    Id.;  when  granted. 

tained;    decree    there- 
tipon. 

§  2654-     lAnCd  1892.J    Where  a  person,  seized  in  fee  of 
real  property  within  the  State,  dies  intestate,  or  without 
having  devisid  his  real  property  to  specific  p  tsons,  his 
heirs,  or  any  of  them,  or  any  person  deriving  title  from  or 
through  such  heirs,  or  any  of  tbem  may  present  to  the  sur- 
rogate's court  which  has  acquired  jurisdiction  of  the  estate, 
or,  if  no  surrog  ite's  court  has  acquired  such  jurisdiction, 
the  a  to  the  surrogate's  amrtof  the  county  where  the  real 
property  or  any  part  thereof,  is  situated,  a  written  petition, 
duly  verided,  describing  the  real, property^  setting  forth  the 
facts  upon  which  the  jar'sdiction  pf  the  court  depends,  and 
the  interest  or  share  of  the  petitioner,  and  ol  each  other  heir 
of  the  decedent,  in  the  real  pr^erty^  and  praying  for  a  de- 
cree establisbiog  the  right  of  inheritaiice  thereto,  aud  that 
all  the  heirs  of  Uie  decedent  may  be  cited  to  attend  the  pro- 
b  ite  of  that  right.  Upon  the  presentation  of  iduch  a  petition, 
the  surrogate  must  issue  a  citation  accordingly. 

§  2655*  ^be  citation  must  set  forth  the  name  of  the 
decedent  and  of  the  petitioner  ;  the  interest  or  share  which 
the  petitioner  cl  lims ;  aad  a  brief  description  of  the  real 
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property.  Any  heir  of  the  decedent,  who  hafi  not  been 
cited,  may  nevertheless  appeai  at  the  hearing;  aod  thereby 
make  himself  a  party  to  the  special  proceeding.  But  this 
seotioD  does  not  affect  a  right  or  interest  of  such  a  person 
^«aless  he  becomes  a  party. 

§  2656-  TJpon  the  return  of  the  citation,  the  inrrogate 
jiiust  hear  the  allegations  and  proofs  of  the  parties.  If  it 
appears  that  there  is  a  coutest,  respecting  the  heirship  of  a 
party,  or  respecting  the  share  to  which  a  party  is  entitled,  as 
an  beir  of  the  decedent,  the  surrogate  must  dismiss  the  ^ip- 
oe6diogs.  If  there  is  no  such  contest,  he  must  inquire  into 
the  facts  and  circumstances  of  the  case.  The  petitioner 
must  establish,  by  satisfactory  evidence,  the  fact  ox  the  dece- 
dent's death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  prop- 
erty in  question;  the  number  of  heirs  entitled  to  inherit  the 
property  in  question:  the  name,  age,  residence,  and  relation- 
ship to  the  decedent,  of  each;  and  the  interest  or  share  of 
each  in  the  property.  The  surrogate,  where  these  facts  are 
established,  mnst  make  a  decree,  describing  the  property, 
and  declaring  that  the  right  of  inheritance  thereto  has  been 
established  to  his  satisfaction,  in  accordance  with  the  facts, 
whi  jh  must  be  recited  in  the  decree. 

§  2657*  An  exemplified  copy  of  a  decree,  made  as  pre- 
scribed in  the  last  section,  and  of  the  proofs  taken  there- 
upon, may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
raster,  as  the  case  requires,  of  each  county  in  which  the 
xeal  property  is  situated,  as  prescribed  by  law  for  recording 
a  deed,  and,-  from  the  time  wheu  the  exemplifications  are  so 
recorded,  the  decree,  or  the  record  thereof,  is  prtsnmptive 
evidence  of  the  facts  so  declared  to  be  established  thereby. 

§  2658*    Any  person,  other  than  a  party  to  a  special 

groceeding,  instituted  as  prescribed  in  this  article,  or  the 
eir,  devisee  or  assignee  of  such  a  party,  may,  at  any  time 
within  t^n  years  after  a  decree  establishing  the  right  of  in- 
heritance is  made  therein,  present  to  the  court  a  written 
petition,  duly  verified,  showing  that  helhas  a  right,  title,  or 
interest  in  the  real  property,  or  a  part  thereoi^  which  is  in- 
juriouiily  affected  by  the  decree  ;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein ; 
and  praying  that  the  decree  may  be  set  aside  or  modified  in 
that  particular,  and  that  all  the  persons,  whose  heirship  was 
established  by  the  decree,  may  be  cited  to  show  cause,  why 
the  prayer  of  the  petition  should  not  be  granted.  If  an  heir 
has  since  died,  or  has  conveyed  the  share  or  interest  so  es- 
tablished, by  a  deed  duly  recorded  in  tbe  county,  the  peti- 
tion must  sUite  that  fact ,  and  must  pray  that  tiie  persons, 
who  have  succeeded  to  his  interest,  may  be  also  cited.  Upon 
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the  prosentat'on  of  Rnch  a  petition,  the  surrogate  must  issne 
a  citation  accordingly, 

§  2659.  Where  a  petition  is  presented  as  prescribed  in 
t  leiast  section,  and  it  appears,  upon  the  hearing,  that,  if 
thi)  petitioner,  or  his  ancestor,  test.itor,  or  grautor,  Lad  been 
a  piity  to  the  special  proceeding,  the  decree  or  a  part 
thji' of  could  not  ha^e  beei  Je><ally  made,  as  prescribe>i  in 
tljis  urticle,  the  surrogate  must  vacate  or  modify  the  decree 
]  acco  dingly.  An  exemplified  copy  of  the  decree  or  order, 
so  vacating  or  modifying  the  original  decree,  luay  be 
recorded  in  the  office  of  auy  clerk  or  register,  where  a  copy 
of  the  origiaal  decree  was  recoriied. 


AETICLE  FOUETH. 
Gbant  of  Lettebs  of  ADHnasTnATioN. 

.  i  Q660.  Who  entitled  to  letters  of  to  be   ex«offloio  publio 

admiuistrACion  adininietr»tor. 

2661.  Persons  incompetent    to        i  2366.  County  Treaeorer's  bond  : 

receive  letters  letters      of      admlnis- 

2662.  Application  for  letters.  tratlon  and  proceedings 

2663.  Citation  .  proceedings  up-  thereon. 

on  return  thereof.  2667.  County  Treasurer's 

2664.  Administrator's  bond.  authority  ;    when    bus 
2666.  When   County  Treasurer           .  pended. 

§  2660.  [  Ani'd  1893,  1894,  amendment  to  take  effect  Septem- 
ber I,  1S94  ]  Administration  in  c-ise  of  intestacy  munt  be 
granted  to  the  relatives  of  the  deceased  entitled  to  sncct  ed  to 
his  peison  1  property,  who  will  accept  the  same  in  the  fol- 
io wiug  order : 

1 .  To  the  surviving  husband  or  wife. 

2.  To  the  children. 
3   To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  Te  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  dis- 
tribution  of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  leigatee  named 
in  a  will  whereby  the  whole  eskite  is  devised  to  snch  deceased 
sole  legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be 
granted  to  his  guardian,  if  competent,  in  preference  to 
creditors  or  other  persons.  If  no  relative,  or  gnardian  of 
a  minor  relative,  will  accept  the  same,  the  letters  must  be 
gr .in ted  to  the  creditors  of  the  deceased  ;   the  creditor  fi'st 
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applying,  if  otherwise  competent,  to  be  entitled  to  pref>  r- 
eace.  It  no  creditor  applies,  the  letters  must  be  granted 
to  any  other  person  or  persons  legally  competent.  Jjetters 
of  administration  shall  also  be  granted  to  an  executor  or 
administrator  of  a  deceased  person  named  as  sole  legatee  in  a 
will.  The  public  administrator  in  the  city  of  New  York 
has  preference,  after  the  next  of  kin,  and  after  an  executor 
or  administrator  of  a  sole  legatee  named  in  a  will  whereby 
the  whole  estate  is  devised  to  such  deceased  sole  legatee,  over 
creditors  and  all  other  persons.  In  other  counties,  the 
county  treasurer  shall  have  preference  next  after  creditors 
over  all  other  persons.  If  several  persons  of  the  same 
degree  of  kindred  to  the  intestate  are  entitled  to  adminis- 
tration, they  must  be  preferred  in  the  following  order : 
First,  men  to  women  ;  second,  relatives  of  the  whole  blood 
to  those  of  the  half  blood ;  third,  unmarried  women  to 
married.  If  there  are  several  persons  equally  enti  led  to 
administration,  the  surrogate  may  grant  letters  to  one 
or  more  of  such  persons,  and  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not 
entitled  to  the  same,  with  the  consent  of  the  person  entitled 
to  be  joined  with  such  person  or  persons;  which  co  sent 
must  be  in  writing,  and  filed  in  the  office  of  the  surrogate. 
If  }i  surviving  husband  does  not  take  out  letters  of  admin- 
istration on  the  estate  of  his  deceased  wife,  he  is  pr^  sumed 
to  have  assets  in  his  hands  sufficient  to  satisfy  her  debts,  and 
is  liable  therefor.  A  husband  is  liable  as  administrator  for 
the  debts  of  his  wife  only  to  the  extent  of  tbe  assets 
received  by  him.  If  he  dies  leaving  any  assets  of  his  wife 
unadministered,  except  as  otherwise  provided  by  law.  they 
pass  to  his  executors  or  administrators  as  part  of  his 
personal  property  ;  but  are  liable  for  her  debts  in  preference 
to  the  creditors  of  the  husband. 

§  2661.  [Am'd  1893.]  Letters  ot  administration  shall 
not  be  granted  to  a  person  convicted  of  an  infamous  crime, 
nor  to  any  one  incapable  by  law  of  making  a  contract,  nor  to 
Y  person  not  a  citizen  of  the  United  States,  unless  he  is  a 
rtsident  of  the  State,  nor  to  a  person  under  twenty-one 
years  of  age,  or  who  is  adjudged  incompetent  by  the  surro- 
gate to  execute  the  duties  of  saoh  trust  by  reason  of  drunk- 
en ness,  improvidence  or  want  of  understanding. 

§2662.  [Am*d  1893.]  A  person  entitled  absolutely  or 
contingenUy,  to  administration  on  the  estate  of  an  intestate, 
m  ly  present  to  the  surrogate's  court  having  juiisdiciion,  a 
written  petition,  dtdy  verified,  praying  for  a  decree  award- 
ing letters  of  achninistration,  either  to  him,  or  to  such  other 
person  or  persons,  having  a  prior  right,  as  is  entitled  thereto, 
or  in  the  alternative,  as  the  petitioner  elects ;  and  if  neces- 
sary, that  the  persons  required  to  be  cited,  as  prescribed  in 
the  next  section,  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title  ;  l^e  facts  on  which  the  jurisdiction  of  the  court 
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to  f^tttat  letters  of  administration  upon  the  estate  depends; 
and  the  names  of  the  hnsband  or  wife,  if  any,  and  of  the 
nect  ot  kin  of  the  decedent,  so  far  as  they  are  known  to  the 
petitioner,  or  can  be  ascertained  by  him  with  dne  diligence. 
A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made, 
where  a  citation  is  not  necessary,  nntil  the  petitioner  pre- 
samptively  proven,  by  affidavit  or  otherwim*,  to  the  satin- 
faction  of  the  surrogate,  the  eiistenoeof  all  the  jnrisdictiona! 
facts,  and  particularly,  that  the  decedent  left  no  will.  For 
the  purpose  of  the  iaqniry  touching  any  of  these  niatt«*rR, 
the  surrogate  may  insue  a  subpoBna,  requiring  any  person  to 
attend  and  be  examined  as  a  witness. 


18  319-247,  §  2663*  [^)H'd  1893.]     Every  person,  being  a  resident 

1 199.  Con-       of  the  8tate,  who  has  a  right  to  ndnoinistration,  prior  or  equal 
4  BAdf%2fi     *^  *^*'  ^^  ^      petitioner,  and  who  has  not  renouoced,  ujust 
'  be  cited  upon  a  petition  for  letters  of  adaiiai^tration.     The 

surrogate  may,  in  his  discretion,  issue  a  citation  to  non-resi- 
derits,  or  those  who  have  renounced,  or  to  any  or  alt  other 
persons  interested  in  the  estat^  whom  he  tbiaks  proper  to 
cite.    Where  it  U  not  necessary  to  cite  aoy  person,  a  decree, 
granting  io  the  petitioner  letters,  may  be  made  o  i  presenta- 
tion of  the  petition.     Where  the  surrogate  is  unable  to  ascer- 
taio,  to  bis  satisfactioo,  whether  tie  decedent  left,  surviving 
him,  any  person  entitled  to  succeed  to  his  estate,  a  citation 
must  be  issaed,  directed  generally  to  all  creditors  of,  and 
persons  interested  in  the  estate,  and  also  to-  the  attorney- 
general,  and  the  public  administrator  of  the  proper  cornty, 
requirin^JC  them  to  show  cause  why  administration  should 
not  be  gr  mted  to  the  petitioner.    Any  person  who  harf  a 
right  to  administration,  prior  or  equal  to  that  ofthe)»eti- 
tioner,  may  renounce  his  right  by  a  written  iDstrnmenL, 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  or  otherwise  proved  to  the 
satisfaction  of  the  surrogate;  which  must  be  fil-  d  in  th^ 
8urrogat-''s  office.     Where  a  citation  is  issned,  any  creditor 
of  the  decedent,  or  any  person  interested  in  the  personal 
esta'e,  although  not  cited,  may  appear  and  make  himself  a 
party  to  the  special  proceedings,  in  like  manr  erand  with 
like  effect,  as  a  devisee  or  legatee,  who  is  not  cited  on  an  ap- 
plication for  probate.     On  the  return  of  a  citation,  issuel  as 
prescribed  in  this  article,  the  surrogate  mnst  make  such  a 
decree  in  the  premises  as  justice  requires.    The  decree  mny 
award  administration  to  any  party  to  the  special  proceeding 
who  appears  to  be  entitled  thereto.    The  snrrogate,  in  his 
discretion,  may  award  administration  without  a  personal 
examination  of  the  person  to  whom  it  is  awarded. 


^ 
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§  2664  [^m'di893.]    A  person  appointed  administra-   r?!?/^'^^' 
tor,  before  letters  are  issaed  to  him,  must  file  his  official  5  ji^i,  353. 
oath,  execute  to  the  people  of  the  State,  and  file  with  the  SDem/es.  ' 
surrogate,  the  joint  and  several  bond  of  himself  and  two  or  ilp^^*  ^'^* 
more  snreties,  in  a  penalty  fixed  by  the  surrogate,  not  less  |  o^qq.  491. 
than  twice  the  value  of  the  personal  property  of  which  the   128  M.  T.  7o! 
decadent  died  possessed  and  of  the  probable  amount  to  be 
recovered  by  reason  of  anv  right  of  action,  granted  to  an 
executor  or  ndtuinistrator,  by  special  provision  of  law.    The 
sum  to  be  fixed  as  the  amount  of  the  ^nalty  must  be  ascer- 
tained by  the  surrogate,  by  the  examinafciou  on  oath  of  the 
applicant  or  any  other  person,  or  otherwise,  as  the  surro- 
gate thinks  proper.    The  bond  must  be  conditioned  Uiat  the 
administrator  inll  faithfully  discharge  the  trust  reposed  in 
him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  touching  the  administration  of  the  estate 
committed  to  him.    But  where  a  right  of  action  is  granted 
to  an  executor  or  administrator  by  special  provision  of  law, 
if  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  probable  amount  to  be  recovered,  the  surrogate 
may,  in  his  discretion,  accept  modified  security*  and  issue 
letters  limited  to  the  prosecution  of  such  action,  but  re- 
straining the  executor  or  administrator  from  a  compromise 
of  the  action,  and  the  enforcement  of  any  judgment  ro- 
cov^red  therein,  until  the' further  order  of  the  surrogate 
on  additional  further  satisfactory  security.    In  cases  where 
al>  the  next  of  kin  to  the  intestate  consent,  the  penalty  of 
the  bond  need  not  exceed  double  the  amount  of  the  claimv 
of  creditors  against  the  estate,  pi  esen ted  to  the  surrogate, 
pursuant  to  a  notice  to  be  published  twice  a  week  for  four 
-weekH  in  the  official  State  paper,  and  in  two  newspapers 
published  in  the  city  of  New  York,  and  once  a  week  for  four 
wee  Us  io  two  newspapers  published  in  the  county  where 
the  intestate  usually  residea,  and  in  the  county  where  he 
died,  reciiine  an  intention  to  apply  for  letters  under  this 
provif^ion,  and  notifying  creditors  to  present  their  claims  to 
the  surrogate  on  or  before  a  day  to  be  fixed  in  such  notice, 
wbich  sh^l  be  at  least  thirty  days  after  the  first  publication 
thereof;  but  no  bond  so  given  shall  be  for  leps  than  five 
thousand  dollars;   and  such  bond  may  be  iucreased  by 
order  of  the  surrogate  for  cause  shown.    Pending  such  ap- 
lication,  no  temporary  admiinistrator  shall  be  appointed  ex- 
cept on  petition  of  such  next  of  kin.  , 


§  2665-  [Am*d  1893.]  The  county  treasurer  of  each 
county,  except  New  York  and  Kings,  by  virtue  of  his  office, 
has  authority  to  collect  and  take  charge  of  the  assets  of 
every  person  dying  intestate,  amounting  to  one  hundred 
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d  ill  irs  or  more,  on  which  letters  of  administration  are  not 
gr  ntvd,  in  t.e  following  cases: 

1.  When  such  persons  leaxe  assets  in  the  connty  of  the 
trciiFiirer  and  there  in  no  widow  or  relative  in  the  coanty 
entitli  d  or  competent  to  take  letters  of  administration  on  the 
tst  to. 

2.  When  assets  of  any  snoh  person,  after  his  death,  come 
into  the  c  ninty  of  the  treasurer  and  there  is  no  person  in 
the  county  entitled  and  competent  to  take  a^l ministration  of 
ihe  e«»ta  e. 

Iri  such  cases  intestacy  is  presumed  until  a  will  is  proved 
^nd  letters  testamentiry  issued  thereon.  For  tjhe  purpose 
of  collf ctiog  and  preserving  such  estates,  the  county 
treasurer  may  maintnin  suits  in  his  niime  of  office,  and 
without  a^iy  other  authority,  in  the  same  manner  as  an 
ixeciit'^r  may  by  law.  If  thera  is  a  widow  or  relative  of 
such  intestate  entitled  to  administration  ou  his  estate  in 
the  county  and  it'  due  proof  is  made  to  the  surrogate  in  the 
county  that  there  are  creditors  or  relatives  of  the  deceased, 
r^^biding  more  than  one  hundred  miles  distant  from  the 
re  i  lence  of  the  surrogate,  who  are  interested  in  the  distri- 
buti  in  of  the  estate,  and  that  the  effects  of  the  deceased 
are  in  danger  of  waste  or  embezzlement,  he  may  grant  an 
ord  r  to  the  treasurer  of  the  county,  authorizing  him  to 
s  iz^  and  scmre  the  said  effects,  or  any  part  thereof, 
wh  ch  order  shall  vest  in  him  all  the  p;^wer8  given  in  t  is 
secti  n.  When  any  county  treasurer  .is  authorized,  pursu- 
ant to  the  provisions  of  this  section,  to  take  charge  of  any 
property  of  an  intestate,  he  shall  have  the  same  powers 
and  Le  entitled  to  take  the  same  proceedings  which  an  ad- 
ministrator of  the  estate  of  a  deceased  person  may  have  or 
be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  and  for  the 
sale  of  any  that  m  ly  be  perishable;  and  to  Ciiuse  nn  inven- 
tory  of  the  property  of  the  intestate  to  be  made  by  ap- 
pndsers  appointed  by  the  surrogate,  execu  ed  by  the  county 
trpHsnrer  and  filed  with  the  surrogate.  8ucn  inventory 
shall  be  returned  to  the  surrogate  within  ten  days  after  the 
eeuuty  t  reasurer  takes  charge  of  such  property;  and  the  time 
for  making  the  r  turn  may,  for  good  cause  shown,  be  ex- 
tended by  the  surrogate  ten  da>  s  leng^'r.  If  the  county 
trea*iurer  neglnets  to  make  the  ret<)m  within  the  time  pre- 
scribed, he  ^all  forfeit  the  sum  of  five  hundred  dollars,  to 
be  t  lif d  for  »ind  recovered  by  the  county  superintendent  of 
th>^  poor,  for  the  use  of  the  poor  of  the  county,  and  also 
forftit  his  office.    The  treasurer  of  the  connty  of  Richmond 
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shall  Dot  act  in  any  case  where  the  public  administrator  of 
the  city  of  New  York  has  jurisdiction. 


the  county  treasurer  must  give  the  bond  required  by  law  to 
be  given  by  a  temporary  administrator  appointed  by  a  sur- 
rogate, with  such  sureties  and  in  such  penalty  as  the  surro- 
g  >.tes  approves,  and  the  surrogate  must  then  issue  letters  to 
suuh  C3un  ty  treasurer,  an  thoriidng  him  to  collect  and  preserve 
the  e  tUe  of  the  deceased.    The  surrogate  must  immedi- 
ately th  reafter  cause  notice  thereof  to  be  published  once  in 
each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  and  in  t^je  official  State  paper,  requiring  all  persons 
oliiiming  .x  right  to  administer  on  such  estate  to  appear  and 
interpose  such  claim  before  the  surrogate  within  a  certain 
iiuie  to  be  t^ierein  specified,  not  less  than  six  months  after 
the  first  publication  of  such  notice  in  the  of^cial  State 
paper.    It  before  such  time  any  person  entitled  to  adminis- 
ter appears  and  claims  the  saiue,  the  surrogate  must  cause 
ten  days'  notice  of  such  claim  to  be  served  on  the  4>ounty 
treasurer  and  may,  at  the  expiration  of  suohiime,  grant  let- 
terrt  to  such  person  unless  it  appears  that  he  is  not  entitled 
thereto;  an<l  thereon  the  publication  of  the  notice  must  be 
discontinued.    At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entitled  to  administra* 
tion  ou  such  estate  and  duly  qualified  and  competent,  who 
appears  and  claims  the  same,  shall  be  entitled  to  letters 
testamentary  or  of  administration,  as  the  ease  may  be.    On 
the  granting  of  such  letters,  all  control  and  authority  of  the 
county  treasurer  over  the  estate  of  the  deceased  cease,  and 
he  must  deliver  all  the  assets  in  his  hands  to  the  person  so 
appointed  after  deducting  therefrom  the  expenses  incurred 
in  securing  and  preserving  the  assets,  in  obtaining  letters, 
and  publishing  the  notice  herein  required,  and  a  reasonable 
compensation  for  his  services  not  exceeding  three  d  liars 
for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate  on  the  oath  of  the  county  treasurer.    If 
letters  testamentary  or  of  administration  be  not  granted  by 
the  Biirrogate  to  any  person  at  or  before  the  expiration  of 
the  time  specified  in  the  notice,  then  unless  it  appear  that 
such  letters  have  already  been  granted  by  some  other  surro- 
gate, the  surrogate  must  grant  letters  of  administration 
thereon  to  the  county  treasurer  as  in  other  cases,  on  receiv- 
ing the  like  bond,  with  the  like  sureties,  and  in  the  like  pen- 
a'ty,  as  administrators  are  required  to  give.    The  cocnty 
treasurer  must  accept  of  such  letters  and  give  the  bond 
above  required.     Such  letters  and  the  record  thereof,  and  a 
transcript  of  such  record,  duly  certified,  are  conclusive  evi- 


.V 


§2666-    [Am'dlHdS,]    When  the  inventory  is  returned,  .^. 
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denoe  of  the  authority  of  the  county  treasurer  in  all  cases 
in  Wiiich  the  surrogate  has  jurisdictioa  under  this  article. 
The  surrogate  must  immediately  transmit  to  the  comptroller 
a  certified  copy  of  all  such  letters  granted  by  him  tothe  county 
treasurer,  the  expense  of  which  must  be  paid  to  him  out  of  the 
State  treasury  on  the  warrant  of  the  comptroller.  Until 
letters  of  administration  be  granted,  the  county  trea»«arer 
shall  nut  proceed  further  in  the  administration  of  any  estate 
than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 
debts,  to  take  possession  of  iind  secure  his  effects,  to  sell 
Kuch  thereof  as  are  perishable  and  to  defray  the  expenses  of 
the  proceedings  require^by  law. 


§  2607*  [Am'd  1881,  1882, 1893.]  The  powers  and  au- 
ihority  of  the  county  treasurer  i'l  relation  to  the  estaie  of  a 
dt3ce.ised  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  grant€d  be- 
fore or  subsequently  to  his  becoming  Ttsted  with  the  au- 
thority of  an  administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted 
to  any  other  person  on  the  same  estate  before  the  county 
treasurer  became  vested  with  the  powers  of  an  administra- 
tor  thereon. 

3.  By  the  production  of  letters  of  administration  issued 
by  the  surrogate  of  a  county  in  this  St«)te  of  which  the  dt  - 
ceased  was  a  resident  at  the  time  of  his  death,  granted  after 
the  county  treasurer  became  vested  with  the  powers  of  an 
administrator  on  the  estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  mnst  deliver  to 
the  executor  or  ndmiuistrator  prodncing.such  letters,  all  the 
assets  of  the  deceased  in  his  hands,  after  deducting  thcre^ 

'  from  the  allowance  for  his  s^'rvices  and  the  expcu»es  in- 
cnrred,  to  be  taxed  and  allowed  by  the  surrogate.  All  acts 
done  by  him  in  good  faith  previous  to  the  time  when  his 
authority  shall  be  snperueded  shall  be  valid.  All  suits  com- 
monced  by  him  may  be  continued  by  and  in  the  namd  of 

Y  the  cxecator  or  admir«is*rator  who  succeeds  him  in  the  ad- 
ministration o|  the  estate  in  relation  to  which  the  suit  may 
be  IjroTjgbt. 


^ 
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ARTICLE  FIFTH. 


Tkmforart  Administbatioh. 


f  2668.    County  tr«Marer;  pow- 
ers and  proceedings  of 
as  administrator;  pay* 
mentsinto  state  treas- 
nry. 

2669.  Public  administrator  of 

Kings  €k>unty. 

2670.  Temporary    administra- 

tor; when  And  how  luay 
be  appointed. 

2671.  Id.;  to  qualify. 

^672.    treneral  powers,  etc.,  of 
temporary  administra- 
tor. 

2673.    Id. ;  as  to  requiring  credi- 
tors to  present  claims. 

2671.    Id. ;  as  to  paying  debts. 

2  >76.    Id, ;  as  to  real  properly. 

2676.    Special  powers  of  tempo- 


rary administrator  of 
absentee. 
S  2677.    Temporary    administra- 
tor of  -absentee    may 
proTide  for  family. 

2678.  Deposit  of  money  by  tem- 

porary administrator. 

2679.  Proceedings    where    he 

neglects  to  deposit. 

2680.  Money   deposited;    how 

withdntwn. 

2681.  lYoticea  required  by  this 

articl<»;  how  given. 

26S2.  When  time  to  run  for  or 
against  the  e  ta  e. 

2683.  Application  of  ibis  chap- 
ter to  collectors,  eto , 
heretofore  appointed. 


§2068-     lAm*d  1893.]    On  receiying  letters  of   admin- 
istration,  the   county  treasurer    shall  be  Tested  with  all 
the    powers    and    rights    of    other     administrators,    and, 
sabject    to    the    same    duties    and  obligations,   except  as 
herein  otherwise   provided.      He    must   account  and  may 
be  compelled  to   account  in  the  sau.e  manner   as   other 
a  'ministrators,  and  proceedings  for  such  accounting  may , 
be    had  at  the  iu  stance  of    any  person  interested,  or    of  [ 
the  attorney-general  or  the  comptroller.     Be  must  be  al- 
1  »wed  on  the  settlement  of  bis  accounts  for  his  eip*  nscs  as 
other  administrators,  and  for  his  serYi6es  donble  the  com- 
missions allowed  them  by  law.    The  i^esidue  of  auy  moh«  ys 
in  his  hands  must  be  paid  into  the  tr^asary  of  the  State  for 
the  benefit  of  the  persons  entitled  to  reoi  ivo  the  same.    He  • 
must  exhibit  to  the  comptroller  atinu'lly,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  btatemt-nt  of  all 
moneys  received  by  him  for  commissions,  services  and  ex- 
penses, and  the  total  amount  of  his  receipts  and  expenai* 
tares  in  each  case  in  which  he  has  taken  charge  of  and  col- 
lected any  effects,  or  in  which  he  has  administered  on  any  . 
estate  during  the  preceding  year,  with  the  name  of  the  de- 
ce<»sed,  his  place  of  residence  at  the  time  of  his  death,  if 
known,  and  the  place  from  which  he  came,  if  he  was  not  a 
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f  esident  of  the  State  at  the  time  of  his  death.  A  copy  of 
snch  statement  mast  be  published  oDce  a  week  for  three 
weeks  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  exj^ense  of  which  may  be  retained  by  him 
out  ot  any  balance  in  his  hands  payable  iato  the  State  treas- 
ury. For  a  neglect  to  comply  with  this  provision,  he  for- 
feits one  hundred  dollars  to  the  people  of  the  State,  to  be 
recovered  by  the  attorney-general;  and  the  comptroller 
shall  give  notice  to  the  attorney-general  of  every  such  omis- 
sion. 


§  2669.  [i4m'd  1881,  1893.]  The  surrogate  of  the  county 
of  Kings  and  the  county  treasurer  of  such  county  may  ap- 
point  a  public  administrator  of  the  county  to  hold  office  fur 
the  term  of  five  years  unless  sooner  removed  for  cause. 
Before  entering  on  the  duties  of  his  office,  he  must  take  and 
subscribe  before  the  county  clerk  or  county  judge  of  the 
county,  or  a  justice  of  the  supreme  court,  the  constatui  ional 
oftth  of  office,  and  execute  a  bond  with  sureties  to  be  ap- 
proved by  a  justice  of  tbe  supreme  court,  or  such  county 
judge,  to  the  county  of  Kings,  in  the  penal  sum  of  fifty 
thousand  dollars,  conditioned  for  the  faithful  discharge  of 
all  the  duties  of  his  office,  and  that  he  will  fully  and  cor- 
rectly account  for  and  pay  over  all  moneys  and  property 
that  may  come  into  his  hands  as  such  public  administnttor, 
according  to  law,  which  bond  must  be  filed  with  the  clerk  of 
the  county.  He  shall  be  entitled  to  retain  from  all  m oners 
or  property  of  any  intestate  that  come  into  his  hands  after 
deducting  all  actual  and  necessary  expenses  the  same  com- 
missions as  are  npw  allowed  by  law  to  executors  or  adminis- 
trators, but  he  shall  receive  no  salary  for  his  services.  He 
shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and  administer  upon  the  goods,  chattels,  personal  prop- 
erty and  debts  of  persons  dying  intestate,  and  for  that  pur- 
pose to  maintain  suits  as  such  public  administrator,  as  any 
executor  or  administrator  mignt  by  law  in  the  following 
cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects 
in  the  county  of  KiogR,  and  there  is  no  widow,  husband  or 
next  of  kin  entitled  to  a  distributive  share  in  the  estate  of 
such  intestnte,  resident  in  the  State,  entitled,  competent  or 
willing  to  take  out  letters  of  administration  on  such  estate, 

2.  Whenever  assets  or  effects  of  any  person  dying  intes- 
tate, after  his  death,  come  into  thecounty  of  Kin^s  and  there 
is  no  such  person  entitled,  competent  or  willing  to  take 
administration  of  tho  estate.    In  such  cases  intestacy  is  pre- 
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snmed  nntil  a  will  is  proved  and  letters  testamentary  issued 
thereon.  All  provisions  of  law  conferring  jnrisdiotion, 
authority  or  power  on,  or  otherwise  relating  to,  the  office  of 
pnbUo  administrator  of  the  city  of  New  York  and  to  thm  office 
of  public  administrator  in  the  several  counties  of  the  state, 
6o  far  ai  applicable,  apply  to  and  are  conferred  on  the  office 
hereby  created.  The  surrogate  of  the  county  of  Kings,  in 
cfises  where  now  authorized  by  law  to  issue  Utters  of  tem- 
porary administration,  may  in  his  discretion  issue  letters  of 
tjiuporsiry  administration  to  such  admiuistrator  without  fur- 
ther security  than  required  by  this  section. 


§  2670'  [Am'd  1893.]    On  the  application  of  a  creditor,  i  D^m.  63. 

era.  person  intere&i^d  in  the  estate,  the  surrogate  may,  in  i^  >^'4ok. 

Lis  discretion,  issue  to  one  or  m«  re  persons  competent  and  Br?;^*  310 

qua  itievl  to  serve  as  executors,  letters  of  temporary  adminis^  "        ' 
tration,  in  either  of  the  following  cases: 

1.  Where  delay  necessarily  occurs  in  the  granting  of  let- 
ters testa:  lien tary  or  letters  .of  administration,  in  consequence 
of  a  contest  arising  on  an  application  therefor,  or  for  pro- 
bate of  a  will,  or.in  consequence  of  the  absence  from  the 
State  ot  an  executor  named,  in  the  will;  or  tot  any  other 
cause. 

2.  Where  a  person^  of  whose  estate  the  surrogate  would 
hfiv )  jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or 
is  missing,  so  that  after  diligent  search,  his  abode  can  not  be 
ascertaiued,  and  under  circumstances  which  afford  reasonable 
groaud  to  believe  either  that  he  is  dead,  or  that  he  has  be- 
come a  lunatic  or  that  he  has  been  secreted,  confined,  or 
otherwise  unlawfully  made  away  with ;  and  the  appointment 
of  a  temporary  admioistrator  is  necessary  for  the  protection 
of  his  property,  and  the  rights  of  creditors,  or  of  those  who 
will  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead. 

An  appointment  of  a  temporary  administrator  in  a  case 
specified  in  subdivision  first  must  be  made  by  an  order.  At 
least  ten  days'  notice  of  the  application  for  sueh  an  order 
mast  be  given  to  each  party  to  the  proceeding,  who  has 
a2)peared,  unless  the  surrogate  is  satisfitd  by  proof  that  the 
safety  of  the  estnte  requires  the  nntice  to  be  shortened,  in 
which  case  he  may  shorten  the  time  of  service  to  not  less 
than  t  vo  d  lys.  Application  f  »r  such  an  appointment,  in  a 
c  IS)  specified  in  subilivision  second  ipu^t  be  made  by  peti- 
tion, in  like  manner  as  vh^'re  an  npp  icaiion  is  made  for 
administration,  in  case  of  intestacy;  and  tlie  procredin^s  are 
the  s  inie  as  i)rescribed  i;i  article  fourth  cf  t*  is  title,  relating 
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to  such  last-mentioned  application.  Sach  an  application 
for  the  appointment  of  a  temporary  administrator  may  also 
be  made,  with  like  effect,  and  in  like  manner,  as  if  made  by 
a  c»«ditor,  by  the  county  treasurer  of  the  eonnty  where  the 
person  whose  efllate  is  in  question,  last  resided;  or,  if  ha 
was  not  a  resident  of  the  State,  ot  the  county  where  any  c  f 
his  property,  real  or  personal,  is  situated.  A  temporary 
adminihtrator  must  qualify  as  prescribed  in  article  fourth 
of  this  tiUe,  with  respect  to  an  ndministrator-in-chicf. 


§  267 1 '     [  Apparenily  superseded  by  §  2670.  ] 


f  2672*  [Ani'd  1881.]  A  temporary  administrator,  ap- 
pointed as  preHcribed  in  this  article,  has  auth  rity  to  take 
into  his  possession  persuual  property  ;  to  secure  and  pre- 
senre  it ;  and  to  collect  choses  in  action;  and,  for  either  ot 
these  |*urposes,  he. may  maintain  any  action  or  hpeciui  pro- 
ceeding. An  action  may  be  maintaiued  against  Lim,  iiy 
leave  of  the  surrogate,  upon  a  debt  of  tbe  decedent,  or  of 
the  absentee  whom  he  represents,  in  like  manner  nntt  with 
like  eft  ^ct  us  if  lie  was  an  administrator-in -chief.  Tbe  snr- 
rogHte  may,  by  an  order  made  upon  at  least  ten  days'  notice 
to  a4  the  parties  who  have  appeared  in  the  special  proceed- 
ing, authorize  the  temporary  administrator  to  sell,  afcer 
appraisal,  such  personal  property,  specifying  it,  of  the 
decedent,  or  of  the  absentee  whom  he  represents,  as  it  ap- 
pears to  be  necessary  lo  sell,  for  the  benefit  of  the  estate ; 
or,  if  it  appears  that  tlie  safety  of  the  estate  requires  tbe 
notice  to  be  shortened,  the  surrogate  may  shorten  the  notice 
to  not  less  than,  two  days.  The  surrogate  may,  ala»\  by 
order,  authorize  him  to  pay  funeral  expenses,  or  any  ex- 
penses of  the  administration  of  his  trust,  or  steno^r  >pher's 
or  referee's  fe.  s  on  contest  of  a  will  or  adiiiioisirutiou  ;  and 
he  may  also  direct  the  payiuent  of  a  legacy  or  other 
pecuniary  provinion  under  a  wi  1  or  a  distributive  share  or 
jubt  proportionate  part  thereof,  according  to  section  two 
thousand  seven  hundred  and  nineteen  of  this  act  as  though 
he  were  an  executor  or  administrator. 

§  2673<*  After  six  months  have  elapsed,  since  letter* 
were  issued  to  a  temporary  administrator,  appointed  upon 
the  est.te,  of  either  ft  decedent  or  an  absentee,  he  has  the 


•  See  L  1^,  c.  456. 
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same  power,  as  an  administrator  in  chief,  to  publish  a 
notice  requiring  creditors  of  the  decedent  or  absentee,  to 
exhibit  their  demands  to  him.  The  publication  thereof 
has  the  same  effect,  with  respect  to  the  temporary  adminis- 
trator, and  also  an  executor  or  administrator,  subsequently 
appointed  upon  the  same  estate,  as  if  the  temporary  ad- 
ministrator was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued 
was  his  successor. 

§  2674.  After  a  year  has  elapsed,  since  letters  were 
issued  to  a  temporary  administrator,  appointed  upon  the 
estate,  of  either  a  decedent  or  an  absehtee/  the  surrogate 
may,  upon  the  application  of  a  temporair  administrator, 
and  upon  proof,  to  his  satisfaction,  that  the  assets  exceed 
the  debts,  make  an  order,  permitting  the  applicant  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  a  de- 
cedent or  absentee ;  or,  upon  the  petition  of  such  a  creditor, 
he  may  issue  a  citation  to  the  temporary  administrator,  re- 
quiring him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presentea,  the 
proceedings  are,  in  all  respects,  the  same  as  where  a  creditor 
presents  a  petition,  praying  for  a  decree  directing  an  exe- 
cutor or  aaministrator  to  pay  his  debt,  as  prescribed  in 
article  first  of  title  fourth  of  this  chapter. 

§  2676*  Where  a  temporary  administrator  is  appointed,  i  Bern.  SS 
in  consequence  of  a  contest  respecting  a  will  of  real 
property,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same 
or  another  county,  which  is  affectea  by  the  will,  and  to 
receive  the  rents  and  profits  thereof.  The  surrogate  may, 
by  an  order,  confer  upou  him  authority  to  lease  any  or  all 
of  the  real  property,  for  a  term  not  exceeding  one  year ;  or 
to  do  any  other  act  with  respect  thereto,  except  to.  sell  it, 
which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real 
property.  For  either  of  these  purposes,  he  may  maintain 
or  defend  any  action  or  special  proceeding. 

§  2676.  A  temporary  administrator,  axq)ointed  upon  the 
estate  of  an  absentee,  has  all  the  powers  and  authority 
enumerated  in  the  last  section,  with  respect  to  the  real 
property  of  the  absentee.  His  acts,  done  m  pursuance  of 
that  .authority,  bind  the  absentee,  if  he  is  living,  or  his  heir 
or  devisee,  if  he  is  dead,  in  the  same  manner  as  the  acts  of 
an  executor  or  administrator  bind  his  successor. 

§  2677.  Upon  proof,  satisfactory  to  the  surrogate,  that 
the  wife  or  any  infant  child  of  an  absentee,  upon  whose 
estate  a  temporary  administrator  has  been  appointed,  is  in 
such  circumstances,  as  to  require  provision  to  be  made  out 
of  the  estate  for  his  or  her  maintenance,  clothing,  or 
education,  the  surrogate  may  make  an  order,  directing  the 
temporary  administrator  to  make  such  provision  therefor. 
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as  the  surrogate  deems  proper,  out  of  any  personal  property 
in  his  hands,  not  needed  for  the  payment  of  debts. 

1 1230,  Con-  I  2678.  [Am*d  1883.]  A  temporary  administrator,  ap- 
»oi.  Act.  pomted  as  prescribed  in  this  article,  must,  within  ten  days 
after  any  money  belonging  to  the  estate  comes  into  liis 
hands,  deposit  it  as  prescribed  in  this  section.  Where  he 
was  appointed  by  the  surrogate's  court  of  any  county  except 
Kew  York,  it  n^ust  be  deposited  with  a  person,  with  a  bank, 
or  in  a  domestic  incorporated  trust  company,  designated  by 
the  surrogate  ;  but  a  natural  person  so  designated  as  de- 
pository miist  first  file  in  the  surrogate's  office  a  bond  to  the 
surrogate  in  a  penalty  fixed  by  him,  executed  by  the  de- 
pository and  two  sureties,  and  conditioned  to  render  a 
faithful  account  and  pay  over  all  money  received  by  liim 
upon  the  direction  of  any  court  of  competent  jurisdiction, 
"where  the  temporary  administrator  was  appointed  by  the 
surrogate  of  the  county  of  New  Tork,  the  money  must  be 
deposited  in  a  domestic  incorporated  trust  company,  having 
its  principal  office  or  place  of  business  in  the  city  of  New 
York,  and  either  specially  approved  by  the  surrogate  or 
designated  in  the  general  rules  of  practice  as  a  depository 
of  funds  paid  into  court. 

1 1801,  Con.  §  2679.  If  a  temporary  administrator  neglects  to  make 
sol.  Act  ^  deposit,  as  prescribed  in  the  last  section,  within  the  time 
therein  limited,  the  surrogate  must,  upon  the  application 
of  a  creditor  or  person  interested  in  the  estate,  accompanied 
with  satisfactory  proof  of  the  neglect,  make  an  order, 
directing  him  to  do  so  forthwith,  or  to  show  cause  why  a 
warrant  of  attachment  should  not  issue  against  him.  In 
the  Com  ty  of  New  York,  the  order  must  oe  made  return- 
able three  days  after  Issuing  it ;  and  it  must  be  served  upon 
the  temporary  administrator,  at  least  two  days  before  the 
return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State,  at  his  dwelling  place,  or  his  office 
for  the  regular  transaction  of  business  m  person  ;  or,  if  it 
cannot  b©  served  in  either  of  those  methods,  by  serving  it 
in  such  other  manner,  ast  the  surrogate  directs.  In  any 
.  other  county,  it  must  be  made  returnable  within  a  reason- 
able time,  not  exceeding  fifteen  days  after  issuing  it ;  and 
it  must  be  served,  in  like  manner,  at  least  ten  days  before 
the  return  day  thereof . 

§  2680.  Money  deposited  by  a  temporary  administrator, 
as  prescribed  in  this  article,  cannot  be  withdrawn,  except 
upon  the  order  of  the  surrogate,  a  certified  copy  of  which 
must  be  presented  to  the  depository.  Such  an  order  may 
be  made  upon  two  days*  notice  of  the  application  therefor, 
given  to  all  the  parties  to  the  special  proceeding,  in  which 
the  temporary  administrator  was  appointed,  who  appeared 
therein;  but  not  otherwise. 

§  2681.  A  notice  required  to  be  given,  as  prescribed  in 
this  article,  to  a  party  other  than  the  temporary  adminis- 
trator, must  be  served  upon  the  attorney  of  the  party  to 
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■whom  notice  la  to  he  giveo ;  or,  if  he  has  not  appeared  by 
an  attoroey,  upon  tbe  party,  la  like  manner  as  a  notice  may 
be  served  upon  an  attorney  in  a  civil  action,  brought  in  the 
supreme  court.  But  where  the  attom^  or  parly  to  be 
Borved  does  not  reside  in  tbe  Buirogate'B  county  ;  or  where 
the  attorney  for  a  party  baa  died,  and  no  other  appearance 
for  that  paity  has  been  Hied  in  the  BmTogale'a  office  i  the 
surrogate  may,  by  order,  di^spense  with  notice  to  that 
party ;  or  may  require  notice  to  be  given  to  him,  in  any 
manner  whicn  he  thinks  proper. 

%  S688.  Section  two  thousand  five  hundred  and  ninety- 
thiee  of  this  act  does  not  affect  any  proceeding  In  favor  of 
or  against  an  executor,  or  an  admimatrator  in  chief,  where 
a  temporary  adminletralor  of  the  same  estate  has  been  ap- 
pointed, except  BB  otherwise  prescribed  in  section  tno 
thousand'sli  hundred  and  seventy-three  and  section  two 
thousand  six  hundred  and  seventy-four  of  this  act. 

g  2083.  Bach  provision  of  Uiis  chapter,  imposing  a  fDt 
duty  or  liability  upon  a  temporary  adminiatralor,  a{q)Ohited 
upon  tbe  estate  of  a  decedent,  or  his  sureties ;  or  conferring 
upon  the  surrogato  power  or  authority  with  respect  to  such 
a  temporary  (wministretoi,  or  his  sureties  ;■  applies  to  a 
collector  or  special  administrator,  appointed  befoie  this  ' 
chapter  takes  effect,  and  his  sureties  ;  except  so  far  as  it  is 
repugnant  to  the  proviaions  of  Uw  in  force,  when  the  col- 
lector or  special  administrator  was  appointed,  or  to  the 
letters  issued  to  him, 

ARTICLE  SIXTH. 
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{  Wat  EevocsUon  of  letters,  upon  1  2689.  AppUotLnn  br  eiecnlor, 

proofotwlll.orreyoca-  eic,  for  rev.entlon  of 

tion  of  probate,  etc.  IMten. 

lieB5,  Beiocatlon  of  letlera  lor  MSO  Pioceedioge  Ihereapon. 

diBOpaliflesllon,      mle-  iWI.  In  wli»l  c«»t»  leitcrt  in»y 

ccindnci,  elc.  bs  revoked  wilhout  a 

aess.  FetiUon;    clutlon  there-  eltalioa. 

upon.  26(0.  Rcnuilnlng  neinlo™  tn»y 

1887.  Hearing ;  decree .  act,  where  lettm  ut  one 

3flB8.  Decree  not  lo  a*e«  «•!«-  revoked. 

mentarj  trofti.  SSOS.  In  olliet  caeee.  tncceeEOF 
10  be  fiLtipointed. 

%  S684.  Where,  after  letters  of  administration.  oD  the 
ground  of  intestacy,  have  been  granted,  a  will  is  admitted 
to  probate,  and  letters  are  issued  thereupon  ;  rr  where, 
after  letters  have  been  issued  upon  a  will,  thr  probate 
thereof  Is  revoked,  or  a  subsequent  will  is  admitted  to 
probate,  and  letters  are  Issued  thereupon ;  the  decree, 
granting  or  revoking  probate,  must  revoke  the  former 
letters. 

§  2086.  In  either  of  tbe  following  cases,  a  creditor,  or  sd. 
person  interested  In  the  estate  of  a  decedent,  may  present,  *  M 
lo  tbe  surrogate's  court,  from  which  letters  were  issued  li) 
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an  executor  or  administrator,  a  written  petition,  duly  Ten- 
fled,  praying  for  a  decree  revoking  tliose  letters  ;  and  that 
the  executor  or  administrator  may  be  cited  to  show  cause, 
why  a  decree  should  not  be  made  accordingly  : 

1.  Wbere  the  executor  or  administrator  was,  when  let- 
ters were  issued  to  him,  or  has  since  become,  incompetent^ 
or  disaualifled  by  law  to  act  as  such ;  and  the  grounds  of 
the  objection  did  not  exist,  or  the  objecticHi  was  not  taken 
by  the  petitioner,  or  a  person  wbom  he  represents,  upon 
the  hearing  of  the  application  for  letters. 

2.  Where,  by  r<}ason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  assets  in  liis  hands,  or  inve^ed 
nHoaey  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed 
to  his  charge;  or  by  reason  of  other  misconduct  in  the 
execution  of  his  omce,  or  dishonesty,  drunkctnness,  im- 
providence, or  want  of  anderstanding ;  he  is  unfit  for  the  due 
execution  of  his  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate, 
contained  in  a  decree  or  order ;  or  any  provision  of  law, 
relating  to  the  discbarge  of  his  duty. 

41>em.  S04.        4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances 
are  such,  that  they  do  not  afford  adequate  security  to  the 
creditors  or  persons  interested,  for  the  due  administration 
of  the  estate. 

0.  In  the  case  of  an  executor,  where  he  has  removed  or 
is  about  to  remove  from  the  State,  and  the  case  is  not  one, 
where  a  non-resident  executor  would  be  entitled  to  letters 
without  giving  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  contingency,  which  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed 
upon  the  estate  of  an  absentee,  where  it  is  shown  that  the 
absentee  has  returned ;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs  ;  or 
that  an  executor,  or  an  administrator  in  chief  has  been 
appointed  upon  his  estate ;  or  that  a  committee  of  his 
property  has  been  appointed  by  a  competent  court  of  the 
Stat?. 

§  2686.  A  petition,  presented  as  prescribed  in  the  last 
section,  must  set  forth  the  facts  and  circumstances,  showing 
that  the  case  is  one  of  those  therein  specified.  UxK>n  proof, 
by  affidavit  or  oral  testimony,  satisfactory  to  the  surrogate, 
of  the  truth  of  the  allegations  contained  in  the  petition,  z. 
citation  must  be  issued  accoiding  to  the  prayer  thereof ; 
except  that,  where  the  case  is  withm  subdivision  fifth  of  the 
last  section,  and  the  executor  has  given  a  bond,  as  prescribed 
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in  article  first  of  this  title,  the  surrogate  may,  in  his  dis- 
cretion, entertain  or  decline  to  entertain  the  appticatioD, 

g  2687.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  the  hist  section,  if  the  ohjections,  or  any  of  them, 
are  established  to  the  surrogate's  satisfaction,  he  must  make 
a  decree,  revoking  the  letters  issued  to  the  person  com- 
plained of.  But  the  surrogate  may,  in  his  discretion,  dia-* 
miss  the  proceedings,  upon  such  terms,  as  to  costs,  as 
justice  requires,  and  may  allow  the  letters  to  remain  unre* 
Toked,  in  either  of  the  following  cases : 

1.  Where  the  case  is  within  subdivision  third  of  the  last 
section  but  one,  if  the  direction  of  the  surrogate  or  the 
provision  of  law  is  obeyed,  and  suitable  amends  made  to 
each  person  injured  by  the  neglect  or  refusal  to  obey  it 

2.  Where  the  case  is  within  subdivision  fourth  of  that 
section,  if  the  person  cited  is  entitled  to  letters,  notwiUi- 
standing  the  false  suggestion. 

8.  Where  the  case  is  within  subdivision  fiflh  of  that 
section,  if  the  executor  gives,  within  a  reasonable  time, 
not  exceeding  five  days,  a  bond,  as  prescribed  in  article 
first  of  this  title. 

§  2688.  Where  an  executor  or  administrator  is  also  a 
testamentary  trustee,  a  decree  revoking  his  letters  does  not 
affect  his  power  or  authority  as  testamentary  trustee,  except 
in  the  case  specially  prescribed  for  that  purpose,  in  title 
sixth  of  this  chapter. 

§  2689.  An  executor  or  administrator  ma^r,  at  any  time,  -4  Dem.  WU 
present  to  the  surrogate's  court  a  written  petition,  duly  veri- 
fied, praying  that  his  account  may  be  judicially  settled ; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters, 
and  discharging  him  accordingly ;  and  that  the  same  per- 
son9  may  be  cited  to  show  cause,  why  such  a  decree  shoii^d 
not  be  made,  who  must  be  cited  upon  a  petition  for  a  judi- 
cial settlement  of  his  account,  as  prescribed  in  article  second 
of  title  fourth  of  this  chapter.  The  petition  must  set  forth 
the  facts  upon  which  the  application  is  founded ;  and  it 
must,  in  all  other  respects,  conform  to  a  petition  praying 
for  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator.  The  surrogate  may,  in  his  discretion,  en- 
tertain or  decline  to  entertain  the  application. 

^  2600.  If  the  surrogate  entertains  an  application,  made  4  Dem.  i^s. 
as  prescribed  in  the  last  section,  the  proceedings  thereupon  ^^  ^^* 
must  i>e,  in  all  respects,  the  same,  as  upon  a  petition  for  a 
judicial  rettlement  of  the  petitioner's  account ;  except  that, 
upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of 
the  petition.  If  he  determine::  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  his 
fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all 
books,  papers,  and  other  property  of  the  estate  in  his  hands^ 
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either  into  the  surrogate's  court,  or  fai  such  a  manner  as  the 
Burroffate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioncr 8  letters,  and  discharging  him  accordingly. 

§  2691.  In  either  of  the  following  cases,  the  surrogate 
mu8t  make  a  decree,  revoking  letters  testamentary  cr  letters 
of  administration,  issued  from  his  court,  without  a  petition 
f   or  the  issuing  of  a  citation  : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is 
not  a  resident  of  the  Btttte,  or  is  absent  therefrom ;  and, 
upon  being  duly  cited  to  account,  neglects  to  appear  upon 
the  return  of  the  citation,  without  i£owing  a  satial^tory 

,  excuse  therefor ;  and  the  surrogate  has  not  sufficient  reason 
to  believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case 
prescribed  hj  law,  cannot  be  personally  served  upon  him, 
Dy  reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  in- 
ventory, such  a  person  has  remained,  for  thirty  days,  coro- 

:  mitten  to  jail,  undc-  the  surrogate's  order,  granted  in  pro- 

ceedings taken  as  prescribed  in  section  two  thousand  seven 
hundred  and  fifteen  of  this  act. 

4.  In  the  case  of  a.  temporary  administrator,  where  an 
order  has  been  made  and  served,  as  prescribed  in  section 
two  thousand  six  hundred  and  seventy-nine  of  this  act, 
directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachment  should  not  issue  against  him  ;  and  a 
warrant  of  attachment,.  Issued  thereupon,  has  been  returned 
not  served  upon  him. 

124  N.  T.  1.  §  2692.  Where  one  of  two  or  more  executors  or  admin* 
istrators  dies,  or  becomes  a  lunatic,  or  is  convicted  of  an 
infamous  offence,  or  becomes  otherwise  incapable  of  dis- 
charging the  trust  reposed  in  him ;  or  where  letters  are 
revoked  with  respect  to  one  of  them,  a  successor  to  tho  per- 
son,  whose  letters  are  revoked,  shall  not  be  appointed,  ex- 
.  cept  where  such  an  appointment  is  necessary,  in  order  to 
comply  with  the  express  terms  of  a  will ;  but  the  others 
may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or 
special  proceeding,  brought  by  or  against  alL 

47icdf  890  §  2693.  [Am'dlS&O.I  When  all  the  executors  or  all  the 
4  Dem.  4tr7.'  administrators,  to  whom  letters  have  been  issued,  die  or  be- 
come incapable,  as  prescribed  in  section  two  thousand  six 
hundred  and  ninety-two,  or  the  letters  are  revoked  as  to  all  of 
them,  the  surrogate  must  grant  letters  of  administration  to 
one  or  more  persons  as  their  successors,  in  like  manner  as 
if  the  former  letters  had  not  been  issued ;  and  the  proceed- 
ings to  procure  the  grant  of  such  letters  are  the  same,  and 
the  same  security  shall  be  required,  as  in  a  case  of  intes- 
tacy, except  that  the  surrogate  may,  in  his  aiscretion,  in 
case  where  the  estate  has  been  partially  administered  upon 
by  the  former  representative  or  representatives,  fix  as  the 
penalty  of  the  bond  to  be  given  by  such  successor  or  sue- 
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cessors,  a  sum  not  less  thaii  twice  the  value  of  the  assets  of 
the  estate  remaining  uaadministered« 

ARTICLE  SEVENTH. 
FoBEiGN  Wills  ;  Ancillary  Letters. 


I  8634.  TcBtamentarj  dispositions; 

what  law  governs. 
2C93.  Ancillary  let;  ere  upon  for- 

eigrn  probate. 
SC06.  Id.;  u|)on  foreign  grant  of 

fidministrotion. 
so:  7.  To  whom  ancillary  letters 

granted. 
2r.P6.  Petition ;  citation. 
2  09.  Ileaiins;;  secniity. 
2700.  PerEons  acting  under  an- 


cillary letters  most  trans* 
mit  asfeets. 
2  2701,  Id.^  when   they  may  be 
directed  to    pay,   etc., 
without  transmission. 

2703.  Id.  ;  £*eneral  jwwers  and 

duties. 
2708.  Recording  wills  proyed  in 
other  flatw,  etc. 

2704.  Papers  recordedj  etc.;  how 

authenticated. 


§  2694.  The  validity  and  effect  of  a  testamentary  dis-  2  civ.  ftq 
X)osition  of  real  property^  situated  within  the  8tate,  or  of  an  tfiw. 
iaterest  in  real  property  so  situated,  which  would  descend . 
to  the  heir  of  an  intestate,  and  the  manner  in  which  such 
property  or  such  an  interest  descends,  where  it  is  not  dis- 
posed  of  by  will,  are  regulated  by  the  laws  of  the  Stale, 
without  regard  to  the  residence  of  the  decedent.     Except 
where  special  provision  is  otherwise  made  b^  Jaw,  the 
validity  and  effect .  of  a  testamentary  disposition  of  any 
other  property  situated  within  the  State,  and  the  ownership 
a:.d  disposition  of  such  property,  where  it  is  not  disposed . 
of  by  will,  are  regulated  by  the  laws  of  the  State  or  country, 
of  which  the  decedent  was  a  resident,  at  the  time  of  his 
death. 

§  2696.  [Am'd  1888.]  Where  a  will  of  personal  properly  •  5  Redf.  7a. 
tnaC.e  by  a  person  who  resided  without  this  State  at  the  time  J^v*®- 
of  the  execution  thereof  or  at  the  time  of  his  death,  has.  20^ 
been  admitted  to  probate  within  the  foreign  country,  or:8Dem.408. 
within  the  State  or  the  Territory  of  the  United  States,  where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of . 
his  death,  the  surrogate's  court  having  jurisdiction  of  the, 
State,  must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  ol  the  "will,  andof  the  for-- 
eign  letters,  if  any  have  been  issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and  the  foreign^ 
letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  anciUary  letters  of  administration  with  the  will  annexed*, 
as  the  case  requires. 

§  2696.  [Amd  1881,  1888.]  Upon  application  by  the 
party  entitled  as  hereinafter  provided,  or  by.  bis  duly 
auth-^rlzpd  attorney-in-fact  made  as  prescribed  m  this  arti- 
cle, to  a  surrogate's  court  having  jurisdiction  of  the  estate, 
and  upon  the  presentation  of  a  copy,  authenticated  as  pre- 
scribed in  this  article,  of  letters  of  administration  upon  tha 
estate  of  a  decedent  who  resided  at  the  time  of  his  death» 
without  this  State  but  within  the  United  States,,  granted 
^fithia  the  State  or  Territory  where.the  dec^ent  SQ  reside 
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or,  in  cases  where  the  decedent,  at  the  tioae  ot  Mb-  deaih, 
resided  without  the  United  States,  upon  the  presentatioii 
to  such  «urro|nite's  court,  of  satisfactory  proof  that  the 
party  so  applying,  eiUi^  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession,  in  the  foreign  country, 
of  ttie  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authen- 
ticated, or  such  proof,  is  so  presented,  must  issue  ancillary 
letters  of  admlslstnitifin  in  accordance  with  such  applica- 
tion, except  in  the  following  cases  : 

1.  Whfnre  ancillary  letters  have  been  previously  issued, 
as  prescribed  in  the  last  section. 
4  Dem.  850.  2.  Where  an  application,  for  letters  of  administration 
upon  the  estate,  has  been  made  by  a  relative  of  the  decedent, 
who  is  legally  competent  to  act,  to  a  surrogate's  court  of 
this  State,  having  jurisdiction  to  grant  the  same ;  and  letters 
have  been  granted  accordingly,  or  the  application  has  not 
been  finally  disposed  o£ 

g  8607.  [Am'd  1881.1  Where  the  will  specially  appcMnts 
one  or  more  persons  as  toe  executors  thereof,  with  respect 
to  personal  property  situated  within  the  State,  the  ancillary 
letters  testamentary  must  be  directed  to  the  persons  so  ap- 
pointed, or  to  those  who  are  competent  to  act  and  qualify. 
If  all  are  incompetent,  or  fail  to  qualify,  or  in  a  case  where 
such  an  appointment  is  not  made,  ancillary  letters  testa- 
mentary, or  ancillary  letters  of  administration,  issued  as 
prescribed  in  this  article,  must  be  directed  to  the  person 
named  in  the  forei^  letters  or  to  the  person  otherwise  en 
titled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  b^  the  foreign 
executor  or  administTator,  or  person  otherwise  entitled  as 
aforesaid ;  or,  if  there  are  two  or  more,  by  all  who  have 
qualified  and  are  acting ;  and  also  acknowledged  or  proyed 
and  certified  in  like  maimer  as  a  deed  to  be  recorded  in  the 
county,  authorizing  the  petitioner  to  receive  such  ancillary 
letters,  in  which  case  the  surrogate  must,  if  the  petitioner  is 
a  fit  and  competent  i)erson,  issue  such  letters  directed  to 
him.  Where  two  or  more  persons  are  named  in  the  foreign 
letters,  or  in  an  instrument  executed  as  prescribed  in  this 
section,  the  ancillary  letters  may  be  directed  to  either  or 
any  of  them,  without  naming  the  others,  if  the  others  fail  to 
q^ualify,  or  if,  for  good  cause  shown  to  the  surrogate's  sa- 
tisfaction, the  decree  so  directs. 

1  CiT.  Fro.       §  8608.  An  application  for  ancillary  letters  testamentary, 
^^  or  ancillary  letters  of  administration,  as  prescribed  in  tms 

article,  must  be  made  by  petition.  Upon  the  presentation 
thereof,  the  surrogate  must  ascertain,  to  his  satisfaction, 
whether  any  creditors,  or  persons  claiming  to  be  creditors, 
of  the  decedent  reside  within  the  State ;  and  if  so,  the  name 
and  residence  of  each  creditor,  or  person  claiming  to  be  a 
creditor,  30  far  fis  the  stm^  can  b^  asqert^dned*    W  must 
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tbereupoD  issue  a  citation,  directed  to  each  peraon 
name  and  Teddence  have  been  so  ascertained  ;  and  a 
rected  generallj  to  all  creditors,  or  penons  clalining 
creditors,  of  the  decedent.  Any  such  perscn,  allliouj 
cited  by  his  name,  may  appear  and  contest  the  applk 
and  tbtiB  make  himself  a  party  to  tbe  special  proceed 

g  8698.  Upon  the  retuin  of  the  citation,  tbe  aur 
must  ascertain,  as  nearly  as  he  can  do  so,  the  amot 
debIB  due,  or  claimed  to  be  due  from  the  decedent 
aidentB  of  the  State,  Before  anclila^  letters  are  Isauf 
person,  to  whom  thev  are  awarded,  must  qualify,  a 
scribed  In  aiticle  tourlh  of  this  title,  for  the  quallB 
of  an  administrator  upon  the  estate  of  an  intealale ;  i 
that  the  penalty  of  tbe  bond  may.  in  the  discretion  < 
surro^le,  be  in  such  a  sum,  not  eiceedine  twl(%  theai 
'which  appears  to  be  due  from  the  decedent  to  reside 
the  State,  as  will.  In  the  surrogate's  oplnliai,  effec 
secure  the  payment  of  those  debla ;  or  the  simis  whi< 
resident  ciifditors  will  be  entitled  to  receive,  from  tb 
sons  to  whom  the  letters  are  Issued,  upon  an  accm 
and  distribution,  either  within  the  Stale,  or  within  G 
risdicllon  where  the  principal  letters  were  issued. 

g  8700.  The  person  to  whom  ancillary  letter*  are  I 
as  prescribed  Id  this  article,  must,  unless  otherwise  di 
in  the  decree  awarding  the  lettera  ;  or  In  a  decree 
upon  an  accountjug  ;  or  by  an  order  of  the  surrogate, 
durine  the  administration  of  the  csiate  ;  or  by  the  jud, 
or  order  of  a  court  of  record,  in  an  action  to  whic 

pniperty  o 

are  Issued,  or  then  in  his  hands  in  another  capacity, 
state,  territory,  or  country,  where  the  principal  lettm 
granted,  to  be  disposed  of  pursuant  to  the  laws  tb 
Money  or  oiher  properly,  so  transmitted'  by  him,  a 
time  before  he'  is  so  directed  to  retain  it,  must  be  a1 
to  him  upon  an  accounting. 

g  S701.  The  surrogate's  court,,  or  any  court  t 
State,  which  has  Ji^sdic  lion  of  an  action  to  procure 
counting,  or  a  judgment  construing  the  will,  may 
proper  case,  by  it^  Judgment  or  decree,  direct  a  pers 
whom  ancillary  jelters  are  issued  as  prescribed  in  t1 
tide,  to  pay,  out  of  the  money  or  the  avails  of  the  pro 
received  by  him  under  the  ancillary  letters,  and  with 
he  is  chargeable  upon  his  accounting,  the  debts  of  t 
cedent,  due  to  creditors  residing  within  the  Stale ; 
the  amount  of  all  the  decedent's  debts,  here  and  elsei 
exceeds  the  amount  of  all  the  decedent's  personal  pn 
applicable  thereto,  to  pay  such  a  sum  to  each  credlti 
siding  within  the  State,  as  equals  that  creditor's  sh 
all  the  distributable  aaseta,  or  lo  diBlributc  the  same  t 
legatees  or  next  of  kin,  or  gtheirwis^  dispose  of  the 
as  JvstiM  icquirn. 
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I  8708«  The  provisions  of  this  chapter,  relating  to  the 
rl^ts,  powers,  duties,  and  liabilities  of  an  executor  or  ad- 
ministrator,  apply  to  a  person  to  whom  ancillary  letters 
are  granted,  as  prescribed  in  this  article ;  except  those  con- 
tain^ in  title  mth  thereof ;  or  where  special  proYision  is 
otherwise  made  in  this  article  ;  or  where  a  contrary  intent 
is  expressed  in,  or  plainly  to  be  inferred  from,  the  ooo- 
text, 

t  OlT.  Pro.       §  2703.  [Afn*d  1888.]   Where  real   property   situated 
S96*  within  this  State,  or  an  interest  therein,  is  devised,  or  made 

61  Hun,  8«7.  gubject  to  a  power  of  disposition,  bv  a  will,  duly  executed 
in  <x>nformity  with  the  laws  of  this  btate,  of  a  person  who 
was,  at  the  time  of  his  death,  a  resident  elsewhere  within 
the  United  States,  and  such  will  has  been  admitted  to 
probate  within  the  State  or  Territory  where  the  decedent 
so  resided,  and  is  filed  or  recorded  in  the  proi>er  office  as 
prescribed  by  the  laws  of  that  State  or  Territory,  a  copy  of 
such  will  or  of  the  record  thereof  and  of  the  proofs  or  of 
the  record  thereof,  or,  if  the  proofs  are  not  on  file  or  re- 
corded in  such  office,  of  any  statement,  on  file  or  recorded 
in  such  office,  of  the  substance  of  the  proofs,  authenticated 
as  prescribed  in  this  article,  or  if  no  proofs  and  no  state- 
ment of  the  substance  of  tbe  proofs  be  on  file  or  recorded 
in  such  office,  a  copy  of  such  will,  or  of  the  record  thereof, 
authenticated  as  prescribed  in  this  article,  accompanied  by 
a  certificate  that  no  proofs  or  statement  of  the  substance 
of  proofs  of  such  will,  are  or  is  on  file,  or  recorded  in  such 
office,  made  and  likewise  authenticated  as  prescribed  in  this 
article,  may  be  recorded  in  the  office  of  the  surrogate  of 
any  county  of  this  state  where  such  real  property  is  situated; 
and  such  record  in  the  office  of  such  surrogate,  or  an  ex- 
emplified copy  thereof,  shall  be  presumptive  evidence  of  such 
will,  and  of  the  execution  thereof,  in  any  action  or  special 
proceeding  relating  to  such  real  property. 

§  2704.  \Am'd  1888.]  To  entitle  a  copy  of  a  will  ad- 
mitted to  probate,  or  of  letters  testamentary  or  of  letters  of 
administratioQ,  granted  in  any  other  State  or  in  any  Ter- 
ritory of  the  United  States,  and  of  the  proofs  or  of  any 
statement  of  the  substance  of  the  proofs  of  any  such  will, 
or  ot  the  record  of  any  such  will,  letters,  proofs,  or  state- 
ment, to  be  recorded  or  used  in  this  state  as  provided  in 
this  article,  such  copy  must  be  authenticated  by  the  seal  of 
the  court  or  officer  by  which  or  whom  such  will  was  ad- 
mitted to  probate,  or  such  letters  were  granted,  or  having 
the  custody  of  the  same  or  of  the  record  thereof,  and  the 
signature  of  a  judge  of  such  court,  or  the  signature  of  such 
officer  and  of  the  clerk  of  such  court  or  officer,  if  any ;  and 
must  be  further  authenticated  by  a  certificate  under  the 
great  or  principal  seal  of  such  State  or  Territory,  and  the 
signature  of  the  officer  who  has  the  custody  of  such 
seal,  to  the  effect  that  the  court  or  officer  by  which  or 
whom  such  will  was  admitte4  to  probate  or  svcb  letters 
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were  granted,  was  duly  authorized  by  the  laws  of  bucIi 
BlateorTerriloty  to  admit  BUCh  will  to  probate,  orlo  grant 
such  tetters  ;  tbat  the  wilt,  or  letters,  or  reci>rds,  the  accotn- 
panjing  copy  of  which  iB  Bo  authenticated,  is  or  are  kept 
pursuant  to  those  laws,  by  such  court  or  by  Ihe  officer  who 
authenticated  such  copy ;  that  the  seal  of  such  court  or 
officer  affixed  to  such  copy  is  ^nuine,  and  that  the  officer 
making  such  certificale  under  such  seal  of  such  State  oi 


Territory  verily  believes  that  each  of  the  Blgostures  attest- 
ing such  copy  IS  genuine;  and  to  entitle  any  certificate  con- 
cerning proofs  accompanying  the  copy  of  Ihe  will  or  of  the 


record  so  authenticated,  to  be  recorded  or  used  in  this 
State,  as  provided  in  thla  article,  such  certihcate  must  be 
under  the  seal  of  the  court  or  offlctr  by  which  or  whom 
Buch  will  was  admitted  to  probate,  or  having  the  custody 
of  such  will  orrecord,  and  the  signature  of  ajudge  or  the 
clerk  of  Bucb  court,  or  the  signature  of  such  officer  authen- 
ticated by  a  certificate  under  such  great  or  principal  seal  of 
such  Stat«  or  Territory,  and  the  signature  of  the  ofllccr 
baving  the  custody  thereof,  to  the  effect  that  the  seal  of 
the  court  or  officer  affixed  to  such  certificate  concerning 
proofs  Is  genuine,  and  that  such  officer  making  such  certi- 
ficate under  such  seal  oE  Huch  Stale  or  Terntory,  verily 
believes  that  the  signature  to  BUch  certificate  concerning 
proofs  is  genuine. 
§  S70B.  [Befbaled.] 

TITLE  IV. 


2.  Accounting;  and  settlement  of  the  estate. 

ABTICLE  FIBST. 

Aid,    SuPBBviiioB,    im>    Comtbot,    of    am    Eibcdtob    oh 
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§  2706.  [Am*d  1886,  1893.]  Every  person  becoming 
possessed  of  property  of  a  testator  or  intestate,  without  be- 
ing thereto  duly  authorized  as  executor  or  administrator, 
or  without  authority  from  the  executor  or  administrator,  is 
liable  to  account  for  the  full  value  of  such  property  to  every 
person  entitled  thereto,  and  shall  not  be  allowed  to  retain 
or  deduct  therefrom  any  debt  due  to  hiin. 


26  Hun,  321. 
16  Week. 
Dig.  118. 
2Dem.  396. 
3  Id.  202. 

1  Civ.  Pro. 
375. 

15  N.  Y. 
State  Bep. 
449. 
6Dem.  371. 

27  N.  Y. 
State  Bep. 

128. 


§  2707*  L-^^'^  1893.]    An  executor  or  administrator 
may  present  to  the  surrogate's  court,  from  which  letters 
were  issaed  to  him,  a  written  petitiou,  duly  verified,  setting 
forth,  on  knowledge  or  inlormation  and  belief,  any  facts 
tending  to  show  that  money  or  other  personal   property 
which  should  be  delivered  to  the  petitioner,    or  inclnded 
in  an  inventory  or  appraisal,  is  in  the  possession,   under 
the    control    or    within    the    knowledge  or    information 
of    a    person   who    withholds    the   same   from    him ;    or 
who    refuses    to    impart    knowledge   or  information    he 
may    have    concerning   the    same,    or    to    disclose    any 
other  fact  which  will  aid  such  (xecutor  or  administrator 
in  making  discovery  of  such  property,  so  that  it  can  not 
be  inveutoried   or   appraised,  and   praying  an  inquiry  re- 
specting it,   and  that  the  person   complained  of  nfay  be 
cited  t)  attend  the  inquiry  and  be  examined  accordingly. 
The  petition  may  be  accompanied  with  an  affidavit  or  other 
evidence,   written  or  oral,   tending  to  support  the    allega- 
tions thereof.    If  the  surrogate  is  satisfied,  on  the  papers 
so   presented,   that  there  are  reasonable  grounds   for  the 
inquiry,  he  must  issue  a  citation  accordingly  ;  which  may 
be   made   returnable  forthwith,   or  at  a  future  time  fixed 
by  the  surrogate,  and  may  be  served  at  any  time  before  the 
hearing.     Where  the  person,  or  any  of  the  persons,  to  be 
cited,  does  not  reside,   or  is  not  within  the  county  of  the 
surrogate,  the  citation,  in  the  surrogate's  discretion,  may 
require  him  to  appear  at  a  specified  time  and  place  with- 
in  the  county  where  he   resides    or  is  served,    before  a 
judge,  a  justice  of  the  peace,  or  a  referee,  designated  in  the 
citation,  or  before  the  surrogate  of  that  county. 


§  2708.  [Am'df  1893.]  The  surrogate  must  annex  to 
or  indorse  upon  the  citation  an  order  requiring  the  party 
cited  to  attend,  personally,  at  the  time  and  place  therein 
specified.  The  citation  and  order  must  be  personally 
served,  and  service  thereof  is  ineffectual,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  required  by 
law  to  be  paid  or  tendered  to  a  witness  who  is  subpcenaed 
to  attent)  a  thai  in  the  supreme  court  A  failure  to  attend, 
as  required  by  a  citation  and  order  personally  served,  may 
be  punished  as  a  contempt  of  the  court.    If' the  surrogate  is 
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absent,  the  petition  may  be  preseDted  to  the  county  judge, 
tbe  speoial  oounty  judge,  or  the  epecial  surrogate,  or  to  a 
justice  of  the  supreme  court, or  a  jud^e  of  a  superior  city  court 
within  his  city,  or,  except  in  New  York  or  Kings  county,  to 
tbe  mayor  or  recorder  of  a  city  within  the  surrogate's  county. 
The  officer  to  whom  it  is  so  presente't  has  the  same  power 
as  tbe  surrogate  with  respect  to  all  the  proceedings  and 
must  issue  a  citation  and  an  order,  returnable  before  him, 
ati  prescribed  in  this  and  the  last  section.  He  mny  at  aoy 
stage  of  the  proceedings  make  an  order  transferring  them  to 
the  snrrogate,  who  must  complete  them  in  like  manner,  as 
if  he  had  issued  the  citation. 

§  2709-     [Am'd  1893.]     On  the  attendance  of  a  person  (,oi^^»  foT 
to  whom  a  citation  is  issued,  as  prescribed  in  this  articlt*,  he 
must  be  sworn  to  answer  truly   all  qnestions  put  to  him, 
touching  the  inquiry   prayed  for  in  the  petition  ;  and  be 
luay  be  examined  fully  and  at  large  re  pecting  property  of 
the  decedent,  or  of  which  the  decedeut  had  possession  at 
the  time  of,  or  within  two  years  before,  his  death.    A  re- 
fusal  to  be  sworn,  or  to  answer  a   question   which   the 
officer    conducting    the    ezamination    determines    to    be 
proper,     is   punishable     by    the    officer    or   referee    con- 
ducting     the     examination    in     the    same    manner     as 
a  like  refusal  by  a  witness  subpoenaed  to  attend  a  hearing 
before  tbe  surrogate.      If  the  person  so  cited  interpose  a 
written  answer,  duly  yerified,  that  he  i.4  tbe  owner  of  said 
property,  or  entitled  to  the   possession  thereof,  by  yirtne 
of  a  lien    thereon,  or  special  property  therein,  the  surro- 
gate must  dismiss  the  proceedings  as  to  such  property  so 
claimed.    After  the  examination  of  all  the  part  es  cit  d  is 
completed,  if  no  such  answer  is  interposed,  unless  one  or 
more  of  them  give  security  as  prescribed  in  the  next  section, 
either  party  mny  produce  further  evid^  nee,  in  like  manner 
and  with  like  effect  as  on  a  trial.    Where  it  Appears  to  the 
surrogate  or  other  officer  who  isHued  the  citation,  from  the 
examination  and  other  testimony,  if  any,  that  there  is  reason 
to  suspect  that  property  of  the  decedent  is  withheld  or  con- 
cealed by  the  person  cited,   he  must,  unless  that  person 
gives  security,  as  prescribed  in  the  next  section,  make  a  de- 
cree, reciting  the  ground  of  making  it,  and  requiring  the 
person  cited  to  deliver  possession  of  the  properly  to  the 
petitioner.     The  decree  must  specify  the  sum  of  money  or 
describe  the  other  property.   Where  it  is  made  by  an  officer, 
other  than  the  surrogate  or  temporary  snrrogate,  it  must 
be  entered  and  maybe  enforced  as  a  decree  of  the  surrogate's 
court. 

§  2710.  {Arn^d  1881,  1893.]  The  security  to  be  given, 
as  presciibed  in  the  last  section,  must  be  a  bond  to  the  pe- 
titioner, executed  by  the    erson  cited,  with  such  sureties 
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and  in  such  a  penalty  as  the  surrogate  approves,  describing 
the  property  or  specifying  the  sum  of  money,  and  condi- 
tioned that  the  principal  in  the  bond  will  pay  to  the  obligee 
or  his  successor  the  money,  or  that  he  will  deliver  to  him 
the  property,  or  in  default  thereof,  pay  to  the  obligee  the 
full  value  of  the  property  and,  in  either  case,  that  he  will 
pay  all  damages  awarded  against  him  for  withholdiug  the 
property,  whenever  it  is  determined  in  an  action  or  special 
proceeding,  to  be  brought  by  the  obligee  or  his  successor, 
thatib  beloDg!^  to  the  CMtute  of  the  decedent.     On  the  pre- 
sentation of  such  a  bond,  and  the  paymeut  of  the  costs,  if 
any,  which  the  surrogate  or  other  officer  awards  to  the  peti- 
tioner within  such  a  time  as  the  surrogate  or  other  officer 
£xes  for  that  purpose,  nn  order  must  be  made,  dismissing 
the  proceedings.  Where  the  decree  requires  the  person  cited 
to  deliver  money,  disobedien<  e  thereto  may  be  punished  as 
a  contempt  of  the  court.    Where  it  requires  him  to  deliver 
possession  of  other  property,  a  warrant  must  be  issued,  on 
the  application  ^  f  the  petitioner,  directed  to  the  sheriff,  .or, 
generally,  to  any  c  nstable  of  the  county,  or  any  marshal  of 
the  city  where  the  property  may  be  found,  commanding 
him  to  search  for  it;  to  seize  it,  if  it  is  found  in  the  posses 
sion  of  the  person  cited  or  his  agent,  or  a  person  deriving 
title  from  him  since  the  presentation  of  the  petition,  and 
for  that  purpose,  if  necessary,  to  break  open  any  house  in 
the  day  time;  to  deliver  the  property  so  seized  to  the  peti- 
tioner; and  to  return  the  warrant  within  sixty  days  there- 
after.    If  tlie  derree  was  made  by  the  surrogate  or  tempo- 
rary surrogate,  the  warrant  must  be  under  the  seal  of  the 
surrogate's  court;  if  by  any  other  officer,  it  must  be  under 
his  hand  and  returnable  before  him.     The  issuing  of  such 
warrant  does  not  affect  the  power  of  the  court  to  enforce 
the  decree  or  any  part  thereof  by  punishing  disobedience 
thereto. 


6  r  ^T/l^  S^-^    §  271 1.     [^'rn'd  1881,  1893.]     On  the  application  of  an 

executor  or  administrator,  the  surrogate,  by  writing, 
must  appoint  two  disinterested  appraisers,  as  often  an  may 
be  necessary,  to  appraise  the  person al  property  of  a  de- 
ceasc'l  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  siirro- 
gate,  not  exceeding  for  each  the  sum  of  ^yo  dollars  for  each 
day  actually  employed  in  making  appraisement,  in  addition 
to  expenses  actually  and  necessarily  incurred.  The  numbf-r 
of  days'  services  rendered,  and  the  amount  of  such  ex- 
penses, must  be  verified  by  the  affidavit  of  the  appraiser, 
delivered  to  the  executor  or  administrator,  and  adjusted  by 
the  surrogate  before  payment  of  his  fees.  The  executors 
and  administrators,  within  a  reasonable  time  after  qualify- 
ing and  after  giving  a  notice  of  at  least  five  days  to  the  leg- 
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atees  and  next  of  kin,  residing  in  the  connty  where  the 
property  is  situated,  and  posting  a  notice  la  three  of  the 
most  public  places  of  the  town,  specifying  the  time  and 
place  at  which  the  apprnisement  will  be  made,  must  make  a 
true  and  perfect  iuventory  of  all  the  personal  property  of 
the  testator  or  intestate;  and  if  in  different  and  distant 
places  two  or  more  such  inventories  as  may  be  necessary. 
Before  making  the  appraisement,  thf)  appraisers  must  take 
and  subscribe  an  oath,  to  be  inserted  in  tiie  inyentory,  that 
they  will  truly,  honestly  and  impartially  appraise  the  per- 
sonal property  exhibited  to  them,  according  to  the  best  of 
their  knowledge  and  ability.  They  must  in  the  presence  of 
such  of  the  parlies  interested  as  attend,  estimate  and  ap- 
praise the  property  exhibited  to  them,  and  set  down  each 
article  separately  with  the  value  tliereof  in  dollars  and 
cent?,  distinctly,  in  figures  opposite  to  the  articles  respect- 
ively. 

§'2712-  [^m'dl893.]  The  following  shall  be  deemed 
assets  and  go  to  the  executors  or  adminiRtrators,  to  be  ap* 
plied  and  distributed  ad  part  of  the  personal  {property  of  the 
testator  or  intestate,  and  be  included  in  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year 
to  year;  and  estates  held  by  him  for  the  life  of  another  per- 
son. 

2.  Tlie  interest  remaining  in  him,  at  the  time  of  his  death, 
in  a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term 
of  years  for  tiie  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  house  so  as  to  be  essential  to  i<  s  support. 

5.  The  crops  growing  on  the  land  cf  the  deceased  at  the 
time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and 
cultivation,  except  growing  grass  and  fruit  ungathered. 

7.  Bent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  ac- 
counts, money,  and  bank  bills,  or  other  circulating  medium, 
things  in  action,  and  stock  in  any  corporation  or  joint-stock 
association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle, 
provisions,  moneys  unpad  on  contracts  for  the  saleoC  lands, 
and  ev«^ry  other  species  of  personal  property  not  hereinafter 
excepted.  Things  annexed  to  the  freehold,  or  to  a  building, 
shall  not  go  to  the  executor,  but  shall  descend  with  the  fr*  e- 
hold  to  the  heirs  or  devisees,  except  such  fixtures  as  are 
mentioned  in  the  fourth  subdivision  of  this  section.     The 
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right  of  an  heir  to  any  property,  not  enumerated  in  this  sec- 
tion,  which  hy  the  common  law  would  descend  to  him,  is 
not  impaired  by  the  general  terms  of  this  section. 


§  2713.  [Am'd  1893.]  If  a  man  having  a  family  die, 
leaving  a  widow  or  minor  child  or  children  the  following 
articles  shall  not  be  deemed  assets,  but  must  be  included 
and  stated  in  the  inventory  of  the  estate  without  being 
appraised : 

1.  All  spinning  wheels,  weaving  loox&s^  one  knitting 
machine,  one  sewing  machine,  and  stoves  put  up  or  kept 
for  use  by  his  familv. 

2.  The  family  Bible,  family  pictures  and  school  books, 
used  by  or  in  such  family,  and  books  not  exceeding  in  value 
fifty  dollars,  which  were  kept  and  used  as  part  of  the  faai- 
ily  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  and  cloth  manufactured  from  the  same;  one  cow,  two 
swine,  and  the  pork  of  such  swine,  and  necessary  food  for 
such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessary 
provisions  and  fuel  for  such  widow,  child  or  children  for 
sixty  days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and 
bedding,  necessary  cooking  utensils,  the  clothing  of  the 
family,  the  clothes  of  the  widow  and  her  ornaments  proper 
for  her  station;  one  table,  six  chairs,  twelve  knives  and 
fork»,  twelve  plates,  twelve  teacnps  and  saucers,  one  sugar 
dish,  one  milk-pot,  one  teapot  and  twelve  spoons,  and  other 
household  furniture  not  exceeding  one  hundred  and  fifty 
dollars  in  value. 

5.  Other  necessary  household  f nrniture,  provisions  or 
other  personal  property  in  the  discretion  of  the  appraisers, 
to  the  value  of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession 
of  the  widow,  if  there  be  one,  durin^r  the  time  she  lives  with 
and  provides  for  such  minor  ch  Id  or  children.  If  she 
ceases  so  to  do,  she  shall  be  allowed  to  retain  as  her  own, 
her  wearing  apparel,  her  omam<  nta  an  I  one  bed,  bedstead 
and  the  bedding  for  the  same,  aud  tne  property  specified  in 
subdivision  five;  and  the  other  articles  so  exempted  shall 
then  belong  to  such  minor  child  or  children.  If  she  lives 
with  and  provides  for  such  minor  child  or  children  until  it 
or  they  become  of  fall  age  all  the  articles  and  property  in 
this  section  mentioned  shall  belong  to  the  widow.  If  there 
be  a  widow  and  no  minor  child,  all  the  articles  and  prop- 
erty in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  her  a  husband, 
or  a  minor  child  or  children,  the  same  articles  and  personal 
property  shall  be  set  apart  by  the  appraisers  with  the  same 
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effect  for  the  benefit  of  such  huBbAnd  or  minor  child  or 
children. 

§  2714-     [4m*<il893.]    The   inventory  mnst  contain 
a  particular  statement  of  all  bonds,  mortgages,  notts  and 
other  securities  for  the  payment  of  money  belonging  to  the 
deceased,  known  to  the  executor  or  administrator ;  with  the 
name  of  the  debtor  in  each  security,  the  date,  the  sum  origi- 
nally payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers, 
is  collectible  on  each  security;  and  of  all  moneys,  whether 
in  specie  or  bank  bills,  or  other  circulating  medium,  belong- 
ing to  the  deceased,  which  have  come  into,  the  hands  of  the 
executor  or  administrator,  and  if  none  have  come  to  his 
hands,  the  fact  shall  be  stated  in  the  inventory.    The  nam- 
ing  of  a  person  executor  in  a  will  does  not  operate  as  a  dis- 
charge or  bequest  of  any  just  claim  which  the  testator  had 
against  him ;  out  it  must  be  iucluded  among  thi  credits  and 
effects  of  the  deceased  in  the  inventory,  and  the  executor 
shall  be  liable  for  the  same  as  for  so  much  money  in  his 
hands  at  the  time  the  debt  or  demand  becomes  due,  and 
he  must  apply  and  distribute  the  same  in  tiie  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.    The  discharge  or  be- 
quest in  a  will  of  a  debt  or  demand  of  the  testator  against 
an  executor  named  therein,  or  against  any  other  person,  is 
not  valid  as  against  the  creditors  of  the  deceased;  but  must 
be  construed  only  as  a  specific  bequest  of  such  debt  or  de- 
mand; and  the  amount  thereof  must  be  included  in  the  in- 
ventory and,  if   necessary,  be  applied  in  the  payment  of 
his  debts;  and  if  not  necessary  for  that  purpose,  must  be 
paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.    If  personal  property  not  mentioned  in  any  in- 
ventory come  to  the  possession  or  knowledge  of  an  execu- 
tor or  administrator,  he   must  cause   the  same   to  be  ap- 
praised as  herein  required,  and  au  inventory  thereof  to  be 
returned  within  two  months  after  the  discovery  thereof ; 
and  the  making  of  such  inventory  and  return  may  be  en- 
forced in  the  same  manner  as  in  the  case  of  a  first  in- 
ventory. 

§  2715«  [Am*d  1893.]  Duplicates  of  the  inventory  must 
be  made  and  sigued  by  the  appraisers,  one  of  which  must 
be  retained  by  &.e  executor  or  administrator,  and  the  other 
returned  to  the  surrogate  within  three  months  from  the 
d;ite  of  the  letters.  On  returning  such  inventory,  the  ex- 
ecutor or  administrator  must  take  and  subscribe  an  oath, 
indorsed  upon  or  annexed  to  the  inventory,  stating  that  the 
inventory  is  in  all  respects  just  and  true,  that  it  contains  a 
true  statement  of  all  the  personal  property  of  the  deceased 
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which  has  come  to  his  knowledge,  and  particularly  of  all 
mouey,  bank  bills  and  other  circulating  mediam  belonging 
to  the  deceased,  and  of  all  jnst  claims  of  the  deceased 
against  him,  according  to  the  best  of  his  knowledge.  Any 
one  ezecntor  or  administrator,  on  the  neglect  of  the  others, 
may  return  an  inyeDtory  ;  and  the  executors  or  administra- 
tors so  neglecting  shall  not  thereafter  interfere  with  the  ad- 
ministration or  have  any  power  over  the  personal  property 
of  the  deceased;  but  the  executor  or  administrator  so  re. 
turning  the  inventory  shall  have  the  whole  administration 
until  the  delinquent  return,  and  verify  an  inventory,  in  ac- 
cordance with  the  pro  visions  of  this  article. 

i  2716.  [Am}d  1893.  J  A.  creditor  or  person  interested  in 
the  estate  may  present  to  the  surrogate's  court  proof,  by  affi- 
davit, that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  pre- 
scribed by  l\w  therefor.  If  the  surrogate  is  satisfied  that  the 
executor  or  administrator  is  in  default,  he  must  make  an 
order,  requiring  the  delinquent  to  return  the  inventory,  or 
a  further  inventory,  or  in  default  thereof,  to  show  cause,  at 
a  time  and  place  therein  specified,  why  he  should  not  be 
!  attached.     On  the  return  of  the  order,  if  the  delinquent  has 

not  filed  a  sufficient  inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceed- 
ings are  the  same  as  on  a  warrant  issued  for  disobedience 
to  an  order,  as  prescribed  in  title  twelfth  of  chapter  seven- 
teenth of  this  act.  A  person  committed  to  jail  on  the  return 
of  a  warrant  of  attachment,  issued  as  prescribed  in  this  sec- 
tion, may  be  discharged  by  the  surrogate  or  a  justice  of  the 
supreme  court,  on  his  paying  and  delivering,  under  oath, 
all  the  money  and  other  property  of  the  decedent,  and  all 
papers  relating  to  the  estate  under  his  control,  to  the  surro- 
gate, or  to  a  person  authorized  by  the  surrogate  to  receive 
the  same. 

^%  cftCfe^^      §2717-    [Am'd  1S93.]    If  an  executor  or  administrator 
b\  i- A,  discover  that  the  debts  against  any  deceased  person  and  the 

legacies  bequeathed  by  him  cannot  be  paid  and  satisfied 
without  a  sale  of  the  personal  property  of  the  deceased,  the 
same  so  fMr  as  mny  be  necessary  for  the  payment  of  such 
debts  aiid  legacies,  must  be. sold.  The  safe  mayba  public 
or  private,  and  except  in  the  city  of  New  York,  may  be  on 
credit  not  exceeding  one  year,  with  approved  secnrity.  The 
executor  or  administrator  is  not  responsible  for  any  loss 
happening  on  the  sale  when  made  in  good  faith  and  with 
ordinaiy  prudence.  Articles  not  necessary  for  the  support 
and  subsistence  of  the  family  of  the  deceased,  or  not  specifi- 
cally bequeathed,  must  be  first  sold;  and  articles  so  be- 
queathed must  not  be  sold  until  the  residue  of  the  personal 
estate  has  been  applied  to  the  payment  of  debts. 
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§  2718.  [Am*d  1893.]    The  executor  or  administrator  6o  ^-^ 
at  any  time  after  the  granting  of  bis  letters,  may  insert  a  ^  Q  j"^ 

notice  once  in  each  week  for  six  months  in  snch  news-  ' 

paper  or  newspapers  printed  in  the  connty  as  the  surrogate    4  3  ^^K. 
directs,  requiring  all  persons  hayiug  claims  against  the  de-      y  ^  <-» 
ceased  to  exhibit  the  same,  with  the  vouchers  therefor,  to  him,  J 

ata  place  to  be  specifiiedin  the  notice,  at  or  before  a  day  therein  ^^^-^^1(2-0 
named,  which  must  be  at  least  six  months  from  the  day  of  the 
first  publication  of  the  notice.  The  executor  or  administrator 
may  require  satisfactory  vouchers  in  support  of  any  claim 
presented,  and  the  affidavit  of  the  claimant  that  the  claim 
is  justly  due,  that  no  payments  have  been  made  thereon, 
and  tbat  there  are  no  offsets  against  the  same  to  the  knowl- 
edge  of  the  claimant.  If  the  executor  or  administrator 
doubts  the  justice  of  any  such  claim,  he  may  enter  into  an 
agreement  i^  writing  with  the  claimant  to  refer  the  mat- 
ter in  controversy  to  one  or  more  disinterested  per^ons,  to 
be  approved  by  the  surrogate.  On  filing  such  agreement 
and  approval  in  the  office  of  the  clerk  of  i\x6  supremo 
court  ii  the  county  in  which  the  parties  or  either  of  them 
reside,  an  order  fhall  be  entered  by  the  clerk  referring  the 
matter  in  controversy  to  the  person  or  persons  so  selected. 
On  the  entry  of  such  order  the  proceeding  shall  become 
an  action  in  the  supreme  court.  The  same  proceedings 
shall  be  had  in  all  respect!^,  the  referees  shall  have  the 
same  powers,  be  entitled  to  the  same  compensation,  and 
subject  to  the  same  control  as  if  the  reference  had  been 
made  in  an  action  in  which  such  court  mi^ht,  by  law,  di- 
rect a  reference.  In  determining  the  question  of  costs  the 
referee  shall  be  governed  by  sections  eighteen  hundred  and 
thirty-five  and  eighteen  hundred  and  thirty-dix  of  this  act. 
Judgment  may  be  entered  on  the  report  of  the  referee  and 
such  judgment  shall  be  valid  and  effectual  in  all  respects 
as  if  the  same  bad  been  rendered  in  a  suit  commenced  by 
the  ordinary  process,  and  the  practice  on  appeal  therefrom 
shall  be  the  same  as  in  other  civil  actions.  If  a  suit  be 
brought  on  a.  claim  which  is  not  presented  to  the  execu- 
tor or  administrator  within  six  months  from  the  first  pub- 
lication of  such  notice,  the  executor  or  administrator  shall 
not  be  chargeable  for  any  assets  or  moneys  that  he  may 
have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  lega- 
cies, or  in  making  distribution  to  the  next  of  kin  before 
such  suit  was  commencer). 

§  2719.  [Am'd  1893.]  Every  executor  and  adminis- 
trator must  proceed  with  diligence  to  pay  the  debts  of  the 
deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States. 
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2.  Taxes  assessed  on  the  property  of  the  deceased  pre- 
yions  to  his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the 
deceased  according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instrnments,  notes, 
bills  and  unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt 
over  other  debts  of  the  same  class,  except  those  specified  in 
the  third  class.  A  debt  due  and  payable  shall  not  be  en- 
titled to  a  preference  over  debts  not  due.  The  commence- 
ment of  a  suit  for  the  recovery  of  a  debt  or  tbe  obtaining  a 
j  udgment  thereon  against  the  executor  or  admioistrator  shall 
not  entitle  such  debt  to  preference  over  others  of  the  same 
class.  Debts  not  due  may  be  paid  according  to  the  class  to 
which  they  belong,  after  deducting  a  rebate  of  legal  interest 
on  the  sum  paid  for  the  unexpired  term  of  cre&t  without 
interest.  An  executor  or  administrator  shall  not  satisfy  his 
own  debt  ok  claim  out  of  the  property  of  the  deceased  until 

E roved  to  and  allowed  by  the  surrogate;  an  J  it  Rhall  not 
ave  preference  over  others  of  the  same  class.  Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on 
leases  held  by  the  testator  or  intestate  at  the  time  of  his 
death,  over  debts  of  the  fourth  class,  if  it  appear  to  his  sat- 
isfaction that  such  preference  will  benefit  the  estate  of  the 
testator  or  intestate.  The  surrogate  may  authorize  the  exec- 
utor or  administrator  to  compromise  or  compound  a  debt  or 
claim,  on  application,  and  for  good  and  sufficient  canse 
shown,  aad  to  sell  at  public  auction,  on  such  notice  as  the 
surrogate  prescribes,  any  uncollectible,  stale  or  doubtful 
debt  or  claim  belonging  to  the  estate;  but  any  party  inter- 
ested in  the  final  settlement  of  the  estate  may  show  on  such 
settlement  that  such  debt  or  claim  was  fraudulently  or  negli- 
gently compromised  or  compounded. 

§  2720-  ]  Ani'd  1893.]  All  rents  reserved  on  any  lease 
made  after  June  seventh,  eighteen  hundred  and  seventy- 
five,  and  all  annuities,  dividends  and  other  payments  of 
every  description  made  payable  or  becoming  due  at  fixed 
peii6ds  under  any  instrument  executed  after  such  date, 
or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shall  be  apportioned  so  that  on  the  death  of 
any  person  interested  in  such  rent^j,  annuities,  dividends 
or  other  such  payments,  or  i\\  the  estate  or  fund  irom,  or 
in  respect  to  which  the  same  issues  or  is  derived,  or  on  the 
determination  by  any  other  means  of  the  interest  of  any  such 
person,  he,  or  his  executors,  administrators  or  assigns 
shall  be  entitled  to  a  proportion  of  sach  rents,  annuities 
dividends  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period 
of  payment  thereof,  as  the  case  may  be,  including  the  day 
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of  the  death  of  such  person,  or  of  the  determination  of  his 
or  her  interest,  after  making  allowance  and  deductions  on 
acconnt  of  charges  on  such  rents,  annuities,  dividends  and 
other  payments.  Every  such  person  or  his  executors,  ad- 
xninisUrators  or  assigns  shall  have  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  snch 
rents,  annuities,  dividends  and  other  pnynients,  when  the 
Entire  amount  of  which  such  apportioned  parts  form  part, 
become  due  and  payable  and  not  before,  as  he  or  they  would 
liave  had  for  rricovering  and  obtaining  such  entire  rents,  an- 
nuities, dividends  and  other  payments,  if  entitled  thereto; 
but  tho  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  or  the  reil  property  comprised  therein  shall  not  be 
resorted  to  for  such  apportioned  parts,  but  the  entire  rents 
of  which  such  apportioned  parts  form  parts,  mnst  be  col- 
lected and  recovered  by  the  person  or  persons  who,  but  for 
this  se  }tion,  or  chapter  five  hundred  and  forty-two  of  the 
lawM  of  eighteen  hundred  nnd  seventy -five,  would  have  been 
entitled  to  the  entire  rents;  and  such  portions  shall  be  re- 
coverable from  such  person  or  persons  by  the  parties  en- 
titled to  the  same  under  this  section.  This  section  shall  sot 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

§  2721.  [Am*d  1893.]  No  legacy  shall  be  paid  by  any 
executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary  or  of 
administration,  unless  directed  by  the  will  to  be  sooner 
paid.  If  directed  to  be  sooner  paid,  the  executor  or  adnauis- 
trator  may  require  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear, 
and  there  are  not  other  assets  to  pay  tbe  same,  and  no 
other  assets  sufficient  to  pay  other  legacies,  then  the  legatees 
will  refund  tbe  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the- 
payment  of  such  debts,,  and  the  proportional  parts  of  such 
other  legacies,  if  there  be  any,  and  the  costs  and  charges  in- 
curred by  reason  of  the  payment  to  such  legatee,  and  that 
if  the  probate  of  the  will,  under^ which  such  legacy  is  paid, 
be  revoked,  or  the  will  declared  void,  that  such  legatee  will 
refund  the  whole  of  such  legacy,  with  interest,  to  the  executor 
or  administrator  entitled  thereto.  After  the  expiration  of  one 
year  the  executors  or  administrators  must  discharge  the  spe- 
cific legacies  bequeathed  by  the  will  and  pay  the  general  lega- 
cies, if  tht  re  be  assets.  If  there  are  not  sufficient  assets,  then 
an  abatement  of  the  general  legacies  must  be  made  in  equal 
proportions.  Such  payment  shall  be  enforced  by  the  surro- 
gate in  the  same  manner  as  the  return  of  an  invent*  r^,  and 
by  a  suit  on  the  bond  of  such  executor  or  administrator, 
whenever  directed  by  the  surrrogate. 
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ARTICLE  SECOND. 


AoooUNTiNo;  Axv  Sbttlemsnt  of  the  Estate. 


4  Bedf.  896 
1  Dem.  27. 
Q  Id.,  221 
3  Id.,  146 
6  Id  ,  290 
27  Hun.  577. 
31  Id.,  176. 
1  Conn.  172. 
38  Hun,  125. 
98N.T.342. 

3  N.Y.Supp. 
536. 

26  N.  Y. 
State  Bep. 
987 
6  Bedf.  312.' 

4  Civ.  Pro. 

218 
31  Hun,  176." 

3  Dem.  221. 
9SN.  Y.342. 
38  Hnn,  126. 

4  Dem.  846. 
6  Id.  285. 

25  N.Y  State 

Bep.  987. 
16  Civ.  Pro. 
211. 
4  Bedf.  396. 


8  2732. 
2783.' 
2734. 

2735. 
2736. 
2737. 
2738. 
2739. 
2740. 
2741. 
2742. 

.2743. 

2744. 

2746. 

2746. 
2747. 


2748. 


Distiibntion;  order  of. 

Advancements. 

Married  women;  estates 
of. 

Bepealed. 

Bepealed. 

Bepealed. 

Bepealed. 

Bepealed. 

Bepealed. 

Bepealed. 

Effect  of  judicial  settle- 
ment of  acconnt. 

Decree  for  payment  and 
distribution. 

Id.;  when  specific  prop- 
erty may  be  delivered. 

Id.;  when  money  may  be 
retained. 

Id.;  share  of  infant. 

Legacy,  etc.,  to  unknown 
person  to  be  paid  into 
State  treasury. 

When  legacy,  etc..  to  be 
paid  to  county  treas- 
urer. 


8  VI22.  Petition  to  compel  pay- 
ment of  debt  or  legacy; 
hearing;  decree. 

2723.  Decree  for  payment  of 

debt  or  legacy,  on  giv- 
ing security. 

2724.  Proceedings  for  neglect 

to   set  apart    exempt 
property. 
2726.    Intermediate      account- 
ing. 

2726.  Judicial  settlement  of  ac- 

count;  when  may  be 
required. 

2727.  Citation ;     order   to   ac- 

count and  proceedings 
thereon. 

2728.  Executor^s   petition   for 

judicial  settlement,  ci- 
tation and  hearing. 
2720.    Affidavit     to      account; 
vouchers;  examination 
of  accounting  party. 

2730.  Commissions  of  executor 

or  administrator. 

2731.  Determination  of  claims 

by  surrogate;  suspen- 
sion of  statute  of  limi- 
tations. 

§  2722-  [Am'd  1893.]  In  either  of  the  foUo^mnig  cases 
a  petition  may  be  presented  to  the  surrogate's  court,  pray- 
ing for  a  decree,  directing  an  execntor  or  administrator  to 
pay  the  petitioner's  claim,  and  that  he  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made:  laZ/>^^  S'-^'jy 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just 
proportional  part,  at  any  time  after  six  months  have  expired 
since  letters  were  granted. 

2.  By  a  person  entitled  to  a  l^acy,  or  any  other  pecuni. 
ary  provision  under  the  will,  or  a  distributive  share,  for  the 
payment  or  satisfaction  thereof,  or  of  its  just  proportional 
part,  at  any  time  after  one  year  has  expired  since  letters  were 
granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly;  and  on  the  return  thereof,  he 
must  mike  such  a  decree  in  the  premises  as  justice  requires. 
Bat  in  either  of  the  following  cases  the  decree  must  dismiss 
the  petition  without  prejudice  to  an  action  or  an  account- 
ing,-la  behalf  of  the  petitioner: 

1.  Where  an  executor  or  administrator  files  a  written 
an«rwer,  duly  verifieti,  setting  forth  facts  which  Khow  that  it 
is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal, 
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and  denying  its  validity  or  legality,   absolutely,  or  on  in- 
formation and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surro- 
gate that  there  is  money  or  other  personal  property  of  the 
estnte,  applicable  to  the  payment  or  satii^action  of  the 
petitioner's  claim,  and  which  may  be  so  applied,  without 
injarionsly  affecting  the  rights  of  others  entitled  to  priority 
or  equality  of  payment  or  satisfaction. 

§2723.   [vlm'd  1893.]  In  a  case  specified  in  subdivision    6  Redf .  199. 
second  of  tii«  last  section,  the  surrogate  may,  in  his  dis-   J  iJ*5i5^^ 
cretion,  entertain  the  petition,  at  any  time  after  letters  are   2N.Y.tiapp. 
granted,  although  a  year  has  not  expired.    In  buch  a  case,  if  875. 
it  appoars,  on  the  return  of  the  citation,  that  a  decree  for   31  Hun,  176. 
payment  maybe  made,  as  prescribed  in  the  last  section; 
and  that  the  amount  of  money  and  the  value  of  the  other 
property  in  the   hands  of  the    executor  or    administrator 
applicable  to  the  payment  of  debts,  1  gacies  and  expenses, 
exceed,  by  at  least  one-tbird,  the  amount  of  all  known  debts 
and  claims  against  the  estate,  of  all  legacies  which  are  en- 
titled to   priority  over    the  petitioner's    claim  and  of   all 
legacies  or  distributive  shares  of  the  same  class;  and  that 
the  payment  or  satisfaction  of  the  legacy,  pecuniary  pro- 
vision or  distributive  share,  or  some  purt  thereof,  is  neces- 
sary for  the  support  or  education  of  the  petitioner ;  the  sur- 
rogate  may,    in  his  discretion,    make  a   decree    directing 
payment  or  satisfaction  accordingly,  on  the  filing  of  a  bond, 
approved   by  the  suiTogate,  conditioned  as  prescribed  by 
law,  with  respect  to  a  bond  which  an  executor  or  an  adminis- 
trator with  the  will  annexed,  may  require  from  a  legatee, 
on  payment  or  satisfaction  of  a  legacy,  before  the  expira- 
tion  of  one  year  from  the  time  when  letters  were  issued, 
pursuant  to  a  direction  to  that  effect  contained  in  the  will. 

§  2724-  [^m'd  1881, 1893.]  Where  an  executor  or  ad- 
ministrator has  failed  to  set  apart  property  for  a  surviving 
husband,  wife  or  child,  as  prescribed  by  law,  the  person  ag- 
grieved may  present  a  petition  to  the  surrogate's  court, 
setting  forth  the  failure  and  praying  for  a  decree,  requiring 
such  executor  or  administrator  to  set  apart  the  properly  ac- 
cordingly; or,  if  it  has  been  lost,  injured  or  disposed  of,*  to 
pay  the  value  thereof,  or  the  amount  of  injury  tnereto,  and 
that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  sufficient 
cause  is  shown,  he  must  is<tue  a  citation  accordingly.  On 
the  return  of  the  citation,  the  surrogate  must  make  such  a 
tiecree  in  the  premises  as  justice  requires.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  the 
value  of  the  property,  or  the  amount  of  the  inj  ury  thereto.  The 
decre&y  made  on  a  judicial  settlement  of  the  account  of  an 
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exeoator  or  administrator,  may  award  to  a  Buryiying  hns- 
band,  wife  or  child,  the  same  relief  which  may  be  awarded 
in  his  or  her  favor,  on  a  petition  presented  as  prescribed  in 
this  section. 

4Redf,320.        §2725'     [4m'(2  1893.]    An  executor  or  administrator  at 

Id.  396  a'jy  time,   may  voluntarily    file  in  the    surrogate's  office 

BuiIsT        *^  intermediate  account,  and  the  vouchers  in  support  of  the 

4  Id.  66.  same      In  either  of  the  following  cases  the  surrogate  may, 

in  his  discretion,  make  an  order,  requiring  an  executor  or 

administrator  to  render  an  intermediate  account : 

,  1.  Where  an  application  for  an  order,  permitting  an  exe- 
cution to  issue  on  a  judgment  against  the,  executor  or  ad- 
ministrator, Las  been  made  by  the  judgment  creditor,  as  pre- 
scribed in  section  eighteen  hundred  and  twenty-six  of  this 
act 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
judgment  creditor,  praying  for  a  decree,  granting  leave  to 
issue  an  execution  on  a  judgment  rendered  against  the  de- 
cedent in  his  lifetime,  as  prescribed  in  section  thirteen  hun- 
dred and  eighty-one  of  this  act 

3.  On  the  return  of  a  citation.,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary 
provision,  or  a  distributive  share,  praying  for  a  decree 
directing  payment  thereof,  as  prescribed  in  section  twenty- 
se^en  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  tince  letters  were 
issued,  and  no  special  proceeding,  on  a  petition  for  a  judicial 
settlement,  of  the  executor's  or  administrator's  account  is 
pending. 

117N.y.378.  §2720.  [Am'(ll893.]  In  either  of  the  foUo wing  cases, 
the  surrogate's  court  may,  from  time  to  time,  compel  a 
judicial  settlement  of  the  account  of  an  executor  or  ad- 
miuistrator: 

1.  Where  one  year  has  expired  since  letters  were  issued  to 
him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for 
any  other  reason,  his  powers  have  ceased. 

J3.  Where  a  decree  for  the  disposition  of  real  property, 
or  of  an  interest  in  real  property,  has  been  made,  as  pre- 
scribed in  title  fifth  of  this  chapter,  and  the  property,  or  a 
part  thereof,  has  been  disposed  of  by  him  pursuant  to 
the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of 
the  decedent's  real  property,  or  the  rents,  profits  or  pro- 
ceeds thereof,  pursuant  to  a  power  contained  in  the  dece- 
dent's will,  where  one  year  has  elapsed  since  letters  were 
Issued  to  him.     T^e  surrogate's  court  may  compel  a  j  udici^ 
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settlement  of  the  account  of  a  temporary  adminiBtrator  at 
anytime.  It  may  also  compel  a  judicial  settlement  of  tbe 
account  of  a  freeholder,  appointed  to  di>pose  of  a  decedent's 
real  property,  or  interest  in  real  property,  as  prescribed  in 
title  fifth  of  this  chapter,  in  like  manner  as  where  the  same 
has  been  disposed  of  by  the  executor  cr  administrator. 

.§  2727-  [Am*d  1893.]  A  petition,  praying  for  the  ju- 
dicial settlement  of  an  account,  and  that  the  executor  or 
administrator  be  cited  to  show  cause  'v^hy  he  should  nc^t 
render  and  settle  his  nccoutt,  may  be  presented,  in  a  case 
pi  escribed  in  the  last  section,  by  h  creditor  or  a  person  in- 
terested in  the  estate  or  fund,  including  a  child  born  after 
the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  In- 
fant so  interested:  or  by  a  surety  in  the  official  bond  of  the 
person  required  to  account,  or  the  legal  representative  of 
such  a  surety.  On  the  presentatfon  of  such  petition,  a  ci- 
tation juust  be  issued  accorr^ingly;  except  that  in  a  case 
specified  in  subdivision  fiist  of  the  last  seclion,  if  the  peti> 
lion  is  presented  within  eighteen  months  alter  letters  were 
issued  to  the  executor  or  administrator,  tbe  surrogate  may 
entertain  or  decline  to  entertain  it,  in  his  discretion.  On  the 
return  of  a  citation  issued  as  prescribed  in  either  of  the 
f  oreo^oing  sections  of  this  article,  if  the  executor  or  admin- 
istrator fails  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  section,  an  order  must  be  made,  direct- 
ing him  to  account  within  such  a  time,  and  in  such  a  manner 
as  the  surrogate  prescribes,  and  to  attend,  from  time  to 
time,  before  the  surrogate,  for  that  purptse.  The  executor 
or  administrtitor  is  bound  by  such  an  order,  without  service 
thereof.  If  he  disobeys  it  the  surrogate  may  issue  a  warrant 
of  attachment  a(.ainst  him,  and  his  letters  may  be  revoked, 
ns  where  a  warrant  of  attachment  is  issued  to  compel  the  re- 
turn of  an  inventory.  If  it  appeal  s  th^t  there  is  a  surplus,  dis 
triutable  to  creditors  or  persons  interested,  the  surrogate, 
at  any  time,  may  issue  a  supplemental  citation,  directed  to 
the  persons  who  m^ist  be  cited,  on  the  petition  of  an  ex- 
ecutor or  administrator  for  a  judicial  settlement  of  his  ac- 
count, and  requiring  them  to  attend  the  accounting.  On- 
the  return  of  a  citation  iftsued  ns  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  one  year  has  expired 
since  letters  were  issued  to  the  executor  or  administrator, 
he  may  present  a  petition  as  prescribed  in  the  next  section. 
A  citation  issued  on  such  a  petition  need  not  be  directed  to 
the  p.titioner  in  the  special  proceeding  pending  against  the 
executor  or  administrator;  but  the  hearing  of  that  proceed- 
ing mu3t  be  adjourned  until  the  return  of  the  citation  so 
issued,  when  the  two  proceedings  must  be  consolidated. 
Th«  consolidation  do€'s  not  aflfect  any  power  of  the  surro- 
^Ht^p  which  might  be  e^^cised  in  either  proceeding. 
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§  2728.  lAm'd  1893,  1891.]  In  either  of  the  following 
cases  an  executor  or  administrator  may  present  to  the  8ur- 
rog}iie*8  court  his  account  and  a  written  petition  dnly 
verified,  praying  that  his  account  may  be  judicially  nettled  ; 
and  that  the  sureties  in  his  official  bund  or  the  legal  repre- 
sentatives of  such  surety  and  creditors  or  persons  claiming 
to  be  creditors  of  the  decedent,  and  the  decedents  husband 
or  wife,  next  of  kin  and  legatees,  if  any;  or,if  either  of  those 
persons  has  died,  his  executor  or  administrator,  if  any,  may 
be  cited  to  attend  the  settlement : 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same  with  the  vouchers 
thereof  to  such  executor  or  administrator  has  been  duly  pub- 
lished according  to  law.  If  one  of  two  or  more  co-exec utorij 
or  co-administrators  presents  liis  account  and  a  petition 
for  a  judicial  settlement  of  his  separate  account,  it  must 
pray  that  his  co-executors  or  co-administrators  may  also 
be  cited.  Upon  the  presentation  of  account  and  a  petition, 
as  prescribed  in  this  section,  the  surrogate  must  issue  a 
citation  accordingly.  On  the  return  of  a  citation,  issued  as 
prescribed  in  this  section,  the  surrogate  must  take  the  ac- 
count, and  hear  the  allegations  and  proofs  of  the  parties, 
respecting  the  same.  Any  party  may  contest  the  account, 
with  respect  to  a  matter  affecting  his  interest  in  the  settle- 
ment and  distribution  of  the  estate.  And  any  party  may 
contest  an  intermediate  account  rendered  under  section 
twenty-seven  hundred  and  twenty -five  of  this  act  in  case 
the  same  shail  not  be  consolidated  pursuant  to  section 
twenty-seven  hundred  and  twenty-seven  of  this  act.  A 
creditor,  or  a  person  interested  in  thd^state,  although  not 
cited,  is  entitled  to  appear  on  the  hearing,  and  thus  make 
himself  a  party  to  the  proceeding.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly  verified, 
praying  that  his  account  be  judicially  settled,  and  that  his  suc- 
cessor,if  a  successor  has  been  appointed, and  the  other  persons 
specified  in  this  section  be  cited  to  attend  the  settlement. 

§  2729.  [Am'd  1893.]  To  each  account  filed  with  the 
surrogate,  as  prescribed  in  this  article,  must  be  appended 
the  affidavit  of  the  accounting  party,  to  the  effect  tiiat'the 
account  contains,  according  to  the  best  of  his  knowledge 
and  belief,  a  full  and  true  statement  of  all  his  receipts  and 
disbursements  on  account  of  the  estate  of  the  decedent,  nnd 
of  all  money  and  other  property  belonging  to  the  estate, 
which  have  come  to  his  hands,  or  been  received  by  any  other 
person,  by  his  order  or  authority,  for  his  use,  and  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to 
the  prejudice  of  any  creditor  of,  or  person  interested  in,  the 
estate  of  the  decedent.  On  an  accounting  by  an  executor  or 
administrator,  the  accounting  party  must  produce  and  file  a 
voucher  for  every  payment,  except  in  one  of  following  cases : 

1.  He  may  be  allowed,  without  avoucher,  any  proper  item 
of  expenditure,  not  exceeding  twenty  dollars,  if  it  is  sup- 
ported by  his  own  uncontradicted  oath,  stating  positively 
the  fact  of  payment,  and  specifying  when  and  to  whom  tie 
payment  was  made,  but  all  the  items  so  allowed  against  im 
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eaWe,  on  all  the  acooiiatiDgsof  all  tbe  executors  ocadminis- 
tratoiB  sliiUl  not  eioeed  five  huoilred  dolLirs. 

2.  If  he  proTOB,  b;  his  ovii  oath  or  nnotliei'tt  testitiionf, 
that  be  did  not  take  a  Toacher  when  be  made  the  paynieut. 
or  tbat  the  voucher  then  taken  by  biiu  lias  been  luat  or  de- 
atrojed,  he  may  he  allowed  auj  iieiii,  tba  payim  ut  oC  wbich 
he  Batisfftctorily  proveii  by  the  tesliinony  of  the  person  'o 
whom  he  made  it;  or,  if  that  pcrnon  is  dead  or  cannot,  a  ttr 
dUigent  Bearob,  ba  found,  by  any  competent  cvidi  nee  otiier 
than  his  ovn  oiitb  or  that  of  his  wife,  llul  an  nltowunce 
can  not  be  made,  qb  Bpeui&ed  in  this  scciion,  unUay  the  sur- 
rogate IB  BalJsfied  that  the  obargoiscorrect  and  just.  The 
Btmogut«  may,  at  any  time,  mako  no  order  reqnii  in^  the  av- 
oountiDg  party  to  make  and  file  hia  account,  or  to  iilt'od 
and  be  eiamined  under  ontL,  touching  his  reoeipta  ond 
diBbursementa,  or  touching  any  other  matter  relating  to  liin 
adminiatration  of  the  estate,  or  any  act  done  by  him  nudi-r 
color  of  bis  lattars,  or  after  the  decedent's  death  and  before 
the  lettera  irore  iasued,  or  touching  any  poreonul  property 
owned  or  held  by  the  decedent  at  the  lime  of  hia  death.  No 
profit  shall  be  made  by  an  executor  or  administrator  by 
Ihe  increnae,  nor  shall  he  anBtain  any  loss  by  the  deureaKe, 
without  his  fault,  of  any  part  of  the  estate  ;  but  bo  shiJl  ac- 
count for  aach  increase,  and  be  allowed  lor  such  decrease  on 
the  settlement  of  bis  accounts.  On  the  judicial  settlement 
of  the  account  of  an  execntoror  administtator.  the  surrogate 
may  allow  the  aocountiog  party  f'lr  property  of  the  dece- 
dent perished  or  lost  witnout  the  fault  of  the  acconuting 
party. 

§  2730.  [Am-d  1881,  1S93.]  On  the  Rettiement  of  the 
account  of  au  executor  or  administrator,  the  surrogate  must 
alio*  to  him  for  his  servicea,  and  it  thereby  more  t'lan  one. 
apportion  among  them  according  to  theaeivii-e^rendertd  by 
them  respectively,  over  nad  above  bis  or  their  expenses: 

For  receiving  and  paying  out  all  anuiH  of  money  not  ex- 
ceeding' one  thousand  dollars,  at  the  rate  of  five  per  cen- 


H'or  all  sums  above  eleven  thousand  dollars,  at  the  rale  of 

In  all  coses  snob  allowance  must  be  made  for  their  actual 
and  necessary  Fxpenses  as  appears  juat  aud  reaaonable.  If 
th-i  value  of  the  personal  property  of  the  decadent  amounta 
to  one  hundre.l  thousand  dollars  or  more,  over  aB  his  debta, 
eaoh  executor  or  administrator  ia  entitled  to  the  fall  com- 
penaalioa  on  principal  and  income  allowed  herein  to  a  aola 
executor  or  adiuinisirator,  unless  there  are  more  than  three, 
in  which  case  the  oompenBation  to  which  three  would  be 
^titled,  must  be  apportioned  among  them  according  to  the 
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services  rendered  by  them  respectiTely,  and  a  like  appor- 
tionment shall  be  made  in  all  capes  "where  there  shall  be 
more  than  one  executor  or  administrator.  Where  the  will 
provides  a  specific  compensation  to  nn  execntor  or  adminis- 
trator, he  in  not  entitled  to  any  allowance  for  his  Sf rTices, 
unless,  by  a  wiitten  instrument  filed  with  the  surrogato,  he 
renoances  the  specific  c9mpen8ation.  Where  successive  or 
different  letters  are  issued  to  the  same  x^ersou,  <  n  the  estate 
of  the  same  decedent,  iucluding  a  case  where  letters  testa- 
mentary, or  letters  of  general  administration  are  issued  to  a 
person  who  has  been  previously  appointed  a  temporal  y  ad- 
miaistrator,  he  is  entitled  to  compensation  in  one  capacity 
only,  at  his  election,  except  that  where  he  has  received  coui- 
pensation  ia  one  capacity,  he  is  entitled  to  the  excess,  if 
any,  of  the  compensation  allowed  by  law,  above  the  Bum 
which  he  has  already  received  in  the  other  capacity. 

§3731.  [Awi'd  1393.]  ;0a  the  judicial  settlemeut  of  the 
account  of  an  executor  or  administrator,  he  may  prove  any 
debt  owinp;  to  him  by  the  decedent.  Wh^re  a  contest  arises 
between  the  accounting  party  and  any  of  the  other  parties, 
respecting  property  alleged  to  belong  to  the  estate,  bnt  to 
which  the  accounting  party  lays  claim;  or  respecting  a  debt 
alleged  to  be  due  by  the  accounting  party  to  the  decedent, 
or  by  the  decedent  to  the  accounting  par'y;  the  contt  si 
must  be  tried  and  deteruiined  in  the  sarue  manner  as  any 
other  isiue  arising  in  the  surrogate's  court.  From  the  death 
of  the  decedent,  until  the  first  judicial  settlement  of  an 
account  of  his  executor  or  administrator,  the  running  of  the 
statute  of  limitations,  against  a  debt  due  from  the  decedent 
to  the  accounting  party,  cr  any  other  cause  of  action,  in 
favor  of  the  latter  against  the  decedent,  is  suspend*  d.  unless 
the  accounting  party  was  appointed  on  ttie  revocation  of 
former  letters  issued  to  another  person ;  in  M'hich  case,  the 
running  of  the  statute  is  so  suspended,  Irooi  the  grant  f*f 
letters  to  h^m,  until  the  first  judicial  settlement  of  his 
account.  After  the  first  jadicial  settlement  of  the'af*connt 
of  an  executor  or  administrator,  the  statute  of  limitations 
begins  again  to  run  against  a  dobt  due  to  him  from  the  de- 
cedent, or  any  other  cause  of  action  in  his  favor  agaia^t  the 
decedent. 

§  2732.  [Am'd  1893.]  If  the  deceased  died  intestate, 
the  surplus  of  his  personal  property  after  payment  of  debt<; 
and  if  he  left  a  will,  such  surplus,  after  the  jjayment  of 
debts  and  legacies  if  not  bequeathed,  must  be  distributed 
to  his  widow,  children,  or  next  of  kin,  in  mann  r  follow- 
ing; 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal 
poitiona  among  the  children,  anl  such  persons  as  legally 
represent  the  children  if  any  o£  them  have  died  befor-e  the 
deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives 
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of  tkem,  then  one-half  of  the  whole  surplus  shall  be  allotted 
to  the  widow,  and  the  other  half  distributed  to  the  next  of 
kin  of  the  deceased,  entitled  under  the  pro^ibions  of  this 
section. 

3.  If  the  deceased  leaves  a  widow,  and  no  descendant, 
parent,  brother  or  sister,  nephew  or  niece,  the  widow  shall 
be  entitled  to  the  whole  surplus;  but  if  there  be  a  brother 
or  sister,  nephew  or  niece,  and  no  descendant  or  parent,  the 
"^idow  shall  be  entitled  to  one-half  of  the  surplus  as  aboYe 
provided,  and  to  the  whole  of  the  residue  if  it  does  not  ex- 
ceed two  thousand  dollars;  if  the  residue  exceeds  that  sum, 
Bhe  shall  receive  in  addition  to  the  one-half,  two  thousand 
dollars;  and  the  remainder  shall  be  distributed  to  the  broth- 
ers and  sisters  and  thcr  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tiibuted  equally  to  and  among  the  children,  and  such  as 
legally  represent  them. 

6.  If  there  be  no  widow,  and  no  children,  and  no  repre- 
sentatives of  a  child,  the  whole  surplus  shall  be  distiibuted 
to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and  their 
legal  r.-presentatives. 

6.  If  the  deceased  leave  no  children  and  no  representa- 
tives of  them,  and  no  father,  and  leave  a  widow  and  a 
mother,  the  half  not  distributed  to  the  widow  shall  be  dis- 
tributed i^  equsd  shares  to  his  mother  and  brothers  aud  sis- 
ters, or  the  representatives  of  such  brothers  and  sisters; 
and  if  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed in  like  manner  to  the  mother,  and  to  the  brothers 
and  sisters,  or  the  representatives  of  such  brothers  and  ibis- 
ters. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descend- 
ant, the  father  shall  take  one-half  if  there  be  a  widow,  and 
the  whole,  if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother  and  no  child,  descend- 
ant, father,  brother,  sifter,  or  representative  ot  a  brother  or 
sister,  the  mother,  if  there  be  a  widow,  shall  take  one-half; 
and  the  whole,  if  there  be  no  widow.  • 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother, 
and  no  child,  or  descendant,  or  widow,  such  mother  shall 
take  the  whole  and  shall  be  entitled  to  letters  of  adminis- 
tration in  exclusion  of  all  other  persons.  If  the  mother  of 
such  deceased  be  dead,  tbe  relatives  of  the  deceased  on  the 
part  of  the  mother  shall  take  in  the  same  manner  as  if  the 
decea>>ed  had  been  legitimate,  and  be  entitled  to  letters  of 
administration  in  the  same  order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  de- 
ceased, entitled  to  share  in  his  estate,  are  all  in  equal  de- 
gree to  the  deceased,  their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  une- 
qual degrees  of  kindred,  the  surplus  shall  be  apportioned 
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among  those  entitled  thereto,  according  to  their  respective 
8ti)ckB;  so  that  those  who  take  in  their  own  right  shall  re- 
coive  equal  shares,  and  those  who  take  by  representation 
shall  roceivothe  share  to  which  the  parent  whom  they  rep- 
resent, if  liying,  would  have  been  entitled. 

12.  No  reprtsentation  shall  b  c  admitted  among  collaterals, 
after  brohers*  nnd  sisters*  children. 

13.  liel:itives  of  the  half-blood,  shall  take  equally  with 
those  of  the  whole  blood  in  the  same  degree;  and  the  repre- 
s  mtativcs  of  such  relatives  shall  take  in  the  same  m-inaer  as 
the  representatives  oC  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten 
before  his  death,  but  born  thereafter,  shall  take  in  the  same 
manner  as  if  they  had  been  born  iu  the  lifetime  of  the  de- 
ceased, and  had  survived  him. 

§  2733.   [Am'd  1893.]   If  any  child  of  snch  deceased  per- 
son have  been  advanced  by  the  deceased,  by  settlement  or 
portion  of  real  or  personal  property,  the  value  thereof  shall 
be  reckoned  with  that  part  of  the  surplus  of  the  per.sonal 
))i'operty,  whi  jh  remains  to  be  distributed  among  the  chil- 
dr-.'n;  and  if  such  advaucement  be  equal  or  supi-rior  to  the 
amount,  which,  according  to  the  preceding  section,  would 
be  distributed  to  sach  child,  as  Lis  share  of  such  surplus 
and  advancement,  such  child  and  his  descendants,  shall  be 
excluded  from  any  share  in  the  distribution  of  such  surplus. 
If  such  advancement  be  not  equal  to  such  ainouTit,  suQh. 
child  or  his  descendants  shall  be  entitled  to  receive  so  mncli 
only,   as  is  sufficient  to  mal  e  all  the    shares   of  all    the 
children,  in  such  sarplus  and  advancement,  to  be  equal,  as 
ne».r  as  can  be  estimated.     The  maintaining  or  educating, 
or  the    giving   of    money    to    a   child,  without    a    view 
to  a  portion  or    settlement  in  life,    shall  not  be  deemed 
an  advancement  within  the  meaning  of  this  section,  nor 
shall  the  foregoing  provisions  of  this  section  apply"  in  aMy 
case  where  there  is  any  real  property  of  the  intestate  to  de- 
scend'tohis  heirs.     Where  there  is  a  surplus  of  personal 
property  to  be  distributed,  and  the  advancement  consisted 
of  personal  property,  or  where  a  deficiency  in  the  adjost- 
ment  of  an  advancement  of  real  proptrtyis  cbargt-able  on 
jersonal  property,  the  decree  for  distribaitic  n,  in  the  surro- 
gate's court,  must  adjust  all  the  advancements  whiuh  have 
not  been  previously  adjusted  by  tbe  judgment  of  a  court  of 
CO. I jpetent  jurisdiction.    For  that  purpose,  if  any  person  to 
be  affected  by  the  decree  is  not  a  party  to  the  proceeding,  the 
surrogate  must  cause  him  to  be  brought  in  by  a  supple- 
mental citation. 

§2734.  [Am'd  1893.]  The  provisions  of  this  article 
respecting  the  distribution  of  property  of  deceastd  persons 
apply  to  the  personal  property  of  married  women   dying, 
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leaving  descendants  them  surviving.  The  hnsband  of  nny 
snch  deceased  luarried  vtroman  shall  be  entitled  to  the  same 
distribu'ive  share  in  the  personal  property  of  his  wife  to 
which  a  vMdow  is  entitled  in  the  personal  property  of  her 
husband  by  the  provisions  of  this  article  and  no  more. 

%2735.  [Repealed  1S93.] 

§  2730.  ]  Repealed  1893.] 

§  2737-  [Repealed  1893.] 

§2738-  [-Repealed  1893.] 

§  2739.  [Repealed  1893.] 

§2740.  \  Repealed  1S93,] 

§2741.  [Bepeo/ed  1893.] 

§  2742.  A  judicial  settlement  of  the  account  of  an  ex- 
ecutor or  administrator,  either  by  the  decree  of  the  surro- 
gate's court,  or  upon  an  appeal  therefrom,  isconclosive  evi- 
dence agains^  all  the  parties  who  were  duly  cited  or  ap- 
peared, and  all  persons  deriving  title  from  any  of  them  at 
any  time,  of  the  following  facts,  and  no  others: 

1.  That  the  items  allowed  to  the  aocouDting  pnrty,  for 
money  paid  to  creditors,  legatees,  and  next  of  kin,  for  nec- 
essary expenses,  and  for  his  services  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  nil 
the  interest  for  money  received  by  him,  and  embraced  in 
the  account  for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as 
collected,  is  all  that  was  colleHible,  at  the  time  of  the  set- 
tlement, on  the  dtbts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for 
the  decrease,  and  the  charges  against  him  for  the  increase,  in 
the  value  of  property,  were  correctly  made. 

§  2743.  Where  an  account  is  judicially  settled,  as  pre- 
scrlLied  in  this  article,  and  any  part  of  the  estate  remaiui, 
and  is  ready  to  be  distributed  to  the  creditors,  legatees, 
next  of  kin,  husband  or  wife  of  the  decedent,  or  their  as- 
si^ns,  the  decree  must  direct  the  payment  and  distribution 
thereof  to  the  persons  so  entitled,  according  to  their  respec- 
tive rights.  If  any  person,  who  is  a  necessary  party  for 
tbat  purpose,  has  not  been  cited  or  has  not  appeal  el,  a 
supplemental  citation  must  bei'^sued,  as  prescribed  in  soc- 
tion  two  thousand  seven  hundred  and  twenty-seven  of  this 
act.  Where  the  validity  or  a  debt,  claim  rr  distributive 
share,  is  not  disputed,  or  has  been  established,  the  decree 
must  determine  to  whom  it  is  payable,  tbe  sum  to  be  i^aid 
by  reason  thereof,  and  all  other  questions  concerning  the 
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same.  With  respect  to  the  matters  enumerated  in  this  sec- 
tion,  the  decree  is  conclusive  upon  each  party  to  the  special 
proceeding,  who  was  duly  cited  or~appeared ;  and  upon 
every  person  deriving  title  from  such  a  party. 

§  2744.  In  either  of  the  following  cases,  the  decree 
may  direct  the  delivery  of  an  unsold  chattel,  or  the  assign- 
ment of  an  uncollected  demand,  or  any  other  personal 
property,  to  a  party  or  parties  entitled  to  payment  or  dis- 
tribution, in  lieu  of  the  money  value  of  the  property  : 

1.  Where  all  the  parties  interested,  who  have  appeared, 
manifest  their  consent  thereto  by  a  writing  filed  in  the  sur- 
rogate's office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose 
of  payment  or  distribution,  would  cause  a  loss  to  the  parties 
entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not 
fix  it,  by  an  appraisement  under  oath,  made  by  one  or  more 
persons  appointed  by  the  surrogate  for  the  purpose. 

§  2745.  Where  an  admitted  debt  of  the  decedent  is  not 
yet  due,  and  the  creditor  will  not  accept  present  payment, 
with  a  rebate  of  interest ;  or  where  an  action  is  pending  be- 
tween the  executor  or  administrator,  and  a  person  claiming 
to  be  a  creditor  of  a  decedent ;  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of 
the  interest  and  costs,  be  retained  in  the  hands  of  the  ac- 
counting party ;  or  be  deposited  in  a  safe  bank,  or  trust 
company,  subject  to  the  surrogate's  order ;  or  be  x>aid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to 
the  payment  of  the  claim,  when  it  is  due,  recovered,  or  set- 
tled ;  and  that  so  much  thereof,  and  is  not  needed  for  that 
purpose,  be  afterwards  distributed  according  to  law. 

§  2746.  [Am'd  1886.1  When  a  legacy  or  distributive 
share  is  payable  to  an  infant,  the  decree  may,  in  the  discre- 
tion of  the  surrogate's  court,  direct  it,  or  so  much  of  it  as 
may  be  necessary,  to  be  paid  to  his  general  guardian,  to  be 
applied  to  his  support  and  education ;  or  when  it  does  not 
exceed  fifty  dollars,  the  decree  may  order  it  to  be  paid  to 
his  father,  and  if  his  father  be  dead,  then  to  his  mother,  for 
the  use  and  benefit  of  such  infant.  Said  court  may,  in  its 
discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or 
applied  as  aforesaid,  which  is  payable  to  an  infant,  to  be 
paid  to  the  general  guardian  of  such  infant,  upon  his  exe- 
cuting and  depositing  with  the  surrogate  in  his  office,  a 
bond  running  to  such  infant,  with  two  or  more  sufficient 
sureties,  duly  acknowledged  and  approved  by  the  surrogate, 
in  double  the  amount  of  such  legacy  or  distributive  share, 
conditioned  that  such  general  guardian  shall  faithfully 
apply  such  legacy  or  distributive  share,  and  render  a  true 
and  just  account  of  the  application  thereof,  in  all  respects, 
to  any  court  having  cognizance  thereof^  when  thereunto 
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reqiiired,  the  sureties  in  which  bond  shall  lustify  as  re- 
quired in  this  act.  The  said  court  may,  in  its  discretion, 
from  time  to  time,  authorize  or  direct  such  general  guar- 
dian to  expend  such  part  of  such  legacy  or  distributiye 
share,  in  the  support,  maintenance  ana  education  of  such 
infant  as  it  deems  necessary.  On  such  infant's  coming 
twenty-one  years  of  age,  he  shall  be  entitled  to  receive,  and 
his  general  guardian  shall  pay  or  deliver  to  him,  under  the 
direction  of  the  surrogate's  court,  the  securities  so  taken, 
and  the  interest  or  other  moneys  that  may  have  been  paid  to 
or  received  by  such  general  guardian,  after  deducting  there- 
from such  amounts  as  have  been  paid  or  expended  m  pur- 
suance of  the  orders  and  decrees  of  said  court,  so  made  as 
aforesaid  and  the  legal  commissions  of  such  guardian;  and 
the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward, 
for  the  same ;  in  case  of  the  death  of  said  infant,  before 
coming  of  age,  the  said  securities  and  moneys,  after  making 
the  deductions  aforesaid,  shall  go  to  his  executors  or  ad- 
ministrators, to  be  applied  and  distributed  according  to  law, 
and  the  general  guardian  shall  in  like  manner  be  liable  to 
account  to  such  administrator  or  executor.  If  there  be  no 
general  guardian,  or  if  the  surrogate's  court  do  not  order 
or  decree  the  pavment  or  disposition  of  the  legacy  or  dis- 
tributive share  in  some  of  the  ways  above  described,  then 
the  legacy  or  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  aforesaid,  whether  the  same  consists  of  money 
or  securities,  shall,  by  the  order  or  decree  of  the  surrogate's 
court,  be  paid  and  delivered  to  and  deposited  in  said  court, 
by  paying  and  delivering  the  same  to  and  depositing  it  with 
the  county  treasurer  of  the  county,  to  be  held,  managed, 
invested,  collected,  reinvested  and  disposed  of  by  him,  as 
prescribed  and  required  by  section  two  thousand  five  hun- 
dred and  thirty-seven  of  this  act.  The  regulations  con- 
tained in  the  general  rules  of  practice,  as  specified  in  section 
seven  hundred  and  forty-four  of  this  act,  and  the  provisions 
of  title  three  of  chapter  eight  of  this  act  apply  to  money, 
legacies  and  distributive  shares  paid  to  and  securities  depos- 
its! with  the  coimty  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect 
thereto,  or  with  respect  to  a  security  in  which  any  of  the 
money  has  been  invested,  or  upon  which  it  has  been  loaned, 
the  power  and  authority  conferred  upon  the  supreme  court  by 
section  seven  hundred  and  forty-seven  of  this  act.  Sections 
forty-six,  forty-seven,  forty-eight,  forty-nine,  fifty  and  fifty- 
one  of  part  two,  chapter  six,  title  three,  article  two,  of  the 
Revised  Statutes,  are  repealed. 

I  2747.  Where  the  person  entitled  to  a  legacjror  dis-  ioiN.T.688. 
tributive  share  is  unknown,  the  decree  must  direct  the 
executor  or  administrator  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or 
persons  who  may  thereafter  appear  to  be  entitled  thereto. 
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The  surrogate,  or  the  supreme  court,  upon  the  petition  of  a 
person  claiming  to  be  so  entitled,  and  upon  at  least  fourteen 
days*  notice  to  the  Attorney -General,  accompanied  with  a 
copy  of  the  petition,  may  by  a  reference,  or  by  directing 
the  trial  of  an  issue  by  a  juir,  or  othjBrwise,  ascertain  the 
rights  of  the  persons  interested,  and  grant  an  order  directing 
the  payment  of  any  money,  which  appears  to  be  due  to  the 
claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  State  with  respect  to  the  decedent's  estate. 
The  comptroller,  upon  the  production  of  a  certitied  copy  of 
the  order,  must  draw  his  warrant  upon  the  treasury,  for 
the  amount  therein  directed  to  be  paid  ;  which  must  be  paid 
by  the  State  treasurer,  to  the  person  entitled  thereto. 

01^'  ^'  §  8748.  The  decree  must  also  direct  the  executor 
c.  iBJto.  ^j.  administrator  to  pay  to  the  county  treasurer  a  legacy 
or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  two  years  from  the 
time  when  the  decree  is  made,  or  when  the  legacy  or  dis- 
tributive share  is  payable  by  the  terms  of  the  decree.  The 
money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate ;  or  pur- 
suant to  the  judgment  of  a  court  of  competent  jurisdiction. 

TITLE  V. 

Di»pofition  of  the  decedenfs  real  property ^  for  the  payment  of 
debts  and  funeral  expenses.  Distribution  of  the  proceeds. 

%  2749.  What  property  subject  to  this  title. 
2750.  Petition  ;  when  and  by  whom  presented. 
3751.  Creditor's  time  to  apply  extended  in  certain  cas^. 
2753.  Contents  of  petition. 

2753.  Proceedings  where  some  of  the  facts  are  unknown. 

2754.  Citation  thereupon. 

2755.  Hearing. 

2756.  Proof  of  debt  upon  which  judgment,  etc.,  has  been  rendered,  j 

2757.  The  last  section  qualified 

2758.  Decree  to  recite  debts. 

8759.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 

2763.  Id. ;  when  title  is  in  controversy. 

2768.  Id. ;  order  in  which  dLflEerent  parcels  are  to  be  sold. 

2764.  Id. ;  where  undivided  interest  or  precedent  estate  la  created 

by  the  will,  etc. 

2765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

2767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 

2768.  Order  directing  execution  of  decree. 

2769.  Id. ;  as  to  distinct  parcels  after  appeal. 

2770.  Id. ;  not  affected  by  death,  etc. 

2771.  What  credit  allowed  on  sale. 
27*2.  Mode  of  sale  ;  notice  thereof. 

2r73.  Distinct  parcels  to  be  sold  separately. 

8774.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Resale. 

8776.  Order  to  confirm  sale.    Conveyance  thereupon. 

3777.  When  conveyance  not  to  effect  purchaser  or  mortgagee  from 

heir,  etc.  • 

2778.  Effect  of  conveyance  in  other  cases. 
8779.  Contract  for  lands ;  how  sold.  -  _ 
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37S0.  Id.;pnrobueT'abondfcn[i>ymentthBreni»D. 

aTBl.  Id.;nhsniuMrseUDpH[taflitudmfty  besald. 

VSt.  Id.;  eBect  of  cODve^uice  ot  decedSDt'a  iutereat. 

37B3.  Id.i  effect  of  oonveyuce  or  part. 

3T8«,  PurcliMBr'B  title  not  sff«ctedbjoert»in  ir»gal»ria«»,  etc. 


arm.  id.;i 

aT94.  Dower  la  iHn'ds  under  contnut;  how  ooni] 
37911.  FnadsetitpiuifordowerihowlnTeated, 

3797,  £freot,npon  prooe«dlneB  under  tliiB  title, 

S7es.  Snrploemo'neT  on  (areoloiare  and  other 

XIK.  Id.i  bowl^hiited. 

asoo.  8ecnrttle8andleM««;«nrroBRte-8dutrre 

3S01,  BeititDtlan,  taruietjaubBeqiientl7dlK( 


^2719.     [ilm'dlB91.]  Real  propert;,  orwbioli  a  decedent  u 
diedseizeil,  acd  tlie  ioterest  of  a  decedent  in  real  property,    i^ 
held  b;  him  ander  a  ooatraot  for  the  parchaae  thereof,  made  U, 
either  with  him,  or  with  a  person  from  whom  he  derived  his 
interest,  maj  be  disposed  of,  for  the  payment  of  his  debts 
and  fnnerai  expeuses,  or  for  the  payment  of  j  ndc^ent  liens 
existing  thereon  at  his  death,  as  preaeribed  in  this  title  ;  ez- 
oapt  where  it  is  devised,  expressly  oiiarged  wit^  tlie  pay- 
ment of  debts  or  funeral  expenses,  or  is  exempted  from  levy 
and  sale  by  virtne  oC  an  exeontion,   aa  presoribed  in  title 
second  of  chapter  thirteen  of   this  act.      The  expression 
"fnneral  expenses,"  aa  need  in  this  title,  inolndee  a  reason- 
able  chtwge  tor  a  suitable  headstone. 


§3750.     [.dm'd  1885,  1891]     At  any  time  within   three   b: 
years  after  letters  were  flnt  daly  granted  within   the  stnte,   1" 
npon  the  estate  of  a  decedent,  nn  eiecntor  or  administrator,   V'. 
whether  sole  or  joined  in  the  letters  with  another  other  tg 
than  a  temporary  ndministrator,  or  a  person  holding  ajndg-  12 
ment  lien  npon  decedent's  real -property  at  the  time  ot  his  i° 
death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage  which  is  a  lien  upon  the  decedent's 
real  property,  may  present  to  the  surrogate's  oonrt,  from 
which  letters  were  istined,  a  written  petition,  duly  verified, 
praying   for  a  decree  directing  ^^  disposition  of  the  de- 
cedent^ real  property,  or  interest  in  renl  property,  spaci- 
fled  in  the  Inst  Rection,  or  so  much  thereof  as  is  necessary 
for  the  payment  of  his  debts  or  funeral  expenses,  or,  it  so 
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thereof,  at  decedent's  death  by  the  mortgage,  lease  or  sale 
at  public  or  private  sale  thereof ;  and  that  the  parties  named 
in  the  petition  and  aU  other  necessary  parties,  as  prescribed 
in  the  subsequent  sections  of  this  liUe,  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 


127N.Y.296.  §  2751.  [Am'd  1887.]  The  time,  during  which  an  action 
is  pending  in  a  court  of  record,  between  a  creditor  and  an 
executor  or  administrator  of  the  estate,  is  not  a  part  of  the 
time  limited  in  the  last  section,  for  presenting  a  petition, 
founded  upon  a  debt,  which  was  in  controyersy  in  the  ac- 
tion; if  the  creditor  has,  before  the  expiration  of  the  time  so 
limited,  filed,  in  the  clerk's  office  of  the  county  where  the 
real  property  is  situated,  a  notice  of  the  pendency  of  the 
action  specifying  the  names  of  the  parties,  the  object  of  the 
action,  and,  if  the  creditor's  debt  is  made  the  foundation  of 
a  counterclaim,  the  nature  of  the  counterclaim;  cont»iining 
a  description  of  the  property  in  that  county  to  be  affected 
thereby ;  and  stating  that  it  will  be  held,  as  security  for 
any  judgment  obtained  in  the  action.  A  notice  so  filed 
must  be  recorded  and  indexed,  and  may  be  canceled,  as 
prescribed,  with  respect  to  the  notice  of  pendency  of  an  ac- 
tion, in  article  ninth  of  title  first  of  chapter  fourteen  of  this 
act.  It  may  also  be  canceled  in  like  manner,  or  a  specified 
portion  of  the  property  nffected  thereby,  may  be  discharged 
irom  the  lien  thereof,  by  the  order  of  the  court  in  which  the 
action  is  pending,  made  upon  the  application  of  a  person 
having  an  interest  in  the  real  property,  upon  notice  to  the 
creditor,  and  upon  such  terms  as  justice  requires.  When- 
ever an  executor,  administrator,  or  creditor  of  a  deceased  per- 
son shall  have  commenced,  or  shall  hereafter  commence,  an 
action  in  any  court  of  competent  jurisdiction  of  this  state, 
for  the  purpose  of  setting  aside  any  fraudulent  conveyance 
of,  or  incumbrance  upon,  aoy  real  estate  ot  such  deceased 
person,  and  such  action  shall  have  been  decided  in  favor  of 
such  executor,  administrator,  or  creditor,  such  executor,  ad- 
ministrator or  creditor,  may,  at  any  time,  within  three  years 
after  the  final  determination  of  such  action,  have  and  main- 
tain an  action  or  proceeding  against  the  proper  parties,  in 
any  court  of  competent  jurisdiction  of  this  state,  for  a  sale 
of  such  real  estate,  and  for  a  distribution  of  the  proceeds  of 
such  real  estate  among  the  creditors  of  such  deceased  per- 
son and  other  persons  entitled  to  the  same  as  maybe  directed 
by  the  judgment  in  such  action. 


iDem.80.         ^  2752.    [Am'd  1894.]    The  petition  must  set  forth  the 
127N.T.296.   following  matters,  as  nearly  as  the  petitioner  can,   upon 

diligent  inquiry,  asc^^rtain  them  : 
1.    The  unpaid  debts  of  the  decedent,  and  the  nanib  of 

each  creditor  or  person  claiming  to  be  a  oze^tor  ;  and  the 
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name  of  each  penon  holdiuff,  or  okiming  to  bold,  a  lien  by 
jadgmant  doaketod  against  decedent  before  Mb  decease,  and 
also  the  eeveml  dates  o{  docket  of  all  or  an;  of  saoh  judg' 
ment  liens,  and  whether  sncb  jadgment  lien  or  liens  affert 
tlie  whole  or  part  of  the  decedent's  laal  property ;  and  the 
amonnt  of  the  unpaid  faneral  eipensea  of  the  decedent,  it 
any,  and  tbe  name  of  any  person  to  whom  BDj  Bom  is  dne  b; 
reason  Uiereof. 

2.  A  general  defloripldon  of  all  the  decedent's  real 
property,  and  intersBt  in  real  property,  vitbin  the  stale, 
-wliioh  may  be  disposed  of  as  prescribed  in  tbia  title  ;  a 
Btatement  of  tlie  Tfjae  of  raob  distinct  parcel ;  whether  it 
is  improved  or  not ;  whether  it  is  oocupied  or  not ;  and,  if 
occupied,  the  namp  of  each  occapant ;  whether  it  is  encum- 
bered by  a  mortg^e  Ilea  or  liens  together  with  a  statement 
of  the  amoaut  due  or  claimed  to  be  due  thereon.  YThere  tba 
petition  describes  an  interest  in  real  property,  specified  in 
section  two  thonsand  seyen  hundred  and  forty-nine  of  this 
act,  the  valne  of  the  interest  must  be  stated,  and  alBo  the 
Talue  of,  and  the  other  particnlarg,  specified  in  this 
section,  relatang  to  the  real  property  to  vnich  the  interest 
attaches. 

3.  The  names  of  the  husband  or  wife,  andof  alltbeheirs 
and  deviaeea  of  the  decedent,  and  also  of  every  other  per- 
son claiming  nnder  them,  or  either  of  them,  stoting  who,  if 
any,  are  infanta ;  the  age  of  each  infant,  and  the  name  of 
his  general  guardian,  if  any  ;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor  or  jui^ment  lienor,  tlie  name  of  each 
executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  execntor  or  odmin- 


^  S753.    (Jm'(11894.]    If ,  npon  diluent inqairy.  any  of 

the  matters  required  to  be  set  forth,  as  prescribed  in  the 
last  section,  can  not  be  ascertained  by  the  petitioner,  that 
fact  most  be  shown  to  the  surrogate's  satisfaction,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter,  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter.  If  the 
petition  is  presented  by  a  creditor  or  judgment  lienor,  the 
surrogate  may,  by  order,  require  the  esecntor  or  administra- 
tor to  render  such  an  account  or  other  statement,  as  he 
deems  aecessary  for  the  purpose  of  the  inquiry. 


9  they  con  be  upon  dU^ent  in- 
o  him  that  the  deblH,  judgment  liens 


320     DISPOSITION  OF  REAL  PROPERTY.     §§  2755-2756 

and  fimeral  expenses,  or  either,  can  not  be  paid,  without 
resorting  to  the  real  property,  or  interest  in  rcial  property, 
he  must  issue  a  citation  according  to  the  prayer  of  the  peti< 
iion.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the 
property  under  an  heir  or  devisee,  is  not  named  in  the  peti- 
tion, the  citation  mUst  also  be  directed  to  him.  tJnless  the 
executor  or  administrator  has  caused  to  be  published,  as 
prescribed  by  law,  a  notice  requiring  creditors  to  present 
their  claims,  and  the  time  for  the  presentation  thereof,  pur- 
Buant  to  the  notice,  has  elapsed,  the  citation  must  be 
directed  generally  to  all  other  creditors  of  the  decedent,  as 
well  as  the  creditors  named. 


34Hnn.60l.  §2755.  [Am*d  1887,  1893,  1894,]  Upon  the  retnm  of 
136N.Y.  419.  the  citation  the  surrogate  must  proceed  to  -hear  the  aUega- 
tions  and  proofs  of  the  parties.  A  creditor  of  the  decedent, 
or  a  judgment  lienor,  or  a  person  having  a  claim  for  unpaid 
funeral  expenses,  although  not  named  in  the  citation,  may 
present  and  prove  his  debt  or  lien,  and  thus  make  himself 
a  party  to  the  special  proceeding.  A  creditor  of  the  decedent, 
whose  claim  is  not  yet  due,  may  present  and  prove  his  debt 
and  have  the  same  established  upon  a  rebate  of  legal  inter- 
est, and  thus  make  himself  a  party  to  the  special  proceed- 
ings. An  heir  or  devisee,  or  a  person  claiming  under  an 
heir  or  devisee,  of  the  property  m  question,  although  not 
named  in  the  citjition,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  hens,  or 
funeral  expenses,  or  the  validity  of  a  debt,  due  or  unpaid, 
or  of  any  judgment  lien,  represented  as  existing  against  the 
decedent,  or  the  reasonableness  of  the  funerS  expenses ; 
may  interpose  any  defense  to  the  whole  or  any  part  thereof; 
and,  for  that  purpose,  may  mak^"  himself  a  party  to  the  spe- 
cial proceeding.  The  admission  or  allowance  by  the  exe- 
cutor or  administrator  of  a  claim  or  debt  of  any  creditor 
against  the  decedent  shall,  for  the  purpose  of  such  proceed- 
ing, be  deemed  an  establishment  tnereof,  unless  objection 
be  made  thereto  by  a  party  to  the  special  proceeding. 
Where  such  a  defense  arises  under  the  statute  of  limitation, 
an  act  or  admission  by  the  executor  or  administrator  does 
not  prevent  the  running  of  the  statute,  or  revive  the  delt, 
so  as  to  affect,  in  any  manner,  the  real  property  or  interest 
in  real  property  in  question. 


136N.Y.412.  §  27o6#  Where  a  judgment  or  decree  has  been  rendered 
against  an  executor  or  administrator^  for  a  debt  due  from 
the  decedent,  the  debt  is,  nevertheless,  deemed  a  debt  of 
the  decedent,  to  the  same  extent,  and  to  be  established  in 
the  same  manner,  and,  except  as  prescribed  in  the  next  sec- 
tion, subject  to  the  same  defences  as  if  an  action  had  not 
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been  brought  thereon.  But  a,  judgment  o 
upon  a  triS  njjon  tlio  merits,  in  preiuin 
the  debt  upon  the  hearins;  before  thu  surr 


1  The  dfbt,  for  which  the  judgme 
ciiunot  bp  Bllowed,  hh  njpimst  the  proper 
finy  greater  Kum  than  the  ainonnt  rtcov. 

2.  An  heir  or  derisee  of  any  of  the  pro 
or  u  purty  uluiming  under  an  hei^  or  devi^ 
in.  reduction  of  the  aiuount  clsiiaed  to  be 
ment  or  decree  ugainHt  the  decedent,  or  at 
or  udmimHtrator,  any  payment  or  cour 
be  allowed  to  him,  or  to  the  person  un 
in  an  aution  f  omtded  upon  the  debt 


§2768.  [-4m'(i  1894-1  The  decree  mr 
specify  Uie  amount  of  luich  dobt  eHlablisl 
rogat«,  as  a  vulid  and  subKisfiug  debt  agui 
estute,  or  »aa  just  and  reuaunable  chtu-^ 
penses,  and  must  determine  and  apeci 
each  judgment  lien  eutablished  before  1 
valid  and  subsisting  lien  existing  upon  tli 
or  some  part  thereof,  at  the  time  of  his 
decree  miiy  also  determine  the  amount 
unpaid  upon  any  mort^^e  or  mortgt^ei 
cedent's  death  ui>on  his  reid  property,  or  i 
of ;  and  the  decree  must,  in  like  man 
demands   presented   have  been  rnjectei: 

E resented  before  the  surrogate,  in  suppoi 
en  established,  must  be  filed  and  remair 


§2750.  [Ara'dlSU.}  A  decree  direi 
tion  of  real  property,  or  of  un  interest  in 
be  made  only  where,  after  duo  esomimit 
facts  have  been  estublished  to  the  satiafi 
rogute : 

1.  That  the  proceedings  have  been  in 
title. 

2.  Thot  the  debts,  or  liens  or  both,  fo 
which  the  decrees  made,  are  the  del>ts  ol 
are  just  and  reasonable  charges  for  his  fa 
are  liens  by  judgment  eiistiug  at  his  de 
property,  or  «pun  some  portion  thereof  ; 
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3.  That  they  are  not  secured  by  a  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or 
interest  in  real  property;  or,  if  a  debt  is  so  secured  or 
charged  upon  a  portion  of  the  real  property,  or  interest  in 
real  property,  that  the  remedies  of  the  creditor,  by  virtue  of 
that  charge  or  security,  have  been  exhausted. 

1  c  N.y.  110.  4.  That  the  property  directed  to  be  disposed  of  was  not 
effectually  devised,  expressly  charged  with  the  payment  of 
debts  or  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof  ;  or,  if  so  devised  or 
subject,  that  it  is  not  practicable  to  enforce  the  charge,  or 
to  execute  the  power,  and  that  the  creditor  has  efCectoally 
relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which 
could  have  been  applied  to  payment  of  the  decedent's  debts 
and  funeral  expenses,  has  been  so  applied  ;  or  that  the  exe- 
cutor or  administrators  have  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  into  monejr* 
and  applying  it  to  the  payment  of  those  debts  and  funeml 
expenses ;  and  that  it  is  insufficient  for  the  payment  of  th« 
same,  as  established  by  the  decree. 


§2760.  [ilm'cZ1885.]  If  the  facts  specified  in  the  last 
section  are  satisfactorily  established,  the  surrogate  must  in- 
quire whether  sufficient  money  can  be  raised,  advantage- 
ously to  the  persons  interested  in  the  real  property,  by  a 
mortgage  or  lease  of  the  real  property  of  which  the  decedent 
died  seized,  or  a  part  thereof.  And  to  that  end  he  shall 
appoint  three  competent  'disinterested  persons  to  examine 
and  appraise  each  parcel  of  such  real  property,  and  its 
rental  value  at  its  just  and  fair  market  value ;  they  shall 
forthwith  so  appraise  the  same,  make  a  report  tiiereof, 
signed  and  verified  by  at  least  two  of  them,  describing  each 
parcel,  and  stating  its  value  and  rental  value,  and  file  the 
same  in  the  surrogate's  office.  If  he  ascertains  that  the 
money  can  be  so  raised,  the  decree  must  direct  the  execu- 
tion of  one  or  more  mortgages  or  leases  accordingly  ;  but  a 
lease  shall  not  be  made  for  a  longer  time  than  until  the 
youngest  person  interested  in  the  property  leased  attains 
full  age.  A  mortgage  or  lease,  executed  pursuant  to  such 
a  decree,  has  the  same  effect  as  if  it  had  been  made  by  the 
decedent,  immediately  before  his  death. 


§  2761,  [Am'd  1885,  1894,]  Where  it  appears  to  the 
surrogate,  upon  the  inquiry  made  as  prescribed  in  the  last 
section,  that  sufficient  money  can  not  be  raised  advantage- 
ously to  the  persons  interested  in  the  real  property,  by 
mortgage  or  lease,  the  decree  must  direct  a  sale  of  the  real 
property,  or  Interest  in  the  real  property,  or  of  so  much 
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tliuruuf  aa  in  necessary,  in  order  to  pn;  the  debts,  jndguiont 
litiua  thereon,  and  funenil  expensea  of  the  decedent,  as 
estitlilished  in  the  decree,  at  public  or  private  sale.  Sncli 
decree,  iiowever,  may  provide,  if  it  appear  to  be  for  the  best 
interest  of  all  perBons  interested,  that  the  said  sale  be  mada 
subject  to  all  or  aay  specified  liens  hy  judgment  eiisting  at 
decedent's  deatli  on  said  real  proper^  or  any  portion  there- 
of, which  shall  have  been  eetablished,  and  the  amount 
thereof  determined  by  the  said  decree.  Where  a  Bale  of  ull 
the  real  property,  or  interest  in  real  property,  is  not  neces- 
eery  for  that  purpose,  but  enough  of  either  can  not  be  fM>ld, 
wiUiout  nuLQifeHt  prejudice  to  the  persona  interested,  the 
decree  nmy  direct  a  Bale  of  all  the  real  property,  or  all  the 
interent  in  real  property,  or  both,  or  of  such  a  part  of  e'ither 
as  the  surrogate  thinks  proper,  at  public  or  private  sale. 


§  3762.  Where  it  appears  that  any  of  the  real  property, 
of  which  the  decedent  died  seized,  cannot  be  sold,  without 
mnnifest  prejudice  to  the  persons  interested  theroin,  by 
reason  of  a  controversy  respecting  the  decedent's  title  there- 
to, or  interest  therein,  the  decree  may  direct  that  t^e  execu- 
tion thereof,  with  respect  to  that  property,  be  postponed, 
nntil  the  special  direction  of  the  surrogate.  In  that  case  a 
party  may  apply  at  any  time  afterwards,  upon  notice  to  the 
others  who  appeared,  for  an  order  directing  the  execution  of 
the  decree,  with  respect  to  the  property  so  reserved. 


§  2768.  Where  the  decree  directs  the  sale  of  two  or  i 
more  distinct  parcels  of  real  property,  of  which  the  dece-  ^ 
dent  died  seized;  or  his  interest  under  two  or  more  contracts 
for  the  purchase  of  distinct  parcels  of  re»l  property;  the 
decree  miy  direct  the  sale  to  be  made,  in  the  onler  which 
the  surrogate  deems  jnst,  unless  it  appears  that  one  or  more 
distinct  parcels,  of  which  the  ducedent  died  seized,  have 
been  devised  by  him,  ot  sold  by  bis  heirs  ;  in  which  case, 
the  several  distinct  parcels  must  be  sold  in  the  following 


2.  Property  so  descended,  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised,  and  has  not  be«n 
sold  by  the  devisee, 

1.     Property  so  devised,  which  has  been  sold  by  the  de- 


S27ftl.  Mnt'JlSdl.]  Where  the  decedent's  will  de- 
vises an  undivided  interest  in  real  property,  but  not  the 
whole  ot  his  estate  therein;  or  creates  a  precedent  estate 


r 


1 
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in  real  property;  or  where  an  heir  of  the  decedent  has  sold 
an  undivided  interest,  or  created  a  precedent  estate,  in 
real  property  which  descended  to  him;  the  entire  property, 
to  which  the  undivided  interest  or  precedent  estate  at- 
taches, must  be  sold.  But,  in  applying  the  proceeds  to  the 
payment  of  debts  and  funeral  expenses,  the  application  of 
the  proportion  of  the  proceeds,  belonging  to  the  devisee  or 
grantee  of  the  undivided  interest,  or  of  the  precedent 
estiite,  must  be  postponed  to  the  application  of  the  residue, 
in  the  order  prescribed  in  the  last  section,  in  like  manner, 
as  if  that  undivided  interest  or  precedent  estate  was  a 
distinct  parcel  of  the  property. 


§2766,  [^m*d  1685,  1894.]  A  decree  directing  that  real 
property  be  mortgaged,  leased  or  sold,  or  that  an  interest 
in  real  property  be  sold,  as  prescribed  in  this  title,  must 
describe  it  with  common  certainty;  and  must  direct  that  a 
mortgage,  lease,  or  sale  thereof,  for  the  purpose  of  paying 
the  debts,  judgment  liens  ordered  to  be  paid,  or  funeral 
expenses,  established  by  the  decree,  be  made  by  the  exe- 
cutor or  administrator,  upon  his  giving  the  bond  'i^re- 
scribed  by  law ;  or,  in  case  of  his  failure  so  to  do ,  by  a 
freeholder,  to  be  appointed  by  the  surrogate,  as  prescribed 
by  law;  and  in  case  a  sale  thereof  be  directed,  may 
authorize  the  same  to  be  made  at  private  sale,  at  a  pries 
not  less  than  the  value  thereof,  as  appraised  pursuant  to 
the  })rovi8ions  of  section  twenty-seven  hu&dred  and  sixty 
of  this  code. 


§  27  66.  Before  an  executor  or  administrator  can  execute 
a  decree,  directing  that  property  be  mortgaged,  leased,  or 
sold,  he  must  execute, and  file  with  the  surrogate,  his  bond, 
with  two  or  more  sureties,  to  the  people  of  the  State,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  sum 
to  be  raised,  if  the  decree  directs  a  mortgage;  or,  if  it 
directs  a  lease,  in  such  a  penalty  as  the  surrogate  thinks 
proper  ;  or,  if  it  directs  a  sale,  in  a  penalty  not  less  than 
twice  the  value  of  the  real  property,  or  interest  in  real 
property,  directed  to  be  sold.  The  bond  must  be  condi- 
tioned for  the  faithful  performance  of  the  duties  imi  osed 
upon  the  principal  by  the  decree;  for  the  payment  into 
the  surrogate's  court,  within  twenty  days  after  the  receipt 
thereof,  by  the  principal,  of  all  money  arising  from  the 
mortgage,  lease,  or  sale;  for  the  delivery  to  the  surrogate, 
within  the  same  time,  of  all  the  securities  taken  there- 
upon; and  for  the  accounting  by  the  principal,  for  all 
money  received  by  him,  whenever  he  is  required  so  to  do, 
by  a  court  of  com|>etent  jurisdictioUt 
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§2767.  Where  there  are  two  or  more  executors  or  ad- 
ministrators, if  either  of  them  fails,  within  such  time  as  the 
surrogate  deems  reasonable,  to  give  or  to  join  with  his  co- 
executors  or  co-administrators  in  giving,  a  bond,  as  pre- 
scribed in  the  last  section,  the  surrogate  may  direct  those 
-who  have  given  the  bond,  to  proceed  to  execute  the  decree, 
iBut  if  a  sole  executor  or  administrator,  or  all  the  executors 
or  administrators  so  fail,  the  surrogate  must  make  an  order, 
appointing  a  disinterested  freeholder  to  execute  the  decree. 
He  may  vacate  such  an  appointment,  and  make  a  new  ap- 
pointment, from  time  to  time,  as  the  case  requires.  A  person 
80  appointed  must  give  a  bond,  in  all  respects  like  that  re- 
quired from  an  executor  or  administrator,  as  prescribed  in 
tne  last  section.  In  making  such  an  appointment,  the  sur- 
rogate must  give  a  preference  to  a  competent  person  nomi- 
nated by  the  creditors,  whose  debts  have  been  established, 
or  a  majority  of  them  in  number  and  amount. 


S  27  68*  Where  an  executor  or  administrator,  or  a  free- 
holder appointed  as  prescribed  in  the  last  section,  has 
given  the  requisite  bond,  an  order  must  be  made,  reciting 
the  fact,  and  directing  him  to  proceed  to  execute  the  de- 
cree.  The  order  may  direct  the  execution  of  the  decree,  with 
respect  to  all  or  any  part  of  the  real  property,  or  auy  of  the 
interests  in  real  property,  specified  in  the  decree.  Where 
it  directs  the  execution  of  the  decree,  with  respect  to 
part  only,  an  order  to  execute  it  ^ith  respect  to  any  other 
part  or  parts,  may  be  made  from  time  to  time,  as  tiie  case 
xequirts.;; 


§  2  7  G9«  [Am*d  1894.  ]  Where  the  only  question,  upon  an 
appeal  taken  from  a  decree  directing  a  sale  of  real  property^ 
or  of  an  interest  in  real  property,  or  both,  relates  to  tibia 
validity  or  amount  of  a  debt  or  judgment  lien  established  by 
the  decree,  and  the  real  property  directed  to  be  sold,  or  to 
which  the  interest  directed  to  be  sold  attaches,  consists  of 
two  or  more  distinct  parcels,  the  sale  of,  or  with  respect  to 
one  or  more  of  which  will  suffice  to  pay  all  the  other  debts 
and  liens  so  established  and  directed  to  be  paid,  leaving 
enough  real  property,  or  interest  in  real  property  unsold  to 
satisfy  the  claim  drawn  in  question  upon  the  appeal,  the 
appellate  court  may,  upon  the  motion  of  any  party  to  the 
special  proceeding  in  the  surrogate's  court,  made  upon  notice 
to  ail  parties  to  the  appeal,  direct  the  surrogate's  court  to 
cause  the  decree  to  be  executed  with  respect  to  the  distinct 
parcels  of  real  property,  which  will  suffice  to  pay  the  debts 
andjudgment  liens  ordered  paid,  not  in  controversy;  and 
the  proceeds  of  a  sale,  made  pursuant  thereto,  to  be  distri- 
buted in  like  manner  as  if  the  decree  related  only  to  those 
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parcels  and  those  debts  or  liens ;  except  that  any  snrplns, 
which  may  remuiD  for  distribution  after  payment  of  Uiose 
debts  or  liens,  or  so  much  thereof  as  will  somce  to  pay  the 
demand  in  controversy,  must  be  paid  into  the  surrogate's 
court  and  retained  by  the  county  treasurer,  subject  to  the 
order  of  the  surrogate  to  abide  the  event  of  the  appeal.  But 
this  section  does  not  authorize  a  sale  of  any  distinct  pared, 
otherwise  than  in  the  order  prescribed  for  that  purpose,  in 
sections  twenty-seven  handred  and  sixty-four  and  tweniy- 
seven  hundred  and  sixty-five  of  this  act. 


^2770.  The  death,  removal,  or  disqualification,  before 
the  complete  execution  of  a  decree,  of  all  the  executors  or 
administrators,  who  have  been  directed  to  execute  it,  or  of 
a  freeholder  appointed  for  the  purpose,  does  not  suspend  or 
affect  the  execution  thereof ;  but  the  successor  of  the  person 
who  has  died,  been  removed,  or  become  disqualified,  must 
proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sor might  have  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties,  as  the  surro- 
gate prescribes. 

§2771.  Tho  surrogate  may,  in  the  order  directing  the 
execution  of  the  decree,  or  in  a  separate  order  made  before 
the  sale,  allow  a  sale  to  be  made  upon  a  credit,  not  exceed- 
ing three  years,  for  not  more  than  three- fourths  of  the  pur- 
chase-money, to  be  secured  by  the  purchaser's  bond,"  and 
his  mortgage  on  the  property  sold,  except  where  the  sale  is 
that  of  an  interest  under  a  contract ;  in  which  case,  the  order 
may  prescribe  the  security  to  be  given. 

§  2 7  72.  [Am*d  1885.]  Each  distinct  parcel  of  real  prop- 
er^ must  be  sold  in  the  county  where  it  or  a  part  thereof  is 
situated.  The  provisions  of  sections  one  thousand  three 
hundred  and  eighty-four,  one  thousand  three  hundred  and 
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eighty-five,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  four  hundred  and  thirty-four,  one  thousand  four 
hundred  and  Ihirty-five  and  one  thousand  four  hundred 
and  thirty-six  of  this  act  apply  to  a  public  sale  of  real  prop- 
erty, or  of  an  interest  in  real  property,  as  prescribed  in  this 
title.  In  making  the  application  each  provision  relating  to 
the  sheriff  is  deemed  to  apply  to  the  person  making  the 
sale,  pursuant  to  the  decree  and  the  order  directing  the 
execution  thereof.  A  private  sale  of  real  property,  or  of  an 
interest  in  real  property,  must  be  made  by  contract  in  writ- 
ing, subject  to  the  approval  of  the  surrogate. 

§  S778.  [Am'd  1885.]  Where  real  property  to  be  sold  at 
public  sale  consists  of  one  or  more  distinct  parcels,  the  per- 
son making  the  sale  must  cause  each  distinct  parcel  to  be 
separately  exposed  for  sale,  unless  otherwise  directed  in  the 
decree,  or  in  the  order  to  execute  the  same,  or  in  an  order 
subsequently  made  by  the  surrogate. 

§  2774.  An  executor  or  administrator  upon  the  estate,  a 
freeholder  appointed  to  execute  a  decree,  or  a  general  or 
special  guardian  of  an  infant,  who  has  an  interest  in  any  of 
the  real  property  to  be  sold,  shall  not,  directly  or  indirectly, 
purchase,  or  be,  or,  at  any  time  before  confirmation,  be- 
come interested  in  a  purchase  at  the  sale ;  except  that  a 
guardian  may,  when  authorised  so  to  do  by  the  order  of  the 
surrogate,  purchase,  in  his  name  of  office,  for  the  benefit  of 
his  ward.  A  violation  of  this  section  renders  the  purchase 
void. 

§  2776.  [Am'd  1885.]  The  person  making  the  sale  must, 
with  all  convenient  speed  file  with  the  surrogate  a  report  of 
the  sale.  The  surrogate  must  upon  notice,  given  in  such 
manner  and  for  such  a  length  of  time  as  he  thinks  proper, 
to  each  party  who  has  appeared,  inquire  into  the  proceed- 
ings ;  and  he  may  take  oral  testimony  respecting  the  same. 
If  he  is  of  opinion  that  the  proceedings  were  unfair ;  or 
that  the  sum  bid  for  the  whole,  or  for  a  distinct  parcel  o# 
real  property  separately  sold,  or  in  case  of  a  private  sale  of 
the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold, 
was  less  than  the  value  thereof  at  the  time  of  sale,  and  that 
a  sum  exceeding  that  bid,  or  in  case  of  a  private  sale,  ex- 
ceeding that  at  which  it  is  agreed  to  be  sold  at  least  ten  per 
centum,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained  upon  a  resale, — ^he  must  make  an  order  vacating 
the  sale,  either  wholly  or  with  respect  to  the  distinct  parcel 
affected,  and  directing  another  sale,  and  whether  it  shall  be 
at  public  or  private  sale,  notice  of  which,  in  case  of  a  public 
sale  thereof,  must  be  given,  and  the  sale  must  be  conducted 
as  in  this  title  prescribed  for  a  public  or  private  sale  as  may 
be  applicable. 

§  2776.  Where  a  sale  is  not  vacated,  the  surrogate  must 
make  an  order  confirming  it ;  and  where  it  is  vacated  as  to 
a  part  only  of  the  property  sold,  he  must  make  an  order 
confirming  it  as  to  the  residue.    An  order,  confirming  a 
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sale,  must  direct  a  person  making  the  sale  to  execute  the 
proper  conveyances,  upon  compliance,  on  the  part  of  the 
purchaser  or  purchasers,  with  the  terms  of  the  sale.  Tiie 
necessary  conveyancts  must  be  executed  by  that  person 
accordingly,  and  must  briefly  refer  to  the  decree,  the  order 
to  execute  it,  and  the  order  of  conJirmation, 

6  r  £>Z^.i'^^-      §2777.  A  conyeyance  of  real  property,  made  pursuant 

to  this  title,  does  not  affect,  in  any  way,  the  title  of  a  pur- 
chaser pr  mortgagee,  in  good  faith  and  for  yaiue,  from  an 
heir  or  devisee  of  the  decedent,  unless  letters  testamentary 
or  letters  of  administration,  upon  the  estate  of  the  decedent, 
were  granted,  by  a  surrogate  s  court  having  jurisdiction  to 
grant  them,  upon  a  petition  therefor^  presented  within  four 
years  after  his  death. 

§2778.  [ilm'dl894.]  Except  as  prescribed  in  the  last  sec- 
tion a  conveyance  of  real  property,  executed  upon  a  s«ile 
thereof,  pursuant  to  this  title,  vests  in  the  grantee  all  the  es- 
tate, right  and  interest  of  the  decedent  in  the  real  property 
so  conveyed,  at  the  time  of  his  death,  free  from  any  claim 
of  his  widow  for  dower,  which  has  not  been  assigned  to  her; 
but  subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage  or  otherwise,  whid^  existed  atthetimeof  his  death, 
unless  the  said  real  property  is  decreed  to  be  sold  free  and 
clear  from  thelien  of  any  judgment  or  judgments  established 
b  y  the  decree  and  ordered  to  be  paid  as  far  as  possible  from 
the  proceeds  of  such  sale,  as  provided  for  in  sections  twenty- 
seven  hundred  and  ninety-one  and  twenty-seven  hundred 
and  Dinety-three  of  this  act,  in  which  event  such  lien  or  liens 
shall  be  transferred  by  such  sale  from*  the  land  sold  to  the 
proceeds  thereof.  'Where  dower  has  been  assigned  to  the 
widow,  the  grantee  takes  the  part  of  the  property  to  which 
J^er  estate  in  dower  attaches,  subject  thereto, 

§  2779.  "Where  any  of  the  property  to  be  sold  consists 
of  nn  interest,  under  a  contract  for  the  purchase  of  real 
property,  and  any  payment  is  yet  to  be  made  upon  the  con- 
tract, the  sale  must  be  made  subject  to  all  payments,  there- 
after to  become  due  thereupon ;  and  it  may,  also,  if  the 
decree,  or  ihe  order  to  execute  the  decree,  so  directs,  be 
made  subject  to  all  payments,  previously  due  thereupon. 
If  the  sale  is  subject  to  any  payment,  the  terms  of  sale 
must  specify  the  penalty  and  the  number  of  sureties,  required 
in  the  bond  to  be  given  by  the  purchaser,  as  prescribed  m  the 
next  section,  and  must  stato  to  what  payments  the  sale  is 
subject. 

§  2780.  Where  a  sale  is  made  subject  to  any  payments, 
as  specified  in  the  last  section,  the  purchaser  must,  before 
the  bale  is  coofirmed,  execute  to  the  executor  or  adminis- 
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traior  of  the  decedent,  his  bond,  with  snreties,  for  the 
benefit  and  Indemnity  of  the  obligee  aud  hissnccessors.  and, 
also,  the  persons  entitled  to  the  interest  of  the  decedent  in 
the  lands  so  contracted  for,  in  a  penalty  at  least  twice  the 
amount  of  all  the  payments,  subject  to  which  the  sale  is 
made;  conditioned  that  the  purchaser  will  punctually  make 
all  those  payments,  and  will  fully  indemni^  the  obligee  and 
his  successors,  and  each  of  the  persons  so  entitled,  against 
all  demands,  charges,  costs,  and  expenses,  by  reason  of  any- 
thing contained  in  the  contract,  or  by  reason  of  uny  other  ob- 
ligation or  liability  of  the  decedent,  on  account  of  the  pur- 
chase of  the  property  ;  and  against  all  other  coyenants  and 
agreements  of  the  decedent,  to  and  with  the  vendor  of  the 
property,  in  relation  thereto. 

§  2781*  But  where  an  interest  under  a  contract  for  the 
purchase  of  real  property  is  liable  to  be  sold,  as  prescribed 
m  this  title,  the  decree,  or  the  order  for  the  execution 
thereof,  may  direct  a  sale  of  the  de^  edeLt's  interest  iu  a 
pjirt  only  of  the  property,  if,  in  the  opinion  of  the  surro- 
gate, such  a  sale  can  be  made  advant^igeously  to  the  estate 
of  the  decedent,  and  so  that  the  purchase  money  of  the 
part  sold  will  satisfy  and  discharge  all  the  payments,  to  le 
made  for  all  the  property  contracted  for,  according  to  the 
contract.  In  such  a  case  the  purchaser  is  not  required  to 
execute  a  bond. 

§  2782«  A  conveyance  of  the  decedent's  interest  in  all  the 
real  property  held  by  him  under  a  contract  for  tie  pur- 
chase thereof,  operates  as  an  assignment  of  the  contract  to 
the  purchaser  ;  and  vests  in  him,  his  heirs  and  assigns,  all 
the  right,  title,  and  interest  of  aU  the  persons  entitled,  at 
the  time  of  the  sale,  in  and  to  the  decedent's  interest  in  the 
real  property. 

§  278S.  A  conveyance  of  the  decedent's  interest  in  a 
part  only  of  the  real  property,  held  under  such  a  coii  tract, 
transfers  to  the  purchaser  all  the  decedent's  right,  title,  and 
interest  in  and  to  the  part  so  sold  ;  and  all  rights,  which 
would  be  acquired  thereto,  by  the  executor  or  administrator, 
or  by  any  person  entitled,  at  the  time  of  the  sale,  to  the 
interest  of  the  decedent  therein,  by  perfecting  the  title  to 
the  property  contracted  for,  pursuant  to  the  contract.  Upon 
fully  complying  with  the  contract,  the  purchaser  hns  the 
same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  cony  eyed  to  him  ;  and  the  executor  and  adminis- 
trator, or  his  assignee,  has  the  same  right  to  eo force  per- 
formance, with  respect  to  the  residue,  as  the  decedent  would 
have  had,  if  he  was  Hying.  Any  title  acquired  by  the  ex- 
ecutor or  administrator,  or  his  assignee,  with  respect  to 
the  part  not  told,  must  be  held  in  trust  lor  the  use  of  the 
persons  entitled  to  the  decedent's  interest ;  subject  to  the 
dower  of  the  widow,  if  any. 
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34Hun,coi.  §2784.  The  title  of  a  purchaser  in  good  faith,  at  a  sale 
pursnaui  to  a  decree  made  as  prescribed  in  th.>R  title,  is  liOf, 
lior  is  the  validity  of  a  mortgage  or  lease  made  as  preseril'ed 
in  this  title,  in  any  way  affected  by  any  of  the  follow  ing 
omissions,  errors,  defects,  or  irregularities;  except  so  far  as 
the  same  would  affect  the  title  of  a  purchaser  at  a  sale,  made 
pursuant  to  the  directions  containea  in  a  judgment,  rendered 
by  the  supreme  court  in  an  action : 

1.  "Where  a  petition  was  presented,  and  the  proper  per- 
sons were  duly  cited,  and  a  decree  directing  a  mortgage  or 
lease,  or  a  decree  for  a  sale,  and  an  order  directing  the  exe- 
cution thereof  were  made,  as  prescribed  in  this  title  ;  and 
the  decree  and  the  order,  if  any,  were  duly  recordt  d,  as 
prescribed  in  article  first  of  title  first  of  this  chapter;  by 
any  omission,  error,  defect,  or  irregularity,  occurring  be- 
tween the  return  of  the  citation,  and  the  making  of  the  de- 
cree, or  the  order  directing  the  execution  of  the  decree : 

2.  Where  an  order,  confirming  a  sale  and  directing  a 
conveyance,  has  been  made,  upon  proof,  satisfactory  to 
the  surrogate,  i hat  all  the  acts  have  been  done,  which  are 
required  by  luw  to  be  done,  afte-r  the  order  directing  the 
execution  of  the  decree,  to  authorize  the  surrogate  to  mako 
such  an  order  of  coDfirmation  ;  by  the  actual  omission  to 
do  such  an  act,  or  by  any  error,  defect,  or  irregularity  in 
the  same,  or  by  any  omission  in  the  recitals  of  &e  convey- 
ance. 


§  2785*  Where  the  records  of  the  surrogate's  court  have 
been  heretofore,  or  are  hereafter,  removed  from  one  place 
to  another,  in  either  the  same  or  another  county,  and 
twenti'-five  years  have  elapsed  after  a  sale  or  other  disposi- 
tion of  real  property,  or  of  an  interest  in  real  property,  as 
prescribed  in  this  title,  the  due  appointment  of  a  gunrdian 
for  each  infant  party  to  the  special  proceeding  must  be 
presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 


§  2786«  [Am*d  1894.]  The  proceeds  arising  from  a  mort- 
gage, lease  or  sale,  made  as  prescribed  in  this  title  must  be 
paid  into  the  surrogate's  court  by  the  executor,  administra- 
tor or  freeholder  receiving  the  same.  For  that  purpose,  he 
must  fay  them  to  the  county  treasurer,  to  the  credit  of  the 
special  proceeding,  to  be  retained  by  him,  as  prescribed  in 
section  twenty-five  hundred  and  thirty-seven  of  this  act. 
Upon  payment  being  so  made  the  Iieira  and  devisees  of  the 
decedent,  and  their  assigns  and  all  the  decedent's  remaining 


§§  2787-2789    DISPOSITION  OF  REAL  PROPERTY.     329 

real  property,  and  interest  in  real  property,  held  nnder  a 
contract  for  the  purchase  thereof,  are  exonerated  from  the 
debts  and  liens  established  by  the  decree  and  ordered  to  be 
paid,  or  established  and  ordered  to  be  paid  as  prescribed  in 
the  next  section  but  one,  as  far  as  the  proceeds  so  paid  over 
are  suf&cient,  after  deducting  the  costs  and  expenses  allowed 
by  the  surrogate,  to  satisfy  those  debts  or  Uens. 


§  27S7.  Immediately  after  the  payment  into  court  of 
the  proceeds  of  a  mortgage,  lease,  or  sale,  as  prescribed  in 
the  last  section,  the  snrrogate  must  cause  notice  of  the  time 
and  place  of  making  the  distribntion,  to  be  published,  at 
least  onee  in  each  of  the  six  weeks  immediately  preceding 
the  same,  in  a  newspaper  published  in  the  county  of  the 
surrogate. 


i  2788«  [Am*d  1894.]  At  the  time  and  i)laoe  designated 
in  the  notice,  or  at  the  time  and  place  to  which  the  hearing 
is  adjourned,  the  surrogate  must  hear  the  allegations  and 
proofs  of  the  creditors  or  lienors,  and  of  the  persons  inter- 
ested in  the  estate,  or  in  the  application  of  the  proceeds,  re- 
specting any  demands  against  tiie  decedent  orf(  r  )  s  funeral 
expenses,  then  presented,  which  had  not  been  r  ^  lis  bed  or 
rejected  before  making  the  decree.    The  prov  s  of  this 

title,  relating  to  contesting  and  establishing  deb.  .-^ .  •  r  judg- 
ment liens,  and  as  to  payment  of  Judgn  eiit  liens, 
and  preserving  the  evideuce  thereof,  before  mak- 
ing the  decree,  apply  to  the  proceedings  respecting  any  de- 
mand so  presented.  A  debt  or  judgment  lien,  which  was 
established  by  the  decree,  may  be  again  controverted, 
upon  the  hearing  provided  for  in  this  section,  upon 
the  discovery  of  new  evidence  impeaching  the  same,  and 
upon  such  a  notice  to  the  claimant  as  the  surrogate  directs, 
but  not  otherwise. 


§  2789*  [Am* d  ISM.']  Where  the  decree  was  executed 
with  respect  to  a  part  only  of  the  real  property,  or  interest  in 
real  property,  specified  therein,  and  the  proceeds  of  the  sale 
are  insufficient,  after  paying  the  costs  and  expenses  thereof, 
to  satisfy  all  the  debts  esteblished  by  the  decree,  and  all 
juJgment  liens  established  and  decreed  to  be  paid  therefrom, 
together  with  the  demands  established  as  prescribed  in  the 
last  section,  and  all  other  sums  payable  out  of  the  same,  as 
prescribed  in  the  last  seciion,  and  all  other  sums  payable 
out  of  the  same,  as  prescribed  in  this  title,  the  surrogate 
must  make  an  order,  as  prescribed  in  section  twenty- 
seven  hundred  and  sixty- eight  of  this  act,  directing 
the  execution  of  the  decree,  with  respect  to  the  remainder, 
or  so  much  thereof  as  is  necessary.  The  proceedings 
thereupon  and  subsequent  thereto  are  the  same  as  npon 
and  subsequent  to  the  first  order  for  the  execution  of  the 
decree 


:c 
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§  2790*  Upon  the  hearing,  provided  for  in  the  last  section 
but  one,  or  upon  the  hearing  after  the  fnrther  execation  of 
the  decree,  as  prescribed  in  the  last  section,  the  sntrogate 
mnst  also  hear  the  allegations  and  proofs  of  any  person,  who 
claims  a  right  to  the  surplus  money,  or  any  part  thereof.  A 
daim  so  made  may  be  contested  by  any  other  person  making 
a  like  claim. 


§  2791.  [Am'd  1894.]  The  BQrro|;ate  must,  by  supple- 
mental decree,  made  and  recorded  in  like  manner  as  the 
first  decree,  determine  the  rights  of  the  creditors,  judgment 
lienors  and  other  persons  interested,  to  share  in  the  pro- 
ceeds, and  direct  the  distribution  tliereof  accordingly. 
Where  the  rights  of  creditors  or  judgment  lienors 
are  established  and  their  claims  decreed  to  be  paid, 
and  there  is  a  surplus,  respecting  the  distribution  of 
which  a  contest  arises,  he  may  make  a  supplemeutary 
decree,  proyiding  for  the  payment  of  the  creditors  and 
judgment  lienors,  only ;  and  reserving  all  qnestions  as  to 
the  distribution  of  the  smrplus,  to  be  settled  by  a  second 
supplementary  decree.  An  appeal  may  be  taken  from 
eitJier  of  the  supplementary  decrees  by  any  person 
aggrieved  thereby,  as  from  the  first  decree  ;  except  that  it 
is  not  necessary  or  proper  to  make  any  creditor  or  judg- 
ment lienor  a  party  to  an  appeal  from  the  second  supple- 
mentary decree. 


§  2792.  Each  supplementary  decree  must  fix  the  sum 
to  DC  paid  or  invested,  as  prescribed  in  the  following  sec- 
tions of  this  title,  as  far  as  they  can  be  then  fixed.  If  any 
sum  cannot  be  then  fixed,  it  may  be  fixed  by  the  order 
of  the  surrogate  subsequently  made..  The  surrogate  must 
cause  a  certified  copy  of  each  supplementary  degree,,  and 
of  each  order,  to  be  delivered  to  the  county: 'Measurer, 
who  must  distribute,  pay  over,  or  invest  the  proceeds  in  his 
hands,  as  directed  thereby. 


§  2793.  [Am*d  1886, 1893,  1894.]  Money  paid  into  the 
stirrogate's  court,  as  prescribed  in  this  title,  must  be  dis- 
tributed by  the  supplementary  decree  in  the  following 
order : 

1.  The  charges  and  expenses  of  the  mortgage,  lease  or 
sale,  and  of  the  publication  of  the  notice  of  distribution,  and 
the  otikier  actual  disbursements  attending  the  distribution, 
must  first  be  paid. 
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2.  Where  an  interest  nnder  a  contract  for  the  purchase 
of  real  property  was  sold,  all  sums  of  money,  which  were 
due  at  the  time  of  the  sale,  pursuant  to  the  contract,  and  were 
not  assumed  by  the  purchaser,  must  next  be  paid  out  of  the 
proceeds  of  the  sale  of  that  interest. 

3.  Out  of  the  remainder  of  the  money  arising  upon  a  sale, 
the  claim  of  dower  of  the  decedent's  wife,  if  any,  which  has 
not  been  assigned  to  her  must  be  satisfied,  by  setting  apart, 
for  investment,  one- third  of  the  gross  proceeds  of  the  prop- 
erty, to  which  her  right  of  dower  attaches ;  uuless;  within 
such  time,  and  upon  such  notice  to  her,  as  the  surrogate 
deems  reasonable,  she  presents  an  instrument  under  seal, 
acknowledged  or  proved  and  certified,  in  like  manner  as  a  . 
deed  to  be  recorded  in  the  county,  whereby  she  consents  to 
aocept,  in  lieu  of  her  dower,  a  sum,  to  be  ascertained  by  the 
surrogate,  equal  to  the  value  of  her  right  of  dower  in  the 
grross  proceeds,  according  to  the  principles  applicable  to  life 
annuities  ;  and,  if  she  present  such  an  instrument,  by  pay- 
ing to  her  such  a  sum.  If  it  shall  appear  to  the  surrogate 
that  the  decedent's  widow  is  an  infant,  lunatic,  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has 
been  appointed,  upon  proof  that  it  will  be  for  the  best  inter- 
est and  advantage  of  the  estate jaf  such  infant,  lunatic  or  in- 
competent Avidow,  the  sucrogate  must  authorize  and  direct 
such  |;uardian  or  committee,  in  the  name  of  such  infant^ 
lunotLD  or  incompetent  widow,  having  such  dower  right,  to 
execute  an  instrument  under  seal,  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  whereby  such  guardian  or  committee  shall 
consent  to  accept  in  lieu  of  dower  a  sum  to  be  ascertained  by 
the  surrogate  as  above  provided,  according  to  the  principles 
applicable  to  life  annuities  ;  and  upon  presentation  of  such 
an  instrument  to  the  surrogate,  the  value  of  the  right  of 
dower  so  ascertained -by  him  shall  be  paid  to  such  guardian 
or  committee.  Such  instrument  shall  have  the  same  force 
and  effect  as  a  deed  oil  instrument  executed  and  acknowl- 
edged bj^a  competent  person. 

4.  Out  of  the  remainder  of  tne  money,  arising  upon  a  i  conn.  167. 
mortgage,  lease  or  sale,  must  be  paid  the  costs  of  the  special 
proceedings  awarded  to  the  petitioner  in  the  decree. 


5 .  Out  of  the  remainder  of  the  money  must  be  paid  in  full  2  Dem.  129. 
or  to  such  extent  as  the  money  applicable  thereto  will  pay 
the  same,  and  according  to  their  respective  priorities,  all 
judgmentliens  established  and  ordered  paid  by  the  decree, 
upon  either  the  first  or  second  hearing,  and  which  were  not 
disallowed  or  held  invalid  by  either  of  such  decrees.  But 
no  part  of  such  moneys  arising  from  the  disposition  of  any 
real  property  of  decedent,  or  any  portion  thereof,  shall  be  ap- 
plied toward  Uie  payment  of  any  judgment  lien  established 
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by  the  decree,  except  where  snch  proceeds  have  arisen  from 
the  disposition  of  sach  real  property,  or  a  portion  thereof, 
npon  which  saidjadgment  lien  is  established  by  decree  as 
existing  at  the  decedent's  death. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid  the 
snm,  if  any,  which  has  been  found  to  be  due  to  the  execator 
or  administrator,  npon  a  judicial  settlement  of  his  account, 
after  applying  thereupon  the  proceeds  of  the  personal  prop- 
erty. But  tlSs  subdivision  does  not  authorize  the  repay- 
ment to  an  executor  or  administrator,  of  any  sum  paid  by 
him  to  a  creditor  of  the  decedent,  exoeeding  the  proportion 
which  thnt  creditor  would  be  entitled  to  receire  from  the 
estate  of  the  decedent,  npon  the  distribution  of  all  the  assets 
of  the  decedent,  and  the  proceeds  of  property  disposed  of  as 
prescribed  in  this  title. 

7.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
fall,  the  reasonable  funeral  expenses  of  the  decedent,  to  the 
persons  whose  claims  therefor  wt-re  established  and  recited 
as  debts  in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  other  debts,  which  were  established  and  recited  in 
the  first  decree,  and  were  not  rejected  upon  the  second  bear- 
ing ;  or,  if  there  is  not  enough  for  that  purpose,  they,  or  bo 
much  thereof  as  the  money  applicable  thereto  will  pay, 
must  be  paid  in  the  order  prescribed  by  law  for  payment 
of  a  decedent's  debts  by  an  .execator  or  administrator  out  of 
the  personal  assets  wiwout  giving  preference  to  rent,  or  to 
a  specialty,  or  to  any  demana  on  account  of  an  actioo  pend- 
ing thereupon  ;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest. 

9.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
like  manner,  the  debts  first  est^ablished  by  the  supplemen- 
tary decree,  or  so  much  thereof  as  the  remainder  will  pay. 

10.  If  any  surplus  remains,  it  mnst  be  distributed  among 
the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  who  have  pre- 
sented and  proved  liens  upon  the  interest  of  those  heirs  or 
devisees,  or  persons  claiming  under  them,  which  were  cutofif 
by  the  sale,  according  to  their  respective  rights  and  priori- 
ties, as  established  in  the  supplementary  deci  ee.  But,  if 
the  proceeds  of  any  of  the  property  sold  have  been,  or  were 
to  be,  converted  into  personal  property,  pursuant  to  a  di- 
rection contained  in  the  decedenrs  will,  the  surplus  pro- 
ceeds of  that  part  of  the  property  must  be  paid  to  the  per- 
sons entitled  thereto,  by  the  terms  of  the  will.  Any  person 
having  a  ri^^ht  of  tenancy  \>y  the  courtesy  in  suchsurplns 
mny,  if  he  so  elecfs,  receivo  thtrefrcn  a  g  oss  sum  in  safis- 
faction  of  such  right. 
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^  2794.  The  oLum  of  dower  of  Oio  decedent's  w: 
real  property  held  hy  the  daoedent,  nndei  a  oonttBot  fi 
pardiasa  thrreof.  which  muit  be  utisfled,  as  preacrit 
snbdiTieioa  third  of  the  last  saotion,  extends  only  to  tl 
nmd  intereBt,  dnrins  her  bfe,  upon  ons-thiid  of  the  hi 
remaining,  after  dednctinK  from  the  moneyBrismc  upc 
stde,  all  soma  doe  from  the  decedent,  at  the  time  i3  Ui< 
for  the  real  property  so  oontraoted  and  sold. 


_   .  .  ,         a  aeonritiea  of  the  State,  < 

United  Slates,  or  in  permanent  mortgage  BeonritieB,  bi 

interest  payable  annnally,  or  ofteoer.     The  iatereat,  or 
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income,  must  be  paid  by  the  county  treasurer  to  the  widow, 
during  her  life.  After  her  death,  the  county  treasurer,  un- 
der the  direction  of  the  surrogate's  court,  manifested  in  an 
order  duly  entered,  must  sell  the  public  securities,  or  collect 
the  sums  loaned  upon  mortgage,  and  distribute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prescribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the 
money,  after  satisfying  the  claim  for  dower. 

§  8796.  [Am*d  1882.]  Where  surplus  money  is  dis- 
tributable to  an  infant,  or  where  the  interest  in  the  property, 
represented  by  it  consisted  of  a  precedent  estate  and  a  re- 
mainder or  reversion  ;  the  decree  must  provide,  as  the 
judgment  of  the  supreme  court  would  provide,  in  an 
analogous  case,  for  the  investment  of  the  money  in  the 
public  securities  of  the  state,  or  of  the  United  States  ;  or 
for  the  loan  thereof,  secured  by  bond  and  by  mortgage 
upon  unincumbered  real  property  within  the  state,  worth 
at  least,  exclusive  of  buildings  thereupon,  twice  the  sum 
lent :  and  for  the  pa3rment  of  the  income,  until  ths  major- 
ity of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus 
money  is  distributable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  paid  to 
bis  general  guardian  upon  the  latter  giving  such  additional 
security,  if  any,  as  the  surrogate  directs,  or  if  it  is  one 
hundred  dollars  or  less,  that  it  be  deposited  by  the  county 
treasurer  in  a  savings  bank  or  trust  company,  designated 
by  the  surrogate,  and  that  the  interest  or  income  thereof  be 
applied  to  the  use  of  the  infant  until  its  majority. 

§  8797.  The  conunencement  or  pendency  of  an  action 
or  sjiecial  proceeding,  having  for  its  object  the  sale,  either 
alMolutely  or  contingently,  of  property  liable  to  be  dis- 
ptv«tHi  of  as  prescribed  in  this  title  ;  or  the  foreclosure  by 
advertisement,  of  a  mortgage  thereupon  ;  or  any  proceeding 
to  sell  such  property,  taken  pursuant  to  a  judgment,  or  by 
virtue  of  an  execution,  does  not  affect  any  of  the  proeeed- 
in^$i:«i  taken  as  prescribed  by  this  title,  unless  the  surrogate 
80  dinvis.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to  execute  the  decree,  with  respect  to 
th<?  pn^j^rty  affected  by  the  action,  or  specioJ  proceeding, 
wr  by  the  proceedings  then  pending,  until  the  determination 
tht*n\^f,  IV  the  further  order  of  the  surrogate  with  respect 
th<»f\Siv  If,  in  the  course  thereof,  a  s^  of  any  of 'the 
IMx^vrty  has  been  made,  before  making  the  decree  in  the 
surrvMpiU*  s  court,  the  decree  must  provide  for  the  applica- 
tK\»i  ^\f  the  surplus  proceeds  belonging  to  the  decedent's 
<^isHti\  If  siich  a  sale  is  made  afterwards,  the  directions 
iNMUs-^uuxi  in  the  decree,  relating  to  the  property  sold,  are 


^Kv»««\l  lo  n^lHle  to  those  proceeds. 

f^H^Nft    ,  .,t  V;^^^-^  I  ^"'**'  ^^*^'\1  ,  Where  renl  property,   or  an  in. 
W  A  V  .s*4,  '^  *^^^'  »  »  i><4l  prx>i>*rty,  liable  to  be  dispoBed  of  as  prt scrih.o 
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ia  tliis  title,  is  sold,  in  aa  aclion  or  a  Hpeciol  proceeding 
spedfied  Id  the  Inst  BeoLion.  to  satisfy  n  mortgage  or  other 
lieu  tbereupoQ,  whiuh  aai:med  during  tlin  decedent's  life- 
time ;  and  letters  teetamentary  or  lettera  of  administratiuD, 
upon  the  decedent's  estate  were,  within  loiir  jeara  btfoie 
the  sale,  iasaed  from  a  euirogale's  cmrl  of  the  State  bavioij 
jiirisdiction  to  grant  tham;  the  surplus  money  must  be  paid 
into  the  BunroBftte's  court  from  which  the  lettera  isaued, 
pursuant  to  theproTiBiousof  section  twentj-fire  handitd 
and  thirty- seven  of  this  cole,  and  the  receipt  of  the  county 


i  oontoined  in  a  jatlgment  or  order  the  surplus 
ing  attcrpajmentot  all  the  liens  upon  the  property, 
chargeable  upon  Ihe  proceeds,  which  existed  at  the  time  o( 
the  d.-cedent  B  death,  must  be  bo  puid.  If  the  sale  was  made 
in  any  otjier  manner,  the  lurplriB  exceeding  the  lien  to 
satisfy  which  the  pr  iperty  was  sold,  and  the  coats  and  ex- 
peDses  muBt,  within  thirty  days  KFter  the  receipt  o(  the 
money  from  wliich  it  accrues,  be  so  paid  over  by  toe  pereoa 
receiving  that  money.  . 

gS799,  [Am'dieSl.]  Where  money  ispald  into  a  sur-  t 
rogate'8  court,  as  prescribed  in  tlie  laat  section,  and  a  peti-  ^ 
tion  for  the  disposition  of  properly,  as  prescribed  in  fliis  Jj 
title,  ia  pending  before  him  ;  or  is  presented  at  any  time 
before  the  distribution  of  the  money  ;  the  money  muat  be 
distributed  as  if  it  was  the  proceeds  of  the  decedenl's  real 
property,  sold  pursuant  lo  the  decree.  If  such  a  petition 
IB  not  pending  or  presented,  or  if  a  decree  for  the  disposi- 
lion  of  the  decedent's  property  ia  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree,  directing  Ibe  distri- 
bution of  the  money  among  the  persons  entitled  thereto, 
may  be  presented  by  any  of  those  ptr^iona.  Bach  person, 
who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale,  must  be  cited  to  Bhow  cause,  why  such 
a  decree  should  not  be  made.  Service  of  the  citation  may 
be  made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  pre- 
ceding Ihe  return  day  thereof,  except  that  personal  service 
must  t>e  made  upon  the  husband,  wife,  heirs  and  devisee! 
of  the  decedent,  and  alsoupon  every  other  person  claiming 
under  them,  or  either  of  tliem,  who  resides  in  this  Slate. 
Upon  the  return  of  (he  citation,  the  rights  and  priorities 
-  of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  be  made,  as  if  it  was  the  pioceedsof 
real  property  sold. 

g  S800.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  security  taken  or  au  investment  made,  pursuant  to 
any  provision  thereof,  must  be  taken  or  made  in  the  name 
of  the  county  treasurer,  adding  hts  official  title,  and  his 
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income,  must  be  paid  by  the  county  treasurer  to  the  widow, 
during  her  life.  After  her  death,  the  county  treasurer,  un- 
der the  direction  of  the  surrogate's  court,  manifested  in  an 
order  duly  entered,  must  sell  the  public  securities,  or  collect 
the  sums  loaned  upon  mortgage,  and  distribute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prescribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the 
money,  after  satisfying  the  claim  for  dower. 

§  8796.  [Am'd  1882.]  Where  surplus  money  is  dis- 
tributable to  an  infant,  or  where  the  interest  in  the  property, 
represented  by  it  consisted  of  a  precedent  estate  and  a  re- 
mainder or  reversion  ;  the  decree  must  provide,  as  the 
judgment  of  the  supreme  court  would  provide,  in  an 
analogous  case,  for  the  investment  of  the  money  in  the 
public  securities  of  the  state,  or  of  the  United  States  ;  or 
lor  the  loan  thereof,  secured  by  bond  and  by  mortgage 
upon  unincumbered  real  property  within  the  state,  worth 
at  least,  exclusive  of  buildings  thereupon,  twice  the  sum 
lent ;  and  for  the  payment  of  the  income,  until  the  major- 
ity of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus 
money  is  distributable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  paid  to 
his  general  guardian  upon  the  latter  giving  such  additional 
security,  if  any,  as  the  surrogate  directs,  or  if  it  is  one 
hundred  dollars  or  less,  that  it  be  deposited  by  the  county 
treasurer  in  a  savings  bank  or  trust  company,  designated 
by  the  surrogate,  and  that  the  interest  or  income  thereof  be 
applied  to  the  use  of  the  infant  until  its  majority. 

§  8797.  The  commencement  or  pendency  of  an  action 
or  special  proceeding,  having  for  its  object  the  sale,  either 
absolutely  or  contingently,  of  property  liable  to  be  dis- 
posed of  as  prescribed  in  this  title  ;  or  the  foreclosure  by 
advertisement,  of  a  mortgage  thereupon  ;  or  any  proceeding 
to  sell  such  property,  taken  pursuant  to  a  judgment,  or  by 
virtue  of  an  execution,  does  not  affect  any  of  the  proceed- 
ings taken  as  prescribed  by  this  title,  unless  the  surrogate 
so  directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to  execute  the  decree,  with  respect  to 
the  property  affected  by  the  action,  or  special  proceeding, 
or  by  the  proceedings  then  pending,  until  the  determination 
thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  in  the  course  thereof,  a  sale  of  any  of  the 
property  has  been  made,  before  making  the  decree  in  the 
•  surrogate's  court,  the  decree  must  provide  for  the  applica- 
tion of  tiie  surplus  proceeds  belonging  to  the  decedent's 
estate.  If  such  a  sale  is  made  afterwards,  the  directions 
contained  in  the  decree,  relating  to  the  property  sold,  are 
deemed  to  relate  to  those  proceeds. 

»Him.6t    ♦   ^  ^7^8  [4m'd  189:^.]     Where  real  property,   or  an  in- 
ia;»ix.x.o*i.  '«»"<^st  la  leal  property,  liable  to  be  disposed  of  as  pr^scrib^<> 
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in  this  title,  is  sold,  in  an  action  or  a  special  proceeding 
spei;ified  in  the  lust  section,  to  satisfy  a  mortgage  or  other 
lieu  thereupon,  which  accrued  during  the  decedent's  life- 
time; aud  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate  were,  within  foi^r  years  b^foie 
the  sale,  issued  from  a  surrogate's  court  of  the  State  havinp; 
jurisdiction  to  grant  them;  the  surplus  money  must  ^e  paid 
into  the  surrogate's  court  from  which  the  letters  issued, 
pursuant  to  the  provisions  of  section  twenty-five  hundred 
and  thirty*  seven  of  this  co<1e,  and  the  receipt  of  the  county 
treasurers  shall  be  a  sufficient  discharge  to  the  person  pay- 
ing such  money.  If  the  Hale  was  made  pursuant  to  the  di- 
rections contained  in  a  judgment  or  order  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property, 
chargeable  upon  the  proceeds,  which  existed  at  the  time  of 
the  df  cedent  s  death,  must  be  so  paid.  If  the  sale  was  made 
in  any  other  manner,  the  surplus  exceeding  the  Hen  to 
satisfy  which  the  pr  >perty  was  sold,  and  the  costs  and  ex- 
penses must,  within  thirty  days  after  the  receipt  of  the 
money  from  which  it  accrues,  be  so  paid  over  by  the  person 
receiving  that  money.  , 

§  2  799.  [Am*d  1881 .]    Where  money  is  paid  into  a  sur- 
rogate's court,  as  prescribed  in  the  last  section,  and  a  peti- 
tion for  the  disposition  of  property,  as  prescribed  in  this 
title,  is  pending  before  him  ;  or  is  presented  at  any  time 
before  the  distribution  of  the  money  ;  the  money  must  be 
distributed  as  if  it  was  the  proceeds  of  the  decedent's  real 
property,  sold  pursuant  to  the  decree.     If  such  a  petition 
IS  not  pending  or  presented,  or  if  a  decree  for  the  disposi- 
tion of  the  decedent's  property  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree,  directing  the  distri- 
bution of  the  money  among  the  persons  entitled  thereto, 
may  be  presented  by  any  of  those  persons.    Each  person, 
who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale,  must  be  cited  to  show  cause,  why  such 
a  decree  should  not  be  made.     Service  of  the  citation  may 
be  made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  pre- 
ceding the  return  day  thereof,  except  that  personal  service 
must  be  made  upon  the  husband,  wife,  heirs  and  devisees 
of  the  decedent,  and  also  upon  every  other  person  claiming 
under  them,  or  either  of  them,  who  resides  in  this  State. 
Upon  the  return  of  the  citation,  the  rights  and  priorities 
of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  be  made,  as  if  it  was  the  pioceeds  of 
real  property  sold. 

^  §  2800.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  security  taken  or  an  investment  made,  pursuant  to 
any  provision  thereof,  must  be  taken  or  made  in  the  name 
of  the  county  treasurer,  adding  his  official  title,  and  his 
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snccesaon  in  office.  Each  iecurity  go  taken,  a&d  all  the 
papen  coDDected  therewith,  or  nith  euch  an  inveslmeDt, 
and  cscb  lease,  taken  as  prescribed  in  this  title,  must  be 
Immediately  delivered  to  the  surrogate  for  his   approval ; 

and,  when  approved  by  him,  must  be  delivered  to  the 
county  treasurer,  who  must,  from  time  to  time,  collect  tbe 
money  due  tliereupon,  and  apply  it,  under  the  direction  of 
the  surrogate,  as  prescribed  bylaw  for  that  purpose,  or  for 
the  application  of  the  money  represented  by  the  security. 
!•  §  2801.  lAm'd  1891.1  Where  a  decree  has  been  made 
tor  the  application  of  the  proceeds  of  real  property  to  the 
payment  of  the  decedent's  drbts,  oi  fnaaral  expanses,  or 
indgment  liens  eBtablisbed  and  ordered  paid,  as  prescribed 
In  this  title,  and  assets,  which  shoold  have  been  applied 
thereto,  are  afterwards  discovered  ;  or,  for  any  other  reason, 
money  or  other  personal  property  of  the  decedent,  which 
should  have  been  applied  thereto,  afterwards  comes  to  the 
hands  oi  the  executor,  administrator,  legatee  or  nextof  kiu, 
tlie  heir,  devisee  or  other  person  aggrieved  may  maintain  an 
action  to  procure  reimbursement  therefrom. 

TITLE  VI. 
Prontioni  relating  to  a  iettamerUary  trustee. 

DDtlng ;  foDrth     nuda   appll- 
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1818.  AppotDlment  0 
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SSIO.  Jndldal     Kttlement      on  eiecalra-  or  sdmiulE- 

iiSll.  CetMln  pcoTisloDs of  tills  !S90,  ApplicBtionofthlBtitle. 

g  S802,  [Am'd  1885.]  Any  trustee  created  by  any  last 
will  and  tratament,  or  appointed  by  any  competent  author- 
ity to  execute  any  trust  created  by  Buch  last  will  and  tcsta- 
ment,  may  at  any  time  file  an  intermediate  account,  and 
may  also  annuafly  reader  and  finally  judicially  settle  ha 
accounts  before  the  surrogate  of  the  county  having  juris- 
diction of  the  estate  or  tnial,  in  the  manner  provided  by 
law  for  the  final  judicial  settlement  of  the  accounts  of  es. 
ccutors  and  administrators,  and  may  for  that  purpose  obtain 
and  serve  in  the  same  manner  the  necessary  citations  re- 
quiring all  persona  interested  to  attt^nd  such  final  settlement; 
and  ^e  decree  of  the  surrogate  on  such  final  settlement  may 
be  appealed  from  in  the  manner  provided  for  an  appeal 
from  a  decree  of  a  eurrogate's  court  on  the  final  settlement 
of  tho  accouDts  of  aa  executoi  or  admiuiattator,  and  the 


§§2803-3805  TEST AMENTART  TRUSTEE.  335 

like  proceedinga  Bhall  be  bad  on  auch  appeal ;  in  all  sucb 
Bnnuttl  accountings  of  such  trustees,  llie  surrogate  before 
wliom  such  accounting  may  be  had  shall  allow  to  the  trus- 
tee or  trustees  the  same  compensation  for  his  or  their  ser- 
vices, by  way  of  commission,  as  are  allowed  by  law  to  ex- 
ecutors and  Bdministrators,  besides  their  just  and  reasonable 
expenses  therein  ;  and  also  the  additional  allowance  pro- 
viaed  for  in  Beclion  twenty-flve  hundred  and  sUty-two  of 
this  act ;  the  decree  of  the  surrogate  on  such  final  annual 
settlement  of  an  account  provided  for  in  tbia  section,  or  the 
^nal  determination,  decree  or  Judgment  of  the  appellate 
tribun^  in  ca^e  of  appeal,  shall  bave  the  same  force  and 
effect  as  the  decree  or  judgment  of  any  other  court  of  com- 
petent jurisdiction  on  the  flncd  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  (rust  which  shall  have 
been  ombiaced  in  such  accounts,  or  litigated  or  determined 
on  such  Hettlement. 

I  S803.  Upon  the  petition  of  a  person  interested,  abso-  W 
lutely  or  contmgenlly,  in  the  estate  or  fund  in  the  bands  of 
a  testamentary  trustee,  or  in  the  application  thereof,  or  of 
the  income  or  other  proceeds  thereof,  the  surrogate  may,  in 
his  discretion,  mske,  at  any  time,  an  order  requiring  a  testa- 
mentary trustee  to  render  an  intermediate  account. 

§  2804.  Where  a  person  is  entitled, -by  the  terms  of  the  94 
will,  to  the  payment  of  money,  or  the  delivery  of  jtersonal  ^ 
property,  hy  a  testamenta  y  Iruslee,  he  may  present  to  the 
surrogate's  court  a  ■written  petiiion,  duly  verified,  setting 
forth  the  facts  which  entitle  him  to  the  payment  or  deliv- 
ery, and  praying  for  a  decree,  direclingpayment  or  delivery 
accordingly;  and  that  the  testamentnry  trustee  may  be 
cited  to  snow  cause,  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of 
a  contingency,  or  after  the  expiration  of  a  ceriain  time,  be 
must  show  in  bis  petition,  that  his  right  to  the  money  or 
other  property  has  become  absolute.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accord- 
ingly. 

§_  S806.  Upon  the  return  of  a  citation,  issued  as  pre-  le 
Bcribcd  in  the  last  section,  if  the  testamentary  trustee  flies  D 
a  written  answer,  duly  verified,  selting  forth  facts,  which 
show  that  It  is  doubtful,  whether  the  petitioner's  claim  is 
valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  upon  bis  information  and  belief,  a  decree  must  be" 
made,  dismissing  the  petition,  without  prejudice  toan  action 
in  behalf  of  tlie  petitioner  for  an  accounting;  otherwise, 
tlie  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  (focree  in  the  premises,  fts 
justice  requires.  In  a  proper  case,  the  decree  may  require 
the  testamentiir^  trustee,  who  is  unable  to  deliver  personal 
property  to  yiticb  tho  petitioner  is  en'-itied,  to  pay  the  Tftlue 
thereof. 
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8  Dem.  s»l.  §  2806.  Where  it  appears,  upon  the  presentation  of  a 
petition  as  prescribed  in  the  last  section  but  one,  that  a  de- 
cree, made  pursuant  to  the  prayer  thereof,  might  affect  the 
rights  of  other  persons,  with  respect  to  the  estate  or  fund 
held  by  the  testamentary  trustee,  the  citation  must  also  be 
directed  to  those  persons.  Where  that  fact  appears,  upon 
the  return  of  the  citation,  or  upon  the  hearing,  and  it  also 
appears  presumptively  that  the  petitioner  is  entitled  to  a 
decree,  all  the  persons,  whose  nghts  may  be  so  affected, 
must  be  brought  in  by  a  supplemental  citation,  before  a 
decree  is  made. 

g  8807.  In  either  of  the  following  cases,  the  surrogate's 
court  may,  from  time  to  time,  compel  a  judicial  settlement 
of  the  account  of  a  testamentary  trustee  r  1.  Where  one 
year  has  expired,  since  the  will  was  admitted  to  probate. 
2.  Where  the  trustee  has  been  removed,  or,  for  any  other 
reason,  his  powers  have  ceased.  3.  Where  the  trusts,  or 
one  or  more  distinct  and  separate  trusts,  created  by  the 
terms  of  the  will,  have  been  executed,  or  are  ready  to  be 
executed  ;  so  that  the  persons  beneficially  interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to 
receive  any  nioney  or  other  personal  property  from  the 
trustee. 

§  8808.  A  petition,  praying  for  a  judicial  settlement,  as 
prescribed  in  the  l^t  section,  and  that  the  testamentary 
trustee  may  be  cited  to  show  cause,  why  he  should  not  ren- 
der and  settle  his  account,  may  be  presented,  by  any  person 
beneficially  interested  in  the  execution  of  any  of  the  trusts ; 
or  by  any  person  in  behalf  of  an  infant  so  beneficially  in- 
terested ;  or  by  a  suretjr  in  the  bond  of  the  testamentary 
trustee,  given  as  prescribed  in  this  title,  or  by  the  legal  rep- 
resentative of  such  a  surety.  Upon  the  presentation  of  the 
petition,  the  surrogate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been 
judicially  settled,  within  a  year  before  {he  petition  is  pre- 
sented ;  in  which  case,  the  surrogate  may,  in  his  discretion, 
entertain,  or  decline  to  entertain,  the  petition. 

§  8800.  Sections  two  thousand  seven  hundred  and 
twenty-seven  and  two  thousand  seven  hundred  and  twenty- 
eight  of  this  act  appl^  to  the  proceedings  upon  a  citation, 
issued  as  prescribed  m  the  last  section,  and  to  the  testa- 
mentary trustee  to  whom  the  citation  is  directed. 

§  8810.  When  one  year  has  expired  since  the  probate  of 
the  will,  or  when  the  trusts,  or  one  or  more  distinct  and 
separate  trusts,  created  by  the  will,  have  been,  or  are  ready 
to  be,  fully  executed,  a  testamentary  trustee  may  present  to 
the  surrogate's  court  a  petition,  duly  verified,  setting  forth 
the  facts,  and  praying  that  his  account  may  be  judicially 
settled  ;  and  that  all  the  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will,  or  by  operation  of 
law,  to  share  m  the  fund,  or  in  the  proceeds  of  property 
h:U  by  the  petitioner,  as  a  pswt  of  his  trust,  may  be  citecL 
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to  attend  tbe  eetllement.  Thereupon  the  sum^ate  must 
issue  A  citBtion  accordingly.  Sections  two  thousand  seven 
hundred  and  twenty-nine,  two  thousand  seven  hundred  and 
thirty  and  two  thousand  seven  hundred  and  thirty-one  of 
this  act  apply  to  the  proceedings  upon  the  return  of  a  cita- 
tion, issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled  Any  person, 
although  not  nitmed  in  tlie  citation,  who  is  benefically  in- 
terested in  the  estate  or  fund  which  came  to  the  petitioner's 
bands,  or  in  tbe  proceeds  thereof,  or  in  ttie  application  of 
that  estate  or  fund,  or  of  the  proceeds  thereof,  ia  entitled  to 
appear  upon  the  hearing,  and  thus  make  himself  a  party  to 
lihe  special  proceeding.' 

g  S611.  Sectionstwo  thousand  seven  hundred  and  thirly- 
four  to  two  thousand  seven  hundred  and  tbirty-seven,  both 
inclusive,  sections  two  thousand  seven  hundred  and  tliirty- 
nlne  to  two  thousand  seven  hundred  and  forty-one  both  in- 
clusive, and  sections  two  thousand  seven  hundred  and  forty- 
three,  two  thousand  seven  hundred  and  forty-four,  and  two 
thousand  seven  hundred  and  forty-six  of  this  act,  apply  to 
and  regulate  the  like  matters,  where  a  testamentary  trustee 
accounts,  as  prescribed  in  this  tide ;  except  as  otherwise 
prescribed  in  Ihe  next  two  sections.  Toe^tch  account,  Hied 
as  prescribed  in  this  title,  must  be  annexed  an  affidavit,  in 
ttie  form  prescribed  in  section  two  thousand  seven  hundred 
and  thirty -three  of  this  act,  for  the  affidavit  to  be  annexed 
to  tbe  account  of  an  executor  or  sdministrator ;  except  that 
(he  expreiiion,  "the  trust  created  by  tbe  will",  with,  such 
other  description  of  the  trust,  as  is  necessary  to  identify  it, 
must  be  sul^tituted  in  place  of  tbe  words,  "  the  estate  of 
the  decedent". 

%  S8I2.  Upon  a  judicial  settlement  of  the  account  of  a 
testamentaiT  trustee,  a  controversy  which  arises,  respecting 
the  right  or  a  party  to  share  in  the  money  or  otJier  peraonal 
property  to  be  paid,  distributed,  or  delivered  over,  must  be 
determined  in  the  same  manner  aa  other  issues  are  deter- 
mined. If  such  a  controversy  remains  undetcnnined, 
after  the  deterniination  of  all  other  questions  upon  which 
the  distribution  of  tbe  fiind,  or  tbe  delivery  of  the  personal 
properi:y  depends,  the  decree  mu^t  direct  Uiat  a  sum,  suffi- 
cient lo  satisfy  tbe  claim  in  controversy,  or  the  proportion 
to  which  it  ia  entitled,  together  with  the  prol)able  amount 
of  the  lnterp.st  and  costs,  and.  if  the  case  so  requires,  that 
the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party  ;  or  that  the  money  be  de- 
posited in  a  safe  bank  or  trust  company,  subject  to  the  sur- 
rogate's order,  for  tbe  purpose  of  being  applied  to  the  pay- 
ment of  the  claim,  when  it  Is  due,  recovered  or  settled  ; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose, 
be  afterwards  distributed  according  to  law. 

%  S818.  A  decree,  made  upon  a  judicial  settlement  of 
tbe  account  of  a  testamentary  trustee,  as  prescribed  in  this 
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title,  or  the  judgment  rendered  upon  on  appeal  from  such  a 
decree,  has  the  same  force,  as  a  judgment  of  the  supreme 
court  to  the  same  effect,  as  against  each  party  who  was 
duly  cited  or  appeared,  and  every  person  who  would  be 
bound  by  such  a  judgment,  rendered  in  an  action  between 
the  same  parties. 

s  How.  Pr.  §  2814,  A  testamentary  trustee  may,  at  any  time,  pre- 
N.  8.828.  sent  to  the  surrogate's  court  a  written  petition,  duly  veri- 
4Dein.  I6e.  gg^^  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  allowing  him  to  re- 
sign his  trust,  and  discharging  him  accordingly  ;  and  that 
^1  persons  who  are  entitled,  absolutely  or  contingently,  by 
the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund  or  estate,  or  the  proceeds  of  any  propertjr  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  peti- 
tion must  set  forth  the  facts  upon  which  the  application  is 
founded  ;  and  it  must,  in  all  other  respects,  conform  to  a 
petition  presented  for  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee,  as  prescribed  in  this  title.  The 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  en- 
tertain the  petition,  If  he  entertains  it,  the  proceedings 
must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account,  except  that, 
upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of 
the  petition  ;  and,  if  he  determines  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being"  discharged.  Upon  the 
petitiorffer's  fully  accounting,  and  paying  all  money  belong- 
ing to  the  trust,  and  delivering  all  books,  papers,  and  other 
property  of  the  trust,  in  his  hands,  either  into  the  surro- 
gate's court,  or  as  the  surro^te  directs,  a  decree  may  be 
made,  accepting  his  resignation,  and  discharging  him  ac- 
cordingly. 

1  Dem.  171.  §  2815.  Any  person,  beneficially  interested  in  the  exe- 
8  Id.  227.  cution  of  the  trust,  may  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  setting  forth,  either  upon  his 
knowledge,  or  upon  his  information  and  belief,  any  fact, 
respecting  a  testamentary  trustee,  the  existence  of  which, 
if  it  was  interposed  aa  an  objection  to  granting  letters  tes- 
tamentary to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  security,  in 
order  to  entitle  himself  to  letters ;  and  praying  for  a  de- 
cree, directing  the  testamentary  trustee  to  give  security  for 
the  performance  of  his  trust ;  and  that  he  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such  se- 
curity, may  be  made,  in  a  case  where  a  person  so  named  as 


^ 
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executor  can  entitle  himself  to  letters  testamentary,  only  by 
giving  a  bond  ;  but  not  otherwise. 

§2816.  The  security,  given  as  prescribed  in  the  last  iDem.  7i 
section,  must  be  a  bond  to  the  same  eSeot,  and  in  the  same 
form,  as  an  executor's  bond.  Ench  provision  of  tUis 
chapter,  applicable  to  the  bond  of  an  executor,  or  to  the 
rights,  duties,  and  liabilities  of  the  parties  thereto,  or  any 
of  them,  including  the  release  of  the  sureties,  and  the  giv- 
ing of  a  new  bond,  apply  tp  the  bond  so  given,  and  to  the 
parties  thereto. 

§  2817.  In  either  of  the  following  cases,  a  person  bene-   86  llun,  128. 
ficially  interested  in  the,  execution  of  the  trust,  may  present  ?£^v^i^ 
to  the  surrogate's  court  a  written  petition,  duly  verified,    ^^SN.y.sos. 
setting  forth  the  facts,  and  praying  for  a  decree  removing  a 
testamentary  trustee  from  his  trust ;  and  that .  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be 
made : 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters 
testamentary  would  not  be  issued  to  him,  by  reason  of  his 
personal  disqualification  or  io competency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or 
invested  money  in  securities  unauthorized  by  law,  or 
otherwise  improvidently  managed  or  Injured  the  property 
committed  to  his  charge,  or  by  reason  of  other  misconduct 
In  the  execution  of  his  trust,  or  dishonesty,  drunkenness, 
improvidence,  or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a 
decree,  made  as  prescribed  in  the  last  two  sections  ;^r  has 
wilfully  refused,  or  without  good  cause  neglected,  to  obey, 
a  direction  of  the  surrogate,  contained  in  any  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  his  duty. 

§  2S1S,'  [Am'd  1884.]  When  a  sole  testamentary  trustee  5 Redf.  408. 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  |Pi5™y^^ 
court  removed  or  allowed  to  resign,  and  the  trust  has  not  stateReo. 
l[)een  fully  executed,  the  same  court  may  appoint  his  sue-  631. 

cesser,  unless  such  an  appointment  would  contravene  the  ^  W-  ^^3. 
express  terms  of  the  will.  Where  one  of  two  or  more  testa-  iH  n.y.  sol', 
mentary  trustees  dies  or  becomes  a  lunatic,  or  is  by  decree 
of  the  surrogate's  court  removed  or  allowed  to  resign,  a 
successor  shall  not  be  appointed  except  where  such  appoint- 
ment is  necessary  in  order  to  comply  with  the  express  terms 
of  the  will,  or  unless  the  same  court  or  the  supreme  court 
shall  be  of  the  opinion  that  the  appointment  of  a  successor 
would  be  for  the  benefit  of  the  cestui  que  trust.  Unless 
and  until  a  successor  is  appointed  the  remaining  trustee  or 
trustees  may  proceed  and  execute  the  trust  as  fully  as  if 
such  trustee  or  trustees  had  not  died,  become  a  lunatic,  been 
removed  or  resided.  Where  a  decree  removing  a  trustee 
or  ^char^g  lum  upon  his  resignation  does  not  designate 
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his  successor,  or  the  person  designated  therein  does  not 
qualify,  the  successor  must  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and 
qualification  of  an  administrator  with  the  will  annexed. 

§8819.  Where  the  same  person  is  a  testamentary  trustee, 
and  also  the  executor  of  the  will,  or  an  administrator  upon 
the  same  estate,  proceedings  talsen  by  or  against  him,  as 
prescribed  in  this  title,  do  not  affect  him  as  executor  or 
administrator,  or  the  creditors  of,  or  persons  interested  in, 
the  general  estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revoca- 
tion of  his  letters,  he  may  also,  in  the  same  petition,  set 
forth  the  facts,  upon  showing  which  he  would  be  allowed 
to  resign  as  testiamentary  trustee;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation 
accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the 
revocation  of  letters  issued  to  an  executor  or  administrator ; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by 
the  provisions  of  this  title,  sufficient  to  entitle  the  same 
person  to  present  a  petition,  praying  for  the  removal  of  a 
testamentary  trustee ;  the  petitioner  may  pray  for  a  decree, 
ren^oving  the  person  complained  of  in  both  capacities,  and 
for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the 
resignation  or  removal,  as  the  case  requires,  of  the  testament- 
ary trustee,  and  for  the  judicial  settlement  of  his  account, 
may  be  taken,  as  prescribed  in  this  title,  in  connection  with, 
or  separately  from,  the  like  proceedings  upon  the  petition 
for  the  revocation  of  the  letters,  as  the  surrogate  directs. 

§  8880.  The  provisions  of  this  title  apply  to  a  trust 
created  by  the  will  of  a  resident  of  the  State,  or  relating  to 
real  property,  situated  within  the  State,  without  regard  to  the 
residence  of  the  trustee,  or  the  time  of  the  execution  of  the 
will, 

TITLE  VII. 

Provisions  relating  to  a  g^iardian. 

Article  1.  Appointment,  lemoyal,  and  resignation  of  a  genera] 
guardian. 

2.  Supervision  and  control  of  a  general  guardian.  Settle- 
ment of  his  accounts. 

8.    Guardians  appointed  by  will  or  deed. 

ARTICLE  FIRST. 

Appointment,  Removal,  and  Resignation  of  a 
Genekal  Guardian. 

§  2821.  Power  of  court  to  appoint  %  2836.  Appointment  of  guardian, 

guardians.  2826.  Guardian  to  be  nominated 

2822.  Petition  for  appointment,  by  infant 

by  infant  over  fourteen.  2837.  Appointment   of    tern] 


2828.  Contents  of  petition  ;  cita-  rary  guardian  for  innnt 

tion.  under  fourteen. 

2824.  Id.  ;  where  petitioner   is  282?.  Term  of  office  of  tempo* 

§  mftrrie4  woman.  rar^  ipuudiao. 


gg  S83I,  3833     OENERAL  O0AItDIAN.  Ml 

Inquiry   ag   to   Tains    of  for   revocuion  of   let- 

QoBlillCBtlon  of  EUaidJHtl  i  WSK,  FiocerAingt  thereupon. 

ofpropert;.  3887.    Ward   or  new   guardian 

Id.  ;  of  guHTdiau  of  per-  majTeonlreAccoantliii;. 

Eon.  aeSS.  ApplicBlion  for  snelllsry 

When  Uttera  msy  ba  re-  letters  lo  foreign  gnar- 

elc,  £H3B.  Proceedings  tbereDpou. 

Citation  ;    hearing  ;    <le>  anO.  Effect  of  nuch  letters. 

cree.  3841,  Appllcatlna    of   the  Iiet 
SSSi.  SuftpensLDU  ot  niardiui  ;  section  to  former  ffQar> 

effect  thcreofT  dlaus. 

iiSSJ.  Application  bf  gnudlaD 

§  28S1.  'The  aurrpgate's  court  has  the  like  power  and   g 
auiboritf  to  appoint  a  general  guardian,  of  the  perBon  or  * 
of   the  proper^,   or  both,  of  an  infant,  which  the  cban- 
ceilorhad,   on  the  thirty-first  day  of  December,   eighteen 
hundred  and  fortv-Blx,     It  has  also  power  and  authority  lo 
appoint  a  general  guardian,  of  the  person  or  of  the  prop- 
erty, or  both,  of  an  infant  whose  father  or  mother  is  living', 
and  to  appoint  a  general  guardian,  of  the  property  onlj,  of   ' 
an  infant  married^ woman.    Suchpowcrand  authority  must 
be  exercised  in  like  manner  as  thej  were  exerciaed  by  the 
court  of  chancery,  subject  lo  Ihe  provisions  of  this  act.   The 
same  person  may  be  appointed  ^ardian  of  an  Infant  in  both 
capacities;  or  the  guardianship  of  the  person  and  of  the 
property  may  be  committed  to  different  persons. 

g  S8SS.  In  either  of  the  following  cases,  an  infant,  of 
the  age  of  fourteen  years  or  upwards,  muy  present,  to  the 
nurrogftle's  court  of  the  county  in  which  he  resides ;  or,  if 
he  ia  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  his  property,  real  or  personal, 
is  situated  ;  a  written  petition,  duly  verified,  setting  forth 
the  facts  upon  which  the  jurisdiction  of  the  court  depends, 
and  praying  for  a  decree  appointing  a  general  guardian, 
eilUerof  hi8per9on,orof  Ws  property,  or  both,  aa  the  case 
requires;  and,  if  neceseary,  that  the  persons,  entitled  by  law 
tobe  cited  upon  such  an  application,  may  he  cited  to  show 
cause,  why  such  a  decree  should  not  be  made  ; 

1.  Where  such  a  general  guardian  has  not  been  duly  ap- 
pointed, either  by  a  court  of  competent  jurisdiction  of  llio 
stale,  or  by  the  will  or  deed  of  liis  father  or  mother,  ad- 
mitted to  probato  or  authenticated,  and  record^,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  fifty- 

2.  Wbere  a  general  guardian  so  appointed  has  died, 
become  incompetent  or  disquaJitied  ;  or  retuses  to  act :  or 
has  been  removed ;  or  where  hia  term  of  olflce  has  ex- 

Where  the  petitioner  Is  a  non-resident  married  woman, 
and  Ihe  petition  relates  to  personal  property  only,  it  must 
affirmatively  show  that  the  property  is  not  subject  to  the 
control  or  disposition  of  her  husband,  by  the  law  of  the 
petitioner's  reddcnce. 
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20  N.  Y.  §  2828.  A  petition,  presented  as  described  in  the  last  sec- 

******  ^'  **<^°»  ™^^*  ^^  ^^^^  whether  or  not  the  father  and  mother  of 
the  petitioner  are  known  to  be  living.  If  either  of  them  Is 
known  to  be  living,  and  the  petition  does  not  pray  that  the 
father,  or,  if  he  is  dead;  that  the  mother,  may  be  appointed 
the  general  guardian,  it  must  set  forth  the  circumstances 
which  render  the  appointment  of  another  person  expedient; 
and  must  pray  that  the  father,  or,  if  he  is  dead,  that  the 
mother,  of  the  petitioner  mav  be  cited  to  show  cause,  'why 
the  decree  should  not  be  maae.  A  citation,  issued  to  the 
father  of  the  petitioner,  must  be  served  at  least  ten  days 
before  it  is  returnable.  Where  the  case  is  within  subdi- 
vision second  of  the  last  section,  the  i>etition  must  pray 
that  the  person  formerly  appointed  general  guardian  may 
be  cited,  unless  it  is  shown  that  he  is  dead.  The  surrogate 
must  inquire,  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  infant  reside  in  his  county ;  and  he  nifliy,  in  his 
discretion,  cite  any  relative  or  class  of  relatives  of  the  in- 
fant, residing  in  that  county  or  elsewhere,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  2824.  The  last  section  applies,  where  the  petitioner 
is  a  married  woman ;  except  that  her  husband  must  also 
be  cited,  and  that  the  surrogate  may,  in  his  discretion, 
make  a  decree,  appointing  a  guardian  of  her  property, 
without  citing  her  father  or  her  mother. 

g  2825.  Upon  the  return  of  the  citation,  the  surrogate 
must  make  such  a  decree  in  the  premises,  as  justice  re- 
quires. He  may,  in  his  discretion,  hear  allegations  and 
proofs  from  a  person  not  a  party.  Where  a  citation  is  not 
issued,  the  surrogate  must,  upon  the  presentation  of  the 
petition,  inquire  into  the  circumstances.  For  the  purpose 
of  such  an  inquiry,  or  of  an  inquiry  into  the  amount  of 
security  to  be  required  of  the  guardian,  he  may  issue  a 
subpoena,  requiring  any  person  to  attend  before  him,  to 
testify  respecting  any  matter  involved  therein.  If  he  is 
satisfied  that  the  allegations  of  the  petition  are  true  in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by  the 
appointment  of  a  general  guardian,  either  of  his  person  or 
of  his  property,  he  must  make  a  decree  accordingly,  ex- 
cept that  a  guardian  of  the  person  of  a  married  woman 
shall  not  be  appointed.  In  a  proper  case,  he  may  appoint 
a  general  guardian  in  one  capacity,  without  a  citation; 
and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian,  in  the  other  capacity. 

§  2826.  A  guardian,  appointed  upon  the  application  of 
an  infant  of  the  age  of  fourteen  years,  or  upwards,  as  pre- 
scribed in  this  article,  must  be  nominated  by  the  infant, 
subject  to  the  approval  of  the  surrogate. 

20  N.  T.  §2827,A  relative  of  an  infant  under  fourteen  years  of 

state  Ren,   age,  or  any  other  person  in  behalf  of  such  an  infant,  may 

^^'   present,  to  the  surrogate's  court  of  the  county  in  which  the 

infant  resides ;  or,  it*  he  is  not  a  resident  of  me  State,  to  the 
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Burrogate'H  court  of  the  county  in  which  any  o(  the  infant's 

Sroperty,  real  or  personal,  U  sitnaled  ;  a  vritten  petition, 
ulj  verified,  setting  {orLh  the  facts,  upon  which  the  jnris- 
tlictii^n  of  the  coart  depends,  and  pi'ayiog  fi>r  a  decree  ap- 
pointing a  guardian  of  the  person,  or  of  the  property,  or 
both,  0^  the  infant,  to  serve  until  the  infant  atCaina  the  ags 
of  fourteenyeurB,  and  a  Buccessor  to  the  guardian  ia  sp> 
pointed,  "the  cases  in  which  such  a  guardian  may  be  ap- 
pointed, the  conttnts  of  the  petition,  and  the  proceedings 
theranpon,  are  the  Bama.as  prescribed  in  the  foregoing seo- 
tions  of  this  article,  wiih  respect  to  the  appointment  of  a 
general  gaardiau,  upon  the  petition  of  an  infant  of  the  age 
of  fonrteen  years  or  upwards  ;  eicept  that  the  surrogate  most 
nominate,  as  well  as  appoint,  the  temporary  guardian. 


^  88S8>  The  term  of  office  of  a  guardian,  appointed  as 
prescribed  in  the  last  section,  expires  when  the  infant  attains 
the  age  of  fourteen  years.  But  after  the  infant  attains  that 
age,  the  person  so  appointed  coiitinnes  to  relaio   all  the 

Kwers  and  aalhority,  and  is  snbject  to  all  the  duties  and 
bilities,  of  a  guardian  of  the  \  eraon,  or  of  the  property, 
or  both,  pursuant  to  bis  letters  ;  until  his  sncccBsor  is  ap- 
pointed and  has  qualified,  or  until  his  letters  ore  revoked, 
for  some  other  oanse,  by  the  decree  of  the  surrogate's  court : 
and  his  Buretiesare  responsible  accordingly. 


§  3829.  Where  a  general  gnardian  of  tlie  property  of 
an  infaot  is  appointed,  as  prescribed  in  tbii  article,  the  sur- 
rogate must  inquire  into  the  infant's  oircnmstanoea.  and 
mnst  ascertain  as  nearly  as  practicable,  the  valne  of  his 
pergonal  property,  and  of  the  rents  and  profits  of  bis  real 
property. 


§  2830.  [Am'd  1S81,1892,  ]  Before  tetters  of  gnatdianship  of 

an  iufant's  property  are  issued  by  the  surrogate's  conrt,  tbe 
person  appoioted  must,  besides  taking  on  official  oath,  as 
prescribed  bylaw,  eiecntetothe  infant,  and  file  wilh  the  snr- 
rognte,  his  bond,  with  at  least  two  anreties,  in  a  penalty 
flied,  h;  the  snrrogBtA,  not  less  than  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real 
property  ;  conditioned  that  the  goardian  will,  in  all  things, 
faithfully  dischai^e  tbe  truht  reposed  in  him,  and  obey  all 
lawful  directions  of  tbe  surrogate  teaching  the  trnst,  and 
that  he  will,  in  all  respects,  rendera  jast  and  true  account  of 
aU  money  and  other  properly  recoivedbyhim,  andof  ^the 
application  then  of,  and  of  his  gnnrdiauship,  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jntisdiction.    But 
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the  snrrogate  may,  in  his  discretion,  limit  ihe  amotiiit  of  the 
bond  to  not  less  than  twice  the  Talne  of  the  personal  prop- 
erty, and  of  the  rents  and  profits  of  the  real  property  for  the 
ter ai  of  three  years.  Bat  In  case  where  it  appears  to  be  im- 
pr.icticable  to  give  a  bond  sufficient  to  coyer  the  vhole 
amoant  of  the  infant's  personal  property,  the  surrogate  ma'*', 
in  his  **  direction,"  (sic)  accept  security,  to  be  approTed  by 
the  surrogate,  not  less  than  twicA  the  amount  of  the  particu- 
lar portion  of  the  infant's  property  which  the  guardian  will 
be  aathorized  under  the  letters  to  receive  ;  and  issue  letters 
thereon  limited  to  the  receiving  and  administering  only  such 
personal  property  for  which  double  the  security  has  been 
giycD,  and  restraining  the  guardian  from  receiving  any  other 
personal  property  of  the  infant  until  the  further  order  of  the 
surrogate  on  additional  farther  satisfactory  security. 


§  2831.  Before  letters  of  gnardianBhip  of  an  infant's  per- 
son are  issued  by  the  surrogate's  court,  the  person  appointed 
must  take  the  official  oath,  as  prescribed  by  law.  The  sor- 
rotate  may  also  require  him  to  execnte  to  the  infant  a  bond, 
in  a  penalty  fixed  by  the  surrogate,  m  '1  w:tli  or  without  sure- 
ties, as  to  the  surrogate  seems  i  r<  ]>  r  ;  n  i'ioned,  that  the 
guatdiiin  will  in  all  things  faitbfn'  imr^e  the  trcst  re- 

posed in  him,  and  duly  account  u>i  i  i  jin.iK-y  nnd  other 
property  which  may  come  to  his  l.utu  k,  us  directed  by  the 
surrogate's  court. 


6  Bedf.  116.  §  2832.  In  either  of  the  following  cases,  the  ward,  or 
any  relative  or  other  person  in  his  behalf,  or  the  surety  of 
a  gnardian',  may,  at  any  time,  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forUi  the 
facts,  and  prnying  for  a  decree,  revoking  letters  of  guardian- 
ship, either  of  the  person,  or  of  the  property,  or  both  ;  and 
that  the  guardian  complained  of  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made. 

2  Dem.  439.  1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for 
any  reason,  incompetent  to  fulfill  his  trust 

2.  Where,  by  reason  of  his  havingjWasted  or  improperly 
applied  the  money  or  oth^r  property  in  his  charge,  or  in- 
vested money  in  securities  unauthorized  by  law,  or  otherwise 
im providently  raanag^il  or  injured  the  real  or  personal  prop- 
erty of  the  waril,  or  by  reason  of  other  misconduct  in  the  ex- 
ecution of  his  office,  or  his  dishonesty,  drnnkenness,  im- 
providence, or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  office. 
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3.  Whete  he  has  wilfully  refused,  or,  without  good 
canst*,  neglected,  to  obey  any  lawful  direction  of  the  sur- 
rogate, contained  in  a  decree  or  an  order ;  or  any  provision 
of  law,  relating  to  the  discharge  of  his  dnty. 

4.  Where  the  grant  of  letters  to  him  was  obtained  by  a   4  Bern.  394. 
false  suggestion  of  a  material  fact. 

5.  Where  he  has  remoyed,  or  is  about  to  remoye,  from  the   2  Dem.  439. 
Skite. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  in-    ^  Civ.  Pro. 
f ant's  welfare  will  be  promoted  by  the  appointment  of  an-  (^^^^y) 
other  guardian. 


§  2888.  Upon  the  presentation  of  a  petition,  as  pre- 
scribed in  the  Jast  section,  the  surrogate  must  inquire  into 
€he  matter  ;  and,  for  that  i>urpose,  he  may  issue  a  subpoeua 
to  an^  person,  requiring  him  to  attend  and  testify  in  the 
premises.  If  the  surrogate  is  satisfied  that  there  is  probable 
cause  to  belieye,  that  the  allegations  of  the  petiiion  are 
true,  he  must  issue  a  citation  to  the  guardian  complained 
of;  and,  upon  the  return  thereof,  if  the  material  allega- 
tions of  the  petition  are  established,  he  must  make  a  decree, 
reyokiug  the  guardian's  letters  accordingly ;  except  that, 
where  the  case  is  within  subdivision  third  or  fourth  of  the 
last  section,  he  must  dismiss  the  proceedings,  under  the  like 
circumstances  and  upon  the  like  tenup,  as  prescribed  in 
sections  two  thouFand  six  hundred  and  eighty-six  and  two 
thousand  six  hundred  and  eighty-seven  of  this  act,  where  a 
similar  complaint  is  made  against  an  executor  or  adminis- 
trator. 


21  N.  Y. 
state  Bep. 
107. 


§  2884*  upon  issuing  a  citation  as  prescribed  in  the  last 
section,  the  surrogate  may,  in  his  discretion,  make  an  order 
suspending  the  guardian,  wholly  or  partly,  from  the  ex- 
ercise of  his  powers  and  authority,  during  the  pendency  of 
the  special  proceeding.  A  certified  copy  of  an  order  so 
made  must  accompany  the  citation,  and  be  served  there- 
with ;  but,  from  the  time  when  it  is  made,  the  order  is 
binding  upon  the  guardian  and  upc>n  all  other  persons, 
without  service  thereof,  subject  to  the  exceptions  and  limit- 
ations prescribed  in  sections  two  thousand  six  hundred  and 
three  and  two  thousand  r^ix  hundred  and  four  of  this  aot^ 
with  zespeet  to  a  decree  revoking  letters. 
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§  2885*  A  g^rdian,  appointed  as  prescribed  in  this  title, 
ma^,  at  any  time,  present  to  tlie  surrogate's  court  a  written 
petition,  duly  verifled,  setting  forth  the  facts  upon  i^bich 
the  application  is  fonnded,  and  praying  that  his  account  may 
be  judicially  settled ;  that  a  decree  may  thereupon  be  made, 
reyuking  his  letters,  and  discharging  him  accordingly  ;  and 
that  the  ward  may  ba  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  surrogate  may,  in 
his  discretion,  entertain  or  decline  to  entertain  the  appli- 
cation. 


§  2836*  If  the  snrrogate  entertains  an  application,  made 
as  prescribed  in  the  last  section,  he  must  issue  a  citation, 
as  prayed  for  in  the  petition;  and  he  may  filso  require  notice 
of  the  application  to  be  given  to  such  other  persons,  and  in 
such  a  manner,  as  he  deems  proper.  Upon  the  return  of  the 
citation,  a  guardian  ad  litem  for  the  ward  must  be  appointed; 
and  the  surrogate  may  also,  in  his  discretion,  allow  any  per- 
son to  appear  and  contest  the  application,  in  the  interest  of 
the  ward.  Upon  the  hearing,  the  surrogate  must  first  de- 
termine whetner  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition.  If  he  determines  that  they  exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the 
resignation  of  the  guardian,  the  surrogate  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  his  fully  acconnt- 
ing,  and  paying  all  money  which  is  found  to  be  due  fr(  m  him 
to  the  ward,  and  deliYering  all  books,  papers,  and  other 
property  of  the  ward  in  his  hands,  eitherinto  the  surrogate's 
court,  or  in  such  a  mannc  r  as  the  surrogate  directs,  a  decree 
may  be  made,  revoking  the  petitioner's  letters,  a&ddischarg- 
ing  him  accordingly. 


§  2887.  Notwithstanding  the  discharge  of  a  guardian, 
as  prescribed  in  tbe  last  section,  his  successor  or  the  ward 
may  compel  a  judicial  settlement  of  his  account,  as  pre- 
scribed in  article  second  of  this  title,  in  the  same  mnnner 
and  with  like  effect,  ns  if  the  decree  discharging  him  had  not 
been  made.  With  respect  to  all  matters  connected  with  his 
trust,  his  sureties  continue  to  be  liable,  until  his  account  is 
j  udicially  setUed  accordingly. 


2  Dcm.  A.  §  2888.    [AnCd  1889,  J892.]  Where  an  infant  who  resides 

without  the  State  and  within  the  United  States,  is  entitled 
to  property  within  the  state,  or  to  maintain  an  action  in 
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any  oonri  iheieof,  a  geaeial  gnaidian  of  his  p 
has  besn  appointed  b;  a  court  of  oompeleDt 
-within  the  Stata  or  Terrilor;  where  the  ward  les 
there  giTen  Heonrity  in  at  leaBt  twiee  the  Tains 
aoDsl  propertj,  and  of  the  rents  and  proQts  of  t1 
erty  □!  the  ward,  may  present,  to  the  sTu-rogatc 
Ing  jnriBdJetioa,  a  writt.n  petition  dnly  veri 
forth  the  facta,  and  ^ying  for  ancillary  lettera 
ship  acoordinglf.  The  petition  niiel  be  accon 
exemplified  copies  of  the  record  and  other  pap 
that  tie  has  been  bo  appointed,  nnd  has  given 
required  in  this  section,  which  must  be  autbent 
mode  prescribed  in  article  seven  of  title  three 
ter,  for  the  authentication  of  lecoids  and  papeie 
plication  for  ancillary  letters  testamentary,  or 
ters  of  adminislnition. 


a.  Where  an  infant,  who  resides  without  t1 
within  a  foreign  conntij,  is  entitled  to  persa; 
within  the  State,  or  to  maintain  an  action,  or 
ceeding  in.  any  court  thereof  respecting  such  pe 
erty,  a  genenJ  guardian  of  his  property,  authori 
snch  within  the  foreign  conntry  where  the  ward 
applv  to  the  surrogatu's  court  of  the  county  wbt 
Bonal  property  or  any  part  thereof  is  aitaated, 
letter><  of  guardianship  on  the  personal  eatnte  of 
and  the  person  to  authorized  must  present  to  th 
court  harins  juris  diction,  a  written  petition,  d 
setting  forUi  the  facte  and  praying  for  ancill 
guardianship  on  the  personal  estate  of  snch  inft 
tition  mast  be  BocQmpanied  with  the  eiemplifl 
the  records  and  otbei  papers  showing  the  a|>t 
snch  forragn  guardian  or  where  such  foreign  gna 
been  appointed  by  any  court  with  other  proo 
thority  to  act  as  such  guardian  within  such  fore 
and  also  with  proof  that,  pursuant  to  the  le 
foreign  country,  such  foreign  guardian  is  ent 
possession  of  the  ward'spersacalestate.  Eiemi 
of  the  records,  where  used  pursuant  to  this  ceot 
anthcnticated  in  the  manner  required  pursuant  tc 
one  of  tjiis  section. 


§  SS89.    lAtn'dlWi]    Where  the  snm^at 

npon  ttie  papers  presented,  as  prescribed  in  tbe 
tli'U  the  case  is  within  that  section,  and  thati 
the  ward's  interest  that  ancillary  letters  of  f 
shonld  be  issued  to  the  petitioner,  be  may  me 
granting  ancillary  letters  nccoidingly.     Such  i 


r 


^4&b'  GEimBAL'  GtTABDlAK.  §  2830 

be  made  withont  a  citation,  or  the  surrogate  may  cite  snch 
persons  as  he  thinks  proper  to  show  cause  why  the  pr^iyer 
of  the  petition  shou'd  not  be  granted.  J^ut  before  the  an. 
ciliary  letters  are  issued,  the  surrogate  must  inquire  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State  ;  and  if  so,  he  must  require  payment  thereof. 
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d  as  prescribed  11 ,    

and  without  an  oalh  of  offlcc.  If  issued  in  a  case  proTided 
for  in  Hubdivision  oue,  •  of  section  twenty-eight  hundred 
and  Ihirty-eight,  Ihev  authorize  the  person  to  whom  thw 
are  isaued  to  demand  and  receive  Ibo  pergonal  property,  and 
the  renia  and  proflts  of  the  real  property  of  the  warf,  to 
dispose  of  Ihem  in  like  manner  as  a  guardian  of  the  prop- 
erty appointed  as  prescribed  fn  this  article ;  to  remove 
them  from  the  Stale  ;  and  to  maintain  or  defend  any  action 
or  special  proceeding  in  the  ward's  behalf.  If  issued  in  a 
case  provided  for  in  subdivision  two.  of  section  twenty-eight 
hundred  and  tbirtT-eigbt,  such  ancilla^  letters  of  guard- 
ianship authorize  the  peraon  to  whom  they  are  isgued.  to  de- 
mand andi^'ceive  the  personal  estate  of  the  ward,  and  todia- 
pose  of  it  in  like  manner  as  a  guardian  of  property  ap'  ointed 
aa  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal 
estate  in  the  "ward's  behalf.  But  in  neither  case  do  such 
letters  authorize  such  anciliary  guardian  to  receive  from  s 
resident,  guardian,  executor,  or  administrator,  or  from  a 
testamentary  trustee,  subject  to  the  jurisdiction  of  a  siuro- 
gale's  court,  money  or  otlier  property  belonging  to  the 
ward,  in  a  case  where  letters  have  been  isaued  to  a  guard- 
ian of  the  Infant's  property,  from  a  surrogate's  court  of  a 
county  within  the  State,  upon  an  allegation  that  the  infant 
was  a  resident  of  that  county,  except  by  the  special  direc- 
tion, made  upon  good  cause  shown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  Issued,  or  unless  the 
priucipal  letters  have  been  duly  invoked. 

g  S841.  The  last  section  applies  to  letters  granted,  be- 


ir  a  territory  of  the  United  States,  upon  presentation  of  ai 
exemplified  transcript  of  the  record  of  bis  appointment. 

ARTICLE  SECOND. 
BuPEBTisiOK  AND  Control  of  a  Qenxbai.  Quabduh, 


3848.  Affldailt  lo  Iw  ■ 


ma.  Id.  ;     M     to    gUKtdlBQ    of 

XS*a.  "WVea  ennraiHa  nay  com- 

Sl  judiciaJ  settlement, 
lion ;        proceedings 


S8*S.  Proceedlnga,    when     ao- 
SMe.  Snnogtti 


S48  GENERAL  GUARDIAK.      §§  284^2844 

I  8848*  A  general  guardian  of  an  infant's  property,  ap- 

S'  ointed  by  a  Bunrogate's  court,  must,  in  the  month  of 

anuary  of  each  year,  as  long  as  any  of  the  infant's  prop- 
erty, or  of  the  proceeds  thereof,  remains  under  his  con- 
trol, file  in  the  surrogate's  court  the  following  papers : 

1.  An  inventonr,  containing  a  full  and  true  statement 
and  description  of  each  article  or  item  of  personal  property 
of  his  ward,  received  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  as  the  case  re- 
quires ;  the  value  of  each  article  or  item  so  received  ;  a  list 
of  the  articles  or  items,  remaining  in  his  hands ;  a  statement 
of  the  manner  in  which  he  has  disposed  of  each  article  or 
item,  not  remaining  in  his  hands ;  and  a  full  description  of 
the  amount  and  nature  of  each  investment  of  money,  made 
by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and 
creditor,  of  all  his  receipts  and  disbursements  of  money, 
during  the  preceding  year ;  ioi  which  he  must  charge  him- 
self with  any  balance  remaining  in  his  hands,  when  the 
last  account  was  rendered,  and  must  distinctly  stato  the 
amount  of  the  balance  remaining  in  his  hands,  at  the  con- 
clusion of  the  year,  to  be  charged  to  him  in  the  next  year's 
account. 

§  8843.  With  the  inventory  and  account,  filed  as  pre- 
scribed in  the  last  section,  must  be  filed  an  affidavit,  which 
must  be  made  by  the  guardian,  unless,  for  good  cause 
shown  in  the  affidavit,  the  surrogate  permits  the  same  to  be 
made  by  an  agent  or  attorney,  who  is  cognizant  of  the  facts. 
The  affidavit  must  state,  in  substance,  that  the  inventory 
and  account  contain,  to  the  best  of  the  affiant's  knowledge 
and  belief,  a  full  and  true  statement  of  all  the  guardian's 
receipts  and  disbursements,  on  account  of  the  ward ;  and 
of  all  money  and  other  personal  property  of  the  ward, 
which  have  come  to  the  hands  of  the  guardian,  or  have 
been  received  by  any  other  person  by  his  order  or  authority, 
or  for  his  use,  since  his  appointment,  or  since  the  filing  of 
the  last  annual  inventory  and  account,  as  the  case  requires ; 
and  of  the  value  of  all  such  property ;  together  with  a  full 
and  true  statement  and  account  of  the  manner,  in  which 
he  has  disposed  of  the  same,  and  of  all  the  property  re- 
maining in  his  hands,  at  the  time  of  filing  the  inventory 
and  account ;  and  a  full  and  true  description  of  the 
amount,  and  nature  of  each  investment  made  by  him, 
since  his  appointment,  or  since  the  filing  of  the  last  annual 
inventory,  and  account,  as  the  case  requires  ;  and  that  he 
does  not  know  of  any  error  or  omission  in  the  inventoiy 
or  account,  to  the  prejudice  of  the  ward.  The  surrogate 
must  annex  a  copy  of  this  and  the  last  section,  to  all  letters 
of  guardianship  of  the  property  of  an  infant  issued  from 
his  court 

$  iao8.  Con-       §  8844.  [Am'd  1881.]  In  the  month  of  Pebruaiy  of  each 
9qI,  Act        year  and  thereafter  until  completed^  the  surrogate  must. 
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for  the  purposes  specified  in  the  next  section,  examine  or 
cause  to  be  examined,  under  his  direction,  all  inventories 
and  accounts  of  guardians  filed  siace  the  first  da;  of  Feb- 
ruary of  the  preceding  year.  The  examination  may  he 
made  by  the  clerk  of  the  smrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must, 
More  fie  enters  upon  the  examination,  subscribe  and  take 
before  tlie  surrogate,  and  file  with  the  clerk  of  the  surro- 
gate's court,  an  oath  faithfully  to  execute  his  duties,  and 
to  make  a  true  report  to  the  surrogate.  Where  the  surrogate 
seasonably  certifies  in  writing  to  the  board  of  supervisors, 
or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
that  the  examination  required  by  this  action  cannot  be 
made  by  him,  or  by  tho  clerk  of  Ihe  surrogate's  court,  or 
by  any  clerk,  employed  in  his  office  and  paid  by  thecounty, 
the  board  must  provide  for  the  compensation  of  a  suitable 
person  to  make  Uie  examination. 

g  S84B.  If  it  appears  to  the  suirogale,  upon  an  exami- 
nation made  as  prescribed  iu  the  last  section,  tliat  a  general 
guardian  of  an  infant's  property,  appointed  by  letters  issued 
irom  his  court,  has  omitted  to  file  his  annual  inventory  or 
account,  or  the  affidavit  relating  thereto,  as  prescrilied  in 
the  last  section  but  one ;  or  if  the  surrogate  is  of  the  opinion, 
that  the  interest  of  tlie  ward  requires  that  the  guardian 
should  render  a  more  full  or  satisfactory  inventory  or  ac- 
count ;  the  Burrogale  must  make  an  order,  requiring  the 
guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 
requiring  the  guardian  jiersonally  to  pay  the  expense  of 
serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  It  is 
made;  or  where  the  surrogate  has  reason  to  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the  surro- 
gate may,  in  his  discretion,  appoint  a  fit  and  proper  person 
special  guardian  of  the  waid,  for  the  purpose  of  filing  a 
petition  in  his  behalf,  for  (he  removal  ot  the  guardian, 
and  prosecuting  the  necessaiy  proceedings  for  that  pur 
pose. 

S  2846.  Upon  the  petition  of  the  general  guardian  of  an  ^ 
inmnt's  person  or  property ;  or  of  the  infant ;  or  of  any 
relative  or  other  person  in  his  behalf :  tha  surrogate,  upon 
notice  to  suoh  persons,  if  any,  as  he  thinks  proper  to  notify 
may  make  an  order,  directing  the  application,  by  the 
euardlan  of  the  infant's  properly,  to  the  support  and  educa- 
tion of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems 
proper,  out  of  the  income  of  the  infant's  property ;  or, 
-where  the  income  is  inadequate  for  that  purpose,  out  of  the 
principal. 

g  2847.  [Am'd  1880.]  A  written  petition,  duly  verified, 
praying  for  the  judicial  settlement  of  the  account  of  a 
eeneri^  guardian  of  an  infant's  property,  and  that  he  may 
be  cited  to  attend  the  settlement  thereof,  may  be  presented 
to  the  surrogate's  court,  iu  eittter  of  the  following  cases' 
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1.  By  the  ward-,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  lias 
died. 

8.  By  the  guardian's  successor,  including  a  g^uardian 
appointed  after  the  reversal  of  a  decree,  appointing  the  per- 
son so  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose 
letters  have  been  revoked;  or  by  the  legal  representative 
of  such  surety.  Citation  under  this  subdivision  must  be 
directed  to  both  the  guardian  and  the  ward. 

§  S848,  [Am*dlS81.]  A  petition,  for  the  judicial  settle- 
ment of  the  account  of  a  general  ^ardian  of  an  infant's 
person,  may  be  presented,  as  prescnbed  in  the  last  section, 
or  by  the  gener^  guardian  of  the  infant's  property  ;  but 
upon  the  presentation  thereof,  proof  must  be  made,  to  the 
surrogate's  satisfaction,  that  the  guardian  so  required  to 
account  has  received  money  or  property  of  the  ward,  for 
which  he  has  not  accounted ;  or  which  he  has  not  paid  or 
delivered  to  the  general  guardian  of  the  infant's  property ; 
and  a  guardian  of  the  estate  only  of  a  minor  shall  he^  for 
^e  purposes  of  this  chapter,  deemed  a  general  guardian. 

§  2849.  lAm:d  1893J 

A  guardian  may  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  praying  for  a  judicial  hettle- 
mentofnis  account  and  a  discnarge  from  his  duties  and 
liabilities,  in  any  case  where  a  petition  for  a  judicial  settle- 
ment of  his  account  may  be  presented  by  any  other  person 
as  pr.  scribed  in  either  of  the  last  two  sections.  The  petition 
must  pray  that  the  person  who  might  have  so  presented  a 
petition,  and  also  the  sureties  in  his  official  bond  of  such 
gnardian  or  the  legal  representatives  of  such  surety  may  be 
cited  to  attend  the  settlement. 

§  S860.  [Am*d  1882, 1887.]  Upon  the  presentation  of  a 
petition,  as  prescribed  in  either  of  the  last  three  sections, 
the  surrogate  must  issue  a  citation  accordingly.  Section 
two  thousand  seven  hundred  and  twenty-seven,  sections  two 
thousand  seven  hundred  and  thirty-tiiree  to  two  thousand 
seven  hundred  and  thirty-seven,  both  inclusive,  and 
sections  two  thousand  seven  hundred  and  forty-one  and  two 
thousand  seven  hundred  and  forty-four  of  this  act,  apply 
to  a  guardian  accounting  as  prescnbed  in  this  article,  and 
regulate  the  proceedings  upon  such  an  accounting.  The 
accounting  party  must  annex  to  every  account  produced 
and  filed  by  him  an  affidavit,  in  the  form  prescribed  in  this 
article  for  the  affidavit  to  be  annexed  by  him  to  his  annual 
inventory  and  account.  A  guardian  designated  in  this 
title  is  entitled  to  the  same  compensation  as  an  executor  or 
administrator. 

ARTICLE  THIRD. 

GUABDIANS  APPOINTED  BY  WlLL  OB  DSED. 

9  886L  Will  or  deed   containing  §  2898.  Testamentary    guardian  ; 

appointment     to     be  qaaliflcation,      letters, 

proTed,   etc.,    and    re-  etc. 

corded.  9869,  Wbon  seciirltjr  reqnind 
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from  gnardianap-       §  2857.  Effect  of  decree. 

pointed  b^  will  or  deed.  2858.  Removal  of  guazdJan  ap- 

S  2364.  What  eecority  to  be  glveu.  pointed  by  will  or  deed. 

2856.  Inventory    and    inter-  2859.  designation  of  such  a 

mediate  account  may  be  guardian . 

required.  2860.  Appointment  of  Bocces- 
2836.  WbenEurrosate  may  com.  Bor. 

pel  jadicuil  settlement 

of  account. 

r 

§  285 1*  A  person  shall  not  exercise,  within  the  State,  any  2  Dem.  4. 
power  or  authority,  as  guardian  of  the  person  or  property  K,^**''^'  ^* 
of  an  infant,  by  virtue  of  an  appointment  contained  in  the 
will  of  the  infant's  father  or  mother,  beings  a  resident  of 
the  State,  and  dying  after  this  chapter  takes  effect,  unless 
the  will  has  been  duly  admitted  to  probate,  and  recorded 
in  the  proper  surrogate's  court,  and  letters  of  guardianship 
have  been  issued  to  him  thereupon ;  or  by  virtue  of  an  ap- 
pointment contained  in  a  deed  of  the  infant's  father  or 
mother,  being  a  resident  of  the  State,  executed  after  this 
chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded, 
and  has  been  recorded  in  the  office  for  recording  deeds  in 
the  county,  in  which  the  person  making  the  appointment 
resided,  at  the  time  of  the  execution  thereof.  Where 
a  deed  containing  such  an  appointment  is  not  re- 
corded, within  three  months  after  the  death  of  the  grantor, 
the  person  appointed  is  presumed  to  have  renounced  the 
appointment ;  and  if  a  guardian  is  afterwards  duly  ap- 
pointed by  a  surrogate's  court,  the  presumption  is  conclu- 
sive. 

§  2852.  Where  a  will,  containing  the  appointment  of  SBedf.  soi. 
a  guardian,  is  admitted  to  probate,  the  person  appointed  i%p^^'  ^*'*** 
guardian  must,  within  thirty  days  thereafter,  qualify  as 
prescribed  in  section  two  thousand  five  hundred  and  ninety- 
four  of  this  act ;  otherwise  he  is  deemed  to  have  renounced 
the  appointment.  But  the  surrogate  may  extend  the  time 
so  to  qualify,  upon  good  cause  shown,  ior  not  more  than 
three  months.  And  any  person  interested  in  the  estate  may, 
before  letters  of  guardianship  are  issued,  file  an  affidavit 
setting  forth  with  respect  to  the  guardian,  so  appointed, 
any  fact  which  is  made  by  law  an  objection  to  the  issuing 
of  letters  testamentary  to  an  executor.  Sections  two  thou- 
sand six  hundred  and  thirty-six  to  two  thousand  six  hundred 
and  thirty-eighf  of  this  act,  both  inclusive,  apply  to  such  an 
affidavit  and  to  the  proceedings  thereupon.  A  person  ap- 
pointed guardian  by  will  may,  at  any  time  before  he  quali- 
fies, renounce  the  appointment  by  a  written  instrument, 
under  his  hand,  filed  in  the  surrogate's  office. 

§  2863*  Where  a  guardian  of  an  infant's  person  or  prop- 
erty has  been  appointed  by  will  or  by  deed,  the  infant,  or 
any  relative  or  other  person  in  his  behalf,  may  present,  to 
the  surrogate's  court  in  which  the  will  was  admitted  to  pro- 
bate ;  or  to  the  surrogate's  court  of  the  county  in  which  the 
deed  was  recorded ;  a  written  petition,  duly  verified,  setting 


%e2. 


d52  GUAKDIAN  BY  VflLL  OB  DEED.     §§  2854-2856 

forth,  either  upon  his  knowledge,  or  npon  his  information 
and  belief,  any  fact,  respecting  the  guardian,  the  existence 
of  which,  if  it  was  interposed  as  an  objection  to  granting 
letters  testamentary  to  a  person  named  as  executor  in  a  ivill. 
would  maKe  it  necessary  for  such  a  person  to  give  a  bond, 
in  order  to  entitle  himself  to  letters  ;  and  praying  f  c  r  a  de- 
cree, requiring  the  guardian  to  give  security  for  the  per- 
formance of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  sudi  a  decree  should  not  be  made.  Upon  the 
presentation  of  such  a  petition,  and  proof  of  the  factj  therein 
allege  1,  to  the  sitisfaction  of  the  surrogate,  Le  must  issue  a 
citation  accordiugly.  Upon  the  return  of  the  citation »  a 
dejret)  requiriug  the  guardian  to  giye  security  may  be  made, 
in  tbe  discretion  of  the  surrogate,  in  a  case  where  a  person 
so  named  ns  executor,  can  entitle  himself  to  letters  testa- 
mentary only  by  giving  a  bond  ;  but  not  otherwise. 

§  2854*  The  security  to  be  giyen,  as  prescribed  in  the 
lasUtwo  sections,  must  "be  a  bond  to  the  same  effect,  and  in 
the  same  form,  as  the  bond  of  a  general  guardian,  appointed 
by  the  surrogate's  court.  Each  proyision  of  this  cdiapter, 
app  icable  to  the  bond  of  such  a  guardian,  and  to  the  rights, 
duties,  and  liabilities  of  the  parties  theieto,  or  any  of  theus, 
including  the  release  of  the  sureties,  and  the  giying  of  a 
new  b  nd;  applies  to  the  bond  so  given,  and  the  parties 
thereto. 

§  2855.    Upon  the  petition  of  the  ward,  or  of  any  relative 
or  other  person  in  his  behalf,  the  surrogate's  coiiit  haying 
jurisdiction  to  require  security,   as   prescribed  in  the  last 
three  sections,  may,  at  any  time,  in  the  discretion  of  the 
surrogate,  make  an  order,  requiring  a  guardian,  appointed 
by  will  or  by  deed,  to  render  and  file  an  inventory  and  ac- 
count, in  the  same  form,  and  verified  in  the  same  manner  as 
the  inventory  find  account  required ,  to  be  filed  annually  by 
a  guardian  i^ppointed  by  a  surrogate's  court,  as  prtsoiibed  in 
article  second  of  this  title.   The  order  may  also  require  such 
an  inveutoiy  and  account  to  be  filed,  in  the  month  of  January 
of  each  year  thereafter.    Sections  two  thousand,  eight  hun- 
dred and  forty- two  to  two  thousand  eight  hundred  and 
forty -fiye  of  this  act,  both  inclusive,  apply  to  such  an  in- 
ventory and  account,  and  to  the  tiling  thereof,  as  if  the 
guardian  had  been  appointed  by  the  surrogate's  court. 

§  2850*  [Am'd  1891.  ]  The  surrogate's  court  having  juris- 
diction to  require  security  may  compel  a  judicial  settlement 
of  the  account  of  a  guardian  appointed  by  \iill  or  by  deed, 
in  any  case  where  it  may  compel  a  judicial  settlement  cf 
the  account  of  a  general  guardian  ;  and  the  proceedings  to 
procure  su<  h  a  settlement  are  the  same  as  if  me  guardian  so 
appointed  by  will  or  by  deed  had  been  a  general  guardian.  A 
gnaidian  appointed  by  will  or  b^  deed  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  praying 
for  a  j  udiciol  settlement  of  his  account,  and  a  discharge  from 
his  duties  and  liabilities,  in  any  case  where  a  petition  for  a 
judicial  settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  The  peltition 
must  pray  that  the  person  who  might  have  so  presented  a 
petition  may  be  cited  to  attend  the  settlement.  Upon  the 
presentation  of  such  petition     <>  j^  _.  must  issue  a  cita- 
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tion  MMOTdingly.       Seclions    twentj-Reven    bnadred   and 

Ihirtj-three  to  twenty-seTen  hnudnd  »ud  thirty -seven,  both 
mcloBire,  uid  aections  tweut.T-Beven  liuudred  and  forty-one 
and  twant^'SeTen  hundred  and  lorty-fonT  of  this  act  apply 
loagaar.lun  Bcooimling  as  ptescribed  in  Ibis  article,  and 
regulate  ths  proceedings  upon  eaoh  an  accounting.  A  gnard- 
ian  d.-siguated  in  Ihia  title  is  entitled  to  the  satne  compenan- 
tioii  as  a  general  guardian. 

^  2So7.  A  decree,  made  Dpoa  a  jadicial  settlement  of  tbe 
aocoDnt  of  a  guardian  appointed  by  will  or  by  deed,  ja  pie- 
Horlbed  in  thia  article,  oi  the  jodgment  rendered  opon  appeal 
from  BUch  decree,  has  theeame  force  as  a  judgment  of  the 
anpreme  conrt  to  the  same  eSeot. 

"  """"  " — "epelitioj  ""' 
sbdunf, 
a  to  require  seotirity  front  a  gaardian  appointea 
by  will  or  by  deed,  may  remote  each  a  gTiurdian,  in  any 
case  where  a  teatamentary  bmalee  may  be  removed,  as  pre- 
scribed in  title  sixth  of  this  ohaptei: ;  and  the  proceedings 
upon  such  a  petition  are  the  aame,  aa  preacribed  in  that 
tiile  for  the  removal  of  a  testamentary  trustee.  Where  a 
citation  is  issned,  apon  a  petition  for  the.  removal  of  onoh  a 
giiar.'ian,  he  may  tie  enspsnded  from  the  eierciee  of  his 
powers  and  antliodty,  as  if  he  had  been  appoiattd  by  the 
sarroRiLte's  court. 

§  28S9.  A  guardian  appointed  by  will  or  by  deed,  tnr<y 
be  ullowed  to  resign  his  trust,  by  the  sarmgHle's  court,  hxv- 
ing  JDrisdittinn  to  require  security  from  him.  The  pro- 
ceedings for  that  purpose,  Bnd  the  efFect  of  a  decree  made 
thereupon,  ace  the  aame,  aa  vheie  a  gnardian  appointed  by 
thesnrri  gale'scourt  presents  a  p*tition,  praying  that  his  lai- 
ters  may  be  revoked,  as  prescribed  in  article  first  of  Ihie  title. 

§  S860.  Where  a  sole  gnardian,  appointed  by  will  or  by 
deed,  has  been,  by  the  decree  of  the  surrogate's  conrt,  re- 
moved or  allowed  to  resign,  a  Buccrwior  may  be  appointed 
by  the  aame  oonit,  wjth  the  effect  presoribed  is  seijilon  two 
tliouaand  six  hundred  and  five  of  this  act ;  unleea  auoh  an 
appointmeut  would  contravene  the  express  terms  cf  the  will 
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TITLE     XI. — Provisions    specially     uEiLATiNa    to 

COURTS  OF  JUSTICES  OF  THfl  PKACB  IH 
THE  CITY  OF  BROOKLYN. 

TTTLB    XIL — Miscellaneous  Provisions. 


TITLE  L 
Jurisdiction  and  general  powers. 


S  1284,  Con 
sol.  Act 


%  Cd68.  JuHicoH  to'  holj  courts; 

gtueral  powcrt«. 
Sd09.  In  what  town,  etc.,  ccticn 

must  bo  brought. 
2870.  Criminal  contcmptd. 
28ri.  Id. ;  how  puniehod. 
S872.  Offender  to  be  beard. 
2878.  Record  of  ccnvicii<in. 
2874.  Reqnl^itefiof  commitmeoL 
2873.  rine  to  be  paid  to  OYi*r<«cer 

or  Fnpcr.nteiidcnt  ox  the 

poor. 


f  2861.  Justice's   jarisdiction 

most  be  sptciallj  con- 

ferrcd  by  law. 
2862.  General  civil  jarisdictioi. 
2868.  No  jarisdiction  in  ce.L^n 

caees. 
2161  Confession  of  judgment. 

2865.  Actions  by  and   against 

officers,   etc.;    a.d  by 
ex. enters,  etc. 

2866.  Tavern  keepers  dleqaali- 

fled. 

2867.  Members  of  legislature  not 

compelled  ij  act. 

g  8861.  A  justice  of  the  peace  has  such  jurisdiction  in 
civil  actions  and  special  proceedings,  as  is  specially  con- 
ferred upon  him  hj  statute,  and  do  other. 

§  2862.  Except  as  otherwise  prescribed  in  the  next  sec- 
tion, a  justice  of  the  peace  has  jurisdiction  of  the  following 
civil  actions : 

1.  An  action  to  recover  damages  upon  or  for  breach  of 
a  contract,  express  or  implied,  other  than  a  promise  to 
marry,  where  the  sum  claimed  does  not  exceed  two  handred 
dollars, 

2.  An  action  to  recover  damages  for  a  pergonal  injury,  or 
an  injury  to  property,  where  the  sum  claimed  does  not  ex- 
ceed two  hundred  dollars. 

8.  An  action  for  a  fine  or  i)enalty,  not  exceeding  two 
hundred  dollars 

4.  An  action  upon  a  bond  conditioned  for  the  payment 
of  mcmey,  where  the  sum  claimed  to  be  due  does  not  ex- 
ceed two  hundred  dollars ;  the  judgment  to  be  rendered  for 
the  sum  actually  due.  Where  the  sum  secured  by  the  bond 
is  to  be  paid  in  instalments,  an  action  may  be  brought  for 
each  instalment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice 
of  the  peace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a 
Justice  of  the  peace,  or  in  a  distiict  court  of  the  city  of 
New  York,  or  in  a  justices*  court  of  a  city,  being  a  court 
not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or 
without  damages  for  the  taking,  withholding,  or  detention 
thereof,  where  the  value  of  the  chattel,  or  of  all  the  chattels, 
as  stated  in  the  affidavit  made  on  the  part  of  the  plaintiff, 
does  not  exceed  two  hundred  dollars. 


§^2863-2869  JUSTICES' COUKTS.  S6G 

§  2$«3.  [^m'<i1S82.]  CatnjiiBticaof  thepi'scecnuDOt  13  . 
takf  ct^mzauce  t  f  a  civil  ao.ioD,  m  either  of  the  fulJowitig   ^^ 

).  Whtre  Ihe  people  of  ihe  slftt«  are  n  piirty,  except  lor  jg 
one  or  more  fliieH  or  penalliea  U'lt  ezreeding  iwo  huodred  0  9 
dollar)!. 

2.  WLere  the  Uile  to  real  i-roperty  comes  in  qoetlion,  oa 
prescribed  in  title  third  of  this  chapter. 

3.  Where  the  iiciion  is  to  recover  liamages  tor  an  nBsnnlt,  Wa 
battery,  false  imprisomneat,  lihel,  Blander,  oiimiual  conver-  **^ 
sation,  Beductii>it,  cr  malioiotis  prosecutiuu,  or  where  it  is 
brought  uDder  sections  eighteen  hundred  and  tbiity-Reven, 
eichuen  hnDdr.-d  and  forly-Uirce,  eighteen  hnadr^d  and 
siiiy-tigbt,  nineteen  linndred  and  two,  or  nineteen  hundred 
&nd  sixty-nine  of  this  act.  '  „ 

i.    Where,  iu  n  matter  of  occonnt,  the  snai  total  of  the  ac-  13 

oonnts  of  both  purties,  proved  to  the  saiisfaction  of  the  jus-  '^■S' 

tice,  exceeds  fotu  linndred  dollars.  g„„ 

6.    Where  tlie  action  la  brought  against  on  eiecntor,  ad- 

g  tlSfii,  A  juHtice  of  the  peace  Los  also  jnrisdiction  to 
teuder  Judgment,  npou  the  confession  of  a  defendaut,  as 
prescribed  in  title  sixth  of  this  chapter,  where  the  snm  con- 
feased  does  nut  fuceedfive  hnndred  dollars. 

§  2865.  lAm'dlSSi.]  An  action,  oognizable  by  a  justice 
of  the  peace,  may  be  Lrouglit  by  or  against  ii  corporalion  ; 
by '  rag'uost  a  natural  person  in  his  own  right;  by  i.r  aguinst 
a  town  or  oounly  ofBcer  in  his  ofBdiil  character  ;  or  by  un 
executor,  ndminislralor,  trustee  of  an  eipiess  trout,  or  a  re- 
ceiver in  Hnppleiuenlary  proceedings. 

§  2866i  A  justice  of  the  peace,  who  is  an  innholder  or 
tavern  keeperinfact,  has  no  power  or  jurisdiction  under  any 
provision  of  thia  chapter;  but  if  a  judgment  hus  been  actu- 
ally rendered  by  him  before  he  became  so  disqualiBed,  be 
iLay  give  a  transcript  thereof,  or  istne  eiecution  thereupon, 
oTHsiisfy  Ihjjadgment,  upon  payment  tliereof. 

§  2887.  A  justice  of  the  peace,  who  is  a  member  of  the 
seikate  or  nssemiily,  i!!  not  obliged  t<i  t.ke  cognizance  of  a 
civil  action  orspeiial  prooeedii.g;  but  he  may  take  ongni- 
zonce  thereof,  iu  his  discretion. 

§  2StiS>  A  justice  o(  the  peace  must  bold,  within  his 
town  or  city,  a  court  for  the  trial  of  any  action  or  special 

Goceiding,  of  which  he  hns  juiisriictinu.  brought  before 
m.  Ue  mnsthear,  try,  and  determine  the  same,  nccording 
to  law  and  equity ;  and  tor  that  purpose,  where  speciiit 
proTision  is  not  ollierwiae  made  bylaw,  the  court  is  vested 
with  all  the  necessury  powtrs  pusiessed  by  the  supreme 
oourL 

§2809.  Mm'J  1893,1891.]  An  action mnstbebioashtbrfi  re  las; 
ajuaticeol'  a  townor  city  whereinone  of  the  pittiearesides,  6o 
or  a  justice  of  an  adjoining  town  or  city  iu  the  sauie  county,  ^ 
except  in  one  of  iho  follou  ing  cases : 

1.  Wliereihe  defendant  hns  absconded  from  his  residence, 
it  may  be  brought  before  a  juhtice  uf  the  lownonity  in 
which  the  defendant,  or  a  portion  of  his  properly,  is  at  the 
time  of  the  commencement  of  the  action. 
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26  Hun,  681.  2.  [Am*d  1894,  amendment  io  take  effed  S*ptemher  1,  1894.] 
Where  the  plniiitiff  iR  not  n rohident of  ihe  county,  or  if  there 
are  two  or  luoio  x>lAiutiff8  vheu  all  are  nonresident s  thereof, 
it  m:iy  be  brongLt  before  n  justice  i  f  the  town  or  city  in  which 
the  plaintiff  or  either  ot  ILd  plaintiffs,  or  his  attorney,  is  at 
the  time  of  the  coin  men  cement  of  the  action,  except  when  a 
cause  of  Aoticinhas  been  assigned  after  the  maturity  thereof 
to  a  p:  rson  or  jpersons  ndt  residents  of  the  same  county  as 
the  assignor,  in  which  case  the  action  must  be  brought  in 
the  town  where  the  defendant  resides,  or  in  any  adjoining 
town  thereto. 

3.  Where  the«defendant  is  a  non-resident  of  the  county, 
it  may  be  brought  bef ere  a  justice  of  the  town  or  cty,  in 
which  he  is  at  the  time  of  the  commencement  of  the  action. 

4,  Where  it  is  specially  prescribed  hj  law,  that  a  particu- 
lar action  may  be  brought  before  a  justice  of  the  town,  city, 
county,  or  districr, where  an  offence  was  committed,  or  where 
property  is  found.  A  defendant  designated  in  Beotion  two 
thousand  eight  hundred  and  seven  ty-nine,  section  two  thou- 
sand eight  hundred  and  eightv,  or  section  two  thousand 
eight  hundred  and  eighty-one  ot  this  iact,  is  deemed,  for  the 
purposes  of  this  section,  a  resident  of  the  town  or  city  where 
the  person,  to  whom  a  copy  of  the  summons  is  deliverv  d, 
resides. 

/  7  5.  In  any  town  adjoining  an  incorporated  city,  no  justice 
of  such  town  shall  have  jurisdiction  (^t  any  action  brought 
by  or  against  a  resident  of  Kuch  adjoining  cty,  unless  at  least 
one  of  the  parties  to  the  action  is  a  resident  of  such  town. 
26  Hun,  60  3 .  §  2870.  A  justice  of  the  peace  has  power  to  punish,  for 
a  criminal  contempt,  a  person  guilty  of  either  of  the  f  ollow- 
ins;  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
him,  while  engaged  in  the  trial  of  an  action,  the  rendering 
of  a  judgment,  or  any  other  jndicial  proceeding;  where  such 
behayior  directly  tends  to  interrupt  the  proceedings,  or  to 
impair  the  respect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  di- 
rectly tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  hiu  pr  sence,  to  the  ex- 
ecution of  his  lawful  mandnte. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
any  other  case. 

§  2871.  Punishment  for  contempt,  specified  in  the  last 
section,  may  be  by  fine  not  exceeding  twenty -five  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  £▼<) 
days,  or  both,  in  the  discretion  of  the  justice.  Where  a 
person  is  committed  to  pYieon  for  the  con -payment  ot  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  ten  days ; 
but  where  he  is  also  committed  for  a  aefinite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  deiiiiite 
time. 

§  2872.  A  person  shall  not  be  punished  by  a  justice  of 
the  peace,  for  a  contempt,  until  an  opportunity  has  be*  n 
given  him  to  be  heard  in  Lis  defence.  And,  for  that  pur- 
pose, the  justice  must  issue  a  warrant,  directed,  generally, 
to  any  constable  of  the  county,  requiring  the  constable  to 
bring  t^e  offender  before  him. 
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§  S873.  A  justice,  who  convicts  a  person  of  acontempt, 
mUBt,  wilhin  l*n  daya  after  the  conviption,  make  up,  sul> 
scribe,  and  file  in  the  county  clerk's  office,  a  record  thereof, 
slating  therein  the  particular  circumalancea  of  the  offence, 
and  the  punishment  awarded  hy  him  upon  the  conviction. 

§  SS74.  A  warrant  of  commitmentforacoDtempt  must  161 
Bet  forth  the  particular  circumstances  of  the  offence  ;  other 
wise  it  is  void. 

g  2876.  Ad.  officer,  who  collects  or  receives  a  fine,  im- 
posed by  a  juslice  of  the  peace  for  a  contempt,  must,  with- 
in ten  days  thereafter,  pay  lie  money,  for  the  benefit  of  the 
poor,  to  the  overseer  or  superintendeat  of  the  poor  of  the 
town,  cily,  or  district,  wherein  the  fine  was  imposed  ;  or, 
where  there  is  no  such  officer,  to  the  officer  or  officers  per- 
forming corresponding  functitms  under  another  name;  unless 
the  board  of  supervi-iors  has  directed  tb«  payment  of  fines 
and  penalties  to  the  supervisor  of  the  town,  in  a  case  where 
it  is  authorized  by  law  so  to  do- 

TITLE  II. 

Commencement  of  action/    appearanee  of  pariiei/  provt' 
tionaS  r^aediet, 
AsrioLs  1.  Commencement  6t  itctloii. 
2.  AppeuBDCc  oF  pa.'lieiL 
8.  OiJerafarreeC. 
i.  Atwciiuent  of  pm^iertr. 

ARTICLE   FIRST. 
CouUENc£MENT  OF  Action, 

I  aSTS.  Action ;  how  commencod.        S  1883.  Lut  two  ««ctlons  qiuH- 
aS77.  Conlents  of  ■mnmone.  fled. 

»f;3.  Service  or  Bammona.  ^888.  Sacond  ind    thitd   nun- 
SSTH.  3i.  ;  npon  a  co^toratlon.  mona;  efl^ect  tbereof. 

SS90,  Id. ;  special  proTiBlnn  re-  3881.  Where  name  or  defendant 

latino  ia  ratlroad  cor-  la  unknown. 

porailonB,  SB85.  Retnru  of  aummoai. 
S«8I.  Id. ;   relitlnf;  to  eipreu 

companiea. 

g  8878.  An  action  is  commenced  before  a  Justice  of  the  «  c 

Cice,  either  by  the  vulunlary  appearance  and  joinder  of   1(8. 
ue  by  the  parlies,  or  by  the  service  of  a  summons.  5,^ 

g  2877.  The  summons  must  be  directed,  generally,  to 
any  constable  of  the  county  where  the  lustice  reside ;  and 
it  must  command  him  to  summon  the  defendant  to  appear 
before  the  justice,  at  a  place  speciBed  therein,  to  answer 
the  complaint  of  the  plalntifF  in  a  civil  action.  Where  the 
summons  is  accompanied  with  an  order  to  ari-est  the  defend- 
aiU.  it  must  be  made  returnable  immediately  upon  the 
arrest  of  the  defendant,  within  twelve  days  after  the  day 
when  it  was  issued  ;  in  every  other  case,  it  must  be  return- 
able at  u  time  therein  specified,  not  less  than  six  nor  more 
than  twelve  days  after  the  day  when  it  was  issued. 

§  S876.  Personal  service  of  the  summons  must  be  mad/ 
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by  deliyering  a  copy  thereof  to  the  def^dant ;  except 
where  it  is  specially  prescribed  in  this  chapter  that  personal 
service  may  be  made  by  delivering  a  copy  to  another  per- 
son. Where  service  of  a  suaimons  is  personal,  it  must  be 
made  at  least  six  days  before  the  time  of  appearance  speci- 
fied therein ;  except  where  it  is  accompanied  with  an  order 
of  arrest. 

§  88  7  9,  Where  the  defendant  to  be  served  is  a  corpoia- 
tion,  the  summonef  may  be  personally  served  upon  it,  by 
delivering  a  copy  thereof  to  an  oflScer  or  person,  to  whom 
a  copy  of  the  summons  in  an  action,  brought  against  the 
corporation  in  the  supreme  court,  might  be  delivered,  as 

grescribed  in  sections  four  hundred  and  thirty-one  and  four 
undred  and  thirty-two  of  this  act ;  or,  to  any  director  or 
trustee  of  the  corporation,  by  whatever  official  title  he  is 
called. 

§  8880*  Where  the  defendant  to  be  served  is  a  domestic 
railroad  corporation,  and  no  officer  thereof  resides  in  the 
coimty,  to  whom  a  copy  of  the  summono  may  be  delivered, 
as  prescribed  in  the  last  section,  it  maybe  personally  served, 
by  delivering  a  copy  thereof  to  a  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tickets,  or  station  keeper 
of  the  corporation,  residing  in  the  county  ;  unless,  at  least 
thirty  days  before  it  was  ismed,  the  corporation  had  filed, 
in  the  office  of  the  clerk  of  the  county,  a  written  instru- 
ment, designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  1^  a  just&  of  the  peace  against 
it,  may  be  served ;  in  which  case,  the  summons  may  be 
personally  served  by  delivering  a  copy  to  the  person  so 
designated. 

§  8881.  Where  the  defendant  to  be  served  is  a  corpora- 
tion, association,  partnership,  or  person,  doing  business  in 
the  State  as  an  express  company,  and  no  person  lesides  in 
the  county  to  whom  a  copy  of  the  summons  may  be  de- 
livered, as  prescribed  in  the  foregoing  sections  of  this 
article,  it  may  be  personally  served,  by  delivering  a  copy 
thereof  to  any  local  or  general  agent,  agent  to  receive 
freight  or  parcels,  route  agent,  or  messenger  of  the  defend- 
ant, residing  in  the  county ;  unless,  at  least  thirty  days 
before  it  was  issued,  the  defendant  bad  filed,  in  the  office 
of  the  clerk  of  the  county,  a  written  instrument,  designa- 
ting a  ptTson  residing  in  the  county,  upon  whom  process  to 
be  issued  by  a  justice  of  the  peace  a^inst  the  defendant, 
may  be  served  ;  in  which  case,  the  summons  may  be  per- 
sonally served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 

§  8888.  Where  a  person  has  been  designated,  as  pre- 
scribed in  cither  of  the  last  two  sections,  and  the  designa- 
tion has  been  revoked,  or  it  appears,  by  affidavit  or  the 
return  of  the  constable,  to  whom  a  summons  has  been  did^ 
delivered  for  service,  that  the  person  designated  is  dead,  or 
has  ceased  to  reside  within  the  county  ;  or  that  he  cannot, 
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after  due  diligence,  be  found  within  the  county,  so  as  to 
deliver  a  copy  of  the  summons  to  him ;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed 
iu  the  next  section,  may  be  served  as  if  the  designation 
had  not  been  made.  Such  a  designation  may  be  revoked 
by  a  writing,  executed  and  filed  in  like  manner  as  required 
for  the  purpose  of  making  the  designation. 

§  8883.  Where  it  appears,  by  the  return  of  the  con- 
stable, to  whom  a  summons  has  been  duly  delivered  for 
service,  that  it  was  not  served,  for  any  cause,  a  second 
summons  may  be  issued  by  the  same  justice^  in  the  same 
action,  within  twenty  days  after  the  first  summons  was  is- 
sued ;  and,  upon  the  like  return  thereof,  a  third  summonii 
may  be  issued,  within  twenty  days  after  the  «econd  was 
issued.  The  second  or  the  third  summons,  as  the  case  may 
be,  relates  back  to  the  time  when  the  first  summons  was 
issued  ;  and,  with  respect  to  all  proceedings*  before  actual 
service,  the  service  thereof  has  the  same  effect,  as  If  the 
first  summons  had  been  seasonably  served.  For  the  pur- 
pose of  issuing  a  new  summons,  ^s  prescribed  in  this  sec- 
tion, a  previous  summons  may  be  returned  upon  the  sixth, 
or  any  subsequent  day,  before  the  return  day  thereof. 

§  8884.  Where  the  plaintiff  is  ignorant  of  the  name,  or 
part  of  the  name  of  a  defendant,  that  defendant  may  be 
designated  in  the  summons,  and  in  any  other  process  or 
proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
much  of  his  name  as  is  known,  adding  a  description,  iden- 
tifying the  person  intended.  The  person  so  designated 
must  thereupon  be  regarded  as  a  defendant  in  the  ac- 
tion, and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes 
known,  the  justiioe,  before  whom  the  action  is  pending, 
must  amend  the  proceedings  already  taken,  bjr  the  insertion 
of  the  true  or  full  name,  in  place  of  the  fictitious  name,  or 
part  of  a  name  ;  and  all  subssquent  proceedings  myst  be 
taken  under  the  name  so  inserted. 

§  8885.  A  constable,  who  serves  a  summons,  must,  at 
or  before  the  time  when  the  same  is  returnable,  make  and 
deliver  to  the  justice  a  written  return  thereof,  under  his 
hand,  stating  the  time  when,  and  the  manner  in  which,  he 
served  it.  A  constable  who  fails  seasonably  to  serve  a 
summons,  delivered  to  him  for  service,  must  make  a  written 
return  thereof  under  h!s  hand,  stating  that  it  was  not  served, 
and  the  reason  why  he  failed  to  serve  it. 

ARTICLE  SECOND. 


S 


Parties  may  appear  in  per- 
Bon  or  by  attorney. 

2887.  Oaardian  ad  litem  for  in- 
fant plaintiff. 

S888.  Id.;  for  infant  defendant. 

2889.  When  constable,  etc,  may 
not  act  as  attorney. 


Afpeabancb  op  Parties. 

S  289J.  Authority  of  attorney  ; 
how  proved. 

2801.  Plaintiff  to  prove  his  case. 

8802.  Defendant  may  offer  to 
compromise  ;  proceed- 
ings therenpon. 

2808.  Jnsnce  to  wait  one  hour. 


%  8886.  A  party  to  «ii  action  before  a  justice  of  the 
peace,  who  is  of  full  age,  may  cppear  and  procccutc  or 
defend  the  same,  in  person  or  by  attorney,  at  hi3  election, 
unless  he  has  been  ju^cially  declared  to  l)o  incompetent  to 
manage  his  affairs. 

I  vm  CMi  §3887*  Before  a  summons  is  issued  in  behalf  of.  or  an 
•oL  Act  igBoe  la  Joined  without  summons  by,  an  infant  plaintiff,  the 
Justice  must  aoaoint  a  competent  and  responsible  person, 
nominated  by  Inc  plaintiff  or  his  general  guardian,  to  ap- 
pear as  hi)  guardian  for  the  purpose  of  the  action.  The 
written  consent  of  the  person,  so  appointed  must  be  filed 
with  the1iistie»,  before  his  appointment  The  guardian  so 
appointed  i  j  responsible  for  the  costs. 

1 19(h  Con  §2888.  After  the  service  and  return  o^  a  sommons 
•oL  Act  against  an  infant  defendant,  no  other  proceeding  shall  be 
taken  in  the  Action,  until  a  person  has  been  a|^K>inted  to 
appear  as  his  guardian  for  the  purpose  of  the  action. 
Upon  the  nonunation  of  the  defendant,  the  justice  must 
appoint  a  proper  person  for  that  purpose.  If  the  defendant 
does  not  appear  upon  the  return  of  the  summons,  or  if  he 
neglects  or  refuses  to  nominate,  the  justice  may,  on  the 
application  of  the  plaintiff,  appoint  any  proper  person  as 
his  guardian.  The  written  consent  of  the  person,  soap- 
pointed,  must  be  tiled  with  the  justice  before  his  appoint- 
ment. The  guardian  so  appointed  is  not  responsible  for  any 
costs 

§8839,  Subject  to  the  provisions  of  seclions  sixty- 
three  and  sixty-four  of  this  act,  any  person,  other  than  the 
constable  who  served  the  summons  or  the  venire,  or  the 
la\7  partner  or  clerli  of  the  justice,  may  be  the  attorney  for 
a  party  to  an  action  before  a  jusdce  of  the  pea<3e. 

40Biin«878.       §2890,  The  attorney's    authority  may  be  conferred 
orally  or  in  writing ;  but  the  justice  shall  not  suffer  a  per- 
son to  appear  as  an  attorney,  unless  his  authority  is  ad- 
mitted by  the  adverse  party,  or  proved  by  the  affidavit  or 
^^1 1847  Con-  ^^^  testimony  of  himself,  or  another. 
\^y  Boi.  Act  §  280  !•  If  a  defendant  fails  to  appear  and  answer,  the 

•* f^  ^stiiteRcp    P^^iJ^ti^  cannot  recover  without  proving  his  case.(> x^rr^t  ^^ 
^  4J1,      I  8892.  Except  in  an  action  to  recover  a  chattel,  the 

1 1317,  Cw^  deiendant  may,  upon  the  return  of  the  summons  and  before 
Sb  Hnn'^ifiB.   answering^file  with  the  justice  a  written  offer  to  allow  judg- 
*         ment  to  be  taken  against  him  for  a  sum  therein  specified,  with 
costs.     If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  of 
the  defendants,  against  whom  a  separate  judgment  may  be 
taken.    If  t^o^lamtiff  thereupon,  before  taking  any  other 
proceeding  in  tue  action,  files  with  the   justice  a  written 
*icceptance  of  the  offer,  the  justice  must  render  judgment 
x;cording]y.   If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial ;    but,  if  the  plantiff 
(ails  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
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%  2S9S.  Upon  the  return  of  a  summons  duty  serred, 
tlie  Justice  must  wait  one  hour,  after  the  tlno  specifled 
therein  foritg  return,  unless  the  pftrtiosaooBer  appear. 

ARTICLE  THIRD. 

Obdeb  of  Abrest. 


S8M.  Order  of  Brnwl  ;    in  «btC 

t  «<».  CocgUble  ID  keep  defend- 

cw«itm.rbig™nttd. 

.ntlncDMod/ 

SSa-L  Id-ilnwlmlartloDS. 

ewt.  MoifonM  dlKhuKe  from 

2em.  Id.;  upon  wlut  pipen. 

Kiesl. 

389g.  Retara.     When    pidnUff 

awa.  When     plalotLir     muat 

DotllledinaetappHr. 

ivUegc  from  ai 

%  S894.  &t  the  time  nheu  tlie  summons  is  issued,  in  an 
action  specified  in  the  next  section,  the  justice  who  1  suei 
the  summons  must,  upon  the  appKcstion  of  the  plaiDtiff. 
and  upon  compliauce  tiy  him  with  the  provisions  of  this 
article,  grant  an  order  for  the  arrest  of  the  defendant,  la 
either  of  the  following  cases; 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  eonnty; 
or,  if  there  are  two  or  more  pkintiffa,  where  all  are  non- 
residents thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  Justice,  by 
theaffldsTitof  tlie  ptainiiif  or  another  person,  Ituitthe  de- 
fendant is  about  to  deport  from  the  county,  with  intent  not 
to  return  thereto. 

Rut  such  an  order  cannot  be  grsnted,  where  th:!  dufend- 
ant,  against  whom  it  i^  applied  uir,  is  a  female. 

^  ]iS9fi.  An  order  of  arrest  shsll  not  be  ^nnted,  except  I  M 
where  the  action  is  brought  for  one  or  more  of  the  following  '"'■ 
causes: 

1.  To  recover  a  flne  01 

2.  To  recover  damage  -    . . 
Justice  of  the  peace  has  Jurisdiction :  an  injury  to  property, 
including  the  wrongful  taking,  detention,  or  conversion  of      ' ' 
personal  property ;  misconduct  or  nectect  in  ofitce.  or  in  a 

Srofessionsl  employment ;  fraud  ;  or  deceit.  But  this  sub- 
Ivlaion  does  not  apply  to  a  claim  for  damnges  iu  an  action 
to  Tecover  a  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chat-  i/1 
tel ;  where  it  appears  thst  the  money  was  received,  or  that 
the  chattel  was  embezzled  or  fraudulently  misapplied,  by  a 

Eiublic  ofRcer,  or  by  an  attorney;  solicitor,  or  counsellor,  or 
>j  an  ofllcer  or  agent  of  a  cotporaiion  or  banking  associa- 
tion, in  the  course  of  his  employment ;  or  by  a  factor, 
agent,  broker,  or  other  person  in  a  flduciuy  capacity, 
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§  289 6,  Where  it  appears  to  the  justice,  by  the  affidavit 
of  the  plaintiff  or  another  person,  that  a  sufficient  cause  of 
action  exists,  against  the  defendant,  and  that  the  case  is 
'within  the  provisions  of  the  last  two  sections,  he  must 
grant  the  order  of  arrest.  But  before  granting  it,  he  must 
require  a  written  undertaking  to  the  defendant,  on  the  part 
of  the  plaintiff,  with  one  or  more  sureties,  approved  bv  the 
Justice,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pav  all  costs  which  may  be  awardS 
to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
imderts^ng,  which  must  be  at  least  one  hundred  dollars. 

§8S97,  The  order  must  be  subscribed  by  the  justice 
and  indorsed  upon  or  attached  to  the  summons.  It  must 
briefly  recite  the  ground  of  an  est ;  and  it  must  direct  the 
constable,  who  serves  the  summons,  to  arrest  the  defend- 
ant;  to  bring  him  forthwith  before  the  justice;  and  to 
notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with  rea- 
sonable diligence. 

§  8898.  The  constable  must,  at  the  time  of  serving  the 
summons,  execute  the  order  of  arrest,  by  arresting  the  de> 
fendant,  and  taking  him  forthwith  before  the  justice.  If 
the  justice  is  absent,  or  unable  to  tiy  the  action,  the  con- 
stable must  forthwith  take  the  defendant  before  another 
justice  of  the  same  town  or  city  ;  who  must  take  cogni- 
zance of  the  action,  and  proceed  therein,  as  if  the  summons 
had  been  issued,  and  the  order  of  arre&t  had  been  granted, 
by  him. 

§  8899.  The  constable,  executing  the  order  of  arrest, 
must  forthwith  deliver  to  the  justice  the  order,  and  a  writ- 
ten return  thereto,  under  his  hand,  stating  the  manner  in 
which  he  has  executed  it,  and  either  that  he  has  notified 
the  plaintiff,  or  that  he  could  not  do  so,  with  reasonable 
diligence.  If  he  returns  that  he  has  notified  the  plaintiff, 
the  latter  must  appear  within  one  hour  after  the  defendant 
is  brought  before  the  justice;  otherwise  judgment  of  non- 
suit must  be  rendered  against  him. 

§  8900.  The  constable  executing  the  order,  or  another 
constable,  by  direclion  of  the  justice,  must  keep  the  de- 
fendant in  custody,  until  he  is  discharged  by  the  order  of 
the  justice,  or  judgment  is  rendered  in  his  favor ;  but  the 
detention  shall  not,  in  any  case,  exceed  twelve  hours  from 
the  time  when  the  defendant  is  brought  before  the  justice ; 
unless,  within  that  time,  a  venire  is  issued,  or  the  trial  of 
the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

80  Hun, 491  ,     §  8901.  A  defendant,  arrested  as  prescribed   in  this 

axticle,  may,  without  notice,  upon  the  appearance  of  the 

.  plaintiff  beiore  the  justice,  or  at  any  time  afterwards  before 

judgment^  upon  two  days*  notice  given  personally  to  the 

plaintiff,  or  to  his  agent  or  attorney  who  appeared  for  him 
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before  the  justice,  apply  to  the  justice  for  an  order,  dis- 
char^ug  him  from  the  arrest.  The  application  may  be 
founded  upon  the  papers  upon  which  the  order  of  arrest 
was  granted,  and  upon  the  complaint,  if  it  has  been  made. 
Thu  justice  must  grant  the  application,  where  it  appears 
that  the  case  is  not  within  the  provisions  of  sections  two 
thousand  eight  hundred  and  ninety-four  and  two  thousand 
eight  hundred  and  ninety-five  of  this  act.  The  justice 
must  also,  upon  the  defendant's  application,  grant  an  order 
discharging  him  from  arrest,  if  the  plaintiS  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his 
favor,  before  the  expiration  of  one  hour  after  he  is  entitled 
thereto. 

§  2902,  The  discharge  of  the  defendant  from  arrest,  80Haii,49L 
before  judgment,  as  prescribed  in  the  last  section,  or  in  sec- 
tion two  thousand  nine  hundred  and  sixty-three  of  this  act, 
does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the 
ordinary  manner.  His  discharge  from  arrest,  after  judg- 
ment, as  prescribed  in  the  last  section,  does  not  affect  the 
execution, 

§  2 903,  Where  an  order  of  arrest  has  been  granted  and 
executed,  in  a  case  specified  in  subdivision  third  of  section 
two  thousand  eight  hundred  and  ninety-five  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant 
is  entitled  to  judgment  upon  a  trial,  unless  the  plaintiff 
establishes  all  the  matters  of  fact,  which  are  required,  by 
that  subdivision,  to  entitle  him  to  an  order  of  arrest. 

§  2904.  This  article  does  not  abridge  or  otherwise  affect 
a  privilege  from  arrest  given  by  law,  or  a  right  of  action 
for  the  breach  thereof.  A  privileged  person  is  entitled  to 
be  discharged  from  arrest,  by  the  order  of  the  justice  before 
whom  he  is  brought,  upon  proof,  by  afl[idavit,  of  the  facts 
entitling  him  to  a  discharge  ;  or  he  may  applj^  for  and  ob- 
tain an  order  for  his  discharge,  as  prescribed  in  section  five 
hundred  and  sixty-four  of  this  act. 


ARTICLE  FOURTH. 
Attachment  of  Pbopebty. 


§ 


may 


§  2913.  Claim  by  third  person ; 
bond  and  deiivery  there- 
upon. 

Action  upon  bond. 

When     defendant 
prosecute  bond. 

Return  of  warrant. 

Motion  to  vacate  or  modify 
warrant,  etc. 

Effect  of  vacating  warrant. 

Proceedings  where  sum- 
mons not  personally 
served. 


2C05.  In  what  actions,  warrant 

of  attachment  may  be 

granted. 
2C06.  What  must  be  shown  to 

procure  a  warrant. 

2907.  Warrant ;   form  and  con- 
tents thereof. 

2908.  Undertaking. 
23  0.  Warrant ;  how  executed. 

2910.  Service  of  summons  and 
warrant  upon    detend- 

ant. 

2911.  Undertaking    by  defend- 

ant ;  redelivery  to  him. 

§  2905.  In  an  action  brought  before  a  justice  of  the   «l3l7,8ub«l. 
t  of  attachment  ascainst  the  Droperty  of  one    I't  ^^^^^ 


2918. 
2914. 

3916. 
2916. 

2917. 
2918. 


peace  a  warrant 


Act. 
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or  more  defendants  must  be  granted,  upon  the  application 
of  the  plainUff,  as  prescribed  in  this  article,  where  the 
action  is  brought  upon  a  judgment,  or  to  recover  for  one 
or  more  of  the  following  causes : 

1.  Breach  of  a  contra^,  express  or  Implied. 

2.  Wrongful  conversion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  consequence 
of  negligence,  fraud,  or  other  miscomluct. 

f]il7,fiibd.      §8906.  To  entitle  the  plaintiff  to  such  a  wammt,  he 
L,    CoDBol!  must  show,  by  affidavit,  to  the  satisfaction  of  the  justice  as 

"iiJliiY  fifii.    follows : 

^'  ^  1.  That  a  sufficient  cause  of  action  exists  against  the  de- 
fendant, to  recover  damaj^es  for  one  or  more  of  the  causes 
specified  in  the  last  section.  If  the  action  is  upon  a  judg- 
ment, or  to  recover  for  breach  of  a  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  &  sum 
stated  therein,  over  and  above  all  counterclaims  known  to 
him. 

2,  That  the  defendant  is  either  a  foreign  corporation ;  or 
not  a  resident  of  the  l:itate ;  or,  if  the  defendant  ir.  a  natural 
person,  and  a  resident  of  the  State,  that  he  has  departed,  or 
is  about  to  depart,  from  the  county  where  he  last  resided, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
a  summons,  or  keeps  himself  concealed,  with  the  like  intent ; 
or  if  the  defendant  is  a  natural  person,  or  a  domestic  cor* 
poration,  that  he  or  it  has  removed,  or  is  about  to  remove, 
property  from  the  county  where  the  defendant  being  a 
natural  person  last  resided,  or,  being  a  corporation,  &st 
kept  its  principal  office,  or  from  the  county  in  which  the 
nction  is  brought,  with  intent  to  defraud  his  or  its  creditors, 
or  has  assignS,  disposed  of,  or  secreted,  or  is  about  to  as- 
sign, dispose  of,  o.  secrete,  property,  with  the  like  intent ; 
or  that  the  defendant,  being  a  natural  person  of  full  age, 
and  a  resident  of  the  State,  has  been  continuously  without 
Uie  United  States  for  the  space  of  sis  months  or  more,  im- 
mediatel V  before  the  application,  and  either  that  he  has  not 
made  a  designation  of  a  person,  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred 
and  thirty  of  this  act,  or  that  service  upon  the  person  so 
designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making^  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the 
warrant  is  granted. 

S  1818,  Con-  §  2907.  The  warrant  must  be  granted  by  the  justice  who 
6ol.  Act.  issues  the  summons,  at  the  time  when  the  summons  is  is- 
**  Daly  608.  g^g^ .  j^j^j  ^  mugt  i)^  indorsed  thereupon;  or  annexed 
thereto.  It  must  be  subscribed  by  the  justice,  and  must 
briefly  recite  the  ground  of  the  attachment.  It  must  require 
the  constable,  to  whom  the  summons  is  delivered,  to  attach, 
on  or  before  a  day  specified  therein,  which  must  be  at  least 
STX  days  before  the  return  day  of  the  summons,  and  safely 
to  keep,  as  much  of  the  defendant's  goods  and  chattels 
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'witbin  oiscouDty,  as  will  satisfy  the  plaintiitH  demand,  with 
tbe  costs  and  vxpenses,  and  la  make  return  of  his  proceed' 
ings  thereon  to  tbe  justice,  at  the  time  whea  ti>e  Bummona 
is  returnable.  Tbe  amount  of  the  plaintiff's  demand  must 
be  apecified  in  the  warrant,  aa  stated  in  Uie  affidavit, 

§  2908.  Before  gran tinjf  the  warrant,  the  Justice  must  I 
require  a  written  undertaking  lo  the  defendant,  (m  the  part  *° 
of  the  plaintiff,  with  one  or  mOr?  sureties,  approved  by  the 
justice,  tothe  effect  that,  if  the  defendant  recovers  JJdg 
mcnt,  OT  the  warrant  of  attachment  is  vacated,  the  plamtft 
will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  ma;  sustain  hy  reason  of  the 
altachment.  not  exceeding  the  sum  specified  in  the  under- 
taking, which  must  be  at  least  two  hundred  dollars  ;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the 
defendant  all  money  received  by  him  from  property  taken 
by  virtue  ot  the  warrant  of  attachment,  or  upon  any  bond 
given  therefor,  over  and  above  the  amount  of  Ihe  judgment, 
and  interest  thereupon. 

§  2809.  The  constable,  to  whom  the  warrant  of  attach-  %  ; 
ment  is  delivered,  must  execute  it  at  least  rii  days  before  '"' 
Ihe  return  day  of  the  summons,  by  levying  upon  and  taking 
into  his  custody  so  much  of  the  goods  and  chattels  of  the 
defendant,  not  exempt  from  levy  and  sale  by  virlue  of  an 
execution,  including  money  and  bank-notes,  which  he  finda 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses.  He  must  safefy  keep  the 
property  ailached,  to  be  disposed  of  as  prescribed  in  this 
article,  and  must  immediately  make  an  mventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 

§  S910.  The  constable  must,  immediatelv  after  making  | 
the  inventory,  and  at  least  six  days  before  the  retrm  day  *" 
of  the  summons,  serve  tnc  summons,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant, 
by  delivering  to  him  personally  a  copy  of  each,  if  be  can, 
with  reasonable  diligence,  be  found  within  the  coimty  ;  or, 
if  he  cannot  be  so  found,  hy  leaving  a  copy  .of  each,  certified 
by  the  consrabic,  at  the  last  place  of  residence  of  the  defend- 
ant in  tbe  county,  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  such  a  person  cannot  be  found  there,  by 
posting  it  on  the  outer  door,  and  also  depositing  another 
copy  in  the  nearest  post-cihce,  inclosed  in  a  sealed  post-paid 
wrapper,  directed  to  the  defendant  ut  hia  residence  ;  or,  if 
tbe  defendant  has  no  place  of  residence  in  the  county,  by 
delivering  it  lo  tbe  person  in  whose  possession  the  property 
attached  is  found. 

§3911,  The  defendant,  or  his  attorney  or  agent  in  hia   |1 
bdialf,  may,  at  any  time  before  judgment  is  rendered  in  the  ■^ 
action,  execute  and  dehver  lo  tbe  constable  an  undertaking, 
to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the 
value  of  tbe  property  at^ched,  as  staled  in  the  inventory  ; 
with  one  or  more  sureties,  approved  hy  the  constable,  or  by 
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the  Justice  who  issued  the  warrant ;  and  to  the  effect  that, 
if  judgment  is  rendered  against  the  defendant,  and  an 
execution  is  issued  thereupon,  within  six  months  after  the 
giving  of  the  undertaking,  the  property  attached  shall  be 
produced  to  satisfy  the  execution.  Thereupon  the  constable 
must  re-deliver  the  property  to  the  defendant 

S1883,  Con-  g  2912,  If  a  person,  not  a  party  to  the  action,  claims 
8ol.  Act.  any  property  attached,  which  is  not  reclaimed  by  the 
deiendant,  as  prescribed  in  the  last  section,  he  may,  at  any 
time  after  the  seizure,  and  before  execution  is  issued  upon 
a  Judgment  rendered  in  the  action,  execute,  and  file  with 
the  justice,  a  bond  to  the  plaintiff,  with  one  or  more  sureties, 
approved  by  the  constable  or  by  the  justice ;  in  a  penalty  at 
least  twice  the  value  of  the  property  claimed ;  and  con- 
ditioned that,  in  an  action  upon  the  bond,  to  be  commenced 
within  three  months  thereafter,  the  claimant  will  establish 
that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure  ;  or,  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The 
constable  must  thereupon  deliver  the  property  claimed  to 
the  claimant. 

1 18M,  Con  §  89 18.  A  judgment  for  the  plaintiff,  in  an  action  upon  a 
Bol.  Act.  bond,  given  as  prescribed  in  the  last  section,  must  awwl  to 
him  the  vidue  of  the  property  seized  and  delivered  to  the 
claimant,  with  interest  thereupon  from  the  time  of  the 
delivery.  If  the  amount  so  recovered  exceeds  the  amount, 
which  the  plaintiff  recovers,  in  the  action  in  which  the 
warrant  of  attachment  was  issued,  he  is  liable  to  the 
defendant  in  th^t  action  for  the  excess.    - 

|l8to,K^a-  §8914.  If  the  warrant  of  attachment  is  vacated  or 
■ol.  Act  annulled,  the  defendant  may  maintain  an  action,  upon  the 
bond  specified' in  the  last  two  sections,  in  his  own  name,  in 
the  same  manner  and  with  the  like  effect,  as  the  plaintiff 
might  have  done,  if  the  warrant  had  remained  in  full 
force. 

\  1826,  Con-  §  2916.  The  constable  executing  the  warrant  of  attach- 
■oL  Act  ment  must,  at  the  time  when  and  place  where  it  is  return- 
able, make  a  return  thereto,  imder  his  hand,  stating  all  his 
proceedings  thereupon.  He  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  undertaking  delivered  to  him, 
pursuant  to  any  of  the  foregoing  provisions  of  this  article, 
and  a  certified  copy  of  tibe  inventory  of  the  property 
attached.  The  return  must  state  the  manner  in  which  the 
warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the 
defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  constable ;  in  which  case,  the  return 
must  describe  him  so  as  to  identify  him,  as  nearly  as  may 
be. 
1 1887,  Con-      §  29 1 6.  A  defendant,  whose  property  has  been  attached, 
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may,  upon  the  return  of  tne  summons,  apply  to  the  justice, 
'who  issued  the  warrant  of  attachment,  to  vacate  or  modify 
it,  or  to  increase  the  plaintiff's  security.  Such  an  applica- 
tion may  be  founded  upon  the  papers  upon  which  the 
warrant  was  granted  ;  or  upon  proof,  by  aflSdavit,  on  the 
part  of  the  defendant ;  or  upon  both.  If  it  is  founded 
upon  proof  on  the  part  of  the  defendant,  it  maybe  opposed 
by  new  proof,  "by  affidavit,  upon  the  part  of  the  plamtiff, 
tending  to  sustam  any  ground  for  the  attachment,  recited 
in  the  warrant,  but  no  other.  The  justice  may,  upon  the 
return  of  the  summons,  or  at  any  other  time  to  whidi  the 
action  is  adjourned,  vacate  the  warrant  of  attachment  upon 
his  own  motion,  if  he  deems  the  papers,  upon  which  it  was 
granted,  insufficient  to  authorize  it. 

g  2917.  Vacating  the  warrant  of  attachment  does  not  §1888,  Ctny 
affect  the  ju^isdictio^  of  the  justice  to  hear  and  determine  ^^'  ^^ 
the  action,  where  the  defendant  has  appeared  generally  in 
the  action ;  or  where  the  summons  was  personally  served 
upon  him  ;  or  where  judgment  may  be  taken  against  him, 
as  being  indebted  jointly  with  another  defendant,  who  has 
been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  •  attachment 
against  the  property  of  a  defendant,  must  dismiss  the  action 
as  to  him. 

§  20 18.  Where  the  defendant  has  not  appeared,  and  the  f  1829,  Co» 
summons  has  not  been  personally  served  upon  him,  and  sol.  Act* 
property  of  the  defendant  has  been  duly  attached  by  virtue 
of  a  warrant,  which  has  not  been  vacated,  the  justice  must 
proceed  to  hear  and  determine  the  action  ;  but.  in  an  action 
subsequently  brought,  the  judgment  is  only  presumptive 
•evidCDce  of  indebtedness,  and  the  defendant  is  not  barred 
from  any  counterclaim  against  the  plaintiff.  The  execu- 
tion, issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  with- 
out containing  a  direction  to  satisfy  it  out  of  any  other 
property. 

ARTICLE  FIFTH. 
Replevin. 


$  3919.  When  action  for  a  chattel 
may  be  brougbt 

2920.  Plaintiff  may  procure  re- 
plevin ;  a^davit  and 
nnder  taking. 

S93t.  ReqaUition. 

£922.  Id.  \  hoiY  executed.  Ser- 
vice of  Bammonfi,  etc. 

2!K23.  Retnra  of  constable. 

'29M.  Defendant  may  except  to 
sareties ;  proceeaings 
thereoa. 

2925.  Defend.mt  may  reclaim 
chattel ;  proceedings 
thereon. 

29<G.  tTuBtlfication  of  sureties. 


$2937 


When  and  to  whom  con- 
stable must  deliver  chat- 
tel. 

Penalty  for  wrong  deliv- 
ery by  constable. 

Claim  of  t.tle  by  third 
person. 

Defendant  may  demand 
judgment  for  return. 

Proceedings  in  the  action ; 
action  upon  nndertak 
iiig. 

Proceedings  when    sum- 
mons   not    personally 
served. 
2$)83.  When  action  not  affected 
by  failure  to  replevy* 


2928. 
2C29. 
2930. 
2981. 


2082. 
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1 1883,  Con-  §8919.  An  action  to  recover  a  chattel,  with  or  without 
•oi.  Act  damages  for  the  wrongful  taking,  withholding,  or  deten- 
.  tion  thereof,  cah  be  brought  before  a  iustice  of  the  peace  of 
the  county  in  which  the  chattel  is  round,  in  a  case,  and 
subject  to  the  qualifications,  specified  in  sections  one  thou- 
sand six  hundred  and  eightj^-nine,  one  thousand  six  hundred 
and  ninety,  one  thousand  six  hundred  and  ninety-one,  and 
one  thousand  six  hundred  and  ninetv-two,  and  subdivisioa 
seventh  of  section  two  thousand  eight  hundred  and  sixty- 
two  of  this  act. 

I  I8d8,  Con-  ^  8990.  The  plaintiff  mav,  at  the  time  when  the  summons 
Boi.  Act.  jg  issued,  but  not  afterwards,  require  tbe  chattel  to  be  re- 
plevied, as  prescribed  in  this  article.  For  that  purpose,  he 
must  deliver  to  the  justice  an  affidavit  and  an  undertaking, 
similar,  in  all  respects,  to  the  affidavit  and  undertaking  re- 
quired to  be  delivered  to  a  sheriff,  as  i.rcscribed  in  sections 
one  thousand  six  hundred  and  ninety-five,  one  thousand 
six  hundred  and  ninety-seven,  one  thousand  six  hundred 
and  ninety-nine,  and  one  thousand  seven  hundred  and 
twelve  of  this  act ;  except  that  the  sureties  in  the  undertak- 
ing must  be  approved  by  the  justice. 

^^?^*P^*  §  8991  •  Upon  receiving  the  affidavit  and  undertaking, 
■01.  Act  ^j^g  justice  must  indorse  upon  or  attach  to  the  affidavit  a 
written  requisition,  subscnbed  by  him,  requiring  the  con- 
stable, to  whom  the  summons  is  delivered,  to  replevy  the 
property  described  in  the  affidavit,  on  or  before  a  daj 
specified  in  the  requisition,  which  must  be  at  least  six  day* 
before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the 
summons. 

I  ^.^  ^^^'  %  8988.  The  constable  must  execute  the  requisition,  as 
a  sheriff  is  required  to  execute  a  requisition,  in  an  action 
brought  to  recover  a  chattel,  as  prescribed  in  sections  one 
thousand  seven  himdred,  one  thousand  seven  hundred  and 
one,  and  one  thousand  seven  hundred  and  two  of  this  act; 
except  that  he  must  serve  the  summons,  affidavit,  and  req- 
uisition, within  the  time  and  in  the  manner  prescribed,  by 
section  two  thousand  nine  himdred  and  ten  of  this  act,  for 
the  service  of  a  summons,  warrant  of  attachment,  and  in- 
ventory. 

%  1M5,  Con-  §  8988.  The  constable  must,  on  or  before  the  return  day 
sol.  Act  Qf  jjjg  summons,  make  a  return  to  the  requisition,  under 
his  hand,  stating  all  his  proceedings  thereupon  ;  and  file  it, 
with  the  affidavit  and  requisition,  with  the  justice.  The 
return  must  state  the  manner  in  which  the  summons,  affi- 
davit, and  requisition  were  served ;  and,  if  they  were  served 
otherwise  than  by  deliveiing  the  requisite  copies  to  the  de- 
fendant personally,  the  reasoa  therefor,  ana  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  bis 
name  is  unknown  to  the  constable  ;  in  which  case,  the  re- 
turn must  describe  him  so  as  to  identify  him,  as  nearly  as 
maybe. 
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§  2084,  At  any  time  after  the  chattel  has  been  repleyied,  S 18%.  Con. 
and  at  least  two  days  before  the  return  day  of  the  sum-  •^^--^^^t. 
mens,  the  defendant,  unless,  he  requires  a  return  of  the 
chattel,  may  serve  upon  the  plaintiff,  or  upon  the  eon- 
stable,  a  wntten  notice  that  he  excepts  to  the  plaintiff's 
sureties ;  otherwise  he  is  deemed  to  have  waived  all  objec- 
tions to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons ;  or  the  plaintiff 
must  then  give  a  new  imdertaking  to  the  same  effect  as  the 
original  undertaking,  with  other  sureties,  who  must  then 
appear  and  justify  l^f ore  the  justice. 

§  8925.  At  any  time  before  the  return  day  of  the  sum-  §  ^J^*  Con 
mens,  the  defendant  may,  if  he  does  Bot  except  to  the 
plaintiff's  sureties,  senre  upon  the  justice  a  notice  that  he 
requires  the  return  of  the  chattel  replevied.  With  the  no- 
tice he  must  deliver  to  the  justice  an  afidavit  and  an  under- 
taking, similar,  in  all  respects,  to  those  required  to  be  given 
by  a  defendant  upon  requiring  a  returh  of  a  chattel,  as  pre- 
scribed in  sections  one  thousand  seven  hundred  and  four 
and  one  thousand  seven  hundred  and  twelve  of  this  act, 
omitting  the  provision  in  the  Undertaking,  "or  if  the 
action  f^tes  in  consequence  of  the  defendant's  death". 
The  sureties  in  the  undertaking  must  justify  before  the 

J'usticeupon  the  return  of  the  summons.  If  the  plaintiff 
las  stated  separately  in  his  afidavit  the  value  of  one  or 
more  chattels  or  classes  of  chattels,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  ninety-seven  of  this 
act,  the  defendant  may  require  a  delivery  of  part  of  the 
property  replevied,  as  prescribed  in  that  section. 

§  8926.  Except  as  otherwise  expressly  prescribed  in  )  isis.  Con- 
this  article,  the  examination  and  qualifications  of  the  sol.  Act 
sureties,  and  the  allowance  of  the  undertaking,  upon  a 
justification  pursuant  to  either  of  the  last  two  sections, 
must  be  the  same  as  upon  a  justification  of  bail,  as  pre- 
scribed in  sections  five  hundred  and  seventv-nine,  five 
hundred  and  eighty,  and  five  hundred  and  efghty-one  of 
this  act,  substituting  the  justice  for  the  judee  ;  but  after 
such  allowance,  the  undertaking  must  be  filed  with  the 
justice.  The  constable  is  thereupon  exonerated  from  lia- 
bility. 

§  8927.  If  the  defendant  neither  excepts  to  the  plain-  %  i&so,  Con- 
tiff's  sureties,  nor  requires  the  return  of  the  chattel,  within  ^^-  ^<^^- 
the  time  prescribed  for  that  purpose ;  or  if  he  fails  to  pro- 
cure the  allowance  of  his  undertaking ;  or  if  the  plain- 
tiff, after  the  defendant  has  excepted  to  his  sureties,  duly 
procures  the  ^lowance  of  his  undertaking,  the  constable 
must,  except  in  the  case  specified  in  the  next  section  but 
one,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking  ;  or  if  the 
^efendantf  after  he  has  required  the  return  of  ths  chattel, 
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procures  the  allowance  of  his  undertaking,  the  constable 
must  immediately  deliver  the  chattel  to  the  defendant. 

1 1840.  Con-      %  8988.  A  constable  who  delivers  to  either  party,  with- 

to\  Act       .  out  the  consent  of  the  other,  a  chattel  replevied  by  him, 

ni  ^M? '       except  as  prescribed  in  the  last  section,  or,  hy  virtue  of  an 

P»g-  201'        execution  issued  upon  a  judgment  in  the  action,  forfeits  to 

the  party  aggrieved  the  sum  of  one  hundred  dollars  ;  and 

is  also  liable  to  him  for  all  damages  which  he  sustains 

thereby. 

I U41,  Con.  §  8989.  The  provisions,  regulating  the  proceedings. 
Ml.  A€t.  where  a  person,  not  a  party,  claims  property  wMch  has 
been  repleviedi  and  the  rights  of  such  a  person,  and  of  the 
sheriff,  as  prescribed  in  sections  one  thousand  seven  bun- 
dred  and  nine,  one  thousand  seven  hundred  and  ten,  ooe 
thousand  seven  himdred  and  eleven,  and  one  thousand 
seven  hundred  and  twelve  of  this  act,  apply  to  a  like  case 
in  an  action,  brought  as  prescribed  in  this  artide,  substi- 
tuting the  constable  for  the  sheriff  ;  except  that  service  of 
a  notice  and  of  a  copy  of  the  claimant's  affidavit,  upon  the 
plaintiff's  attorney,  as  prescribed  in  section  one  thousand 
seven  hundred  and  nine,  must  be  made,  either  upon  the 

glaintiff  personally,  or  upon  the  attorney  who  appears  for 
im  before  the  justice ;  and  that  the  sum  specified  in  the 
undertaking,  given  by  the  plaintiff  to  the  constable,  need 
not  exceed,  in  any  case,  three  hundred  dollars. 

i  1842  Con-  §  8980,  Where  a  chattel  has  been  replevied,  and  the 
Bol.  Act.  '  defendant  has  not  required  the  return  thereof,  pending  the 
action,  as  prescribed  in  the  foregoing  sections  of  this  arti- 
cle, he  may,  in  his  answer,  demand  judgment  for  Hie  return 
thereof,  either  with  or  without  damages  for  the  taking, 
withholding,  or  detention. 

S1848  Con  §8931.  Section  one  thousand  three  hundred  and  sev- 
Bol.  Act  enty-three,  section  one  thousand  seven  hundred  and  thirty- 
one,  excluding  subdivision  first  thereof,  and  sections  one 
thousand  seven  hundred  and  twenty -two,  one  thousand 
seven  hundred  and  twenty-six,  one  thousand  seven  hundred 
and  thirty,  one  thousand  seven  hundred  and  thirty-two. 
one  thousand  seven  hundred  and  thirty-three,  one  thousand 
seven  hundred  and  thirtv-four,  and  one  thousand  seven 
hundred  and  thirty -five  of  this  act,  substituting  the  con- 
stable for  the  sheriff,  apply  to  the  proceedings  in  an  action 
in  a  justice's  court  to  recover  a  chattel,  and  to  an  action 
against  the  sureties  in  an  undertaking  given  therein,  except 
as  otherwise  specially  prescribed  in  this  chapter. 

S 1344.  Con-  §  8988.  Where  the  defendant  does  not  appear,  and  the 
sol.  Act.  summons  has  not  been  personally  served  upon  him,  and  a 
chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is 
brought,  has  been  replevied,  and  the  proceedings  thereupon 
have  been  duly  taken,  as  prescribed  in  this  article ;  the  jus- 
tice must  proceed  to  hear  and  determine  the  action,  with 
respe^jt  tQ  that  chattel  or  part  of  g,  cl^f^^t^  j  or,  if  th^  f^ti99 


^ 


is  brought  to  recover  two  or  more  chattels,  with  tespect  to 
tbose  which  have  been  replevied  ;  in  like  manner  and  with 
like  effect,  as  if  the  summons  had  been  personally  served. 

^  :S933.  Where  the  summons  has  been  personally  served  S  ^^  Cun- 
upon  the  defendant,  or  where  he  appears,  the  Justice  must  JJ^Q^y  *p,^ 
proceed  to  hear  and  determine  the  action,  although  the  172. 
plaintiff  has  not  required  the  chattel  to  be  replevied,  or  the 
constable  has  not  been  able  to  replevy  it. 


md 
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TITLE    III. 


Pleading  t;  including   counierdaims,    and    proceedings    upon 

ansvoercf  tUie, 


§  1^934.  Wbi  n  iasae  to  be  Joined. 
2936.  Pleadings. 
2936.  GompUlnt. 
2987.  What    cause,    of    action 

m«7  be  Joined. 
2938.  Answer. 
3919.  Demurrer. 

2940.  Qeneral  rules  for  plead- 

ing. 

2941.  Account,    or  instrument 

for  paying  of  money. 

2942.  Court  may  require  items 

to  be  exhibited. 
3343.  Immaterial  Tariance  to  be 

divrt^garded. 
2944.  Amendmentofpleadlngs. 
2946.  Oounterclaims. 

2946.  Id.:    where  executor  or 

trustee  is  a  party. 

2947.  Consequence  of  neglect  to 

plead  counterclaim. 

2948.  The  last  section  qualified. 


I  2949.  Judgment  upon  counter- 
claim. 

2960.  Judgment  when  ac^oounts 
exceed  $400. 

2951.  Answer  of  title. 

296'i.  Undertaking  thereupon. 

29:3.  In  what  court  new  action 
to  be  brought. 

2954.  When  action    before  jus- 

tice to  be  discoD  tinned. 

2955.  EflTectof   failure  to    give 

undertaking. 

2966.  When  title  comes  in  ques- 

tion on  plaintiff's  own 
showing. 

2967.  Pleadings  in  new  action. 

Undertaking  before  jus- 
tice, when  applicable. 

2968.  Answer  of  titles  as  to  one 

of  several  causes  of  ac- 
tion. 


--  /  M  ^    .jUU^  2934.  [Am'd  1893.]     At  the  place  and  within  one 
Kcv^^VvJ  >-^*^^''T¥oiir  after  the  time  specified  in  the  snmmons  for  the  retnm 


thereof;  or,  where  nn  order  of  arrest  is  granted  and  execnted 
within  twelve  honrs  after  the  defendant  is  brought  before 
the  justice;  or,  where  no  summons  is  issued,  at  ihe  time 
when  the  parties  voluntarily  appear  to  join  issue,  the  plead- 
ings of  the  parties  must  be  made  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons 
an  issue  must  be  joined  before  an  adjournment  is  had,  ez- 
c^t  when  the   defendant   refuses  or   neglects  to  plead. 
Wnere  an  is'^ue  of  fact  or  an  i.s8ue  of  law  U  joined  in  a 
justice's  court,  or  before  a  justice  of  ihe  peace  in  the  city  of 
Brooklyn,  or  in  any  of  the  towns  in  the  county  of  Kinyfn,  in 
which  the  judgment  demanded  by  either  party  in  his  plead- 
ings exceeds  the  sum  of  onehnndred  dollars;  or,  when  in  an 
action  to  recover  a  chattel  or  chatrels,  the  value  of  which  as 
fixed  by  eit)ier  party  in  his  pleadings  oraffi<lavits  exceeds 
one  hnndre  1  dollars,  the  defendant  may,  after  issue  joined 
and  before  an  adjournment  is  granted  upon  his  application, 
apply  to  the  justice  before  whom  the  action  is  brought 
for    an    order    removing   the    action    into    the    county 
court   of   the   county   of   Kings.     Such    an  order  must 


^ 


"he  granted  upon  the  defendant  filing  with  the  justice  an 
undertaking  in  a  snm  fixed  by  the  justice,  not  exceeding 
twice  the  amount  of  the  damages  claimed  or  twice  the  valne 
of  the  chattel  or  of  all  the  chattels  claimed,  as  stated  in  the  ' 
pleadings  or  nffinayits,  with  one  or  more  sureties,  approved 
\>y  the  ju^^tice,  to  the  effect  that  the  defendant  will  pay  to 
the  plaintiff  the  amount  of  any  judgment,  including  eosts^ 
that  m  y  be  recovered  against  him  in  the  county  court  in 
the  action  Fo  removed.  From  the  time  of  the  grantinf;  of 
the  order  tliO  connty  court  of  Kings  county  has  cognizance 
of  the  action,  and  tbe  same  shall  be  tri*  d  and  determined  by 
said  connty  court  as  if  oi  iginolly  brought  ther*.  in.  Tbe  jus- 
tice mnst  forth \\  ith  deliver  to  the  clerk  of  the  county  court 
all  processes,  pleadings  and  o^her  papers  in  the  action  ^hich 
must  be  filed,  entered  or  recorded,  as  the  case  requires,  in 
tbe  latter  office.  Costs  in  an  action  so  removed  shall  be  the 
same  as  in  an  original  action  commenced  in  said  county 
court.  S  O  •^  c/»-v^  /C  -  3  -i  ' 

§2935*    The  pleading  ill  a  justice's  court  are:  §1847,  don. 

■ol.  Act. 

1.  The  x:)laintiff's  complaint. 

2.  The  defendant's  auswer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one 
or  more  distinct  causec;  of  action,  separately  stated  therein. 

4.  The  pininliff's  demurrer  to  one  or  mor^  counterclaims 
stated  in  the  auswer. 

§  2036'  T^^^  complaint  must  state,  in  a  plain  and  direct 
manner,  the  facts  conatitutiug  the  cause  of  action.  8 1347.  Cou- 


sol.  Act. 


§  2937-  The  plaintiff  may  unite,  in  the  same  complaint, 
two  or  more  caused  of  action,  where  they  all  arise  out  of 
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U  Vfc  &r/?.^30         1.  The  same  transaction,  or  transactions  conDected  Vith 

the  same  subject  of  action  ;  or 

2.  Contract,  express  or  implied  ;  or 

8,  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  most  appear,  upon  the  face  of  the  complaint,  that 
all  the  causes  of  action  so  united  belong  to  one  of  the  fore- 
going subdivisions  of  this  section ;  that  they  are  consistent 
with  each  other ;  that  they  require  the  same  judgment ;  and, 
except  as  otherwise  prescribed  by  law.  that  they  affect  all 
the  parties.  Where  a  cause  of  action,  for  which  a  defend- 
ant might  be  arrested,  is  united  with  a  cause  of  action,  for 
which  he  cannot  be  arrested,  an  execution  against  the  per- 
bon  of  the  defendant  cannot  be  issued  upon  the  judgment 

S 1847,  Con-       g  2938.  The  answer  may  contain  a  general  denial  of 
Boi.  Act.        g^^jjj  allegation  of  the  complaint,  or  a  specific  denial  of  ons 
or  more  of  the  material  allegations  thereof.     It  may  also 
set  forth,  in  a  plain  and  direct  manner,  new  matter,  con- 
stituting one  or  more  defences  or  counterclaims. 

S 1817,  Con-       §  2939.  In  a  case  specified  In    subdivision    third    or 

i^x^!i  o     ^<^^^^  of  section  two  thousand  nine  hundred  and  thirty- 

l>b/,A»-*        flyg  Qf  tjjjg  act,  a  party  may  demur   to  the  pleading  of 

^  the  adverse  party,  or,  if  it  is  a  complaint,  to  one  or  more 

distinct  and  separate  causes  of  action,  where  it  is  not  suf- 
ficiently explicit  to  be  understood  ;  or  where  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the 
demurrer  well  founded,  it  must  permit  the  pleading  to  be 
amended  ;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading,  demurred  to,  must  be  dis- 
regarded. If  the  court  deems  the  demurrer  not  well 
founded,  it  must  permit  the  party  making  it  to  plead  over, 
at  his  election. 

1 1347,  Con-  §  2940.  A  pleading,  except  as  otherwise  prescribed  in 
Bol.  Act.  section  two  thousand  nine  hundred  and  fifty-one  of  this 
act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book : 
if  it  is  written,  it  must  be  filed  bv  him,  and  a  reference  to 
it  made  in  his  docket-book.  A  pleading  is  not  required  to 
be  in  any  particular  form ;  but  it  must  be  so  expressed,  as 
to  enable  a  person  of  common  understanding  to  know  what 
is  intended. 

$1847,  Con-  §  8941.  For  the  purpose  of  setting  forth  a  cause  of 
BoL  Act  action,  defence,  or  counterclaim,  founded  upon  an  account, 
or  upon  an  instrument  for  the  payment  of  money  only,  it 
is  sufficient  for  the  party  to  deliver  the  instrument,  or  a 
copy  of  the  account  to  the  court,  and  to  state  that  there  is 
due  to  him  thereupon,  from  the  adverse  party,  a  specified 
sum,  which  he  claims  to  recover  ot  to  set  off. 

.  J347  cq^.      §  2942.  The  court  may,  upon  the  request   of  either 

■ol.  Act    '  party,  made  when  issue  is  joined,  require  the  adverse  party 

to  exhibit  his  account  or  demand,  or  to  state  the  n«tui« 
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thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or  an- 
other specified  time  ;  and  in  case  of  his  default,  it  may  pre- 
clude him  from  giving  evidence  of  such  parts  thereof,  as 
have  not  been  so  exhibited  or  stated. 

§  8043.  A  variance,  between  an  allegation  in  a  pleading  %  I3i7,  Con 
and  the  proof,  must  be  disregarded  as  immaterial,  unless  *^^^'  ^^^ 
the  court  is  satisfied  that  the  adverse  party  has  been  misled 
thereby,  to  his  prejudice. 

§  8944.  The  court  must,  upon  application,  allow  a 
pleading  to  be  amended,  at  any  time  before  the  trial,  or 
during  the  trial,  or  upon  appeal,  if  substantial  justice  will 
he  promoted  thereby.  Where  a  party  amends  his  plead- 
ing after  joinder  of  issue,  or  pleads  over  upon  the  decision 
of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction 
of  the  court,  by  oath,  that  an  adjournment  is  necessary 
to  the  adverse  party,  in  conssquence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The 
court  may  also,  in  its  discretion,  require,  as  a  condition  of 
allowing  an  amendment,  the  payment  of  costs  to  the  ad- 
verse party. 

§  S945.  Sections  five  hundred  and  one  and  five  hundred 
and  two  of  this  act  apply  to  a  counterclaim  in  an  action 
brought  in  a  justice's  court ;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature, 
that  a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon. 

§  8946.  Sections  five  hundred  and  five  and  five  hun- 
dred and  six  of  this  act  apply  to  a  counterclaim  in  an  action 
against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  de- 
fendant cannot  take  judgment  against  the  plaintiff  upon  a 
counterclaim,  for  a  sum  exceeding  two  hundred  dollars. 

§  8947.  Where  the  defendant,  in  an  action  to  recover  i  ^i^/^. -|bt- 
damages  upon  or  for  breach  of  a  contract,  neglects  to  inter- 
pose a  counterclaim,  consisting  of  a  cause  of  action  in  his 
favor  to  recover  damages  for  a  like  cause,  which  might 
have  been  allowed  to  him  upon  the  trial  of  the  action,  he, 
and  every  person  deriving  title  thereto  through  or  from 
him,  are  forever  thereafter  precluded  from  maintaining  an 
action  to  recover  the  same,  or  any  part  thereof, 

,  §8948.  But  the  prohibition  contained  in  the  last  sec- 
tion does  not  extend  to  either  of  the  following  cases  : 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred 
dollars  more  than  the  judgment  which  the  plaintiff  re- 
covers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  ren- 
dered before  the  commencement  of  the  action,  in  which  it 
might  have  been  interposed. 

£  Where  the  counterclaim  consists  of  a  claim  for  un- 
liquidated damages. 
4  Where  the  counterclaim  consists  of  a  claim,  upon 


which  another  action  was  pending,  at  the  time  when  the 
action  was  commenced. 

5.  Where  judgment  is  taken  against  the  defendant, 
without  personal  service  of  the  summons  upon  him,  or  an 
appearance  by  him. 

§  8949.  Where  a  counterclaim  is  established,  which 
equals  the  plaintiff's  demand,  the  judgment  must  be  in 
favor  of  the  defendant.  Where  it  is  less  than  the  plaintifTs 
demand,  the  plaintiff  must  have  judgment  for  the  residue 
only.  Where  it  exceeds  the  plaintiff's  demand,  the  de- 
fendant must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff,  imless  it  is  more  than 
the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either  : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to 
satify  the  plaintiff's  demand,  and  render  judgment  for  the 
defendant  for  his  costs ;  in  which  case,  the  defendant  may 
maintain  an  action  for  the  residue  ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs  ;  in 
which  case,  the  defendant  may  thereafter  maintain  an  ac- 
tion for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to 
recover,  from  another  person,  so  much  thereof,  as  the  judg- 
ment does  not  cancel. 

§  2950.  Where,  upon  the  trial  of  an  action,  the  sum 
total  of  the  accounts  of  both  parties,  proved  to  the  satisfao- 
tlon  of  the  justice,  exceeds  four  hundred  dollars,  judg- 
ment of  discontinuance  must  be  rendered  against  the  plain- 
tiff, with  costs. 

§1349,  Con-"     §  8961  •  The  defendant  may,  either  with  or  without 
8oi.  Act        other  matter  of  defence,  set  forth  in  his  answer  facts, 

r  M8^'  ^'  ®^<^w^f  ^^**  *^®  ***1®  ^  ^^^  property  will  come  in  ques- 
tion.  Such  an  answer  must  be  in  wriUag ;  and  it  must  be 
signed  by  the  defendant,  or  his  attorney  or  agent,  and 
delivered  to  the  justice.  The  justice  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

1 1350,  Con-  I  2958.  In  the  case  specified  in  the  last  section,  the 
Boi.  Act.  defendant  must  also  deliver  to  the  justice,  with  the  answer, 
C  848  **'  ^'  *  written  undertaking,  executed  by  one  or  more  sureties, 
ai>proved  by  the  justice ;  to  the  eflfect  that,  if  the  plaintiff, 
within  twenty  days  thereafter,  deposits  with  the  justice  a 
summons  and  complaint  in  a  new  action,  for  the  same 
cause,  to  be  brought  in  the  proper  court,  as  prescribed  in 
the  next  section,  the  defendant  will,  within  twehty  days 
after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action 
before  the  justice,  the  undertaking  must  further  provide, 
that  he  will,  at  all  times,  render  himself  amenable  to  any. 
mandate,  which  may  be  issued  to  enforce  a  final  judgment 
in  the  action  so  to  be  brought.    If  the  defendant  fe^  to 
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comply  with  the  undertaking,  the  sureties  are  liable  there* 
upon,  to  an  amount  not  exceeding  two  hundred  dollars. 

§  8958.  The  court  in  which  a  new  action  is  to  be  S  1851,  Con. 
brought  as  prescribed  in  the  last  section,  is  the  supreme  ■***  ^^^ 
court,  or  the  county  court  of  the  justice's  county,  at  the 
plaintiff's  election ;    except  that,  where  the  justice  is  a 
justice  of  the  peace  of  the  city  of  Buffalo,  it  is  the  superior 
court  of  Buffalo. 

§  8 9 54.  Upon  the  delivery  of  the  undertaking  to  the 
justice,  the  action  before  him  is  discontinued,  and  each  • 
party  must  pay  his  own  costs.  The  costs  so  paid  by  either 
party  must  be  allowed  to  him,  if  he  recovers  costs  in  the 
new  action,  to  be  brouj^ht  as  prescribed  in  the  last  two 
sections.  If  the  plaintiff  fails  to  deposit  with  the  iustice  a 
summons  and  complaint  in  the  new  action,  before  the 
expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the 
plaintiff  to  recover  his  costs  before  the  justice. 

§  9955.  If  the   undertaking  is  not  delivered  to  the  i  1858,  Con- 
justice,  he  has  jurisdiction  of  the  action,  and  must  proceed  "oi*  ^<^ 
therein  ;  and  the  defendant  is  precluded,  in  his  defence, 
from  drawing  the  title  in  question.  * 

§  8956.  If,  however,  it  appears,  upon  the  trial,  from  $1861,  Con- 
the  plaintiff's  own  showings  that  the  title  to  real  property  is  boI.  Act 
in  question,  and  the  title  is  disputed  by  the  defendant,  the         • 

Justice  must  dismiss  the  complaint,  with  costs,  and  render 
udgment  against  the  plaintiff  accordingly. 

t8957.  In  the  new  action,  to  be  brought  after  an  %  1856,  Con- 
on  before  a  justice  is  discontinued,  by  the  delivery  of  ^j^y'ma 
an  answer  and  an  undertaking,  as  prescribed  in  the  last  six  *>  ^'^^  ^^ 
sections  of  this  act,  the  plaintiff  must  complain  for  the 
same  cause  of  action  only,  upon  which  he  relied  before  the 
justice ;  and  the  defendant's  answer  must  set  up  the  same 
defence  only,  which  he  made  before  the  justice.    If  the 
action  is  to  recover  a  chattel,  which  was  replevied  in  the 
justice's  court,  each  undertaking,  ffiven  in  the  justice's 
court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

§  9958.  Where,  in  an  action  before  a  justice,  the  plain-  %  iss6.  Con- 
tin  has  two  or  more  causes  of  action,  and  the  defence,  that  ■<>*•  -A-ct 
the  title  to  real  property  will  come  in  question,  is  interposed 
as  to  one  or  more,  but  not  as  to  all  of  them  ;  the  defendant 
may  deliver  an  answer  and  undertaking  as  prescribed  in 
sections  two  thousand  nine  hundred  and  fifty-one  and  two 
thousand  ^ine  hundred  and  fifty-two  of  this  act,  with  re- 
spect to  the  cause  or  causes  of  action  only,  in  which  title 
will  so  come  in  (]juestion.  Whereupon  the  justice  must 
discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
coart ;  and  the  original  action  must  proceed  as  to  the  other 
eauses. 


TITLE  IV. 
Proceedings  between  the  joinder  of  issue  and  the  truu. 

Abticlb  1.  AdjoummeDtfl. 

2.  Compelling  the  attendance  of  a  witness. 
8.  Commission  to  take  testimony. 

ARTICLE  FIRST. 
Adjournments. 

I  2^9.  Adjouramcnt  by  jastice.  §  29S5.  Sabseqncnt       ad  jonrn- 

L960.  Adjournment  on  ayplica-  ments. 

tion  of  plaintiff.  2C66.  Justice  may  impose  con- 

£961.  Adjournment  on  applica-  ditions    ui}on    adjanm- 

tion  of  defendant.  ment. 

2962.  Id.;    nndertaliing    there-  2C67.  Adjournment  when  war- 

upon.  rant   to   attach    absent 

2968.  Undei  talking  to    procu-e  witness  is  issued. 

discharge  of  defendant  29C8.  Adjournment  not    to  ex- 

f rom  custody .  ceed  ninety  days. 
2964.  When    defendant  to  be 

discharged. 

§  2059.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  "without  process,  but  at  no  other  time, 
the  justice  may,  in  hlis  discretion  and  upon  his  own  motion, 
adjourn  the  trial  of  the  action  not  more  than  eight  dscys, 
unless  the  defendant  has  be;^n  arrested  ;  in  which  case,  no 
such  adjournment  shall  Ibe  made. 

46  Hun,  870.  §  2960.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  "without  process,  the  justice  must, 
upon  the  application  of  the  plaintiff,  adjourn  the  trial  of 
the  action,  not  more  than  eight  days,  to  a  time  fixed  by  the 
justice.  But  such  an  adjournment  shall  not  be  granted 
unless  the  plaintiff  or  tiis  attorney,  if  required  by  the  de- 
fendant, makes  oath  that  the  plaintiff  cannot,  for  want  of 
some  material  testimony  or  witness,  specified  by  him,  safely 
proceed  to  trial. 

§  S961.  At  the  time  of  the  joinder  of  issue,  the  justice 
must,  upon  the  application  of  the  defendant,  adjourn  the 
trial  of  the  action,  upon  his  complying  with  the  following 
requirements  : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  be- 
lieves that  the  defendant  has  a  good  defence  to  the  action, 
and  that  he  cannot  safely  proceed  to  trial,  for  want  of  some 
material  testimony  or  witness,  specified  by  him. 

2.  If  required  b^  the  plaintiff,  and  the  defendant  has 
not  been  arrested  m  the  action,  an  undertaking  must  be 
given  to  the  plaintiff  in  behalf  of  the  defendant,  as  pre- 
scribed in  the  next  section.  But  such  an  undertaking  need 
not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournmenl;  must  be  for  such  a  reasonable 
time,  fixed  by  the  justice,  as  will  enable  the  defendant  to 
procure  the  testimony  or  witness. 

40  Hun,  307.       §  8962.  The  undertaking  described  in  the  last  section 
must  be  executed  by  one  or  more  sureties,  approved  by  the 
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justice  ;  and  must  be  to  the  effect  that,  if  the  plaintiff  re- 
covers judgment  in  the  action  ;  and  if,  before  the  expira- 
tion of  ten  days  after  the  plaintiff  becomes  entitled  to  an 
execution  upon  the  judgment,  the  defendant  removes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his 
property,  liable  to  levy  and  sale  by  virtue  of  an  execution, 
except  for  the  necessary  support  of  himself  and  his  family, 
and  if  an  execution  upon  the  judgment  is  returned  wholly 
or  partly  unsatisfied ;  the  sureties  will,  upon  demand,  pay 
to  the  plaintiff  the  sum  due  upon  the  judgment. 

§  2963.  Where  the  defendant  has  b.cn  arrested,  the 
trial  must  be  au  joumed  upon  his  application,  upon  the  same 
terms,  and  in  the  same  manner,  as  where  he  has  not  been 
arrested  ;  except  that  the  undertaking  prescribed  in  the  last 
section  need  not  be  given.  A  defendant,  who  procures  such 
an  adjournment,  must  continue,  during  the  time  of  ad joum- 
inent,  in  the  custody  of  the  constable  :  unless  he  gives  an 
undertaking  to  the  plaintiff,  with  one  or  more  sureties,  ap 
proved  by  the  justice,  to  the  effect  that,  if  the  plaintiff  re- 
covers judgmentr  in  the  action  ;  and  if  an  exei  ution  is  issued 
thereupon  against  the  person  of  the  defendant,  within  ten 
days  after  the  plaintiff  is  entitled  to  the  same ;  and  if  a  re- 
turn is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found  ;  the  sureties  will  pay 
to  the  plaintiff  the  amount  due  upon  the  judgment.  If  such 
an  undertaking  is  given,  the  defendant  must  be  discharged 
from  custody. 

§  8 9 64,  If  the  trial  of  an  action,  in  which  the  defend' 
ant  has  been  arrested,  is  adjourned  with  the  consent  of  both 
parties,  or  upon  the  application  of  the  plaintiff,  the  defend- 
ant must  be  discharged  from  custody. 

§  8966.  The  justice  must,  upon  the  application  of  the 
defendant,  grant  a  second  or  subsequent  adjournment  of 
the  trial  of  the  action,  upon  the  defendant's  giving  security, 
if  required,  as  prescribed  in  the  foregoing  provisions  of  this 
article,  where  be  applies  for  a  first  adjournment ;  and  upon 
his  proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction 
of  the  justice,,  that  he  cannot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness ;  and  that  he 
has  used  due  diligence  to  obtain  the  testimony  or  witness. 
But  if  the  defendant  has  given  an  undertaking  upon  a  for- 
mer adjournment,  a  new  undertaking  need  not  be  given, 
unless  it  is  required  by  the  justice,  or  by  the  sureties  in  the 
former  undertaking. 

§  8966,  Upon  granting  the  defendant's  application  for  6  Civ.  Pra 
an  adjournment,  where  the  trial  has  been  once  adjourned, 
or  where  the  plaintiff  is  a  non-resident  of  the  county,  the 
justice  may,  in  his  discretion,  upon  the  plaintiff's  applica- 
tion, direct  that  any  witness  on  the  part  of  the  plaintiff, 
who  is  in  attendance,  be  then  examined  under  oath  before 
the  justice.  Thereupon  the  testimony  of  the  witness  must 
\^  ireduc^  to  writing,  certified  bjr  the  justice,  and  r^t^in^d 
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by  him ;  to  be  read  upon  the  trial,  with  the  same  effect^ 
and  subject  to  the  same  objections,  as  if  it  was  then  giyec 
orally  by  the  witness. 

§  2967.  Where,  upon  a  trial,  a  warrant  of  attachment 
is  issued  to  compel  the  attendance  of  a  witness,  who  has 
failed  to  appear  m  obedience  toa  subpcena,  the  justice  may, 
in  his  discretion,  adjourn  the  trial,  for  such  a  time  as  he 
deems  necessary  for  the  return  of  the  warrant,  not  exceed- 
ing five  days. 

^  2968.  The  trial  of  an  action  shall  not  be  adjourned  to 
a  time  beyond  ninety  days  from  the  joinder  of  issue,  with- 
out the  consent  of  both  parties,  except  in  one  of  the  follow- 
ing cases : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has 
not  bee  n  procured,  so  that  it  is  necessary  to  issue  a  new 
venire,  or  to  summon  one  or  more  talesmen,  the  trial  may 
be  adjourned,  not  more  than  two  days  beyond  the  ninety 
days,  in  order  to  enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  ver- 
dict and  is  discharged,  the  trial  may  be  juijoumed  a  suffi- 
cient time  beyond  the  ninety  days,  to  enable  a  new  jury  to 
be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issu^  to  com- 
pel the  attendance  of  a  witness,  as  prescribed  in  the  last 
section,  or  a  warrant  has  been  issued  to  commit  a  recusant 
witness,  as  prescribed  in  title  fifth  of  this  chapter,  an  ad- 
journment made  thereupon,  as  prescribed  by  law,  is  not 
deemed  a  part  of  the  ninety  days. 

ARTICLE  SECOND. 
Compelling  the  Attendance  of  a  Witness. 

%  2969.  When  justice  may  issne  %  2974.  Fine  for  rcfiuiinff  to  at- 

eabpcena.  tend,  or  to  testify. 

2970.  Subpoena ;  how  served.  2975.  Id. ;  how  imposed. 

2971.  Warrant   of    attachment  2<j7A.  Minute  of  conviction. 

against  defaulting  wit-  2977.  Eirecntion  therenpon. 

ness.  2978.  Money  collected ;  howap- 

2972.  Id. ;  how  executed ;  fees  plied. 

thereupon.  2979.  Defaulting  witness  liable 

2973.  Id. ;   when  witness  is  in  for  damages. 

adjoining  county. 

§  8969.  A  justice  of  the  peace  may  issue  a  subpoena,  to 
compel  a  witness  to  attend,  in  the  county  where  the  justice 
resides,  or  in  an  adjoining  county,  but  not  otherwise,  for 
the  purpose  of  testifying  upon  the  trial  of  an  action,  pend- 
ing before  himself,  or  before  another  justice.  The  subpoeoa 
may  require  the  witness,  except  as  otherwise  expressly  prc- 
scnbed  by  law,  to  bring  with  him  any  book  or  paper,  rda^ 
ing  to  the  merits  of  the  action.  But  a  justice  shall  not  issue 
a  subpoena  to  compel  the  attendance  of  a  witness  before 
another  justice,  unless  the  person  applying  therefor  proyes, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  ac- 
tion is  actually  pending  before  the  other  justi<^. 
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§  S970.  A  Bubpffina  may  be  served  by  aconaUble.  orbj 
any  otherperson.  It  mtistbeserred  by  reading  it,  orBt&ting 
its  coDtentB,  to  the  wilneas,  and  by  paying  or  tendering  to 
blm  his  lawful  fe^  for  oae  day's  attendance  as  a  wilness. 
"Where  it  is  served  by  a  constable,  hie  return  thereto,  stating 
the  manner  of  service  and  the  sum  pwd,  is  presumptive 
evidence  of  the  facta  thereia  stated.    ' 

g  S&71.  Where  it  is  made  lo  appear,  to  the  sallafaction 


or  neglected  lo  attend  aa  a  -witness  in  obedience  to  the  sub- 
pcena;  and  no  just  cause  for  the  neglect  or  refusal  is  shown 
to  exist;  aod  the  party,  in  whose  De half  the  witness  was 
BubtKenaed.  or  his  atlorncy,  makes  oath  that  the  testimony 
of  tne  witness  is  material :  the  justice  must  issue  a  warrant 
of  attachment,  directed  generally  lo  any  constable  of  the 
county,  for  the  purpose  of  compelling  the  attendance  of 
the  witness. 

§  S97&.  Such  a  warrant  of  attachment  must  be  executed 
in  the  same  manner  as  sn  order  of  arrest.     The  fees  of  the 

Justice  and  constable  for  issuing  and  serVinR  it,  must  be  paid 
•J  the  pereon  against  whom  it  is  issued,  unless  he  shows  a 
reasonable  excuse,  to  the  satisfaction  of  the  Justice,  for  his 
omission  to  attend  ;  in  which  case,  the  party  procuring  the 
warrant  must  pay  them,  and;  If  be  recovers  cosis,  the  amount 
thereof  must  be  allowed  to  him  as  part  of  his  costs. 

§  897S.  Where  the  delinquent  witness  is  within  an  ad- 
joining county,  the  constable,  lo  whom  the  warrant  of  at- 
tachment i^  directed,  may  arrest  the  witness  in  that  coud^, 
and  briog  him  before  tbe  justice.  The  constable,  while  he 
is  within  the  adjoining  county  for  that  purpose,  has  all  the 
poners  of  a  constable  of  that  county,  with  respect  to  the 
warrant  so  issued  to  him. 

g  S974.  A  person,  duly  subpcenaed  as  a  witneas,  who, 
without  a  reasonable  excuse,  proved  by  his  oath  or  the 
oath  of  another  person,  fails  to-attend  ;  or,  attending,  re- 
fuses lo  testify ;  must  be  fined,  by  the  justice  before  whom 
the  action  is  pending,  for  each  non  attendance  or  refusal, 
such  a  sum,  not  less  than  one  dollar  nor  more  than  ten  dol- 
lars, as  the  justice  thinks  it  reasonaUe  to  impose  upoa  him, 
as  a  fine  therefor. 

§  S975.  The  fine  mny  be  summarily  imposed  by  the 
justice,  upon  the  application  of  the  party  in  whose  behalf 
the  witness  was  subpcenaed,  at  any  time  during  the  trial, 
when  the  defaulting  witness  Is  present,  and  has  an  oppor- 
tunity to  be  heard.  If  it  Is  not  imposed  during  the  trial, 
the  justice,  at  any  time  within  five  days  after  judgtnent  is 
rendered,  must,  upon  the  application  of  the  party,  issue  a 
warrant,  directed  generally  to  any  constable  of  the  county, 
conimandins  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein 
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specified,  the  time  to  be  not  more  than  twelve  days  after 
iiMuing  the  warrant,  to  show  cause  why  a  fine  should  not 
be  imposed  upon  him. 

§  8976.  The  justice  imposing  the  fine  must  enter  in  his 
docket-book  a  minute  of  the  conviction,  of  the  cause  there- 
of, of  the  amount  of  the  fine,  and  of  the  costs.  The  minute 
is  deemed  a  Judgment  Ugainst  the  delinquent,  in  favor  of 
the  officer  to  whom  fines  are  directed  to  be  paid,  by  section 
two  thousand  eight  hundred  and  seventy-five  of  this  act. 

§  8977.  If  the  whole  amount  of  the  fine  and  costs  is 
not  forthwith  paid  to  the  justice,  he  must  issue  an  execu- 
tion, directed  gauerally  to  any  constable  of  the  county, 
commanding  the  constable  to  collect  the  sum  remaining 
unpaid,  of  the  eoods  and  chattels  of  the  delinquent,  within 
the  county,  and,  for  want  thereof,  to  take  him,  and  convey 
him  to  the  jail  of  the  county  there  to  remain  until  he  pays 
that  sum,  not  exceeding  thirty  days.  Upon  the  delinquent 
bein^  conunitted  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge, 
as  specified  in  the  execution. 

§  8978.  The  money  collected  by  virtue  of  the  execu- 
tion must  be  forthwith  paid  by  the  constable  to  the  justice. 
The  justice  must,  withm  ten  days  after  he  receives  a  fine, 
or  an  V  part  thereof,  from  the  constable  or  the  delinquent, 
pay  the  money  to  the  officer,  to  whom  the  fines  are  directed 
to  be  paid,  b^  section  two  thousand  eight  hundred  and 
seventy-five  of  this  act,  for  the  use  of  the  poor. 

§  8979.  A  person,  subpc&naed  as  prescribed  in  this 
article,  who  neglects  or  refuses  to  obey  the  subpoena,  or  to 
testify,  is  also  uable  to  the  party,  in  whose  behalf  he  was 
subpoenaed,  for  all  damages  which  the  party  sustains  by 
reason  of  his  neglect  or  refusal. 

ARTICLE  THIRD. 
Commission  to  take  Testimony, 

S  S080.  Gomralmion  to  examine  commission. 

witnees  upon  interroga-  %  2096.  Beceipt  ttiereof    by  jne- 

tories.  tice. 

OT61.  Id.;  orally.  2930.  When      deposition     evi- 

S963.  When   and  how  granted.  dence. 

i2983.  Adjournment.  2987.  Powers  of  commissionen. 

2984.  ExecatioQ  and  return  of 

i  I3ff8,  Con-      §  2080.  Where  the  defendant  has  neglected  to  appear 

joi.  Act.        upon  the  return  of  a  summons,  or  has  failed  to  answer  the 

40  Hun,  24S.   complaint,  or  where  an  issue  of  fact  has  been  joined  in  an 

(>{  6^Ai  zzz-    action ;  and  it  appears,  by'  affidavit,  upon  the  appUeation 

of  either  party,  that  a  witness,  not  within  the  county 
where  the  action  is  pending,  or  an  adjoining  county,  is 
material  in  the  prosecution  or  defence  of  the  action,  the 
justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine 
the  witness  under  oath,  upon  interrogatories  to  be  settled 
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bj  the  justice,  or  by  the  written  agreement  of  the  parties, 
an  1  indorsed  upon  or  annexed  to  the  commission  ;  to  take 
and  certify  the  deposition  of  tJie  witness ;  and  to  return 
the  same  by  mail,  addressed  to  the  justice. 

§  2981.  If  both  parties  expressly  consent,  a  commis- 
sion granted  as  prescribed  in  this  article  may  issue  without 
-written  interrogatories,  and  the  deposition  may  be  taken 
upon  oral  questions.  In  that  case,-  section  nine  hundred 
of  this  act  applies  to  the  execution  of  the  commission  ;  and 
a  cc  py  of  that  section  must  be  annexed  thereto.  Notice  of 
the  time  or  place  of  the  examination  of  ^  witness,  by  virtue 
thereof,  need  not  be  given* 

.  §  £988.  The  commission  may  be  granted  by  the  justice 
Tvithput  notice,  upon  the  application  of  the  plaintiff,  made 
»t  the  return  of  the  summons,  or  upon  the  application  of 
cither  party,  made  at  the  lime  of  the  joinder  of  issue.  It 
may  also  be  granted  at  any  time  after  the  joinder  of  issue, 
upon  the  application  of  either  party,  accompanied  with 
proof,  by  affidavit,  that  six  days'  written  notice  of  the 
application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  justice. 

§9883.  Where  a  commission  is  granted  upon  the  43  Hun,  87a 
application  of  the  plaintiff,  he  is  enti£led  to  one  or  more 
adjournments  of  the  trial,  as  may  be  necessary  to  procure 
the  commission  to  be  executed  and  returned  ;  not  exceed- 
ing the  length  of  time  for  which  the  trial  might  be  ad- 
journed upon  the  application  of  the  defendant. 

§  2984.  The    commission  must  be  executed  and  re- 
turned, as  prescribed  in  section  nine  hundred  and  one  of  this  . 
act ;  and  a  copy  of  that  section  must  be  annexed  thereto, 
except  tliat  subdivision  sixth  thereof  may  be  omitted. 

§  2985.  The  justice,  to  whom  the  package  containing 
the  commission  is  transmitted  by  mail,  must  receive  it  from 
the  post-office,  and  open  and  file  it,  indorsing  thereupon 
the  date  of  his  so  doing.  It  must  remain  on  file  with  him, 
until  the  trial ;  but  either  party  is  entitled  to  inspect  it  on 
file. 

§  8986.  Sections  nine  hundred  and  two  and  nine  hun  ^  /  s€^.2.3^2^ 
dred  and  three  of  this  act  apply  to  a  commission,  issued  as 
prescribed  in  this  article ;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon 
the  trial  by  either  party,  and  has  the  effect  specified  in  sec- 
tion nine  hundred  and  eleven  of  this  act. 

§  2^87.  Where  the  commission  is  executed  within  the 
State,  the  commissioner,  or,  if  there  are  two  or  more,  a 
majority  of  theni,  have  the  same  power  to  issue  a  subpcena, 
to  swear  a  witness,  and  to  compel  his  attendance,  that  a 
justice  of  the  peace  has,  in  an  action  pending  before  him. 
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TITLE  V. 
Trial  and  its  incidents. 


S  1888,  Con- 
eol.  Act. 


I  8068. 


de- 


Effect  cf  failure  of 
fendant  to  appear. 
2989.  When  jostice  to  try  issae 
of  fact. 
When  jury  trial   may  be 
demanded. 
2991.  Venire. 
U9'i!l.  Id.;  in  action  between  two 

towns,  etc. 
2998.  Delivery,  ezecotion,  and 
return  of  venire. 
Ballots  ;  bow  prepared. 
Drawing  jury. 
2096.  Talesman. 
2997.  New  venire. 
mum.  Juror's  oath. 

Jury  to  hear  proofs. 
Witness's  oath. 


2090. 


2994 
:j995. 


2*>9. 
8000. 


2  8001.  Witness  refuainff  to  be 
sworn,  etc.  warrant 
thereupon. 

8002.  Contents  of  warrant ;  im- 
prisonment of  lecimnt 
witness. 

8003.  Adjournment  tberenpon. 
8G01.  Ex  parte  affidavit ;  when 

evidence. 
S005.  Competency  of  witness; 

how  determined. 
800G.  Constable  to  keep  jury; 

his  oath. 

8007.  RendUion  •f  verdict: 
plaintiff  need  not  be 
called. 

8008.  Jurv  when  to  be  dis- 
charged ;  new  venire. 

3009.  Fine  to  be  imposed  on  de- 
faulting juror. 

§  8988.  Where  the  defendant  makes  default  in  appear- 
ing or  pleading,  upon  the  return  of  a  summons,  which  has 
heen  duly  served  as  prescribed  in  this  chapter,  the  justice 
must  hear  the  allegations  and  proofs  of  the  plaintiff,  and 
render  iudgment  according  to  law  and  equity,  as  the  very 
right  of  the  case  appears. 

^  2989,  Where  an  issue  of  fact  has  been  joined,  if 
neither  party  demands  a  trial  by  jury,  the  justice  must  try 
the  issue,  hear  the  allegations  and  proofs  of  the  parties,  and 
render  judgment  as  prescribed  in  the  last  section. 

§  8990.  [Am*d  1889.]  At  the  time  when  an  issue  of  fact 
is  joined  either  party  may  demand  a  trial  by  jury,  and  un- 
less so  demanded  at  the  joining  of  issue  a  jury  trial  is 
waived.  And  (for  the  purpose  of  obtaining  such  a  jury) 
the  town  clerk  of  every  town  in  this  state  shall,  within  ten 
days  after  this  act  shall  take  effect,  deliver  to  each  of  the 
justices  of  the  peace  in  his  town  a  certified  copy  of  the  list 
liled  with  him,  in  pursuance  of  section  one  thousand  and 
thirty-seven  of  this  code,  and  he  shall  also  deliver  to  each 
of  said  justices  a  certified  copy  of  any  such  list  hereafter 
filed  with  him,  within  ten  days  after  the  same  shall  be  so 
filed.  The  town  clerk  is  entitled  to  a  fee  of  one  dollar  for 
each  copy  of  said  list  so  delivered.  Any  town  clerk  who 
shall  neglect  to  deliver  a  copy  of  the  list  to  each  of  the 
justices  of  the  town  within  the  time  above  prescribed,  shall 
forfeit  ten  dollars  for  each  failure,  to  be  sued  for  and  re- 
covered by  the  overseers  of  the  poor  of  said  town  for  the 
use  of  the  poor  of  said  town. 

§  2991.  [Am'd  1889.]  When  a  trial  by  iury  is  duly  de- 
manded, the  justice  must  forthwith  openly  draw  twelve 
ballots  from  a  box  or  other  receptacle  containing  the 
names  of  the  persons  who  are  returned  as  jurors  of  the 
town  to  the  courts  of  record  of  the  county  upon  the  last 
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list  thereof  received  by  him  from  the  town  clerk  as  juron 
to  attend  and  try  said  cause,  on  a  day  to  which  the  cause 
shall  then  be  adjourned  by  him^  not  more  than  ei^ht 
days  from  the  joining  oi  issue,  unless  the  parties 
consent  to  a  longer  adjournment,  which  consent  shall  be 
entered  in  the  justice's  minutes.  The  ballots  shall  be  of 
the  same  description  as  those  prescribed  in  section  two 
thousand  nine  hundred  and  ninety -four  of  this  act,  but 
thejr  may  be,  or  may  previously  have  been  prepared  by  a 
justice.  If  a  person  whose  name  is  thus  drawn,  in  the 
judgment  of  the  justice,  resides  more  than  three  miles  from 
the  place  of  trial  the  justice  may  set  aside  such  juror,  and 
he  may  excuse  any  juror  who  comes  within  the  provisions 
of  section  one  thousand  and  thirty-three  of  this  code,  and 
in  either  case  draw  another  ballot,  and  continue  to  do  so 
until  twelve  are  drawn.  After  the  adjournment  of  the 
court,  at  which  a  jury  trial  has  been  had,  the  justice  must 
deposit  the  ballot*  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.  The 
ballots  containing  the  names  of  those  who  did  not  appear 
and  serve  must  be  returned  by  the  justice  to  the  box  D*om 
which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  tiie  court  there  is  not  a  sufficient  number  of  ballots  re- 
maining in  the  original  box,  the  justice  upon  drawing  all 
the  ballots  therein,  must  draw  the  necessary  number  from 
the  second  box  containing  the  names  of  those  jurors  who 
have  before  served,  as  in  this  section  prescribed,  and  must 
continue  to  draw  from  that  box  until  a  new  list  of  jurors  is 
delivered  to  him  by  said  town  clerk, 

§  8908.  Where  the  action  is  between  two  towns  or 
cities,  or  between  a  town  and  a  city,  the  venire  must  direct 
the  constable  to  notify  twelve  men  of  the  county,  who  are 
qualified  and  not  exempt,  as  prescribed  in  the  last  section, 
and  who  are  not  interested  in  the  matter  at  issue,  to  form 
a  jury  for  the  trial  of  the  action. 

§  8998.  [Am'd  1889.]  The  justice  must  faisert  the 
names  of  the  jurors  so  drawn,  in  a  venire  and  deliver  or 
cause  it  to  be  delivered  to  a  constable  of  the  county  disin- 
terested between  the  parties.  The  constable  must  at  least 
three  days  before  the  day  therein  stated,  notify  each  of  the 
persons  whose  names  have  been  therein  inserted,  by  read- 
ing it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  con- 
stable's failure  after  diligent  search,  to  find  any  of  the  per- 
sons so  named.  The  constable  must  make  his  return  upon 
the  venire,  certifying  that  he  has  so  personally  served  it 
upon  each  of  the  jurors  whose  names  are  therein  inserted, 
or  if  any  were  not  served,  stating  the  reason  for  such  omis- 
sion. Any  constable  making  a  false  return  upon  such 
venire  is  guilty  of  a  misdemeanor.  Any  person  so  served 
and  not  attending  at  the  time  and  place  to  which  the  cause 

*  So  in  original. 
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was  so  adjourned,  is  guilty  of  a  contempt  of  conit,  punish, 
able  l.y  alinenot  exceeding  ten  dollars,  -which  the  jaslico 
may  itupuse  forthwith  by  an  entry  in  his  minutes  of  the  im- 
position of  such  fine,  to  be  collected  by  ezc.  ution  issued  by 
ihejastioeas  npon  a  judgment,  with  costs  of  the  levy,  nud 
which  fine  shall  be  paid  oyer  to  the  nse  of  the  poor  uf  the 
county  .by  the  justice,  but  upon  the  presentation  of  a  rta- 
sonablo  and  saffioient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  mny,  at  any  time,  remit  such  fiue,  or 
4  any  part  thereof. 

§  s994*  For  the  purpose  of  procuring  a  jury  to  try  the 
action,  the  justice  must  prepare,  or  cause  to  be  prep.tred, 
ballots,  uniform,  as  nearly  as  may  be,  in  appearance,  l>y 
writing  the  name  of  each  person  returned,  who  attendH, 
upon  a  separate  piece  of  paper.  The  constable,  in  t  le 
presence  of  the  justice,  must  roll  up  or  fold  each  ballot  in 
the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the 
others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a  box,  or  other  conyenient  receptacle. 

§299o.  [Am'd  1889.]  The  justice  must  then  openly 
draw  out  one  after  another  six  of  the  ballots.  If  a  person 
whose  name  is  drawn  is  challenged  and  set  aside,  or  is 
excused,  another  ballot  must  be  drawn,  and  so  on  sncces- 
siyely,  until  the  requifed  number  of  jurors  is  obtaioed. 
The  parties  may  elect  to  try  the  cause  by  a  less  numbi-r 
than  SIX  jurors,  at  auy  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  ihe  juiy 
to  try  the  action. 

§  299%,  [Am*d  1889.1  If  a  sufficient  number  of  compe- 
tent  jurors  do  not  attend,  the  justice  shall  issue  an  attach- 
ment against  all  defaulting  jurors,  and  shall  place  the  same 
in  the  hands  of  the  officer  who  summoned  the  same,  com- 
maoding  him  forthwith  to  attach  such  jurors  and  to  bring 
them  be  ore  him  at  a  time  specitied  not  more  than  thirty.six 
hours  thereafter,  to  which  tbe  cause  must  be  adjourned. 
The  juror  or  jurors  so  attached  shall,  in  addition  to  the  fine 
spe  -ified  m  section  two  thousand  nine  hundred  and  ninety- 
three  of  this  act,  be  required  to  pay  the  expense  of  the 
attachment  and  service  thereof  ;  which  shall  be  the  officer's 
fees,  together  with  all  necessary  expense  incurred  by  him  in 
serving  said  attachment,  to  be  audited  and  fixed,  to  be  en- 
forced in  the  same  manner,  and  when  collected  to  be  paid 
to  the  officer  or  the  party  who  has  paid  the  same.  Any  per- 
son so  attached  and  disobeying^  or  resisting  the  service  of 
said  attachment  is  guilty  of  a  misdemeanor. 

§2997.  [ilm'd  1889.  1892.]  If  the  constable  to  whom 
the  venire  is  delivered  does  not  return  it  as  required  there- 
by, or  it  is  for  any  reason  set  aside,  the  justice  must  proceed 
to  draw  another  jury,  in  the  manner  prescribed  in  the  fore- 
going sections  of  this  title,  which  shall  be  summoned  in  like 
manner  as  the  first  jury,  and  if  a  full  jury,  drawn  from  those 
returned  as  prescribed  in  the  foregoing  sections  can  not  be 
obtained,  the  justice  mny  direct  the  constable  to  require  the 
attendance  forthwith  or  at  such  time  as  he  may  designate, 
not  longer  than  twenty-four  hours  after  the  issuing  thereof, 
of  such  a  number  of  taJesmen,  from  tlie  bystanders  or  from 
the  town,  qualified  to  serve  as  jurors,  as  he  deems  sufficient 
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for  the  purpose  ;  or  in  his  discretion  he  may  draw  from  Ihe 
jury  box  duubla  the  number  of  jurors  required  to  complete 
the  jury  in  the  mauner  required  by  the  foregoing  sections, 
which  shall  be  summoned  in  like  manner  as  the  first  juiy, 
and  he  shall  continue  to  do  so  till  a  jury  is  obtained. 
Nothing  hereinbefore  rontnined  shall  preclude  the  justice 
from  adjourniDg  the  tri.l  of  thecase,  on  his  motion,  cr  on 
the  appiication  of  either  of  the  pnrties  to  the  action,  as  pro- 
Tided  by  sections  twenty-nine  hundred  and  fifty  nine  to 
twenty-nine  hundred  and  sixty-eight  of  tLe  code  of  ciyil 
procedure.  * 

§  29D8.  The  justice  must  administer  an  oath  or  affir- 
mation  lo  each  juror,   well  and  truly  to  try  the  matter 

in  difference  between  — ,  plaintiff,   and 

,  defendant,  and,  unless  discharged  by 

the  j  nslice,  a  true  Terdict  to  give,  according  to  the  evidence. 

§  2999.  After  the  jurors  have  been  duly  sworn,  they 
must  sit  together,  aud  hear  the  allegations  and  i>roofs  of 
the  parties,  w!iich  must  be  made  publicly,  in  their  presence. 

§  3000*  A  person  offered  as  a  witness,  must,  before  any 
testiuiouy  is  given  by  him,  be  duly  sworn  or  affirmed,  to  the 
effect  that  the  evidence  which  he  sliall  give,    relating  to 

the  matter  in  difference  between  ■ , 

plaintiff,   and ,  defendnnt,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth. 

§  3001.  Where  a  witness,  attending  before  a  justice  in 
an  action,  refuses  to  be  sworn  or  affirmed  in  the  form 
prescribed  by  law;  or  to  answer  a  pertinent  and  proper 
question  ;  or  neglects  or  refuses  to  produce  a  book  or  paper 
which  he  has  been  duly  subpoenaed  to  produce,  as  pre- 
scribed in  section  two  thousand  nine  hundred  ai  d  8ixty- 
iiine  of  this  act,  or  duly  re<juired  to  produce  by  an  order, 
made  as  prescribed  in  section  «if>hl  hundred  and  sixty- 
seven  of  this  act ;  and  the  party,  at  wtiose  i  stance  he  at- 
tended, makes  onth  that  the  testimony  of  the  A\itnes8,  or 
that  the  book  or  paper,  is  so  far  material,  that  without  it 
he  canuot  safely  proceed  with  the  trial  of  the  actictn,  the 
justice  may,  by  warrant,  commit  the  witness  to  the  j  dl  of 
the  county. 

S  3002.  The  warrant  must  specify  tl  e  cause  for  which 
it  is  issued.  If  it  is  issued  for  refusing  to  answt  r  a  question, 
the  question  must  be  specified  therein;  if  f  r  neglec'ing  or 
refusing  to  produce  a  book  or  paper,  the  same  must  be  de- 
scribed with  convenient  certainty.  The  recusant  witness 
must  be  closely  confined,  by  virtue  of  tbe  warrant,  until  he 
submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to  produce 
the  book  or  paper  required,  as  the  case  may  be  ;  or  is  other- 
wise  discharged  a'^cording  to  law. 

§3003.  The  justice  must  thereupon,  from  time  to  time, 
at  the  request  of  the  party  in  \k hose  behalf  the  witness  at- 
tended, adjourn  the  tri..l,  until  the  witness  tebtifies,  or  pro- 
duces the  book  or  paper  required,  or  dies,  or  becomes  a 
lunatic,  or  is  discharged  nccoi  ding  to  law. 

^^  3 004.  An  ex  parte  affidavit  shall  not  be  received  in 
evidence  upon  a  trial,  without  the  consent  of  both  parties, 
except  in  a  case  where  it  is  specially  allowed  by  law. 


m  TBIAL  §§d005<d60d 

§  8005.  All  objection  to  the  competency  of  a  witness 
must  be  tried  and  determined  by  the  justice.  Where  the 
ground  of  the  objection  depends  upon  a  matter  of  fact, 
evidence  may  be  given  thereupon,  as  upon  any  other  ques- 
tion of  fact ;  except  that,  if  the  witness  is  examined  there- 
upon by  the  party  objecting,  no  other  testimony  shall  be 
received  from  either  party  as  to  his  competency. 

§  8006.  After  hearing  the  allegations  and  proofs,  the 
Jury  must  be  kept  together  in  a  private  and  ponvenient 
place,  under  the  charge  of  a  constable,  until  they  all  agree 
upon  their  verdict ;  and,  for  that  purpose,  the  justice  shall 
administer  to  the  constable  the  following  oath:  ''Tou 
swear  in  the  presence  of  Almighty  God,  that  you  will,  to 
the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors 
upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink,  except  such  as  shall  be  ordei^ 
by  me ;  that  you  will  not  suffer  any  communication  to  be 
made  to  them,  orally  or  otherwise  ;  that  you  will  not  com- 
municate with  them  yourself,  orally  or  otherwise,  unless  by 
my  order,  or  to  ask  them  whether  they  have  agreed  upon 
their  verdict,  until  they  are  discharged  ;  and  that  you  will 
not  l)efore  they  render  their  verdict,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict  they 
have  agreed  upon  ". 

§  3007.  When  the  jurors  have  agreed  upon  their  ver- 
dict, ihirj  must  publicly  deliver  it  to  the  justice,  who  must 
enter  it  in  his  docket-book.  It  is  not  necessary  to  call  the 
plaintiff  before  receiving  the  verdict ;  and  the  plaintiff  can- 
not submit  to  a  nonsuit  or  withdraw  the  action,  after  the 
cause  has  been  committed  to  the  juiy. 

§  8008.  Where  the  justice  is  satisfied  that  the  jurors 
cannot  agree  upon  a  verdict,  after  having  been  out  a  reason- 
able time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-eight  hours ;  unless  the  parties  con- 
sent, and  their  consent  is  entered  in  the  justice's  docket- 
book,  that  the  justice  may  render  judgment  upon  the  evi- 
dence already  before  him ;  which  he  may  do,  in  that  case. 

§  8009.  A  person  duljr  notified  to  attend  as  a  juror,  who 
fails  to  attend,  or,  attending,  refuses  to  serve,  without  a 
reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  an- 
other person,  is  liable  to  the  same  fine,  to  be  imposed  and 
collected,  with  costs,  in  like  manner,  and  applied  to  the 
same  use,  as  is  prescribed  in  article  second  of  title  fourth  of 
this  chapter,  with  respect  to  a  person  subpcenaed  as  a 
witness,  and  not  attending,  or  attending  and  refusing  to 
testify, 

TITLE  VI. 

Judgment;  and  docketing  the  same, 

I  8010.  Judgment  by  confeesion.         §  8013.  Judgment  of  nonsuit, 
soil.   Id.;   mode  of  confeseing  ^..    t«^.t«»««*   «««.«    .^^s^ 

judgment.  ^^^'  J^^^g^ent   ^V^n   verdict, 

8018.  Id.;  when  void.  «^' 
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§3090.  Jnd^ent    against   joint 
debtors. 
3021.  Docketing  the  same;  ac- 
tion tfaereapon. 

8022.  Docketing    judgment    in 

anotlier  county. 

8023.  Justice  may    give    trans- 

cript, after   expiration 
of  nis  term. 


%  8015.  When  judgment  to  he  ren- 
dered. 
3016.  Remitting  part  of  verdict, 
etc. 

8017.  Transcript  of  judgment ; 

docK^itingthe  same. 

8018.  Id.;      when     execution 

may  issue  against  per- 
son.   . 

8019.  Id.;  in  action  for  a  chattel. 

§8010.  A  justice  of  the  pet.ce  may  enter  a  judgment 
upon  the  confession  of  the  defendant,  in  any  case,  where 
the  amount  confessed  does  not  exceed  the  sum  of  ^ve  hun- 
dred dollars,  with  such  a  stay  of  execution,  if  any,  as  is 
agreed  upon  by  the  parties  to  the  judgment. 

§  3011.  A  judgment  upon  confession  shall  not  be  ren- 
dered, unless  the  following  requisites  are  complied  with  : 

1.  The  defendant  must  personally  appear  before  the 
justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  de- 
fendant, and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  nuist  be  accompanied  with  the  affi" 
davit  of  the  defendant  and  of  the  plaintiff,  stating  that  the 
defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in 
the  sum  specified  therein,  over  and  above  all  just  demands 
which  the  defendant  has  against  the  plaintiff ;  and  that  the 
confession  is  not  made  or  taken  with  intent  to  defraud  any 
creditor. 

§  3012.  A  judgment  confessed,  otherwise  than  as  pre- 
scribed in  the  last  section,  is  void,  as  against  every  person, 
except  a  purchaser  in  good  faith  of  property,  real  or  per- 
sonal, thereunder,  and  3ie  defendant  making  the  confession. 

§  3013.  Judgment  of  nonsuit,  with  costs,  must  be  ren- 
dered against  a  plaintiff  prosecuting  an  action  before  a 
justice  of  the  peace,  in  either  of  the  following  cases : 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  sum- 
mons is  returnable,  or  within  one  hour  after  the  time  to 
which  the  trial  has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 

§  3014.  Where  a  verdict,  or  the  decision  of  the  justice 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party,  the  justice  must  render  judgment  against  the  adverse 
party  in  conformity  thereto,  with  costs,  except  as  is  other- 
wise specially  prescribed  by  law. 

§  30 1 5.  Where  the  plaintiff  is  nonsuited,  or  discontinues 
or  withdraws  the  action  ;  or  where  judgment  is  con- 
fessed, or  a  verdict  is  rendered  ;  or  where,  at  the  close  of 
the  trial,  the  defendant  is  in  custody ;  the  justice  must 
forthwith  render  judgment,  and  enter  it  in  his  docket-book. 
In  every  other  case,  he  must  render  judgment  and  enter  it 
in  his  docket-book,  within  four  days  after  the  cause  has  been 
finally  submitted  to  hiuu 
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as  Han,  888.  §  801-6.  Where  a  verdict,  or  the  decision  of  the  justice 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party  for  a  sum  of  money,  the  prevailing  party  may  remit 
any  portion  thereof,  and  take  judgment  for  the  residue. 

{1802,  Con-  {  8017.  [ilm'ef  1894.]  A  j  astir e  of  the  peace  who  ren- 
T^^^T^m  ^^^  ^  judgment,  except  in  an  action  to  recover  a  chattel, 
^Civ.  Pro.  m^jg^^  upon  the  application  of  the  party  in  whose  favor  the 
judgment  was  rendered,  and  the  pa^rment  of  the  fee  therefor, 
deliver  to  bim  a  transcript  of  the  judgment.  The  county 
clerk  of  the  coimty  in  which  the  judgment  was  rendered 
must, upon  the  presentation  of  the  transcript  and  payment  of 
the  fee  therefor,  if  within  six  years  after  the  rendering  there- 
of, indorse  thereupon  the  date  of  its  receipt,  flle  it  in  his  of- 
fice and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as 
prescribed  in  article  third,  title  firat  of  chi^ter  eleven  of  this 
act.  ThenceforUi  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced  ac- 
cordini^ly;  except  that  an  execution  can  be  i<ssaed  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section 
thirty  hundred  and  forty- three  of  this  act,  and  that  the  judg- 
ment is  not  a  lien  upon,  and  can  not  be  enforced  against, 
real  property,  unless  it  is  for  twenty-five  dollars  or  more,  ex- 
clusive of  costs. 

f  18M,  Con.  §  3018.  If  the  aetion,  in  which  the  judgment  is  ren- 
•ol.  Act.  dered.  is  one  of  the  actions  specified  in  subdivision  first  or 
second,  of  section  two  thousand  eight  hundred  and  ninety- 
five  of  this  act,  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  and,  in  either  case,  if  the  defendant  is  a  male  per- 
son, the  justice  must  insert,  in  each  transcript  given  bv 
him,  as  prescribed  in  the  last  section,  the  words,  '•defend- 
ant liable  to  execution  against  his  psrson  ";  and  a  like  note 
must  also  be  made  in  the  docket  of  the  judgment,  made  by 
the  county  clerk. 

{18M,  Con-  §  3019.  A  justice  of  the  peace,  who  renders  judgment 
Ml.  Act.  for  n  chattel,  which  has  been  delivered  to  the  unsuccessful 
parly,  or  for  the  value  thereof,  in  ca^^e  a  return  thereof  can- 
not be  had,  must,  where  the  value  exceeds  twenty-five 
dollars,  upon  the  application  of  the  party  in  who?e  favor 
the  judgment  was  rendered,  and  payment  of  the  fee  there- 
for, deliver  to  him  a  transcr'pt  of  the  judgment,  stating  the 
particulars  thereof.  The  county  clerk  of  the  county,  in 
which  the  judgment  was  rendered,  must,  upon  the  presenta- 
tion of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office, 
and  docket  the  judgment,  as  of  the  time  of  the  receipt  of 
the  transcript,  in  the  book  kept  by  him  for  that  purpose,  as 
prescribed  m  article  third  of  title  first  of  chapter  eleventh 
of  this  act,  and  must  also  enter  in  the  docket  the  particu- 
lars of  the  judgment,  as  stated  in  the  transcript  of  the  jus- 
tice. Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced 
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accordingly  ;  except  that  an  execution  can  be  Issued  Ihero- 
upon  only  by  tlie  county  clerk,  as  prescribed  in  section 
three  thousand  and  f orly-three  of  this  act. 

§  3020.  Where  an  action  is  brought  against  two  or 
in^re  persons,  jointly  indebted  upon  contract,  and  the  sum- 
mons is  served  upon  one  or  more,  but  not  upon  all  of  them, 
if  the  plaintiif  recovers  judgment,  it  must  be  entered 
against  all,  in  the  mode  prescribed  in  section  one  thousand 
nine  nundred  and  thirty-two  of  this  act.  Sections  one 
thousand  nine  hundred  and  thirty-three,  one  thousand  nine 
hundred  and  thirty-four,  and  one  thousand  nine  hundred 
and  thirty  five  of  this  act  apply  to  such  a  judgment,  and  to 
each  execution  issued  thereupon ;  except  that,  where  the 
justice  or  the  county  clerk  issues  the  execution,  he  must 
make  the  indorsement  prescribed  in  section  one  thousand 
nine  Uimdred  and  thirty-four  of  this  act. 

g  3021.  The  justice  who  gives  a  transcript  of  a  judg-  $1890,  Con- 
ment,  taken  as  prescribed  in  the  last  section,  must  distinctly  ^i*  ^^^' 
designate,  in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  dockets  the  judg- 
ment, must  make  in  the  docket,  under  or  opposite  the  name 
of  each  defendant  not  summoned,  an  en:ry,  as  prescribed 
in  section  one  thousand  nine  hundred  and  thirty-six  of  this 
act ;  and  the  provisions  of  that  section  apply  to  the  judg- 
ment so  docketed.  An  action,  upon  a  judgment  so  dock- 
eted, can  be  maintained  in  a  justice's  court  against  the  de- 
fendants summoned,  only  in  a  like  case,  and  with  like 
effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defend- 
ants not  summoned,  as  prescribed  in  section  one  thousand 
nine  hundred  and  thirty-seven  of  this  act,  in  any  court 
having  jurisdiction  thereof ;  and  the  plaintiff  is  entitled  to 
costs,  upon  recovering  final  judgement  therein,  where  the 
sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

§  8022.  The  clerk,  with  whom  a  transcript  given  by  a  *ii»7,  Con. 
justice  is  filed,  as  prescribed  in  either  of  the  foregoing  sec-  ^  '  ^^' 
tions  of  this  title,  must  furnish  to  any  person  applying 
therefor,  and  paying  the  fees  allowed  by  law,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  b^  his 
signature.  A  county  clerk,  to  whom  such  a  transcript  is 
presented,  must,  upon  payment  of  the  fees  therefor,  immedi- 
ately file  it,  and  docket  the  judgment  in  the  appropriate 
docket-book  kept  in  his  ofilce,  in  like  manner  as  the  judg- 
ment was  docketed  by  the  first  county  clerk.  The  judg- 
ment, when  docketed  as  prescribed  in  this  section,  has  the 
like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county 
where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice 
of  the  peace  of  that  county,  and  docketed  upon  filing  his 
transcript;  except  that  where  an  application  for  leave  to 
issue  an  execution  is  necessary,  it  must  be  made  to  the 
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county  court    of   the   county  where  the   judgment   inras 
rendered. 

§  3023.  A  justice  of  the  peace,  whose  term  of  office 
has  expired,  may  make  a  transcript  of  a  judgment  rendered 
by  him,  as  prescribed  in  either  of  the  foregoing  sections  of 
this  title.  • 


TITLE  VII. 

Executions, 


%  SQ^  When  justice  may  issue 
execntioQ. 
8085.  Qcneral  requisites  of  exe- 
cution. 

8026.  Execution  npon  judgment 

for  money. 

8027.  lienewal  of  execution. 
90iS.  iToperty  ex(;mpt  from  ex- 
ecution. 

3039.  Indorsement  of  levy; 
notice  of  Fale. 

8080.  Mode  of  levy  and  pale. 

3081.  Return  of  execution. 

803*3.  Bxecution  against  the  per- 
son ;  imprisonment  of 
judgment  debtor. 

8033.  When  judgment  dehtor  to 
Ite  discharged. 

3031.  Affidavit :  discharge. 

8035.  Penalty  for  not  discliarg* 
ing. 


%  8036.  Affidavit  a  defence  to  ac- 
tion for  escape. 

8087.  Biscliarge  not  to  affect 
judgment 

3088.  Execution  upon  judgment 
in  action  for  a  chattel. 

8089.  Action  agunet  com^table 
for  not  rctoming  execu- 
tion. 

aoid  Constable  nM  to  act  un- 
der execution  after  re- 
turn day. 

8041.  Action  against  constable 

for  money  collected. 

8042.  Duty  of  constable  whose 

term   of  office  has  ex- 
pired. 
8048.  Execution  upon  judgment 
docketed   with  county 
clerk. 


§8i89o.i408»     §  3024.  At  any  time  within  five  years  after  entry  of  a 
Consof.Act*  iudement,  the  Justice  of  the  peace,  who  rendered  it,  being 
in  office,  may  issue  an  execution  thereupon,  unless  it  has 
been  docketed  in  the  county  clerk's  office. 

§  3085.  An  execution,  issued  by  a  justice,  must  be 
directed  generally  to  any  constable  of  the  same  county.  It 
must  intelligibly  describe  the  judgment,  stating  the  names 
of  the  parties  in  whose  favor,  and  against  whom,  the  time 
when,  and  the  name  of  the  justice  by  whom,  the  judgment 
was  rendered  ;  and  it  must  be  made  returnable  to  the  jus- 
tice, within  sixty  days  after  its  date. 

§  8026.  An  execution,  issued  upon  a  judgment  for  a 
sum  of  money,  must  specify,  in  the  body  thereof,  the  sum 
recovered,  and  the  sum  actually  due  upon  the  judgment  at 
the  date  of  the  execution  ;  and,  except  in  a  case  where 
special  provision  is  otherwise  made  by  law,  it  must,  sub- 
stantially, require  the  constable  to  satisfy  the  judgment, 
together  with  his  fees,  out  of  the  personal  property  of  the 
judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution ;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to 
be  rendered,  by  the  justice,  to  the  party  who  recovered  the 
judgment.  If  the  judgment  was  recovered  against  a  male 
person,  in  either  of  the  actions  specified  in  subdiyision  fint 
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or  second  of  section  two  thousand  eight  hundred  and 
ninety-five  of  this  act ;  or  if  an  order  of  arrest  was  granted, 
and  was  executed,  in  a  case  specified  in  subdivision  third  of 
that  section,  the  execution  must  also  command  the  con- 
stable, if  sufficient  personal  property  cannot  be  found  to 
satisy  the  judgment,  to  arrest  the  judgment  debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to  remain  imtil 
he  pays  the  judgment,  or  is  discharged  according  to  law. 
If  the  judgment  was  rendered  in  an  action  to  recover  a 
penalty  or  forfeiture  given  by  a  statute  of  the  State,  the 
justice  must  indorse  upon  the  execution  a  reference  to  the 
statute,  as  prescribed  in  section  one  thousand  eight  hundred 
and  ninety-seven  of  this  act,  with  respect  to  a  copy  of  the 
summons. 

§  3027.  After  the  return,  wholly  or  partly  unsatisfied, 
of  an  execution,  issued  by  a  justice  of  the  peace,  he  may, 
from  time  to  time,  within  five  years  after  the  judgment  was 
rendered,  issue  a  new  execution,  or  renew  the  former  exe- 
cution. An  execution  is  renewed  by  a  written  indorsement 
thereupon  to  that  effect,  signed  by  the  justice,  and  dated 
upon  the  day  when  it  is  made.  If  part  of  the  execution 
has  been  satisfied,  the  indorsement  must  state  the  sum  re- 
maining due.  Each  indorsement  renews  the  execution  for 
sixty  days  from  the  date  thereof.  A  justice  whose  term 
of  office  has  expired  may  thus  issue  or  renew  an  exe- 
cution. 

§  8028.  The  same  personal  property  is  exempt  from 
levy  and  sale,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace,  lyhich  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  out  of  The  supreme  court,  and 
in  the  like  cases,  and  under  the  same  circumstances,  as 
prescribed  in  sections  one  thousand  threo  hundred  and  ' 
eighty  nine,  one  thousand  three  hundred  and  ninety,  one 
thousand  three  hundred  and  ninety-one,  one  thousand  three 
hundred  and  ninety-two,  one  thousand  three  hundred  and 
nmety-three,  and  one  thousand  three  hundred  and  ninety- 
four  of  this  act,  and  the  other  special  provisions  of  law, 
relating  to  such  an  exemption. 

§  8029.  A  constable,  who  takes  personal  property  into  47iiuii,4a8 
his  custody,  by  .virtue  of  an  execution,  must  indorse  upon 
the  execution  the  time  of  levying  upon  it.  lie  must  im- 
mediately post  conspicuously,  in  at  least  three  public  places 
of  the  city  or  town,  in  which  the  property  was  taken, 
written  or  printed  notices,  signed  by  him.  describing  the 
property,  and  specifying  the  place,  within  the  same  city  or 
town,  where,  and  the  time,  not  less  than  six  days  after  the 
posting,  when,  it  will  be  exposed  for  sale. 

§  8080.  The  provisions  of  sections  one  thousand  three 
hundred  and  eighty-four,  one  thousand  three  hundred  and 
eighty -five,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  three  hundred  and  eighty-seven,  one  thousand 
four  hundred  and  five,  one  thousand  four  hundred  and 
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nine,  one  tliouf^and  four  hundred  and  te:^,  on 3  thousand 
four  hundred  and  eleven,  one  thousand  four  hundred  and 
twelve,  and  one  thousand  four  hundred  and  t  wen ty -eight 
of  this  act,  substituting  the  constable  for  the  sheriff,  apply 
to  and  govern  the  levy  upon  and  sale  of  personal  property, 
by  virtue  of  an  execution  issued  by  a  justice  of  the  peace ; 
except  where  a  different  rule  is  prescribed  in  this  act. 

§  3031.  The  constable  must  return  the  execution  to  the 
justice,  and  pay  to  him  the  amount  of  the  judgnu  nt,  with 
interest,  or  so  much  thereof  as  he  has  collected  ;  returning 
I  he  surplus,  if  any,  to  the  person  from  whose  property  it 
was  collected. 

§  3082.  For  want  of  sufficient  personal  property, 
whereon  to  levy,  the  constable  must,  if  the  execution  re- 
quires it,  arrest  the  judgment  debtor,  and  convey  bim  to 
the  jail  of  the  county.  The  keeper  of  the  jail  must  there- 
upon keep  the  judgment  debtor  in  custody,  in  all  re^^ects 
as  if  the  .execution  was  issued  out  of  the  supreiiie  court, 
until  the  judgment  and  the  fees  of  the  constable  are  paid ; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due 
course  of  law  ;  except  that  if  the  execution  has  an  indorse 
ment,  showing  that  the  judgment  was  rendered  in  an  action 
for  a  penalty  or  forfeiture,  given  by  a  statute  of  the  State, 
the  sheriff  shall  not  admit  the  judgment  debtor  to  the  liber- 
lies  of  the  jail. 

§  3033.  [Am*d  1883.]  If  a  person  committed  to  jail  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  or 
out  of  the  municipal  court  of  Buffalo,  or  by  virtue  of  an 
execution  issued  by  a  county  clerk  on  a  transcript  of  a  judg- 
ment recovered  before  a  justice  of  the  peace,  or  in  the  said 
municipal  court  of  Buffalo,  has  a  family  within  the  state 
for  which  he  provides,  he  must  be  discharged,  after  re- 
maining in  custody,  either  with  or  without  being  admitted 
to  the  jail  liberties,  thirty  days ;  otherwise  he  must  be  dis- 
charged after  so  remaining  sixty  days. 

§  3034.  In  order  to  procure  a  discharge,  as  prescribed 
in  the  last  section^  the  prisoner  must  make,  and  deliver  to 
the  sheriff  or  jailor,  an  affidavit,  stating  the  fads  which  en- 
title him  thereto,  according  to  the  provisions  of  that  Rection. 
Upon  receiving  such  an  affidavit,  the  sheriff  or  jailor  must 
forthwith  discharge  the  prisoner  from  his  custody.  He 
must  thereupon  deliver  the  affidavit  to  the  clerk  of  the 
county,  who  must  file  it  in  his  office,  without  fee. 

§  3035.  A  sheriff  or  jailor,  who  refuses  to  discharge 
the  prisoner,  upon  receiving  such  an  affidavit,  forfeits 
twenty-five  dollars  for  each  c&y,  during  which  he  detains 
the  prisoner  ;  to  be  recovered  by  the  latter,  in  ad<iition  to 
aoy  damages,  which  he  sustains  by  reason  of  the  false  im- 
prisonment. 

g  3036.  The  receipt  of  such  an  affidavit  is  a  defence,  to 
an  action  brought  against  the  sheriff  or  jailor,  by  reason  of 
the  prisoner's  discharge. 
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§  3037.  NotwithstandiDg  the  discharge  of  a  judgment 
debtor,  as  prescribed  in  the  last  four  sections,  the  judgment 
remains  valid  as  against  his  property  ;  and  a  new  execu- 
tion may  be  issued  accordingly,  as  if  he  had  not  been  im- 
prisoned, 

§  3038.  In  an  action  for  a  chattel,  the  possession  of 
"which  has  not  been  delivered  to  the  prevailing  party,  an 
execution,  for  the  delivery  of  the  possession  thereof  to  him, 
as  well  as  for  any  damages  recovered  by  him,  may  be  issued 
by  the  justice  ;  unless  the  judgment  has  been  docketed  in 
the  county  clerk's  office,  as  prescribed  in  title  sixth  of  this 
chapter.  It  must  be  to  the  same  effect,  and  executed  in 
the  same  manner,  as  a  like  execution  issued  upon  a  judg- 
ment rendered  in  the  supreme  court ;  except  that  it  must  be 
directed  generally  to  any  constable  of  the  county  ;  and  that 
the  direction  to  satisfy  a  sum  of  money,  out  of  the  property 
of  the  judgment  debtor,  must  be  in  the  form  prescribea 
in  this  title  for  a  like  direction,  where  an  execution  is  issued 
by  a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of 
money. 

§  3039.  If  a  constable  fails  to  return  an  execution  with- 
in five  days  after  the  return  day  thereof,  the  parly,  in 
whose  favor  it  was  issued,  may  recover,  in  an  action  against 
the  constable,  the  amount  of  the  execution,  if  it  was  issued 
upon  a  judgment  for  a  sum  of  money ;  or  if  it  was  for  the 
delivery  of  the  possession  of  a  chattel,  the  value  of  the 
chattel,  as  specified  in  the  judgment,  together  with  the 
damages  and  costs  awarded  thereby  ;  and.  in  either  case, 
with  interest  from  the  time  when  the  judgment  was  ren- 
dered. 

§  3040.  A  constable  shall  not  levy  upon  or  sell  prop- 
erty, or  arrest  a  defendant,  or  take  possession  of  a  chattel, 
by  virtue  of  an  execution,  after  the  time  limited  therein  for 
its  return,  unless  the  execution  has  been  renewed  ;  nor  shall 
he  do  any  act  under  a  renewed  execution,  after  the  expira- 
tion of  the  time  for  which  it  has  been  renewed. 

§  3041.  "Where  money,  collected  by  a  constable  upon  an 
execution,  is  not  paid  over  by  him  according  to  law,  any 
person  entitled  thereto  may  maintain  an  action  in  his  own 
name,  upon  the  instrument  of  security  given  by  the  con- 
stable and  his  sureties  ;  and  may  recover  therein  the  sum  so 
collected,  with  inteiest  from  the  time  when  it  was  col- 
lected. 

§  3048.  A  constable,  to  whom  an  execution  is  delivered, 
whose  term  of  office  expires  on  or  before  the  return  day 
thereof,  must  proceed  thereupon  in  the  same  manner,  as  if 
his  term  of  office  had  not  expired  ;  and  he  and  his  sureties 
are  liable  for  any  neglect  of  duty,  with  respect  to  the  exe^ 
cution  ;  or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable,  touch- 
ing the  execution,  in  the  same  manner,  and  to  the  same 
extent,  ^  if  his  term  of  office  had  not  expired. 


894 


APPEALS 


§§8043^9046 


§  8048.  Where  a  iudgment,  rendered  by  a  justice  of  the 
peace,  has  been  docketed  with  a  county  clerk,  upon  the 
filing  either  of  a  transcript  from  the  justice's  docket,  or  of  a 
Iranscript  from  tbe  clerk's  docket  of  another  county,  the 
execution,  to  be  issued  thereupon  by  the  county  clerk,  must 
be  in  the  same  form,  and  executed  in  the  same  manner,  as  an 
execution  issued  upon  a  judgment  of  the  county  court ; 
except  as  otherwise  prescribed  in  section  one  thousand  three 
hundred  and  sixty -seven  of  this  act :  and  except,  also,  that, 
where  the  judgment  is  for  a  sum  less  than  twenty-five 
dollars,  exclusive  of  costs,  the  direction  to  satisfy  the  judg- 
ment out  of  the  real  property  of  the  judgment  debtor  must 
be  omitted.  In  that  case  the  provisions  of  this  act,  relating 
to  the  satisfaction  of  an  execution  out  of  the  judgment 
debtor's  real  property,  are  not  applicable  thereto. 

TITLE  VIIL 

Appeals, 

Articlk  1.  Appeals  generally. 

2.  Appeal  where  a  new  trial  is  not  had  in  the  appellate 

court . 
8.  Appeal  for  a  new  trial  in  the  appellate  court. 


ARTICLE  FIRST. 
Appeals  generally. 


%  8044.  Jnetice^B  judgment  re- 
viewed by  appeal. 

3046.  Who  may  appeal.  To 
what  coart  appeal  to  be 
taken . 

8043.  Appeal ;  when  and  how 
taken . 

8047.  Service  of    notice    npon 

justice;   payment  of 
costs  and  fee. 

8048.  Service    of    notice    npon 

respondent. 

8049.  Amendment  when  al- 

lowed. 

8050.  Undertaking  to  stay  exe- 

cution ui>on  judgment. 
8C51.  Proceedings ;  how  stayed. 


§  8C62.  Id. ;  when  justice  la  dead, 
etc. 

8053.  Return. 

3064.  Id. ;  when  justice  has  gone 
out  of  office. 

8056.  Further  return  ;  how  com- 
pelled. 

8056.  Id. ;  when  justice  is  dead, 

etc. 

8057.  Proceedings  when  error  in 

fact  is  sJleged. 
8059.  Restitution  upon  reversal. 

8059.  Setting  off  costs  and  re- 

covery. 

8060.  Certain     5ums    may    be 

included    in    disbnrEe- 
ments. 
3061.  Judgment  roll. 


§  3044.  The  only  mode  of  reyiewing  a  judgment,  ren- 
dered by  a  justice  of  the  peace  in  a  civil  action,  is  by  an 
appeal,  as  prescribed  in  this  title. 

84  Hun,  55.  §3045,  An  appeal  may  be  taken  by  any  party  ag- 
erieved  by  the  judgment.  Where  the  judgment  was  ren- 
dered by  a  justice  of  tbe  peace  of  the  city  of  Buffalo,  tbe 
appeal  must  be  to  the  superior  court  of  that  city  ;  in  every 
other  case,  it  must  be  to  the  county  court  of  the  county 
where  the  judgment  was  rendered. 

N.     §  3046.  {Am'd  1882.]  An  appeal  must  be  taken,  within 
twenty  days  after  the  entry  of  the  judgment  in  the  justice's 
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docket;  except  that,  where  a  defendant  appeals  from  a 
judgment  rendered  in  an  action,  wherein  he  did  not  appear 
and  the  summons  was  not  personally  served  upon  him,  the 
appeal  may  be  taken  within  twenty  days  after  the  personal 
service  upon  him,  on  the  part  of  the  plaintiff,  of  written 
notice  of  the  entry  of  the  judgment ;  but  not  after  the  ex- 
piration of  five  years  from  the  entry  o!"  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the 
judgment  was  rendered,  and  upon  the  respondent,  a  written 
nonce  of  appeal,  subscribed  either  by  the  appellant  or  by 
his  attorney  in  the  appellate  court. 

§  8047.  Service  of  the  notice  of  appeal  upon  the  justice, 
must  be  made  by  delivering  it  to  him  personally,  or  to  his 
clerk,  appointed  pursuant  to  law ;  but  if  the  justice  is  dead, 
or  if  neither  he  nor  his  clerk  can,  alter  reasonable  diligence, 
be  found  within  the  county,  service  of  the  notice  upon 
the  justice  may  be  made,  by  delivering  it  to  the  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  appel- 
lant must,  at  the  time  of  serving  the  notice,  pay  to  tha  per- 
son to  whom  it  is  delivered  the  costs  of  the  action,  included 
in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of 
the  justice  for  making  the  return. 

§  3043.  Service  of  the  notice  of  appeal  upon  the 
respondent  may  be  made,  by  delivering  it,  in  any  part  of 
the  State,  to  the  respondent  personally,  or  in  one  of  the 
following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county,  and 
the  person  who  appeared  as  his  attorney  upon  the  trial  is  a 
resident  thereof,  it  may  be  served  upon  the  attorney,  either 
personally,  or  by  leaving  it  at  his  residence,  with  a  person  of 
suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respr>ndent  personally,  or  in  the  method 
prescribed  in  the  foregoing  subdivision,  the  notice  of  appeal 
may  be  served  upon  him,  by  delivering  it  to  the  clerk  of  the 
appellate  court. 

§  8049.  Where  the  appellant,  seasonably  and  in  good 
faith,  serves  the  notice  of  appeal,  upon  either  the  justice  or 
the  respondent,  but  omits,  through  mistake,  inadvertence, 
or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
any  other  act  necessary  to  perfect  the  appeal,  the  appellate 
court,  upon  proof  by  affidavit  of  the  facts,  mav,  in  ils 
discretion,  pem^it  the  omission  to  be  supplied,  or  an  amend- 
ment to  be  made,  upon  such  terms  as  justice  requires. 

§  3050.  If  the  appellant  desires  a  stay  of  execution,  he 
must  give  a  written  undertaking,  executed  by  one  or  more 
sureties,  approved  by  the  justice  who  rendered  the  judg- 
ment, or  by  a  judge  of  the  appellate  court,  to  the  effect 
that,  if  the  appeal  is  dismissed  ;  or  if  judgment  is  rendered 
against  the  appellant  in  the  appellate  court,  and  an  execu 
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tion  issued  thereupon  is  returned  wholly  or  partly  unsatia- 
lled  ;  the  sureties  will  pay  the  amount  of  the  judgment,  or 
the  portion  thereof  remaining  unsatisfied,  not  exceeding  a 
sum,  specified  in  the  undertaking,  which  must  be  at  least 
one  hundred  dollars,  and  not  less  than  twice  the  amount  of 
the  judgment ;  or,  if  the  judgment  in  the  justice's  couit  is 
for  the  recovery  of  a  chattel,  that  the  sureties  wDl  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel,  to- 
gether with  the  damages,  if  any,  awarded  for  the  talong, 
withholding,  or  detention  thereof.  A  copy  of  the  under- 
taking, with  a  notice  of  the  delivery  thereof,  must  be  served 
with  the  notice  of  appeal,  and  in  like  manner.  Sec- 
tion one  thousand  three  hundred  and  thirty- five  of  this  act 
applies  to  such  an  undertaking, 

§  3051.  The  deliveir  of  the  undertaking  to  the  justice 
or  to  his  clerk  appointed  pursuant  to  law,  and  service  of  a 
copy  thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
issuing  of  an  execution  upon  the  iudgment.  If  an  execu- 
tion h^  been  issued,  the  service  of  a  copy  of  the  undertak- 
ing, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  aflSdavit,  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

2  Civ.  Pro.     §  3052.  Where  the  justice  is  dead,  or  cannot,  with  due 
^^^  diligence,  be  found  within  the  countv,  and  he  has  no  clerk, 

appointed  pursuant  to  law,  or  the  clerk  cannot,  with  due 
diligence,  be  found  within  the  countv,  the  undertaking 
may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
case,  notice  of  the  filing  must  be  given  to  the  respondent, 
as  prescribed  in  section  three  thousand  and  fort^-eight  of 
this  act,  for  service  of  a  notice  of  appeal  upon  him.  The 
filing  of  the  undertaking  has  the  same  effect,  as  the  delivery 
thereof  to  the  justice ;  and  a  copy  thereof,  certified  by  the 
county  clerk,  served  upon  the  officer  holding  an  execution, 
has  the  same  effect,  as  if  it  were  certified,  as  prescribed  in 
the  last  section, 

2  fir.  Pro.  §  3053.  The  justice  must,  after  ten  and  within  thirty 
l^vT  flifl  ^^^^  from  the  service  of  the  notice  of  appeal,  and  the  pay- 
^^'  ^^*'  ment  of  the  costs  and  fee,  as  prescribed  in  section  three 
thousand  and  forty-seven  of  this  act.  make  a  return  to  the  ap- 
pellate court,  annex  thereto  the  notice  of  appeal  and  the  un- 
dertaking, if  any  has  been  delivered  to  him  or  to  his  clerk,  < 
and  file  the  same  with  the  clerk  of  the  api)ellate  court.  The 
return  must  contain  all  the  proceedings,  including  the  evi- 
dence and  the  judgment;  unless  the  appellant  has,  in  his 
notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he 
is  entitled  thereto,  as  prescribed  in  article  third  of  this  title. 
In  a  latter  case,  the  justice  must  return  the  summons,  to- 
gether with  each  warrant  of  attachment,  order  of  arrest,  or 
requisition  to  replevy,  or  execution  granted  by  him  in  the 
action,  with  the  proof  of  the  service  thereof  ;  the  pleadings 
or  copies  Uiereof ;  the  proceedings  upon  the  trial ;  and  the 
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judgment :  with  a  brief  statement  of  tlie  amount  and  nature 
of  the  claims  litigated  by  the  parties.  But  he  need  not  re- 
turn the  evidence,  or  any  part  thereof,  unless  he  is  required 
so  to  do  by  the  special  order  of  the  appellate  court. 

§  8054.  Where  the  justice  has  gone  out  of  office,  he 
must  nevertheless,  make  a  return  in  the  same  manner,  and 
Ills  return  has  ihe  same  effect,  as  if  he  remained  in  office. 

§  3055.  If  the  return  is  defective,  the  appellate  court 
may  direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  com- 
pel the  justice,  by  attachment,  to  make  and  file  a  return, 
or  a  further  or  amended  return.  The  court  is  always  open 
for  those  purposes.  Where  the  justice  has  removed  to 
another  county  of  the  State,  the  appellate  court  may  com- 
pel him  to  make  the  return,  as  if  he  was  still  within  the 
county  where  the  judgment  was  rendered. 

§  8056.  If  the  justice  dies,  becomes  a  lunatic,  absconds,  86  K.  T. 
removes  from  the  State,  or  otherwi-e  becomes  unable  to    State  Bep. 
make  the  return,  the  appellate  court  may  receive  affidavits,  ^^' 

or  examine  witnesses,  as  to  the  evidence  and  other  pro- 
ceedings taken,  and  the  judgment  rendered,  before  the 
justice  ;  and  may  determine  the  appeal,  as  if  a  return  had 
Deen  duly  made  by  the  justice. 

§  805  7.  Where  an  appeal  is  founded  upon  an  error  in  fact  49  Him,  6M. 
in  the  proceedmgs.  not  affecting  the  merits  of  the  action, 
and  DOt  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  matter  upon  affidavits  ;  or,  in  its  discretion, 
upon  the  examination  of  witL esses ;  or  in  both  methods. 

§8058.  Where  the  judgment  of  the  justice  is  reversed  182N.Y.363. 
or  modified,  the  appellate  court  may  make  or  compel  resti- 
tution of  property  or  of  a  right,  lost  by  means  of  the  erro- 
neous judgment ;  but  not  so  as  to  affect  the  title  of  a  pur- 
chaser, in  good  faith  and  for  value,  of  property  sold  by 
virlue  of  a  warrant  of  attachment  in  the  action,  or  an 
execution  issued  upon  the  judgment.  In  that  case,  t^e 
appellate  court  may  compel  the  value,  or  the  purchase- 
price  to  be  restored,  or  deposited  to  abide  the  event  of  the 
action  as  justice  requires.  Six  days*  notice  of  an  applica- 
tion for  an  order  for  restitution  must  be  given  ;  and  if  the 
application  is  granted  before  judgment,  the  proper  direction 
may  be  included  therein. 

§  3069.  If,  upon  the  appeal,  a  sum  of  money  is  awarded  I 

to  one  party,  and  costs  are  awarded  to  the  adverse  party, 
the  appellate  court  must  set  off  the  one  against  the  other, 
and  render  judgment  for  the  balance. 

§  8060.  Where  costs  are  awarded  to  the  appellant,  ho 
may  include,  in  the  disbursements  upon  the  appeal,  the 
C03ts  and  fee  paid  to  the  justice  upon  taking  the  appeal ; 
and,  where  the  judgment  rendered  b^  the  justice  Was  against 
the  appellant,  he  may  also  include,  in  those  disbursements, 
the  costs  of  the  action,  before  the  justice,  which  he  WQUld 
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have  been  entitled  to  recover,  if  the  judgment  of  the  justice 
had  been  in  his  favor. 

§  806 1.  The  clerk,  immediiKtely  after  entering  final 
juagment  upon  the  determination  of  an  appeal,  must  attach 
together  and  file  such  of  the  following  papers,  as  were 
used  upon  the  appeal ;  which  constitute  the  judgment-roll : 

1.  lie  return  of  the  justice,  or  a  certified  copy  thereof ; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  has  been 
given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any, 
made  as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of 
evciy  order,  which  in  any  way  involves  the  merit£«  or 
necessarily  affects  the  judgment. 

ARTICLE  SECOND. 

Appeal   where   a   new   Trial   is   not   had  in  the 

appellate  coult. 

S  898S.  Hearing  of  appeal ;   dis-  $  9065.  Id. ;    i^roceedin;>8    before 

mifieal  thereof.  jaetice. 

8063.  Jadgment.  S036.  Costs  ;  when  awarded. 

8031.  When  new  trial  in  j  stice's  80(57.  Amount  of  coasts, 
court  may  be  directed. 

64H0W.  Pr.      §3088.  [Am*dlSS^.]    If  the  case  is  one  where  the 
<^15.  appellant  is  not  entitled  to  or  has  not  demanded  a  new  trial 

•    in  tlie  appellate  court  as  provided  in  section  three  thousand 
and  sixty  eight  of  this  act,  the  respondent  may,  within 
twenty  days  of  the  service  on  him  of  the  notice  of  api)eal, 
serve  upon  the  appellant  or  his  attorney  a  written  stipula- 
»  tion  that  the  judgment  appealed  from  may  be  reversed 

with  five  dollars  costs  and  disbursements  of  the  appeal,  and 
thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
except  to  enter  judgment  in  purs'.iance  of  such  stipulation 
for  the  enforcement  thereof ;  in  case  such  stipulation  shall 
not  be  so  served,  the  appeal  may  be  brought  to  a  hearing  in 
the  appellate  court  at  any  term  thereof  at  which  such  an 
appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  daj^s.  It  must 
be  placed  upon  tJje  calendar,  and  must  continue  thereupon 
without  further  notice  until  it  U  finally  disposed  of.  If, 
after  being  regularly  placed  upon  the  calendar,  neither 
party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs 
the  same  to  be  continued  for  cause  shown.  If  the  appeal 
is  to  the  superior  court  of  Buffalo  it  must  be  heard  at  a 
general  term  thereof. 

18N.  Y.  §3063.     [  Am*d  1S93.]    In  a  case  specified  in  the  la«»t 

State  Rra.  seotion  the  appeal  must  be  heard  upon  the  original  papen, 

•o5«  or  a  certified  copy  thereof  aad  a  copy  or  copies  thereof  need 

not  be  furnished  for  the  use  of  the  court.    The  appellate 

court  must  render  judginent  according  to  the  justice  ot  t]i« 
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cns«,  vithont  regard  to  technical  errors  or  defeats,  wl 
not  n Seat  the  merits.  It  mnj  nffinu  or  reverse  the  jni 
of  tlie  j  astioe,  ia  whole  or  in  port,  aoil  aa  to  Any  or  b 
poiitiee,  and  Jor  orrora  of  law  or  of  fact.  When  the 
ia  to  the  county  ooart  o(  Kings  county,  naid  ooart  m. 
on  ita  reversal  of  R  judgment,  order  anew  trial  befi 
s.imejuBtioe  or  before  another  jastice  of  the  same  co 
l>e  <IeslgDated  in  the  order,  and  at  a  lime  and  pla-ii 
specified  in  the  order,  and  In  snch  a  orss  the  costs  of 
pent  shall  be  in  the  discretion  of  the  appellate  court 
S  3084.  If  the  appeal  is  takeD  by  &  defendan 
failed  to  appear  before  the  justice,  either  upon  tbe 
of  Ihe  summons,  or  at  the  time  to  which  the  trial 


■wise,  that  manifest  injustice  has  been  d , 

satisfactory  excuse  for  his  default ;  the  appellate  ix 
in  its  discretion,  set  aside  the  judgment  appealed  fr 
stay  proceedings  thereunder,  ana  by  order  direct 
trial,  before  the  same  justice,  or  before  aaolher  Jus 
the  SMce  county,  designated  in  the  order,  at  such 
flod  place,  specified  in  the  order,  and  upon  such  tern 
deems  proper. 

§  3965-  [^ni'iil893.]  Where  o  new  ttlnl  is  diteo 
fore  njnstice  as  prescribed  in  ths  Inst  two  sections,  tl 
ties  most  appear  before  iiim  at  the  time  and  piaoe  up 
in  the  order  of  tha  appellate  couri,  withoat  service 
notice  or  of  a  oopy  of  the  order.  Thereupon  the  lih 
ceediDQS  must  be  had  in  the  notion,  as  upon  the  retui 
Hommons  personally  served. 

%  S0B6.  Upon  aa  appeal  provided  f»r  in  this  artic 
award  of  coeU  is  regulated  as  follows : 

1.  If  tlie  appeal  isdismiBsed.  because  neither  partv 
it  to  a  hearing,  as  prescribed  in  this  article,  costs  mt 
be  awarded  to  either  party. 

2.  If  tbe  judgmeDt  is  reversed  for  an  error  in  fai 
affecting  the  merits ;  or  if  a  new  trial  is  directed, 
the  same  or  another  justice,  as  prescribed  in  this  ai 
the  costs  of  the  appeal  arc  in  the  discretion  of  the  ap| 

8.  If  the  judgment  is  affirmed,  costs  must  be  awar 
the  respondeul, 

4.  If  the  judgment  is  Teversed,  costs  must  be  awan 
the  appellant. 


g  S067i  Upon  an  appeal,  provided  for  in  this  a 
coals,  when  awarded,  must  be  as  follows,  besides  disburse- 
To  the  appellant,  upon  reversal,  thirty  dollars. 
Xq  thQ  respondeat,  upon  affirmance,  twenty-Gve  dollan. 
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ARTICLE  THIRD. 

APPEAliFOBA   KEW   TkIAL  IN  THE  APPBIiLATE   COUBT. 

I  8068.  When  appellant  may  de-  §  3071.  Proceedings  in   appellate 

mand  new  trial  in  ap-  court, 

pcllate  court.  8073.  Offer  to  compromifie  after 

80G9.  Undertaking  to  be  given.  return. 

8070.  Offer  to  compromise  be-  8073.  Amount  of  costs, 
fore  return. 

«t  now.  Tr.      §  3068.  [A.m*d  1893.]  Where  an  issue  of  fact  or  an  issae 
si.^         ^     of  law  was  joined  before  the  justice  and  the  sum  for  vh^ch 
aiid'^'l^    jnd  meut  was  demanded  by  either  party  iu  his  pleadings 
^'  *      exuee  la  fifty  dollars,  or,  where  in  an  action  to  recover  a 
chattel,  the  value  cf  the  property  as  fixed,  to(;ether  viitu 
the  damages  recovered,  if  nny,   exceeds  fify  doliarR,    the 
appellant  may,  in  bis  notice  of  appeal,   except  Mheu  the 
appeal  is  to  the  county  Cv)urt  of  Kings  county,  deuiaiicl  a 
new  trial  in  the  appellate  court;    ani  thereupon  he  i^  en- 
titled thereto,  whether  the  defeud:int  was  ur  w.<b  lot  pres- 
ent at  tje  trial.    An  appeal  from  u  judgment  of  a jus.ic -s 
co.irt  or  by  a  justice  of  the  peace  in  thecity  of  Brooklyn, 
or  a jy  of  th«'  towns  in  the  couoty  of  Kings  must  be  t  >  an 
nnl  disposed  of  In   tbe   manner    prt-scribed    \a    articles 
fir»t  and  secnn  1  of  this  chapter  and  title,  and  not  otherwise. 

.5  Civ.  Pro.      8  3089.  To  render  such  an  appeal  effectual,  the  appel- 
81.  1  mt  must,  at  the  time  of  the  service  of  the  notice  of  appeal 

upon  the  justice,  give  the  undertakmg  required,  by  this 
tiilc,  to  stay  the  execution  of  the  judgment. 

T)   Week.        §  3070.  [Am*d  1885.]  Upon  an  appeal,  provided  for  in 
J9  k  in^54e  ^^^^  article,  from  a  judgment  for  a  sum  of  money  only. 
h  II.  »!«.  *  cither  parly  may,  within  fifteen  days  after  service  ol  the 
8s  jci.  «34.     notice  of  appeal,  serve  upcn  the  adverse  parly,  or  upon  his 
;•  J  J^J-  ^-     attorney,  a  written  offer,  to  allow  judgment  to  be  rendered 
8  N.  Y.  *     i^  ^^^  appellate  court,  in  favor  of  either  party,  for  a  speci- 
sta.e  kep.  fied  sam.     If  the  offer  is  not  accepted,  it  cannot  be  proved 
'  Y  fi'^'  ^*P^^  *^^®  trial.     If  the  party,  within  len  days  after  service 
'  "^ ^  ^     •  or  the  offer  upon  him,  serves  upon  the  party  making  the 
same,  or  upon  his  attorney,  written  notice  that  he  accepts 
the  offer,  he  must  file  it,  with  an  affidavit  of  service  of  the 
notice  of  acceptance,  with  the  clerk  of  the  appellate  court, 
who  thereupon  must  enter  judgment  accordingly.     "Where 
an  offer  is  made  as  above  provided,  the  party  refusing  to 
accept  the  same  shall  be  liable  for  costs  or  the  appeal,  un- 
less tha  recovery  shall  be  more  favorable  to  him  than  the 
sum  offered.     If  neither  party  make  an  offer,  as  provided 
hvrein,  the  party  in  whose  favor  the  verdict,  report  or  de- 
cision in  the  appellate  court  is  given,  shall  be  ent.tled  to 
recover  his  coots  upon  the  appeal. 

g  3071.  Upon  an  appeal,  provided  for  in  this  article, 
nftiT  the  expiration  of  ten  days  from  the  time  of  filing  the 
j  istice's  return,  the  action  is  deemed  an  action  at  issue  in 
ihe  nppellit3  oourt ;  and  all  the  proceedings  therein,  in- 
cl  idinr  the  entry,  enforcement,  and  review  of  the  judg- 
meat,  are  I'le  sanie.  as  if  the  action  had  been  commenced 
in  the  appellate  court,  except  as  otherwise  specially  pre- 
scribed in  this  chapter. 

*'  ^  *'•»      .   ^1  ^^'^f-  Either  party  may,  at  any  time  after  the  action 
vtate  Rep.  is  deemed  at  issue  in  the  appellate  court,  and  before  tho 

^'*'   trial,   serve  Unon   Ih*^  nrl  norao    rkorfxr    o   xxrrifffin  f\49^i^*^    ^n^-mmm 
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judgment  to  l)e  taken  against  him,  for  a  sum,  or  property, 
or  lo  the  effect  therein  specifiei,  with  or  without  costs.  If 
there  { re  two  or  more  defendants,  and  the  action  can  bo 
sevtred,  a  like  offer  may  be  made  by  one  or  more  defend- 
an:s,  again.«-t  whom  a  separate  judgment  may  be  taken; 
and,  if  it  is  accepted,  the  action  becomes  severe  1,  and  may 
proceed  against  the  other  defendants,  as  if  it  had  been  orig- 
inally commenced  against  them  only.  If  the  party  receiv- 
ing the  offer,  within  ten  days  thereafter,  serves  upon  the 
adverse  party,  notice  that  he  accepts  it.  he  may  file  it,  with 
proof  of  acceptance  ;  and  thereupon  the  clerk  must  enter 
judgment  accordingly.  If  the  offer  is  not  thus  accepted,  it 
cannot  be  proved  upon  the  trial ;  and  if  tlie  party,  to  whom 
it  w;.s  made,  fails  to  obtain  a  more  favorable  jnapmrnt,  ho 
cannot  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs  fi-cm  that  time. 

§  3073.    Upon  an  rppeal,  provided  for  in  this  article,  oOKan,  a4a 
costs,  when  awaidcd,  must  be  as  follows,  besides  disburse-  4  ^ofiij^j 
mcnts : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  tc  n  dollar  , 

For  th^  trial  of  rii  issue  of  law,  fifteen  dollars. 

For  th."  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  a-gument  of  a  motion  for  a  new  trial  on  a  case, 
fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it 
is  tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

TITLE  IX. 

Costs, 
%  8074.  When  prevailing  party  to       §  8073.  Taxation  of  costfl. 


What 


.^079.  Increased  coets. 

3080.  Costs   o:i    jadgmc:  t    for 
one  or  more  defendants. 

3081.  Costs  wronprfnlly  collect- 
ed  may  be    lecovered 

-    back. 


lecover  costp. 

costs  allowed. 
3075.  When    neither    party  to 

recover  co^ts. 
8073,  Amount  of  co-^ts  limited. 
&0r7.  Costs  upon  demurrer. 

§  8074.  Except  as  otherwise  specially  prescribed  by 
law,  a  p:«rty  who  recovers  judgment  in  an  action  in  a  jus- 
tice's court,  is  entitled  to  costs  ;  which  must  be  included  in 
the  judgment  Costs  consist  of  the  fets,  allowed  by  law, 
for  services  necessarily  rendered  in  the  action,  at  the  request 
of  the  party  entitled  to  costs,  or  paid  by  him,  as  prescribed 
by  law  ;  and  of  such  other  expenses,  as  a  party  is  entitled 
to  include  in  his  costs,  by  express  provision  of  law. 

§  3076.  In  either  of  the  following  cases,  costs  shall 
not  be  awarded  to  either  party,  but  each  party  must  pay 
bis  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of 
the  justice  for  more  than  one  hour,  after  the  summons  is 
returnable,  or  after  the  time  to  which  the  trial  has  been  ^« 
journed* 


2.  Where  the  justice  is  disqualified,  for  a  reason  sped- 
fled  in  section  forty-six  of  this  act. 

8.  Where  the  action  is  discontinued,  upon  the  ground 
that  the  defendant  is  an  infant,  for  whom  a  guardian  ad  li- 
tem has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where 
the  plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the 
value  thereof,  and  the  defendant  also  recovers  a  chattel,  or 
part  of  a  chattel,  which  has  been  replevied  and  delivered  to 
the  plaintiff,  or  the  value  thereof.  The  plaintiff  is  entitled 
to  costs,  where  both  parties  recover,  as  specified  in  this  sub- 
division, unless  the  chattel,  for  which  the  defendant  re-  - 
covers,  has  been  replevied  and  delivered  to  the  plaintiff. 

§  3076.  The  sum  to  be  awarded,  as  costs,  to  the  prevail- 
ing party,  except  where  it  is  otherwise  specially  prescribed 
hj  law,  IS  limited  as  follows : 

1.  It  cannot  exceed  ten  dollars,  besides  the  fees  of  wit- 
nesses, where,  upon  the  trial  of  an  issue  of  fact  or  of  law, 
either  party  recovers  damages  to  the  amount  of  fifty  dollars 
or  more,  or  one  or  more  chattels,  the  value  of  which,  as 
fixed,  together  with  the  damages,  ifany,  amount  to  fifty  dol- 
lars or  more ;  or,  where,  if  the  defendant  recovers  judgment, 
the  sum,  for  which  the  plaintiff  demanded  judgment,  was 
fifty  dollars,  or  more,  or  the  value  of  all  the  chattels,  to 
recover  which  the  action  was  brought,  was  stated  in  the 
complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  five  dollars, 
besides  the  fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitl^,  in  addition  to  Uio 
sums  specified  in  this  section,  to  the  fees  and  expenses 
allowed  by  law,  for  a  commission  issued  to  examine  a 
witness,  not  residing  in  the  county,  or  in  an  adjoining 
county  ;  and  for  eacn  adjournment,  exceeding  one,  which 
was  granted  upon  the  application  of  the  party,  against 
whom  the  judgment  is  rendered. 

I  3077.  Where  judgment  is  rendered  upon  the  trial  of 
a  demurrer,  the  costs  of  the  trial  must  be  included  therein ; 
\  otherwise  costs  are  not  allowed  upon  the  trial  of  a  demurrer. 

§  3078.  Where  a  justice  renders  a  judgment,  he  must 
specify,  in  his  docket-book,  the  items  or  costs,  which  were 
allowed  by  him.  Before  any  item  of  costs  is  thus  allowed, 
other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who 
attended,  or  to  a  constable  who  has  certified  the  amount  of 
his  fea,  upon  a  paper  filed  with  the  justice,  the  party  must 
show,  by  his  oath,  or  that  of  his  attorney,  to  the  satisiactioii 
of  the  justice,  that  the  item  was  actually  and  legally  paid 
or  incurred. 

§  8079.  Increased  costs  must  be  awarded  in  favor  of 
the  defendant,  in  an  action  in  a  justice's  court,  in  a  case, 
and  increased  at  the  rate,  specified  in  section  three  thousaiu^ 
two  hundred  and  fifty-eight  of  this  act. 
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%  3080.  In  an  action  against  two  or  more  defendants, 
not  united  in  interest,  who  make  separate  defences  by  sep- 
arate answers,  if  the  plaintiff  fails  to  recover  judgment 
against  all,  the  justice  must  award  costs  to  those  who  have 
judgment  in  their  favor. 

g  3081.  Where  a  justice  includes  in  a  judgment  a 
greater  amount  of  costs  than  is  allowed  by  law,  or  an  im- 
proper item  of  costs  or  fees,  and  the  same  is  collected  ;  the 
person  from  whom  it  was  collected  may,  notwithstanding 
the  judgment,  recover  from  the  justice  who  has  received  it 
the  amount  thereof,  with  interest. 

TITLE  X. 

Action  or  special  proceeding,  relating  to  an  animal  straying 

upon  the  highway, 

%  8082.  Action  against  perBOQSuf-       $-8101. 

f eriiig  animals  to  stray. 
8068.  Penalties  to  be  recovered . 
8061.  Certain   officers  to  seize  SIQSL 

animals  straying. 
8085.  When  private  person  may 

seize  such  animals.  8108. 

8066.  Officer  or  person  seizing  S104. 

to  present  petition.  S105. 

8067.  Precept  thereupon. 

8088.  Id.;  how  served. 

8089.  Proof  of  service  of  pre-  8106. 

ccpt. 

8090.  Answer;  trial.  8107. 

8091.  Decision  in  favor  of  peti- 

tioner \  warrant  to  sell;  8106. 

execution  thereof. 

8093.  Appiication  of  proceeds  of  3109. 

sale. 
S098.  Disposition  of  snrplas. 

8094.  Id.;  when  no  claim  made 

within  a  year.  8110. 

8095.  Order  npon  claim  for  sur- 

plus :  appeal  therefrom. 

8096.  Proceedings  upon  decis-  8111. 

ion  in  favor  of  person 
answering.  8113. 

8097.  Demand  of  possession  be- 

fore trial.    Proceedings  8118. 

thereupon. 
8096.  Id.;  when  animal  wilfully 

set  at  large  by  third  per-  8114. 

son. 

8099.  Action  by  owner  in  such  8115. 

a  case. 

8100.  Action  by  petitioner  and 

by  officer. 

'  §  308d.  Any  person,  who  suffers  or  permits  one  or 
more  cattle,  horses,  colts,  asses,  mules,  swine,  sheej),  or 
goats,  to  run  at  large,  or  to  be  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in 
a  city,  incurs,  thereby  the  penalty  or  penalties  specified  in 
the  next  section ;  and  any  resident  of  the  town,  or  the  ofil- 
cer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of 
the  poor,  as  prescribed  in  section  two  thousand  eight  hun- 


Demand  of  possession 
after  final  order  and  be- 
fore sale. 

Order  upon  demand  of 
possession ;  appeal  there- 
from. 

Id.;  stay  of  proceedings. 

Appeal  irom  final  order. 

la.;  by  claimant;  stay  of 
proceedings  and  deliv- 
ery of  possession. 

Proceedings  upon  afOrm- 
ance. 

Limitation  of  action  for 
seizing  animals. 

Certain  actions  cannot  be 
maintained. 

Where  several  animals  are 
tresimssing,  damages 
are  entire.  Proceed- 
ings in  such  cases. 

Proceedings  in  othev 
cases,  where  there  are 
different  owners. 

Surplus,  where  there  are 
different  owners. 

y*  hen  one  action,  etc.,  su- 
persedes any  other. 

Bights  of  officer  when  pri- 
vate person  flails  to 
prosecute. 

Person  having  a  special 
property  deemed  owner. 

A^nt  mav  act  for  his 
principaL 
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dfed  and  seventy-ilve  of  this  act,  or  the  overseer  or  super- 
intendent of  the  poor  of  the  town  or  district,  in  which  one 
or  more  of  those  animals  are  found  so  running  at  large, 
herded,  or  pastured,  may  maintain  an  action  against  him, 
hi  a  justice's  court,  held  in  that  town  or  district,  to  recover 
the  penalty  or  penalties  so  incurred.  Where  the  action  is 
brought  by  a  private  person,  the  Justice  must  pay  the  pro- 
ceeds of  an  execution,  issued  upon  a  judgment  therein  in 
favor  of  the  plaintiff,  after  deducting  the  costs,  to  t-ie 
officer,  who  might  have  brought  the  action,  as  prescribed 
in  this  section,  to  be  applied  by  him  to  the  support  of  the 
poor  within  his  town  or  district 

§  3083.  If  the  plaintiff  recovers  judgment,  in  an  action 
brought  as  prescribed  in  the  last  section,  the  justice  must 
award  to  him  the  following  sums,  by  way  of  penalties,  be- 
sides the  costs  of  the  action: 

1,  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow, 
or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in 
one  action,  although  it  exceeds  the  sum,  for  which  a  jus- 
tice can  render  a  judgment  in  an  ordinary  action. 

§  3084.  Where  one  or  more  cattle,  horses,  colts,  asses, 
mules,  swine,  sheep,  or  goats  are  found  running  at  large, 
or  being  herded  or  pastured,  in  a  public  street,  highway, 
park,  or  place,  elsewhere  than  in  a  city,  the  overseer  of 
highways  of  the  road  district,  or,  if  they  are  so  found 
wuhin  an  incorporated  village,  the  street  commissioner 
thereof,  having  personal  knowledge  or  being  notified  of 
the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  as 
prescribed  in  the  following  sections  of  this  title. 

§  3085.  Anv  person  may  seize  one  or  more  animals 
specified  in  the  last  section,  then  running  at  large,  or  being 
herded  or  pastured,  in  a  public  street,  highway,  park,  or 
place,  elsewhere  than  in  a  city,  bordering  upon  real  prop- 
erty owned  or  occupied  by  him ;  or  then  trespassing  upon 
real  property  so  owned  or  occupied,  having  entered  there- 
upon from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or 
animals  seized  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

§  3086.  An  officer  or  other  person,  who  seizes  an  ani- 
mal or  animals,  as  prescribed  in  either  of  the  last  two  sec- 
tions, must  immediately  file,  with  a  justice  of  the  peace  of 
the  town  in  which  the  seizure  was  made,  a  written  petition, 
verified  by  his  oath  ;  setting  forth  the  facts,  which  bring 
the  case  within  either  of  those  sections ;  briefiy  describing 
the  animal  or  animals  seized  ;  stating  either  the  name  of 
the  owner,  or  that  his  name  is  not  known  to  the  petitioner, 
and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence ;  and  praying  for  a  final  order,  directing  the  sale  of 
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the  animal  or  animals  seized,  and  the  application  of  the 
proceeds  thereof,  as  prescribed  in  this  title.  Where  the 
petition  alleges,  that  any  animal  or  animals  seized,  wefe 
then  .trespassing  upon  real  property  owned  or  occupied  by 
the  petitioner,  it  must  state  the  amount  of  the  damages,  if 
any,  which  the  petitioner  haa  sustained  thereby.  In  Uiat 
case,  the  decision  of  the  justice,  or,  where  the  issues  are 
tried  by  a  jury,  the  verdict,  must  fix  the  amount  of  Uie 
damages. 

§  3087.  Upon  the  presentation  of  the  petition,,  the 
justice  must  issue  a  px«cept  under  his  hand  ;  directed  to  the 
owner,  if  his  name  is  stated  in  the  petition,  or,  if  it  is  not 
so  stated,  directed  generally  to  all  persons  having  any  in- 
terest in  the  animal  or  ammals  seized ;  briefly  reciting  the 
substance  of  the  petition;  describing  the  atimal  or  ani- 
mals seized,  and  requiring  the  person  or  persons,  to  whom 
the  precept  is  directed,  to  show  cause  before  the  justice,  at 
a  time  and  place  specified  therein,  not  less  than  ten  nor 
more  than  twenty  days,  after  the  issuing  of  the  precept, 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  8088.  The  precept  must  be  served  upon  the  person, 
to  whom  it  is  directed  by  his  name,  within  the  same  time, 
and  in  like  manner  as  a  summons  is  re<^uired  to  be  served, 
as  prescribed  in  section  two  thousand  nme  hundred  and  ten 
of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  or  animals  seized,  it  may 
be  served  by  a  constable  of  the  town,  or  by  an  elector  there- 
of, specially  authorized  so  to  do  by  a  writtep  indorsement 
upon  the  precept,  under  the  hand  of  the  justice,  by  posting 
a  copy  thereof  in  at  least  sin  public  and  conspicuous 
places  in  the  town  where  the  seizure  was  made ;  one  of 
which  places  must  be  the  nearest  district  school  houses  or, 
if  the  seizure  was  made  within  an  incorporated  village, 
having  schools  in  charge  of  a  board  of  education,  a  build- 
ing in  which  such  a  school  is  kept.  Each  copy  must  be  so 
posted,  within  two  days  after  the  precept  is  issued.  Where 
the  precept  is  directed  to  a  person  by  his  name,  aind  proof 
is  made,  by  affidavit,  to  the  satisfaction  of  the  justice,  that 
it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  be- 
fore the  return  day  thereof,  the  justice  may,  by  a  written 
order,  direct  that  service  thereof  be  made,  by  postmg 
copies  thereof,  at  least  five  days  before  the  return  day,  as 
.  prescribed  in  this  section;  in  which  case,  service  thereof 
may  be  made  accordingly. 

§  8089.  At  the  place  where  the  precept  is  returnable, 
and  at  the  expiration  of  the  time  specified  in  section  two 
thousand  eight  hundred  and  ninety-three  of  this  act,  the  pe- 
titioner must,  unless  the  precept  is  directed  to  a  person  oy 
his  name,  and  he  appears,  furnish  proof  of  the  service  of 
the  precept,  as  prescribed  in  the  last  section.  If  it  was 
serv^  by  a  constable,  either  personally  or  by  posting,  hi^ 
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writlen  return  upon  the  precept  is  sufficient  prriof  of  the 
facts  relating  to  the  service,  as  stated  therein.  If  it  was 
served  by  a  private  person,  proof  of  service  must  be  made 
by  affidavit. 

§  3090.  The  owner,  or  a  person  having  an  interest  in 
any  animal  seized,  may  appear  upon  the  return  of  the  pre- 
cept, and  thereby  make  himself  a  party  to  the  special  pro- 
ceeding. The  person  so  appearing  may,  upon  the  return 
of  the  precept,  tile  a  written  answer,  subscribed  by  him  or 
his  attorney,  and  verified  by  the  oath  of  the  person  sub- 
scribing it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the 
petition.  His  answer  must  also  set  forth  his  interest  in  the 
animal  or  animals  seized.  The  subsequent  proceedings 
must  be  the  same  as  in  an  action  in  a  justice's  court 
wherein  an  issue  of  fact  has  been  joined,  except  as  other- 
wise specially  prescribed  in  this  title. 

§3091.  If  no  person  appears  and  answers,  or  if  the 
decision  of  the  justice,  or  the  vcidict  of  the  jury,  where  the 
issues  were  tried  by  a  jury,  is  in  favor  of  the  petitioner,  the 
justice  must  make  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  pro- 
ceeds i;hereof ,  as  prescril)ed  in  this  title.  Thereupon  the 
justice  must  issue  a  warrant,  under  his  hand,  directed 
generally  to  any  constable  of  the  county,  commanding  him 
to  sell  the  auimal  or  animals  seized,  at  public  auction,  for 
the  best  price  which  he  can  obtain  therefor  ;  and  to  make 
return  thereof  to  the  justice,  at  a  time  and  place  therein 
specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like 
notice,  and  in  like  manner,  as  a  sale  of  property,  by  virtue 
of  an  execution  issued  by  a  justice  of  the  peace  ;  and  the 
constable  must  make  return,  as  required  by  the  warrant, 
and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for 
the  collection  of  such  an  execution. 

§  309S.  The  justice  must  apply  the  proceeds  of  the 
sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by 
the  justice,  at  the  same  rates  as  the  costs  of  an  action 
brought  before  him,  including  the  justice's  fees  in  such  an 
action ;  and  also  the  fees  for  the  service  of  the  precept, 
either  personally  or  by  posting,  at  the  rate  allowed  by  law 
for  personal  service  of  a  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain, 
to  his  own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

8.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  or  other  person  making  the  seizure,  the  follow- 
ing fees,  for  the  seizure  of  each  animal  stized  and  sold,  to 
wit :  one  dollar  for  each  horse,  colt,  ass,  or  mule ;  fifty 
cents  for  each  bull,  ox,  cow,  or  calf ;  and  twenty-five  cents 
for  each  goat,  sheep,  or  swine  ;  together  with  a  reasonable 
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compensation,  fixed  by  him,  for  the  care  and  keeping  of 
each  animal,  from  the  time  of  the  seizure  to  the  time  of  the 
sale  ;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  npon  real  property  owned  or  occupied  by  the 
petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  upon  which  the  final  order 
■was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
Ibenetit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  Ecventy-five  of  this  act,  the  following 
penalties,  to  wit :  five  dollais  for  each  horse,  co.t.  ass,  mule, 
bull,  ox,  cow,  calf,  or  swine,  seized  and  sold ;  and  one 
dollar  for  each  sheep  or  goat,  seized  and  sold ;  which 
penalties  must  be  received  by  the  officer,  for  the  benefit  of 
the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
person  or  persons  entitled  thereto,  as  prescribed  in  the  fol- 
lowing sections  of  this  title 

§  8093.  Any  person  may,  within  ten  days  after  the 
return  of  the  warrant,  file,  with  the  justice,  a  written  claim 
to  the  surplus  of  the  proceeds  of  the  sale,  or  to  any  part 
thereof.  On  the  eleventh  day  after  the  return,  or,  if  it  is  a 
Sunday  or  a  public  holiday,  on  the  first  day  thereafter, 
which  is  neither  Sunday  nor  a  public  holiday,  the  justice 
must  proceed  to  inquire  into  the  claims  so  filed  ;  and,  for 
the  purpose  of  determining  them,  he  must  hear  the  allega- 
tions and  proofs  of  each  claimant ;  and  he  may  issue  sub- 
pcBuas,  as  upon  the  trial  of  an  action.  He  may,  upon  the 
application  of  any  claimant,  and  for  good  cause  shown, 
adjourn  the  hearing,  from  time  to  time,  but  not  more  than 
thirty  days  in  all.  After  hearing  the  al lections  and  proofs 
of  all  the  claimants,  he  must  decide  the  claims,  and  enter 
an  order  accordingly.  If  no  claim  is  filed  ;  or  if  the  right 
to  the  surplus  money,  or  any  part  thereof,  is  not  estab- 
lished, to  the  satisfaction  of  the  justice,  as  prescribed  in 
this  section  }  any  person,  whose  claim  was  not  determined 
upon  the  hearing,  may  file  a  claim  thereto,  at  any  time 
before  the  expiration  of  a  year  from  the  return  of  the  war- 
rant ;  and,  thereupon,  the  justice  must  proceed,  as  pre- 
scribed in  this  section  with  respect  to  a  claim  filed  within 
the  ten  days. 

§  3094.  If,  at  the  expiration  of  one  year  after  the  re- 
turn of  the  warrant,  any  portion  of  the  surplus  remains,  a 
claim  to  which  has  not  bc^n  established  to  the  satisfaction 
of  the  justice,  pursuant  to  the  provisions  of  the  last  section, 
the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  the 
officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  bene- 
fit of  the  poor,  as  prescribed  in  section  two  thousand  eight 
hundred  and  seventy-five  of  this  act ;  and,  thereupon,  all 
persons  are  forever  barred  from  any  claim  thereto.     But  if 
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a  claim,  filed  as  prescribed  in  the  last  section,  remains  nn- 
determined  at  the  expiration  of  Ihe  year,  the  justice  must 
determine  it  within  ten  days  thereafter ;  and,  for  that  pur- 
pose, he  must  retain  the  surplus  in  his  hands  until  the  de- 
termination. 

§  3095.  An  appeal  from  an  order  determining  a  claim^ 
as  prescribed  in  the  last  two  sections,  may  be  taken  to  the 
county  court,  by  a  claimant,  within  ten  days  after  the 
making  of  the  order,  as  from  a  judgment  of  a  justice  in 
an  action  to  recover  a  sum  equal  to  the  claim  ;  and -the  pro- 
ceedings thereupon  are  the  same,  except  that  an  undertak- 
ing is  not  necessary  for  any  purpose.  Upon  such  an  ap- 
peal, each  other  claunant,  whose  interest  is  affected  by  the 
order  appealed  from,  must  be  made  a  respondent.  If  there 
is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent ;  but  costs  cannot  be  awarded  against 
him,  unless  he  appears  upon  the  appeal ;  in  which  case,  the 
costs  are  in  the  discretion  of  the  appellate  court.  Where 
an  appeal,  taken  as  prescribed  in  this  section,  is  perfected, 
the  county  judge  may,  in  his  discretion,  make  an  order 
extending  the  time,  within  which  payment  of  the  surplus 
must  be  made,  as  prescribed  in  the  last  section,  and  stayioe 
payment  accordingly.  Unless  such  an  order  is  made,  ana 
a  copy  thereof  is  served  upon  the  justice,  payment  must 
be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal ;  and  upon  proof  of  the  payment,  the  appeal 
must  be  dismissed.  Where  an  appeal  is  taken  to  the  su- 
preme court,  from  the  determination  of  the  county  court, 
thecountv  judge,  or  a  justice  of  the  supreme  court  may 
make  a  li&e  order,  and  with  like  effect. 

g  3096.  If  the  decision  of  the  justice,  or  the  verdict  of 
the  jury,  where  the  issues  are  tried  by  a  jury,  is  in  favor 
of  the  person  answering,  it  must  fix  the  value  of  each 
animal  seized.  If  the  justice  or  the  jury  find  that  the 
seizure  was  malicious,  and  without  probable  cause,  the 
decision  or  verdict  must  assess  the  damages  sustained  by  the 
person  answering,  by  means  of  the  seizure  and  detention. 
The  justice  must  thereupon  make  a  final  order,  awarding 
to  the  person  so  answering,  the  return  of  the  animal  or 
animals  sa seized,  or  the  value  thereof  if  a  return  cannot 
be  had  ;  together  witli  his  costs,  at  the  rates  allowed  by 
law  in  an  action  brought  before  him  to  recover  a  chattel ; 
and,  also,  twice  the  sum  assessed  as  his  damages,  if  any. 
Thereupon  a  warrant  must  be  issued  b^  the  justice  to  a 
constable,  to  the  same  effect,  as  an  execution  issued,  in  an 
action  to  recover  a  chattel,  upon  a  judgment  in  favor  of 
the  defendant,  where  the  chattel  has  not  been  delivered  to 
him ;  and  each  provision  of  this  chapter,  relating  to  a 
judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  as  pre- 


scribed in  this  section. 
g  3097.  At  any  time  after  the  precept  is  issued, 


and  be* 
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,  forfe  the  commencement  of  the  trial,  the  owner  of  any 
■^.  animal  seized  may  file  with  the  justice  a  written  demand 
•^  of  the  possession  thereof.  Thereupon  he  is  entitled  to  the 
:    possession,  upon  complying  with  the  following  terms ; 

1.  He  must  pay  to  th3  justice,  for  the  use  of  the  peti- 
tioner, the  costs  of  the  proceedings,  to  the  time  of  tiling 
E    tlie  demand,  as  prescribed  in   subdivision  first  of  section 

*  lliree  thousand  and  ninety-two  of  this  act.  and,  also,  the 
f  sums  payable  on  account  of  each  animal,  whereof  posses- 
.  sion  is  so  demanded,  as  prescribed  in  subdivision  third  of 
»  the  sam'e  section  ;  which  sums  must  be  fixed  by  the  justice, 
i    after  hearing  the  allegations  and  proofs  of  the  parties. 

V  2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar 

5  for  each  animal,  whereof  possession  is  so  demanded. 

t  3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty 

3  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescril)ed  in 

»  section  two  thousaud  eight  huncired  and  seventy-five  of 

5  this  act,  the  claimant  must  also  pay  to  the  justice,  for  the 

n  petitioner's  use.  the  sum  specified  therein  on  account  of  each 

I  .  animal,  whereof  possession  is  so  demanded. 

r.  4.  The  claimant  mui^t  also  prove,  to  the  satisfaction  of 

i:  the  justice,  by  aflldavit  or  other  competent  evidence,  that 

5  he  i.3  the  owner  of  each  animal,  whereof  possession  is  so 

»  demanded.     Each   person  who  has  appeared  must  have 

i  notice  of,  and  may  oppose,  the  claim. 

-^  §  8098.  But  where,  in  a  case  specified  in  the  last 
^      section,  the  person  filing  a  demand,  presents  therewith  to 

the  justice  sufficient  proof,  by  affidavit  or  otherwise,  that 
'  the  running  at  large,  herding,  pasturing,  or  trespassing,  by 
*-     reason  whercox  the  animal  or  animals,  of  which  he  demands 

possession,  were  seized,  was  caus^ed  by  the  wilful  act,  in- 
t  tended  to  effect  that  object,  of  a  person  other  than  the 
I      owner ;   and  also  makes  the  proof  specified  in  subdivision 

fourth  of  that  section  ;   he  is  entitled  to  possession,  pursu- 

•  ant  to  his  demand,  upon  paying  to  the  petitioner,  or  to  the 
>      justice  for  his  use.  a  reasonable  sum,  to  be  fixed  by  the 

justice,  after  hearing  the  allegations  and  proofs  of  the 
parties,  as  compensation  for  the  care  and  keeping  of  the 
animal  or  animals,  whereof  possession  is  so  demanded,  and 
without  paying  any  other  sum,  specified  in  the  last 
section. 

§  3099.  The  owner  of  an  animal,  seized  in  consequence 
of  a  wilful  act  specified  in  the  last  section,  may  recover, 
in  an  action  against  the  person  who  committed  it.  all 
damages  sustained  by  him,  in  consequence  thereof,  includ- 
ing the  sum  paid  in  order  to  recover  possession  of  ^  the 
animal,  as  prescribed  in  the  last  section  ;  and,  in  addition 
thereto,  the  sum  of  twenty  dollars  for  each  animal  seized. 

§8100.  Where  the  possession  of  an  animal  has  been 
delivered,  as  prescribed  in  the  last  section  but  one,  an  ac- 
tion may  also   be  maintained,  by  the   petitioner  in  the 
(       (^cial  proceeding  before  the  justice,  against  the  person  who 
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committed  the  wilful  act,  to  recover,  in  addition  to  all  other 
damages  sustained  by  the  plaintiff  in  consequence  of  the 
wilful  act,  all  sums,  to  which  the  plaintiff  would  have  been 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in  sec 
tion  three  thousand  and  uinetv'two  of  this  act,  other  than 
the  compensation  paid  for  the  care  and  keeping  of  the 
animal.  In  the  like  case,  if  the  petitioner  is  a  private  person, 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act,  may  mnintain  an 
action  against  the  person,  who  committed  the  wilful  act,  to 
recover  the  penalties  to  which  the  plaintiff  would  have  been 
entitled,  out  of  the  proceeds  of  the  sale,  as  prescribed  in  that 
Bubdivision.  Neither  of  the  actions  specified  in  this  or  the 
last  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  either  of  the  others. 

§3101.  A  person,  entitled  to  demand  the  possession  of  an 
animal,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  of  this  act,  who  did  not  appear  upon  the  return  of  the 
precept,  or  upon  the  trial,  ma^  file,  with  the  justice,  a 
written  demand  of  the  possession,  at  any  time  after  the 
flnsd  order,  and  not  less  than  three  days  before  the  time 
appointed  for  the  sale  ;  and,  thereupon,  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  furnish,  by  affidavit  or  other  competent  evi- 
dence, a  sufficient  excuse,  to  the  satisfaction  of  the  justice, 
for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions 
oi  section  three  thousand  and  ninety  seven  of  this  act  ; 
except  that  it  is  necessary  for  him  to  pay  only  one  half  of 
the  justice's  fee,  as  prescribed  in  subdivision  second  of  that 
eection  ;  and  one  half  of  the  fees  payable  to  the  petitioner, 
for  the  seizure  of  each  animal,  as  prescribed  in  subdivision 
third  of  section  three  thousand  and  ninety-two  of  this  act. 

§  3108.  Where  a  demand  for  the  return  of  the  posses- 
sion of  an  animal  is  filed,  as  prescribed  in  either  of  the  last 
five  sections,  the  justice  must,  at  the  request  of  either  party 
thereto,  make,  and  enter  in  his  minutes,  an  order  determin- 
ing the  same.  An  appeal  from  such  an  order  may  be  taken 
to  the  county  court,  by  the  person  making  the  demand,  or 
by  either  party  to  the  special  proceeding,  at  any  time  before 
tne  final  order  in  the  special  proceeding  is  made  ;  and  each 
person  or  party  so  entitled  to  appeal,  must  be  made  a  re- 
spondent upon  an  appeal  taken  by  one  of  the  others.  The 
apoeal  must  be  taken  in  like  manner,  as  an  appeal  from  a 
juagment  of  the  justice  in  an  action  to  recover  a  chattel : 
and  the  proceedings  thereupon  are  the  same,  except  as  oth- 
erwise prescribed  in  the  next  section. 

§  3103.  An  appeal  from  an  order,  specified  in  the  last 
section,  is  not  effectual  for  any  purpose,'  unless  the  appellant 
procures  from  the  county  judge  an  order,  directing  a  stay  of 
the  proceeding  upon  the  petition,  and  a  stay  of  the  execu* 
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ft  Hon  of  the  order  appealed  from,  and  files  it  with  the  justice, 

f  -w^ithin  the  time  allowed  for  the  appeal.    The  order  may  be 

b  granted  or  refused,  in  the  discretion  of  the  county  judge,  or 

C  granted  apon  such  terms,  as  to  security  or  otherwise,  as  he 

m  thinks  proper ;  and  it  may  be  vacated  or  modified,  either 

J  absolutely,  or  unless  further  security  is  given,  in  his  discre- 

I  tion. 


If 


§  3104.  Within  ten  days  after  a  final  order  upon  a 
petition  is  made,  as  prescribed  in  this  title,  an  appeal  there- 
from may  be  taken  by  the  petitioner,  or  by  the  person 
answering,  in  like  manner  as  an  appeal  from  a  judgment  of 
the  justice  in  an  action  to  recover  a  sum  of  money,  equal  to 
I  the  value  of  the  animal  or  animals,  and  the  proc^in^s 
f  thereupon  are  the  same,  except  as  otherwise  prescribed  m 
f    the  next  section. 

^3105.  An  appeal  from  a  final  order,  taken,  as  pre- 
f     scribed  in  the  last  section,  by  the  person  answering,  is  not 
r     effectual  for  any  purpose,  unless  the  appellant  files,  with 
f     the  notice  of  appeal,  an  order  of  the  county  judge,  or,  if 
;     he  is  absent  from  the  county,  of  a  justice  of  the  supreme 
court,  reciting  that  the  appeal  has  been  perfected,  and  that 
I     security  has  been  given  thereupon,  as  prescribed  in  tibis 
section,  and  directing  a  stay  of  proceedings  upon  the  final 
order  appealed  from,  and  that  the  possession  of  the  animal 
I     or  animals  seized  be  delivered  to  the  appellant.    The  order 
;     can  be  made,  only  where  an  undei taking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an 
appeal  from  a  judgment,  and  staying  the  execution  thereof ; 
I      and  also  an  undertaking,  in  the  same  or  another  instru- 
ment, to  the  effect  that,  if  the  final  order  appealed  from  is 
afilrmed,  or  if  the  appeal  is  dismissed,  the  appellant  will 
pay  all  sums  which  the  justice  awards  against  him,  upon 
the  hearing,  after  the  determination  of  the  appeal,  as  pre- 
scribed in  the  next  section,  not  exceeding  a  sum  specified 
therein ;  which  must  be,  at  least,  twice  the  amount  of  all 
the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  three  thousand  and  ninety- 
two  of  this  act.    The  sum  must  be  fixed,  and  the  under- 
taking must  be  approved,  by  the  judge  who  grants  the 
order.    Upon  filing  the  order  with  tlie  justice,  the  appellant 
is  forthwith  entitled  to  the  possession  of  the  animal  or 
animals  seized. 

§  3106.  If  the  final  order  appealed  from  is  aflirmed, 
upon  an  appeal  taken  by  the  person  answering,  the  county 
court  must  appoint  a  time  and  place,  at  which  the  justice 
must  fix  the  sums  payable  by  the  appellant,  pursuant  to 
his  undertaking.  The)  justice  may  adjourn  the  hearing  to 
another  place,  and  to  another  time,  not  exceeding  three 
days  after  the  time  so  appointed.  The  justice  must  fix  the 
sums  so  payable,  as  if  a  warrant  for  the  sale  of  the  animals 
seized  had  been  returned,  and  the  proceeds  thereof  paid  to 
him  by  the  constable,  as  prescribed  in  segtiou  thrQQ  thQU- 
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sand  and  ninety-two  of  this  act.  The  andertaking  upon  the 
appeal  enures  to  the  benefit  of  each  officer,  to  whom  tmy 
sum  is  payable,  as  prescribed  in  that  section ;  and  with 
respect  to  any  of  those  sums,  the  respondent  is  a  trustee  for 
the  officer  entitled  thereto. 

§  3107.  Where  an  animal  is  seized,  upon  the  ground 
that  it  was  running  at  large,  or  was  being  herded  or  past- 
ured, or  was  trespassing,  contrary  to  the  provisions  oi  this 
title  ;  and  the  officer  or  other  person  making  the  seizure, 
immediately  files  his  petition,  and  diligently  prosecutes  the 
same,  as  prescribed  in  this  title ;  an  action  to  recover  the 
animal  so  seized,  or  to  recover  damages  for  the  seizure,  or 
for  any  act  subsequent  thereto,  must  be  commenced  within 
one  year  after  the  cause  of  action  accrues. 

§  8108.  A  person,  to  whom  the  precept  was  directed  by 
his  name,  and  who  was  personally  served  therewith,  or  a 
person  who  has  appeared  and  answered  in  Ihe  special  pro- 
ceeding, or  demanded  the  return  of  any  animal  seized,  can- 
not maintain  an  action  against  the  officer  or  other  i)erson 
seizing  an  animal,  or  a  person  acting  by  his  command,  or 
in  his  aid,  in  a  case  specified  in  the  last  section.  But,  ex- 
cept as  specified  in  this  section,  the  owner  of  an  animal 
seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its 
value,  or  damages  for  the  seizure  or  detention,  or  for  any 
unlawfufact  subsequent  thereto,  if,  in  fact,  the  animal  was 
not,  at  the  time  of  the  seizure,  running  at  large,  or  being 
herded  or  pastured,  or  trespassing,  as  the  case  may  be,  as 
specified  in  the  foregoing  provisions  of  this  title. 

§  3109.  For  the  purpose  of  determining  the  damages 
sustained  bv  the  petitioner,  where  two  or  more  animals  are 
found  simultaneously  trespassing  upon  real  property,  owned 
or  occupied  l)y  him,  all  the  damage  done  by  all  the  animals 
seized,  is  to  be  re;Tarded  as  done  by  them  jointly ;  and  the 
I)etitioner*s  remedy  therefor  is  entire,  and  must  be  enforced 
against  all  the  animals,  and  the  proceeds  of  the  sale  thereof. 
Where  different  persons,  who  aie  known,  own  different 
animals  seized,  the  precept  must  be  directed  to  all  of  them 
by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  are  unknown,  and  cannot  be  ascertained 
with  reasonable  diligence,  the  precept  must  be  directed  to 
each  known  owner,  by  his  name,  and,  also  generally  to  all 
persons  having  an  interest  in  those  animals,  the  owners  of 
which  are  unknown.  In  a  case  specified  in  this  section,  a 
demand  of  the  possession  of  an  animal  sei/.ed  caimot  be 
made,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  or  three  thousand  one  hundred  and  one  of  this  act, 
unless  it  is  made  with  respect  to  all  the  animals  seized,  and 
by  persons  entitled  to  the  possession  of  ail  of  them.  But  a 
separate  demand  may  be  made,  as  prescribed  in  section 
three  thousand  and  ntnety-eight  of  this  act,  hj  each  owner 
of  one  or  more  animals  seized ;  in  which  case,  if  possession 
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is  delivered  to  Iiim,  as  prescribad  in  that  section,  the  peti- 
tioner's remedy  for  his  damages  is  the  same,  with  respect  tb 
the  anlmai  or  animals,  of  which  possession  is  not  so  de- 
livered, and  against  the  proceeds  of  the  sale  thereof,  as  if 
those,  whereoi  possession  is  so  delivered  had  not  been  tres- 
passing upon  the  property. 

§  8110.  Where  the  petitioner  does  not  allege,  that  the 
animals  seized  were  trespassing  upon  real  property  owned 
or  occupied  by  him,  and  different  persons  own  different 
animals  seized,  a  separate  special  proceeding  may  be  insti- 
tuted, as  prescribed  in  this  title,  against  each  owner,  or 
agsf^inist  any  two  or  more  owners,  with  respect  to  the  animals 
owned  by  him  or  them.  Or  the  proceedings  may  be  takes 
.against  all  the  owners  jointly ;  in  which  case,  each  person 
to  whom  the  precept  is  directed  by  his  name,  and  each 
person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by 
him,  and  the  same  right  to  answer  separately,  as  if  the 
special  proceeding  was  against  him  separately ;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persons 
so  answering,  with  respect  to  the  animal  or  animals  owned 
by  him  or  them,  and  for  his  or  their  costs ;  and  against  the 
remainder  of  the  persons  answering,  or  to  whom  the  pre- 
cept was  directed,  or  for  the  sale  of  the  remainder  of  the 
animals,  in  like  manner,  as  if  the  former  persons  had  not 
answered,  or  had  not  been  named  in  the  precept.  But  the 
person,  first  making  a  demand  of  the  possession  of  any 
animal  seized,  must  pay  all  the  costs  to  the  time  of  the  de: 
mand ;  and  a  person,  subsequently  making  a  demand,  is 
excused  from  the  payment  of  any  costs,  except  those  which 
have  accrued  since  the  former  demand. 

■ 

tSlll.  Where  proceedings  are  taken  jointly  against 
erent  persons,  who  own  different  animals  seized,  as  pre- 
scribed in  either  of  the  last  two  sections,  the  surplus,  re- 
maining in  the  justice's  hands,  must  be  distributed  between 
them,  in  proportion  to  the  value  of  the  animals  owned  by 
each,  to  be  determined  by  the  justice.  Any  owner  may 
claim  separately  his  proportion  of  the  surplus  ;  and  sections 
three  thousana  and  ninety-three  and  three  Uiousand  and 
ninety-four  of  this  act  apply  to  a  claim  made,  and  to  the 
disposition  of  the  surplus  arising,  as  prescribed  in  this  sec- 
tion. 

§  31 18.  Where  two  or  more  persons,  or  an  officer  and 
a  private  person,  are  authorized,  by  this  title,  to  bring  an 
action,  or  to  seize  an  animal,  and  take  the  proceedings  pre- 
scribed in  this  title  for  the  disposition  thereof,  the  com- 
mencement of  an  action,  or  the  seizure  of  the  animal,  by 
either  of  them,  supersedes  the  right  of  any  of  the  others  to 
bring  such  an  action,  or  to  make  such  a  seizure,  with  re- 
spect to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justicie  may,  in  his  discretion,  allow  an  officer  or  other 
person,  who  is  interested  in  the  recovery,  or  in  the  applica- 
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tion  of  the  proceeds  of  the  sale,  to  appear  in  the  action  or 
special  proceeding,  for  the  purpose  of  protecting  his  inter- 
est, and  to  take  such  part  in  the  proceedings  therein,  as  the 
justice  thinks  proper. 

§  31 13.  Where  a  seizure  is  made  by  a  private  X)erson,  as 
prescribed  in  this  title,  and  the  possession  of  an  animal 
seized  is  abandoned  by  him,  vrithout  filing  a  petition ;  or 
where  an  action,  brought  by  a  private  person,  as  prescribed 
in  this  title,  is  settled  or  discontinued  by  the  plaintiff;  the 
<^cer,  to  whom  a  penalty  is  payable,  as  prescribed  in  sec- 
tion three  thousand  and  eighty-three  of  this  act,  or  in  sab- 
division  fourth  of  section  three  thousand  and  ninety-two  of 
Ihis  act,  may,  unless  he  has  assented  to  the  abandonm^it, 
settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  peiuklty 
so  payable  to  him;  and,  upon  proof  of  the  facts,  which 
would  have  entitled  the  plaintiff  in  the  former  action,  or 
the  petitioner  in  the  special  proceeding,  to  recover,  he  is  en- 
titled to  judgment  accordingly. 

§  3114.  When  a  person  is,  at  the  time  of  the  seizure, 
entitled  to  the  possession  of  an  animal,  as  against  the  gen- 
eral owner  thereof,  by  virtue  of  a  special  property  therein, 
he  is  deemed,  for  all  the  purposes  of  this  title,  the  owner 
thereof. 

§  81 16.  The  duly  authorized  agent  of  the  owner  or  per- 
son entitled  to  the  possession  of  an  animal,  as  specified  in 
the  last  seel  ion,  may,  in  his  own  name,  answer,  make  any 
demand,  or  take  any  other  proceeding,  which  the  owner 
or  person  so  entitled  may  take,  as  prescribed  in  this  title. 

TITLE  XI. 

Promdons  tpedoMy  relating  to  courts  ofjusliees  of  the  peace 

in  the  dty  of  BrooJdyn. 


%  8116.  Justice  in  ■ixth  dietiict 
must  be  an  attorney. 

8117.  Jufitices^    jariediction  in 

Brookljm  extended. 

8118.  Jastices  to  receive  sala- 

ries in  lien  of  fees ;  to 
account  and  pay  oyer 
fees  monthly. 

8119.  Clerk  ;  how    api>ointed ; 

salary ;  bond. 

8120.  Duties  of  clerk. 

8121.  Interpreter  for  police 

court,  and  for  first,  sec- 
ond, and  third  districts. 

8122.  Id.  3   for  fourth  and  fifth 

districts. 

8138.  Id. ;  for  sixth  district. 

8124.  Cummon  council  may 
appoint  additional  in- 
terpreters. 


%  8125.  Common  council  to  ^eng- 
nate  attendants,  etc 
8126.  When  jriatntilf  may  mm 
complaint  with  aum- 
m  o  n  6 ;  proceeoiogs 
thereupon. 
3127.  Jury  trial;  when  and 
how  demanded. 

8128.  Setting  aside    default, 

etc. 

8129.  Additional  costs  upon  re- 

covery of  $100. 

8180.  Id. ;  when  defendant  re- 

covers judement. 

8181.  Costs  in  action  by  work- 

ing woman. 

8182.  Costs  upon  adjournment. 

8183.  Application    of    other 

provisions.    Holding 
court  open. 


§  81 16.  A  person  shall  not  hold  the  office  of  justice  of 
the  peace  for  the  sixth  judicial  district  of  the  city  of  Brook- 
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lyn,  unless  he  has  been  regularly  admitted  to  practice  as  an 
attorney  and  counsellor  at  law,  in  the  courts  of  record  of 
the  State. 

§9117.  In  addition  to  the  jurisdiction  conferred  gen- 
erally by  law.  upon  justices  of  the  peace,  each  justice 
of  the  peace  of  the  city  of  Brooklyn  has  civil  jurisdic- 
tion, as  prescribed  in  subdivisions  first,  second,  third, 
fourth,  and  seventh  of  section  two  thousand  eight 
hundred  and  sixty  two  of  this  act,  where  the  sum 
claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
claimed,  together  with  the  damages  claimed,  if  any  does 
not  exceed  two  hundred  and  fifty  dollars. 

§  81 18.  In  an  action  or  a  special  proceeding  before  a 
justice  of  the  peace  of  the  city  of  Brooklyn,  costs  must  be 
awarded  and  collected,  as  in  a  like  action  or  special  pro- 
ceeding before  another  justice ;  but  ihe  justice  shall  not 
retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  re- 
ward for  his  services,  except  in  a  special  proceeding,  insti- 
tuted as  prescribed  in  title  second  of  chapter  seventeenth  of 
this  act.  Each  of  those  justices  must,  between  the  first 
and  the  tenth  days  of  each  month,  render  to  the  comptrol- 
ler of  that  city  an  account,  verified  by  his  oath,  of  all  costs, 
fees,  fines,  penalties,  and  other  money,  collected  or  received 
by  him,  by  virtue  of  his  office,  during  the  preceding 
month  ;  except  for  dfunages  awarded,  or  costs  actually  paid 
to  a  party  to  a  civil  action,  or  special  proceeding;  costs, 
actually  paid  to  another  officer,  in  such  an  action  or  special 
proceeding ;  and  such  fees,  as  the  justice  is  entitled  to  re- 
tain to  his  own  use,  as  prescribed  in  this  section.  The 
justice  must  pay  to  the  comptroller,  al  the  time  of  so 
rendering  his  account,  the  full  amount  of  the  money  so  ac- 
counted for.  Each  of  those  justices  is  entitled,  in  lieu  of 
all  fees  and  perquisites,  other  than  the  fees  which  he  is  so 
entitled  to  retain,  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

§  3 1 1 9.  Each  justice  of  the  peace  of  the  city  of  Brooklyn 
has  a  clerk,  who  is  nominated  by  the  justice,  and  appointed 
by  him,  subject  to  confirmation  by  the  common  council  of 
that  citv ;  and  majr  be  removed  by  the  justice  at  his  pleas- 
ure. Each  clerk  is  entitled,  in  lieu  of  all  fees  and  per- 
quisites, to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed bv  law.  Each  clerk,  before  entering  upon  the 
duties  of  his  office,  must  execute  to  the  city  of  Brooklyn, 
and  file  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of 
two  thousand  dollars,  with  at  least  two  sureties,  approved 
by  a  justice  of  the  supreme  court,  residing  in  the  second 
judicial  district;  conditioned  for  the  faithful  performance 
of  his  duties  as  clerk,  and  for  the  accounting  for,  and  pay- 
ing over,  as  directed  by  law,  of  all  money  received  by  him 
as  clerk.  Any  paper,  which,  elsewhere,  must  or  may  be 
filed  with  a  justice  of  the  peace,  must  or  may,  in  the  city 
id  Brooklyn,  be  filed  with  the  clerk  of  the  proper  justice. 
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§8180.  Each  clerk  of 'a  justice  of  the  peace  of  the  city 
of  Brooklyn  must,  under  the  direction  of  the  Justice,  i)er- 
form  the  following  duties : 

1.  He  must  keep  the  docket-book,  required  to  be  kept  by 
a  Justice  of  the  peace,  as  prescribed  in  seetions  three 
thousand  one  hundred  aud  forty,  three  thousand  one 
hundred  and  forly-one,  and  three  thouaand  one  hundred 
and  forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his  suc- 
cessor in  office,  every  paper,  delivered  to  him  to  be  filed,  as 
prescribed  in  the  last  section. 

8.  He  must  certify  and  furnish,  upon  request,  and  pay- 
ment of  the  fees  prescribed  by  law  therefor,  a  transcript  of 
any  Judgment  rendered  by  the  Justice,  or  a  copy  of  any 
record  or  paper,  in  his  possession  as  clerk.  A  transcript  or 
copy  so  certified,  has  the  same  effect,  and  must  be  received 
in  evidence  in  like  manner,  as  if  it  was  certified  by  the 
justice,  by  or  before  whom  the  Judgment  was  rendered,  or 
the  proceeding  was  taken. 

4.  Upon  thiB  request  of  a  person  entitled  thereto,  be  must 
issue,  in  like  manner  and  with  like  effect  as  the  justice 
might  issue  the  same,  a  summons  in  a  civil  action  brought 
beK)re  the  justice  ;  or  a  subpoena  in  such  an  action,  or  in  a 
civil  special  proceeding  brought  before  the  Justice ;  or.  an 
execution  against  property,  upon  a  Judgment  rendered  by 
the  jusrice. 

5.  If  the  justice  is  absent,  upon  the  return  of  a  mandate 
in  a  civil  action  or  special  proceeding,  or  at  tlie  time  and 
place  to  which  the  trial  or  hearing  is  adjourned,  and  the 
case  is  not  one,  where  it  is  speciallylprescribed  by  law,  that, 
if  the  justice  is  absent,  another  justice  of  the  same  city  must 
take  cognizance  thereof,  the  clerk  may,  and  npon  the  ap- 
plication of  either  party,  he  must,  adjourn  the  cause  from 
time  to  time,  until  the  iustice  attends ;  and  thereupon  the 
action  or  speclEtl  proceeding  does  not  abate,  in  consequence 
of  the  justice's  absence.  But  the  cause  shall  not  be  so  ad- 
journed, for  a  longer  period  than  six  days,  at  one  time  ex- 
cept with  the  consent  of  both  parties. 

6.  He  must  account  for,  under  oath,  and  pay  to  the 
comptroller  of  the  city  of  Brooklyn,  between  the  first  and 
the  tenth  days  of  each  month,  all  fees,  fines,  penalties,  and 
other  money,  collected  or  received  by  him  as  clerk,  during 
the  preceding  month ;  except  as  specified  in  section  three 
thousand  one  himdred  and  eighteen  of  this  act,  with  respect 
to  the  account  to  be  rendered  by  the  iustice. 

7.  He  must  perform  such  other  duties,  not  inconsistent 
with  this  act,  as  are  required  of  him  by  the  Justice. 

.  §8121.  There  is  an  interpreter  for  the  police  court  of 
the  city  of  Brooklyn,  and  the  Justices'  courts  of  the  first, 
second,  and  third  districts  of  that  city,  who  is  appointed, 
and  may  be  removed  at  pleasure,  by  the  justices  of  those 
courts,  or  a  majority  of  them.  He  is  entitled  to  an  annual 
aalary,  fixed  and  to  be  paid  as  prescribed  by  law. 
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§  8182.  There  is  an  interpreter  for  the  justices'  courts 

of  the  fourth  and  fifth  districls  of  the  ci:y  of  Brooklyn, 

nrho  is  appointed,  and  may  be  removed  at  pleasure,  by  the 

justices  of  the  peace  of  those  districts.    He  is  entitled  to 

an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  3123.  There  is  an  interpreter  for  the  justice's  court  of 
the  sixth  district  of  the  city  of  Brooklyn,  who  is  appointed 
by  the  justice  of  the  peace  of  that  district,  subject  to  con- 
mmation  by  the  common  council,  and  may  be  removed  by 
that  justice  at  his  pleasure.  Hei»  entitled  to  an  annual 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  33  24.  The  common  council  of  the  city  of  Brooklyn 
may,  where  it  deems  it  necessary,  upon  the  request  oi  a 
justice,  appoint  one  or  more  interpreters  for  justices'  courts 
in  that  city,  in  addition  to  those  provided  for  in  the  last 
thre3  sections ;  fix  their  salaries  ;  and  prescribe  the  court  or 
courts  which  they  must  attend.  An  officer,  so  appointed, 
may  be  removed  by  the  common  council,  for  cause. 

§  3125*  The  common  council  of  the  city  of  Brooklyn 
may  designate  one  or  more  policemen,  or  constables,  to 
attend  each  of  the  justices'  courts  in  that  city.  The  com* 
mon  council  may,  by  ordinance  or  otherwise,  fix  and  define 
their  duties  in  and  about  those  courts,  and  may  aliow  them 
such  compensation,  in  lieu  of  all  fees  and  perquisites,  as  it 
deems  proper. 

§3126.  In  an  action  brought  in  a  justice's  court  of  the  fS  1846,1848, 
city  of  Brooklyn,  to  recover  upon  or  for  the  breach  of  a  Conaol.  Act. 
contract  express  or  implied,  the  plaintiff  may  serve  upon 
the  defendant,  with  the  summons,  and  in  like  manner,  a 
copy  of  a  written  complaint,  verified  in  like  manner  as  a 
verified  pleading  in  the  supreme  court  In  that  case,  unless 
the  defendant,  upon  the  return  of  the  summons ;  or,  if  the 
cause  has  been  aajoumed  by  the  clerk,  as  prescribed  in  sub- 
division fifth  of  section  three  thousand  one  hundred  and 
twenty  of  this  act,  at  the  time  to  which  it  was  adjourned  ; 
files  a  written  answer,  verified  in  like  manner,  denying  one 
or  more  material  allegations,  or,  generally,  each  allega- 
tion of  the  complaint,  or  setting  forth  new  matter,  con- 
stituting one  or  more  defences  or^  counterclaims, 
the  justice  must  render  ludgment  *  in  favor  of 
the  plaintiff,  for  the  sum  claimed  in  the  complaint, 
•with  coats,  without  putting  the  plaintiff  to  any  proof.  The 
provisions  of  this  section  apply,  where  the  action  is  against 
two  or  more  defendants  jointly  indebted,  and  the  summons 
and  a  copy  of  the  complaint  are  served  upon  one  or  morc» 
but  not  upon  all  of  them ;  in  which  case,  judgment  may  be 
taken,  as  prescribed  in  this  section,  against  all  the  defend^ 
ants,  in  Hke  manner  and  with  like  effect,  as  a  judgment} 
taken  as  prescribed  in  section  three  thousand  and  twenty 
of  this  act. 

g  8127.  In  an  action  in  a  justice's  court  of  the.  city  of 
Brooklyn,  a  trial  by  jury  is  waived,  unless  a  party  de- 
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mands  it,  at  the  time  Avhen  an  issue  of  fact  is  joined,  and 
at  the  same  time  deposits,  with  the  clerk,  one  dollar  and 
fifty  cents,  foi  the  jurors'  fees,  and  also  one  dollar  and 
twenty-flve  cents,  for  the  officer's  fees  for  notifying  the 
jurors,  and  taking  charge  of  the  jury.  Where  a  jury  trial 
IS  so  demanded,  the  trial  may  be  adjourned  until  a  time 
fixed  for  the  return  of  the  venire. 

§  diss.  A  justice  of  the  peace  of  the  city  of  Brooklyn 
may,  in  his  discretion,  at  any  time  within  twenty  days  after 
a  judgment  has  been  rendered  bv  him,  upon  the  defend- 
ant's default  in  appearing  upon  the  return  of  the  summons, 
or  at  the  trial ;  and  upon  such  reasonable  notice  to  the 
plaintiff,  or  his  attorney,  as  the  justice  thinks  proper,,  make 
an  order,  opening  the  default ;  allowing  the  defendant  to 
appear  and  defend  the  action ;  and  setting  aside  the  judg- 
ment, or  staying  proceedings  thereon.  The  justice  may,  in 
his  discretion,  impose,  as  a  condition  of  making  such  an 
order,  the  payment  by  the  defendant  to  the  plaintiff  of  a 
fixed  sum,  not  exceeding  ten  dollars  as  costs.  He  may  also 
require  the  defendant  to  give  an  undertaking  to  the  plain- 
tiflf,  in  a  sum  fixed  by  the  justice,  with  one  or  more  sureties, 
to  the  effect  that  the  defendant  will  pay  the  amount  of  any 
judgment,  that  may  be  rendered  against  him  in  the  action. 
The  justice  may  also  direct  that  tSie  jjudgment,  and  a  levy, 
if  any,  made  by  virtue  of  an  execution  ibsued  thereupon, 
atana  as  security  for  any  judgment,  which  the  plahitifif  may 
ultimately  recover  before  him. 

§  3129.  In  an  action  brought  in  a  justice's  court  of  the 
city  of  Brooklyn,  where  the  plaintiff,  or  a  defendant  inter- 
posing a  counterclaim,  recovers  a  judgment  for  one  hun- 
dred dollars  or  more,  the  prevailing  parly,  if  he  is  entitled 
to  costs  in  the  action,  recovers  the  following  sums  as  costs, 
in  addition  to  the  costs  allowed  by  title  ninth  of  this 
chapter : 

1.  Where  the  adverse  party  fails  to  appear  upon  the  re- 
turn of  the  summons,  or  at  the  trial,  seven  dollara. 

2    Where  a  trial  is  had,  twelve  dollars. 

§  8180.  A  defendant,  who  recovers  judgment  in  an  ac- 
tion in  a  justice's  court  of  the  city  of  Brooklyn,  wherein  tlie 
complaint  demands  judgment  for  one  hundred  dollars  or 
more,  or  the  recovery  of  one  or  more  chattels,  the  value  of 
which,  as  stated  in  the  complaint,  together  with  the  dam- 
ages claimed,  if  any.  is  one  hundred  dollars  or  more,  re- 
covers the  following  sums  as  costs,  in  addition  to  the  costs 
allowed  by  title  ninth  of  this  chapter : 

1.  If  the  judgment  was  rendered  without  a  trial,  seven 
dollars. 

2  If  the  Judgment  was  rendered  after  a  trial,  ten 
dollars. 

But  this  section  docs  not  npply  to  a  cwse,  whr^re  the  de- 
fendant is  en  till  3!  to  :h    costs  specified  in  the  hi;t  section 
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§  3181.  [Am'd  1890»]  In  an  action  brought  in  a  Justice's  S  1484,  Coo. 
court  of  the  city  of  Brooklyn  to  recover  a  sum  of  money,  ***'•  ^^^ 
for  Tvages  earned  by  a  female  employe  other  than  a  domes- 
tic servant,  or  for  material  fimiished  by  such  employ^  in 
the  course  of  her  employment,  or  in  or  about  the  subject- 
matter  thereof » or  for  both,  the  plaintiff,  if  entitled  to  costs, 
recovers  the  sum  of  ten  dollars  as  costs  in  addition 
to  the  costs  allowed  by  title  ninth  of  this  chapter, 
unkflB  the  amount  of  damages  recovered  is  less 
than  ten  dollars,  in  which  case  the  plaintiff 
recovers  the  sum  of  five  dollars  as  such  additional  costs. 
Where  the  employe  is  the  plaintiff  in  such  an  action  she 
is  cBtitted,  upon  a  settlement  thereof,  to  the  full  amount  of 
costs  which  she  would  have  recovered  if  Judgment  had  been 
rendered  in  her  favor  for  the  sum  received  b^  her  upon  the 
settlement.  In  such  action  brought  in  said  court,  if  the 
plaintiff  recover  a  Judgment  for  a  sum  not  exceeding  fifty 
dollars,  exclusive  of  costs,  no  property  of  the  defendant 
shall  be  exempt  from  levy  and  sale,  by  virtue  of  an  execu- 
tion a^inst  property  issued  thereupon ;  and,  if  such  an 
execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execu- 
tion against  the  person  of  the  defendant  for  the  sum 
remaining  uncollected.  A  defendant  arrested  by  virtue  of 
an  execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  Jail  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged  after  having  been  so 
confined  fifteen  days.  After  his  discharge  an  execution 
against  his  person  cannot  be  again  issued  upon  the  judg- 
ment, but  the  judgment  creditor  may  enforce  the  judgment 
against  property  as  if  the  execution,  from  which  the  judg- 
ment debtor  is  discharged,  had  been  returned  without  hb 
being  taken. 

§  3132.  Where  an  application  is  made  for  a  second  or 
subsequent  adjournment  of  the  trial  of  an  action,  brought 
in  a  justice's  court  of  the  city  of  Brooklyn,  after  it  has  been 
once  adjourned,  the  justice  may,  in  his  discretion,  require 
payment  to  the  adverse  parly  of  a  sum,  not  exceeding  five 
dollars,  besides  disbursements,  as  a  condition  of  granting  the 
application, 

§  3133.  Each  justice  of  the  peace  of  the  city  of  Brook- 
lyn is  a  justice  of  the  peace  of  Kings  county ;  and  each 
provision  of  this  act,  relating  to  the  proceedings  before  a 
justice  of  the  peace  of  a  town,  applies  to  the  proceedings- 
before  a  Justice  of  the  peace  of  that  city,  except  as  other* 
wise  specially  prescribed  in  this  title.  Each  of  those, 
justices  must  hold  his  court  open,  from  nine  o'clock  In  the 
morning,  untU  three  o'clock  in  the  afternoon 
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TITLE  XIL 
Miscellaneous  Promsians, 


S  8147.  Deliyery ;  how  compelled. 

8148.  Entries  to  be  evidence. 

8149.  Justice  to  furnish  copies 
of  papers. 

8150.  Transfer  of  action  when 
justice's  term  expires, 
etc 

8161.  Id. ;  when  Justice  is  a  wit- 
ness. 

8168.  Proceedings  upon  transfer. 

8153.  Penalty  for  not  iMiying 
over  mone  V. 

8164.  Action  on  Jud^fment  o;f 
justice. 

8165.  Id. ;  proof  of  judgment, 
etc 

8166.  Execution  of  mandate  hj 
private  person. 

8157.  Constable  to  execute  man- 
dates in  person. 

8168.  Sheriff  to  act  where  exe- 
cution of  mandate  la  re- 
sisted. 


\  8184.  Mode  of  application  of 
certain  provisions  of 
this  act. 

8186.  General  requisites  of  man- 

dates. 
3186.  Beward  to  constable  for- 
bidden. 

8187.  Justice  or  constable  not 

to  buy  claim,  etc. 
3188.  Penalty. 

8139.  Violation  of  preceding  sec- 

tions a  defence  to 
action. 

8140,  3141.  Docket-book  to  be 

kept  by  justice  ;  entries 
therein. 

8142.  Index  to  docket-book. 

8148.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  pa- 
pers with  town  or  city 
clerk. 

8146.  Certificate  in  docket-book 
deposited. 

8146.  Town  or  citv  clerk  to  de- 
mand books,  etc.,  uixm 
death,  etc.,  of  justice. 

§  8 184.  Where  a  provision  of  this  act,  not  contained  in 
this  cliapter,  is  made  applicable  to  proceedings  before  a 
justice  of  the  peace,  the  application  is  subject  to  the  quali- 
fication, that  it  does  not  include  anything,  which  is  repug- 
nant to  any  special  provision  of  law,  regulating  the 
jurisdiction  or  powers  of  a  justice  of  the  peace,  or  the  pro- 
ceedings before  him.  Where  a  provision,  thui  made 
applicable,  relates  to  the  filing  of  a  paper  in  a  court  or 
with  a  clerk,  the  paper  must,  in  an  action  or  special  proceed- 
ing before  a  justice  of  the  peace,  be  filed  with  the  justice, 
unless  he  has  a  clerk  appointed  pursuant  to  law  ;  and  where 
it  confers  a  power  upon  a  court  or  a  judge,  the  provision, 
making  it  applicable  to  proceedings  taken  under  this  chap- 
ter, is  to  be  construed,  as  conferring  a  like  power  upon  the 
justice,  before  whom  the  action  or  special  proceeding  is 
brought. 

§  3135.  A  mandate,  issued  by  a  justice  of  the  peace, 
must  be  signed  by  him,  and  may  be  without  seal.  It  must 
be  entirely  filled  up,  at  the  time  when  it  Is  delivered  to  an 
officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the 
date  thereof  or  otherwise ;  except  that  there  maybe  a  blank 
in  a  subpoena  for  the  name  of  any  or  all  of  the  witnesses. 
A  mandate,  issued  and  delivered  to  an  officer  to  be  executed, 
contrary  to  this  section,  is  void. 

§  3186.  A  constable  shall  not  ask  or  receive  any  money 
or  olher  valuable  thing  from  any  person,  as  a  consideration, 
reward,  or  inducement  for  omitting  or  delaying  to  arrest  a 
person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue 
of  an  execution,  or  to  execute  any  other  duty,  pertaining  to 
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his  office  ;  or  any  money  or  valuable  thing,  other  than  the 
fees  expressly  allowed  to  him  by  law,  for  executing  any 
duty  i)ertaiiiing  to  his  office. 

§8187.  A  justice  of  the  peace  or  constable  shall  not, 
directly  or  indirectly,  buy,  or  be  interested  in  buving,  a 
bond,  note,  or  other  demand  or  cause  of  action,  for  the  pur- 
pose of  bringiDg  an  action,  or  instituting  a  special  proceeding 
before  a  justice,  founded  thereupon ;  nor  shall  a  justice  or  a 
constable,  either  before  or  after  an  action  or  a  special  pro- 
ceeding is  commenced,  lend  or  advance,  or  agree  to  lend  or 
advance,  or  procure  to  be  lent  or  advanced,  any  monev  or 
other  valuable  thing  to  any  person,  in  consideration  of,  or 
as  a  reward  for,  or  an  inducement  to,  the  placing,  or  having 
placed  in  his  hands,  a  debt,  or  other  demand  or  cause  oi 
action,  for  prosecution  or  collection. 

§  8 188.  A  justice  of  the  peace  or  constable,  who  violates 
a  provision  of  the  last  three  sections,  is  guilty  of  a  misde-. 
meanor ;  and  shall  be  punished  accordingly.  A  conviction 
also  operates  as  a  forfeiture  of  his  office, 

§8189.  It  is  a  defence  to  an  action,  brought  before  a. 
justice  of  the  peace,  that  the  demand,  upon  which  it  is 
founded,  was  bought  and  sold,  or  received  for  prosecution, 
contrary  to  the  foregoing  provisions  of  this  title.  In  an 
action  wherein  such  a  deduce  is  interposed,  if  the  plaintiff, 
after  being  duly  subpoenaed  as  a  witness,  fails  to  attend, 
pursuant  to  the  subpoena ;  or  if,  upon  the  trial,  or  upon  his 
examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation 
of  either  of  those  provisions ;  the  justice,  besides  punishing 
him,  in  a  proper  case,  for  his  failure  or  refusal,  must  dis- 
miss his  complaint.  The  testimony,  in  such  an  action,  of 
the  plaintiff,  or  any  other  witness,  is  not  evidence,  in  a 
criminal  prosecution  against  him,  for  violating  either  of 
those  provisions. 

§8140.  A  justice  of  the  peace  must  keep  a  docket 
book,  in  which  he  must  enter : 

It  The  title  of  every  action  or  special  proceeding  com- 
menced before  him. 

2k  The  time  when  the  summons,  or  the  mandate  for  the 
commencement  of  the  special  proceeding,  was  issued  ;  with 
a  statement  of  the  nature  of  the  mandate,  and  a  memoran- 
dum of  each  order  of  arrest,  warrant  of  attachment,  or 
requisition  to  replevy,  granted  by  him. 

8.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of 
the  mandate  for  the  commencement  of  the  special  pro* 
ceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral 
pleading,  or  a  memorandum  of  the  filing  of  each  written 
pleading. 

5.  Esich  adjournment ;  stating  upon  whose  application, 
and  to  what  time  and  place,  it  was  made. 
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6.  The  issuing  of  a  venire  ;  stating  upon  whose  applica- 
tion it  was  issuS,  and  the  time  and  place  of  the  return 
thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was  by  a 
jury,  the  names  of  all  the  panBons  returned  as  haiiring  heem. 
notified  to  attend  tts  jurors  ;  stating  who  did  not  attend  ; 
who  attended;  and.  who  were  swohl 

8.  The  nameof  each  witness  sworn  upon  the  trial ;  stating 
at  whose  request  he  was  sworn ;  each  objection  made  to  the 
oompetency  of  a  witness';  and  the  decision  thereupon. 

0.  The  verdict  of  the  juxy»  and  the  time  of  receiving  it ; 
or  if  the  jury  disagreed  and  were  discharged,  a  statement  of 
that  fact 

10.  A  concise  statement  of  the  substance  of  each  order, 
made  by  him  in  the  course  of  the  action  or  special  proceed- 

11.  The  judgment  or  final  order;  and  the  time  of  enter- 
ing it, 

12.  The  execution  ;  the  time  of  issuing  it ;  the  kind  of 
execution ;  the  name  of  the  officer  to  whom  it  was  deliv- 
ered ;  and  each  renewal  with  the  date  thereof. 

18.  The  return  of  each  execution ;  the  time  of  the  re- 
turn ;  and  a  statement  of  any  money  paid  to  the  justice 
thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be 
filed  in  the  county  clerk's  office,  and  the  time  when  it  was 
given. 

15.  The  appeal,  if  any ;  and  the  time  of  service  of  the 
notice  of  appeal. 

§  3141.  Each  of  the  entries,  specified  in  the  last  section, 
must  be  made  under  the  title  of  the  action  or  special  pro- 
ceeding to  which  it  relates  ;  and,  in  addition  thereto,  the  jus- 
tice may  enter  in  like  manner  any  other  proceeding,  had 
before  him  in  the  action  or  special  proceeding,  which  he 
thinks  proper  to  enter.  A  docket  book,  kept  by  a  justice, 
must  be  kept  open,  during  the  hours,  when  a  sheriff's  office 
is  required  by  law  to  be  kept  open,  for  search  and  exami- 
nation by  any  person,  upon  his  reasonable  )*eq[aest  and  to  a 
reasonable  extent 

I  3142.  A  justice  of  the  peace  must  keep  an  alphabetical 
inofex  to  all  the  judgments,  entered  by  him  in  his  docket- 
book  ;  and  he  must  insert  therein  the  names  of  all  the  par- 
ties lo  each  judgment,  and  the  page  of  the  book^,  where  the 
judgment  is  entered. 

§  8143«  A  justice  of  the  peace  must  carefully  file  and 
preserve  each  affidavit  or  other  paper,  delivered  to  him  to  be 
filed  in  an  action  or  special  proceeding. 

§  3144.  If  a  justice  of  the  peace,  either  before  or  after 
the  expiration  of  his  term  of  office,  removes  from  the  town 
or  city  wherein  he  was  elected,  he  must  forthwith  d^Kwit, 
with  the  clerk  of  that  town  or  city,  his  docket-book,  and  all 
other  books  and  papers,  in  his  custody,  relating  to  an  actioii 
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or  a  special  proceeding,  which  has*  been  heard  by  hiin,  or 
commenced  before  him.  A  justice,  who  is  removed  from 
office,  must  make  a  like  deposit,  within  ten  days  after  re- 
ceiving notice  of  his  removal,  or  afterwards,  upon  the  de- 
mand of  the  clerk  of  the  town  or  city.  But  the  omission  of 
the  justice  to  make  the  deposit,  does  not  affect  the  validity 
of  any  book  or  paper,  so  required  to  be  deposited,  or  of  any 
proceeding  to  which  it  relates. 

§3145.  A  justice  of  the  peace  must  make,  in  each  40  Han,  151. 
docket-book  deposited  by  him,  as  prescribed  in  the  last  sec- 
tion, a  certiticate  under  his  hand,  to  the  effect  that  each  judg- 
ment or  order,  entered  therein,  was  duly  rendered  or  made, 
as  therein  stated  ;  and  that  the  sum,  appearing  by  the  book 
to  be  due  thereupon,  has  not  been  paid,  to  his  knowledge. 

§  3146.  If  a  justice  of  the  peace  dies,  or  his  office  be- 
comes otherwise  vacant,  the  town  or  city  clerk  must  demand 
and  receive  all  books  and  papers,  which  belonged  to  the 
justice  in  his  official  capacity,  from  any  person  having 
them  in  his  possession. 

§  3147.  If  any  book  or  paper,  required  to  be  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
withheld,  the  like  proceedings  may  be  had,  at  the  mstfiBce 
of  the  town  or  city  clerk,  to  comi>el  the  deposit  thereof,  as 
are  prescribed  by  law,  where  an  officer  refuses  or  neglects, 
to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
his  successor  in  office. 

§  8148.  An  entry  made,  as  prescribed*  by  law,  in  the 
docket-book  kept  by  a  justice  of  the  peace,  and  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  tltje/ia 
presumptive  evidence  of  the  matters  of  fact  stated  therein  ; 
but  the  presumption  may  be  repelled  by  proof. 

§  3149.  A  justice  of  the  peace  must  furnish,  upon  ren 
quest,  and  payment  of  his  fees,  to  any  person  interosted  in- 
a  judgment  or  order  entered  by  him,  a  transcript  of  the 
judgment  or  order,  together  with  a  copy  of  all  the  entriosi 
in  his  docket-bpok,  relating  to  the  cause ;  a  copy  of  hSsi 
minutes  of  the  evidence  in  the  cause,  or  the  substance  of 
the  testimony,  if  h6  has  not  taken  minutes ;  and  a  copy  of 
any  paper  on  file  in  the  cause ;  or  such  portions  thereof  as 
are  required. 

§  3150.  If  the  term  of  office  of  a  justice  of  the  peace 
is  about  to  expire,  or  he  is  about  to  remove  from  the  town 
or  city,  before  judgment  ia  rendered  in  an  action,  or  a  final 
order  is  made  in  a  special  proceeding,  pending  before  him> 
he  must  ]>reviously  make  a  written  order,  reciting  the  fact, 
and  directing  the  action  or  special  proceeding  to  be  con- 
tinued before  another  justice  of  the  same  town  or  cHy, 
named  in  the  order. 

§  3151.  If,  before  an  issue  of  fact  is  joined  in  an  action-  97  Hun,  21. 
or  special  proceeding,  th&  defendant,  or,  where  he  has  not 
been  arrested,  his  attorney,  presents  to  the  justice  satisfac^ 
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tory  proof,  by  affidavit,  that  the  justice,  before  whom  the 
action  or  special  proceeding  is  pending,  is  a  material  wit- 
ness for  the  defendant,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  setting  forth  therein  the  particular 
facts  and  circumstances,  whiSi  he  expects  to  prove  by  him, 
the  justice  must  forthwith  make  a  written  order,  directing 
the  action  or  special  proceeding  to  be  continued  before 
another  justice  of  the  same  town  or  city,  named  in  the 
order. 

§  8152.  Where  an  order  is  made,  as  prescribed  in  either 
of  the  last  two  sections,  the  constable  must  forthwith  take 
it,  and  all  other  papers  in  the  action,  with  the  body  of  the 
defendant,  if  he  is  under  arrest,  before  the  justice  named 
in  the  order.  The  plaintiff  or  petitioner  must  forthwith 
appear  before  that  justice,  who  must  take  cognizance  of 
the  action  or  special  proceeding,  and  must  proceed  therein 
as  if  it  had  been  commenced  before  him.  Costs,  recoveied 
in  the  action  or  special  proceeding,  include  the  fees  allowed 
by  law,  for  services  performed  by  the  constable  and  the 

J'ustice,  before  the  transfer,  together  with  the  fees  allowed 
»y  law,  for  the  proceedings  before  the  justice  to  whom  the 
cause  is  transferred. 

§  8158.  A  justice  of  the  peace,  who  neglects  or  refuses, 
within  a  reasonable  time  after  demand,  to  pay  any  monej', 
collected  by  him  in  his  official  capacity,  to  the  person  en- 
titled thereto,  is  guilty  of  a  misdemeanor,  and  shall  be 
punished  accordingly.  A  conviction  also  operates  as  a  for- 
feiture of  his  office. 

§  8154.  In  an  action  upon  a  judgment  of  a  justice  of 
the  jjeace,  brought  in  the  county  wherein  it  was  rendered, 
within  five  years  after  the  rendition  thereof,  against  a  de- 
fendant upon  whom  the  summons  was  personally  served, 
no  costs  can  be  recovered,  except  where  the  justice,  who 
rendered  the  judgment,  is  dead,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county; 
or  where  one  of  the  parties  has  died ;  or  where  the  docket 
of  the  judgment  has  been  lost  or  destroyed.. 

§  8155.  In  an  action  brought  upon  a  judgment  of  a 
justice  of  the  peace,  who  is  dead,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county; 
or  cannot  be  found  therein  ;  the  original  docket-book  of  the 
justice  is  presumptive  evidence  of  any  matter  entered 
therein,  as  prescribed  by  law  ;  but  the  presumption  may 
be  repelled  by  proof.  If  the  docket-book  is  lost  or  de- 
stroyed, or  if  It  cannot  be  produced,  after  reasonable  effort 
to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgnaent,  as  upon  any  other  question  of 
fact. 

§  8156.  A  justice  of  the  peace,  who  Issues  any  mandate, 
authorized  by  this  chapter,  except  a  venire,  may,  at  the 
request  of  the  party,  whenever  he  deems  it  expedient  so  to 
do,  empower,  by  a  writJcU  aiithoiity  indorsed  upon  the 
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mandate,  any  proper  person  of  full  age,  not  a  party  to  the 
action,  to  serve,  or  otherwise  execute  it.  For  that  pur- 
pose, the  person  so  empowered  has  all  the  power  and  au- 
thority, and  is  subject  to  all  the  obligations  and  liabilities, 
of  a  constable ;  and  his  return  is  evidence  in  like  manner 
as  a  constable's.  But  a  person  so  empowered  is  not  entitled 
to  any  fee  or  reward  for  his  services. 

§  81 57.  A  constable,  to  whom  a  mandate  is  directed  and 
delivered  as  prescribed  in  this  chapter,  must  execute  it  in 
person,  pursuant  to  the  tenor  tiiereof .  He  cannot  act  by 
deputy  in  such  a  case. 

§  3158.  If  a  constable,  to  whom  a  mandate,  issued  by 
a  justice  of  the  peace,  is  directed  and  delivered,  finds,  or 
has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and 
requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff 
must  execute  the  mandate ;  and  he  is  subject  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it.  Sections 
one  hundred  and  four,  one  hundred  and  ^\e,  and  one  hun- 
dred and  six  of  this  act  apply  to  a  mandate  deUrered  to  a 
sheriff  as  prescribed  in  this  section. 

CHAPTER  XX. 

PROVISIONS  RELATING  TO  CERTAIN   COURTS 
IN  CITIES,  AND  THE  PROCEEDINGS  THEREIN. 

TITLE     I. — ^Thb  mabinb  court  [now  city  coubt]  ov 

THE  CITY  OF  NbW  YOBK. 

TITLE  IL-^Thb  mayob'b  court  of  the  city  of  Hud- 
son, AND  THE  recorders'  COURTS  O0 
THE  CITIES  OF  UtICA  AND  OSWBGO. 

TITLE  in. — ^Thb  city  court  op  Yonkbrs. 

TITLE  IV. — ^The  district  courts  of  the  city  ob'Nbw 

York,  and  the  justices'  courts  09 

THE  cities  of  ALBANY  AND  TrOT. 

TITLE    v.— The  municipal  court  op  tbb  CETY  OV 

Rochester. 


TITLE  L 

The  marine  court  of  the  dty  of  New  York.* 

Abtiolb  1.  ProYisions    generally  applicable  to  proceedings  in  the 
court. 

2.  FroYieions  exclnslYely  applicable  to  the  proceedings,  other 

than  appeals,  in  an  ordinary  action. 

3.  ProvisionH  exclnsiYcly  applicable  to  the  proceedings,  other 

than  appeals,  in  certain  marine  causes. 

4.  Appeals  to  and  from  the  genen.1  term  of  the  court. 


*L.  1833,  Ch.  8G,  changed  name  to  "City  court  of  New  York.' 
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CITY  COURT  OF  NEW  YORK.  §§dl5&-Sl(ll 


ARTICLE  FIRST. 

"PBOYIBLONR  GBNERALLT  APPLICABLE  TO  PrOCEBDENQB 

IN  THE  COUKT. 


$  8168.  Senrice  of  notice  of  trial; 
filing  of  note  of  iBsae. 
3168.  When  court  may  relieve 

from  imprieonment. 
3164.  Money ;  how  paid  into  the 
court. 


S  1909  Con- 
sol.  Act. 
4  Civ.  Pro. 
104. 

2  How.  Pr. 

N.  8.  388. 

«N.  Y. 

State  Rep. 

1^0. 


S 1840,  Con. 
Bol.  Act 


I  8160.  Pvovifliftna,     applying 

,  generally   to  courts  of 

record,  subject  to  cer- 
tain qualifications. 

8160.  Certaiii  sections  inappli- 

cable to  the  court. 

8161.  Time  for  service  of  no- 

ttCQS. 

§  3159.  Each  of  the  foregoing  provisions  of  this  act, 
which  is  made,  by  chapter  twenty-second  of  this  act, 
applicable  to  the  marine  court  of  the  city  of  New  York,  or 
generally  to  courts  of  record,  is  subject  to  the  qualifications 
and  exceptions  expressed  or  plainly  implied  in  this  title. 

§  8160.  Sections  four  hundred  and  thirty -eight  and  six 
huDdred  and  three,  sections  six  hundred  and  eleven  to  six 
hundred  and  nineteen,  both  inclusive,  and  sections  six 
hundred  and  thirty-six,  eight  hundred  and  twenty-seven, 
one  thousand  and  thirteen,  and  one  thousand  and  fifteen  of 
this  act  do  not  apply  to  an  action  or  a  special  proceeding 
brought  in  the  marine  court  of  the  city  of  New  York,  or 
before  a  justice  thereof,  or  to  any  proceeding  therein.  Sec- 
tions three  thousand  two  hundred  and  sixty-eight  and, 
three  thousand  two  hundred  and  sixty-nine  of  this  act  do' 
not  apply  to  an  action  in  the  court,  prosecuted  as  prescribed 
in  article  third  of  this  title  ;  or  where  an  undertaking  has 
been  given  as  prescribed  in  section  three  thousand  one 
hundmi  and  sixty-five  of  this  act.  A  plaintiff,  in  an 
action  brought  in  the  court,  who  has  an  ofiiice  for  the 
regular  transaction  of  business  in  person,  within  the  city 
of  New  York,  is  deemed  a  resident  of  that  city,  within  the 
meaning  of  sections  three  thousand  two  hundred  and  sixty- 
ci^ht  and  three  thousand  two  hundred  and  sixty-nine  of 
this  act. 

§8161.  The  time  for  personal  service  of  certain  notices, 
in  an  action  brought  in  the  court,  is  as  follows : 

1.  Notice  of  justification  of  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's 
costs,  not  more  than  two  days. 

2,  Notice  of  an  application  for  judgment  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-seven  of  this  act ; 
notice  of  a  motion  to  strike  out  a  pleading,  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-eight  of  this  act ; 
notice  of  an  application  for  judgment  upon  the  defendant's 
default,  or  of  the  execution  of  a  reference,  or  writ  of  in- 
quiry, or  of  an  assessment  thereupon,  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  nineteen  of  this  act ; 
not  less  than  two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two, 
nor  more  than  ten  days. 
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4.  Notice  of  a  motion,  other  than  a  motion  n)ecified  in 
subdivision  second  of  this  section,  not  less  than  lour  days ; 

*  but  the  court  or  a  justice  thereof  may,  upon  an  affidavit 
showing  grounds  therefor,  prescribe  a  shorter  time,  by  an 

B  order  to  show  cause. 

J  5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of 

B  law  ;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 

hearing,  the  time  for  serving  which  is  not  expressly  pre- 
scribed in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, or  elsewhere  in  this  title ;  not  less  thiui  live  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days  ; 
>''  except  where  all  the  attorneys,  serving  and  served  with  the 

f,  notice,  reside  or  have  their  offices  in  the  city  of  New  York, 

I  in  which  case,  one  day's  notice  is  sufficient. 

^  §316S«  Notice  of  trial  of  an  issue  triable  at  a  term  of  $1841,  Cod 

t  the  court,  or  of  the  hearing  of  an  appeal  to  the  general  term  ^^'  ^^^^ 

II  of  the  court,  may  be  given  for  any  day  of  the  term.  A 
t  note  of  issue  must  be  nled  at  least  two  days  before  the  day, 
I  or  the  commencement  of  the  term,  for  which  the  notice  of 
;  trial  or  hearing  is  given ;  and,  if  it  relates  to  the  trial  of  an 
*.  issue  of  fact,  or  of  law,  it  must,  in  addition  to  the  matters 
i  8X)eci6ed  in  section  nine  hundred  and  seventy-seven  of  this 

act,  state  the  day  or  the  term,  for  which  the  notice  has  be^i 
I         .giv^i.    But  this  and  the  last  section  do  not  apply  to  a  case 
where  special  provision  is  otherwise  made  in  article  third 
of  this  title. 

§8163.  Where  it  satisfactorily  appears  that  a  party,   si«46,  Con- 
whois  actually  confined  in  jail,  by  virtue  of  an  order  of  eol.  Act 
arrest,  or  an  execution  against  the  person,  issued  in  an 
action  brought  in  the  court,  is  physically  unable  to  endure 

\  the  confinement,  and  that  he  cannot  procure  bail,  or  the 

necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
case  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or 
his  discretion,  bv  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  oliey  such  an  order.  After 

i  such  a  release    from  an  execution    against  the  person, 

another  execution,  against  the  person  of  the  judgment 
debtor,  cannot  be  issued  upon  the  judgment ;  but  the 
judgment  creditor  may  enforce  the  jjudgment  against 
property,  as  (f  the  execution,  from  which  the  judgment 
<lebtor  was  released,  had  been  returned  without  his  being 
taken. 

§  8164.  lyfoney  paid  into  the  court,  pursuant  to  any  $1905,  Coi» 
provision    of  this  act,  must,  unless  the  court  otherwise   boL  Act. 
directs,  be  paid   directly  to  the  chamberlain  of  the  city  of 
New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 
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ARTICLE  SECOND. 


Provisions  kxclusivblt  applicable  to  the  Pbockkd- 
ings,  other  thak  appeals,  in  an  obdinaby  action. 


$  81A6.  Summons. 

8166.  Time  of  eenrice  of  plead- 
inga^  etc. 

8187.  Enforcement  of  certain 
jud«;ment8  in  favor  of 
working  women. 

8168.  Time  for  non-acceptance 
and  jasiiflcationof  bail, 
etc. 

8109.  Proof  neeeeeary  to  obtain 
warrant  of  attachment. 

8170.  Service  of  sammons  with- 
out the  city,  or  by  pub- 
lication. 


S  8171.  Commieeion  to  take  testi- 
mony. 
8173.  Court  may  refer  qoeetion 
arising  upon  a  motion. 

Time  for  filing  decision 
upon  a  trial  by  thecourt. 
Id.;  when  sufficient. 

Counterclaims. 

Perishable  property  may 
be  sold. 

Portion  of  verdict,  etc , 
may  be  remitted. 


8178. 


8174. 
8175. 

8178. 


§8165.  The  summons,  in  an  action  brought  in  the 
court,  must  state  that  the  time,  within  which  the  defendant 
must  serve  a  copy  of  his  answer,  is  six  days  after  the  ser- 
vice thereof,  exclusive  of  the  day  of  service ;  except  in  one 
of  the  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof, 
by  affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  ciiy  of  New  York  ;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the  plain- 
tiffs or  all  the  defendants  reside  without  that  city,  direct,  by 
an  Older,  that  the  defendant  be  summoned  to  answer  within 
a  shorter  time,  specified  therein,  not  less  than  two  days  after 
the  service  of  the  summons,  exclusive  of  the  day  of  sei  vice ; 
whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  sum- 
mons ;  and  a  copy  thereof  must  be  delivered  with  a  copy  of 
the  summon^.  The  justice  may,  in  his  discretion,  as  a  con- 
dition of  granting  the  order,  require  the  plaiatiff  to  give  an 
undertaking,  with  one  or  more  sureties,  to  the  effect  that 
the  plaintiflcwill  pay  auy  judgment  which  may  be  rendered 
against  him  in  the  action,  not  exceediDg  a  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dol- 
lars. 

2.  Where  an  order,  directing  service  of  the  summons 
without  the  city  of  New  York,  or  by  publication,  is  granted, 
the  summons  must  state  that  the  time,  within  which  the 
defendant  must  serve  a  copy  of  his  answer,  is  ten  dsLjs  after 
service  thereof,  exclusive  of  the  day  of  setvi'-e.  If  a  sum- 
mons, requiring  the  defeudant  to  answer  wilhin  a  shorter 
time,  has  been  issued,  as  prescribed  in  this  section,  before 
an  order  specified  in  this  subdivision  is  granted,  the  justice 
granting  such  an  order  may  direct  that  the  summons  be 
amend^  accordingly  ;  and  thereupon  the  summons  pub- 
lished, or  served  without  that  city,  pursuant  to  the  onier, 
must  correctly  state  the  time. 

§  3166»  The  time,  within  which  a  defendant  in  a  case 
specified  in  section  four  hundred  and  seventy-nine  of  thii 


g§  8167-3169  CITY  COURT  OF  NEW  YORK.         429 


act  must  demand  a  copy  of  the  complaint,  and  the  time 
within  which  the  plaintiff  must  serve  the  same,  after  a  dc^" 
mand  thereof,  as  prescribed  in  that  section,  and  the  time, 
within  which  a  copy  of  a  pleading,  subsequent  to  the  com- 
plaint, must  be  served,  after  the  service  of  a  copy  of  the 
preceding  pleading,  is  the  eame  number  of  days,  as  stated 
in  the  summons,  within  which  the  defendant  is  required  to 
serve  a  copy  of  his  answer,  after  service  of  the  summons. 
But,  except  as  otherwise  prescribed  in  section  three  thou- 
sand one  hundred  and  eighty-five  of  this  act,  a  defendant, 
arrested  before  answer,  has  ten  days  after  the  arrest,  within 
which  to  demand  a  copy  of  the  complaint  or  to  serve  a  copy 
of  his  answer,  as  the  case  requires  ;  and  judgment  must  be 
stayed  accordingly. 

§  8 1 6  7«  Section  three  thousand  two  hundred  and  twenty-  {  1368,  Con 
one  of  this  act  applies  to  an  action  brought  in  the  court  and  ^^^  ^^^' 
to  the  judgment  and  execution  against  Uie  person  and  prop- 
erty of  the  judgment  debtor. 

§  3168.  The  time  for  taking  certain  proceedings,  in  an  S 1289,  Con- 
action  brought  in  the  court,  is  as  follows ;  ^^*  ^^^ 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five 
days  after  the  delivery,  to  the  plaintiff's  attorney,  of  certified 
copies  of  the  order  of  arrest,  return,  and  undertaking,  as 
prescribed  in  section  five  hundred  and  seventy-seven  of  this 
act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five 
days  after  service  of  the  notice  specified  in  subdivision  first 
of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  un- 
dertaking given  by  the  plaintiff,  as  security  for  the  defend- 
ant's costs,  within  two  days  after  service,  upon  the  defend- 
ant's attorney,  of  a  written  notice  of  the  filing  thereof  ;  and 
service  of  notice  of  the  justification  of  the  same,  or  new 
sureties,  witAiin  two  days  after  service  of  the  notice  of 
exception. 

§  3169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of 
attachment  against  property,  he  must  show  by  affidavit,  to 
the  satisfaction  of  the  justice  granting  it,  that  a  sufiicient 
cause  of  action  exists  against  the  defendant,  to  recover 
damages  for  one  or  more  causes  specified  in  section  six  hun- 
dred and  thirty -five  of  this  act,  to  an  amount  stated  in  the 
affidavit ;  which,  if  the  action  is  to  recover  damages  for 
breach  of  a  contract,  must  be  stated  over  and  above  all  coun- 
terclaims known  to  the  plaintiff  ;  and  also  that  the  case  is 
within  one  of  the  following  subdivisions : 

1.  That  the  defendant  is  a  foreign  corporation ;  or  a 
domestic  corporation  whose  principal  place  of  business  is 
not  within  the  city  of  New  York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

8.  That  the  defendant,  being  a  resident  of  the.  State,  is  88  Abb.  N. 
OOt  a  resident  Qf  the  city  of  New  York ;  and  has  not  an  C.  896, 
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office  withiii  that  city,  -where  he  regularly  transacts  business 
in  person. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of 
that  city,  has  departed  therefrom,  with  intent  to  defraud 
his  creditors,  or  to  avoid  service  of  the  summons  ;  or  keeps 
himself  concealed  therein,  with  the  like  intent ;  or  that, 
after  proper  and  diligent  effort  to  ascertain  the  place  of 
the  sojoimi  of  such  a  resident  adult  defendant,  the  sam^e 
cannot  be  asceitained. 

5.  That  the  defendant,  being  an  adult,  has  removed,  or 
is  about  to  remove,  property  from  that  city,  with  intent  to 
defraud  bis  creditors,  or  that  he  has  assigned,  disposed  of. 
or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
property,  with  the  like  intent. 

6.  That  the  defendant,  being  an  adult  and  a  resident  of 
that  city,  has  been  continuously  without  the  United  States 
more  than  six  months  next  before  the  granting  of  the  war- 
rant, and  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in 
section  four  hundred  and  thirty  of  this  act;  or  a  designation 
80  made  no  longer  remains  in  force. 

§  8170.  An  order,  directing  the  service  of  a  summons, 
either  without  the  city  of  New- York,  or  by  publication, 
may  be  granted  by  the  court,  or  by  a  justice  thereof ;  but 
only  in  a  case,  where  a  warrant  of  attachment  has  been 
issued,  as  prescribed  in  the  last  section,  and  personal  ser- 
vice of  the  summons  cannot  be  made,  with  due  diligence, 
within  that  city.  The  plaintiff,  when  he  applies  for  such 
an  order,  must  show  by  affidavit,  to  the  satisfaction  of  the 
court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of 
the  summons  without  that  city  may  be  made,  as  directed 
in  the  order,  either  within  or  without  the  State.  Sections 
four  hundred  and  forty  to  four  hundred  and  forty-five, 
both  inclusive,  and  sections  six  hundred  and  thirty -eight, 
seven  hundred  and  seven,  and  seven  hundred  and  eight  of 
this  act  apply  to  the  service  or  publication,  pursuant  to 
such  an  order,  and  to  the  proceedings  relating  to  the  same, 
and  subsequent  thereto;  substituting  the  words,  "the 
city  of  New -York",  in  place  of  the  words,  "the  State", 
wherever  the  latter  words  occur.  If  the  defendant  is  a 
resident  of  the  city  of  New- York,  the  order  must  also 
direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable 
age  and  discretion,  if,  upon  reasonable  application,  admit- 
tance can  be  obtamed,  and  such  a  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  so  obtained,  nor  such 
a  person  found,  by  affixing  the  same  to  the  outdr  door  of 
the  residence  so  specified. 

f  Ti264,  Con.       §3171.  The  application,  to  the  court,  of  article  second 

i35*N'r'272    ^^  *^^*^  *^*^  ^^  chapter  ninth  of  this  act,  is  subject  to  the 
following  qualifications : 


^ 
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1.  The  words,  *'  the  city  and  county  of  New- York,  or 
either  of  the  counties  of  Richmond,  Kings,  Queens,  or 
"Westchester  ",  must  be  regarded  as  substituted,  in  place  of 
the  words,  **  the  State  ",  wherever  those  words  are  used  in 
that  article,  with  respect  to  the  locality  of  a  witness. 

:  d.  Interrogatories,  framed  pursuant  to  that  article,  can 

be  settled  only  by  a  justice  of  the  court. 

i  8.  A  commission,  or  order  to  take  depositions,  issued  or 

granted,  pursuant  to  that  article,  may  be  executed  either 

f        within  or  without  the  State. 

i  §  3178.  The  court  may,  of  its  own  motion,  or  upon  the  $  1244,  Con- 

»        application  of  either  party,  without  the  consent  of  the  othei-,   b^i.  Act. 
li        by  order,  direct  a  reference,  to  determine  and  report  upon 
a  question  of  fact,  arising  upon  a  motion,  in  any  stage  of  an 
i.        action. 

^^  §  8 1 78.  The  time  within  which  the  decision  of  the  court  %%  i  e43, 1247, 

^  mustbeflled,  in  a  case  specified  in  section  one  thousand  conBoLAct 
I  and  ten  of  this  act,  is  ten  days  after  the  cause  is  finally  sub- 
mitted. The  decision  of  the  court,  in  a  case  specified  in 
section  one  thousand  and  twenty-two  of  this  act^  is  sufficient 
if  it  directs  the  judgment  to  be  entered  thereupon ;  but,  if 
so  required  by  a  party  appealing,  the  justice  by  whom  the 
decision  was  made,  must,  within  ten  days  after  the  appeal 
is  perfected,  and  notice  thereof  and  of  the  requirement  is 
given  to  him,  make,  and  file  with  the  clerk,  a  special  deci- 
sion, stating  separately  the  facts  foimd,  and  the  conclusions 
of  law. 

§  31 74.  A  counterclaim,  specified  in  subdivision  second  %  1243,  Con- 
of  section  five  himdred  and  one  of  this  act,  cannot  be  inter-  ■°*-  ^^^* 
posed  in  an  action  brought  in  the  court,  unless  it  is  of  such 
a  nature,  that  the  court  has  jurisdiction  of  an  action  founded 
thereupon ;  except  that,  in  an  action  brought  by  an  execu- 
tor or  administrator,  any  counterclaim  may  be  interposed, 
which  could  be  interposed  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an 
action  brought  in  the  court,  without  respect  to  the  amount 
thereof ;  and  judgment  thereupon,  in  favor  of  the  defend- 
ant, may  be  rendered  for  any  sum. 

§  8 1 76.  Where  perishable  property  has  been  levied  upon,   S 1250,  Con- 
by  virtue  of  an  execution  or  a  warrant  of  attachment,  the  ****'*  ^^*' 
court  may,  upon  the  application  of  the  officer  making  tho 
levy,  by  order,  direct  the  sale  thereof,  at  such  a  time,  and 
upon  such  a  notice,  as  it  deems  proper ;  and  thereupon  the 
property  must  be  sold  accordingly. 

§  8176.  A  party  to  whom  a  sum  is  awarded,  upon  a  51245,  Con- 
trial,  an  assessment  of  damages,  or  the  execution  of  a  refer-  »oi»  -A-ct. 
ence  or  writ  of  inquiry,  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 


r 
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ARTICLE  THIRD. 

Peovisions  exclustvklt  applicable  to  thk  Pboceei>- 
mob,  otheb  than   appbals,   is  cjbbtain  marine 

Causes. 

I  8177.  Arrest  in  certain  marine  f  ZVSH,  Id. ;  when  and  bow  de- 

canees.    Coart  may  reg-  fendant  to   remain  in 

nlate  by  general  rales.  custody. 

8178.  Id. ;  contents  of  order  of  8164.  Id. ;   return  of  sonunons, 

arrest.  etc. 

8179.  Id.;  proceedings  on  arrest.  8185.  Id.  ;  proceedings  after  re* 

8180.  8181.  Id. ;  bail  or  deposit  turn. 

before  return.  8188.  Id. :  triaL 

8182.  Id. ;  bail  or  deposit  after  8187.  Ordinary  action  may  be 

return.  brought  for  like  caose. 

S 1251.  Con<  §  3177.  In  an  action  specified  in  subdivision  second  of 
sol.  Act.  section  three  hundred  and  seventeen  of  this  act,  the  plaintiJBf 
may  apply  for  an  order  of  arrest,  to  accompany  the  summons, 
in  the  form  and  to  the  effect  specified  in  the  next  section.  If 
snch  an  order  is  granted,  the  proceedings  in  the  action  must 
be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  Time  to  time, 
by  one  or  more  general  rules,  attested  by  the  hands  of  the 
justices  making  the  same,  and  filed  with  the  clerk,  regulate 
the  manner  in  which  an  application  for  such  an  order  may 
be  made,  and  the  cases  in  which  an  undertaking  may  ble 
dispensed  with.  Until  regulations  are  so  established,  the 
justice  to  whom  the  application  is  made,  may,  in  his  dis- 
cretion, require  or  dispense  with  an  undertaking  there- 
upon, 

*^i^*t^°"*  §  3178.  The  order  of  arrest,  granted  as  prescribed  in 
sol.  Act.  ^YiQ  last  section,  must  require  the  sheriff  to  arrest  the  de- 
fendant, and  to  bring  him  forthwith  before  the  court,  at 
the  chambers  thereof ;  or  if,  when  he  is  arrested,  the  court, 
is  not  in  session  at  chambers,  to  hold  him  to  bail,  in  a 
sum  specified  in  the  order,  for  his  personal  attendance  at 
the  opening  of  the  court,  on  the  next  day  thereafter,  when 
it  is  in  session  at  the  chambers  thereof.  The  order  must 
rAso  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  Khe  sununons 
must  conform  to  the  order. 

|§1253,1276  §  3179.  The  sheriff,  upon  arresting  the  defendant,  by 
ConKoi.Act.  virtue  of  such  an  order,  must^  at  the  same  time,  serve  upon 
liim  the  summons,  and  also  a  copy  of  the  order  of  arrest, 
\ind  of  the  papers  upon  which  it  was  granted.  He  inust 
/orthwith  bnuj^  the  defendant  before  the  court,  at  the  cham- 
bers thereof,  if  the  court  is  then  in  session  at  chambers ; 
otherwise,  unless  bail  is  given,  as  prescribed  in  the  next 
section,  he  must  take  the  defendant  to  the  jail  of  the  city 
and  county  of  New  York,  for  the  confinement  of  prisoners 
m  civil  causes.  The  keeper  thereof  must  confine  the  de- 
fendant therein.  On  the  next  day  thereafter,  when  the 
court  is  in  session  at  chaml^rs,  the  sheriff  must  take  the 
defendant  from  the  jail^  and  bring  him  before  the  court 
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§  dl80.  The  defendant  may  give  bail,  by  delivering  to 
the  sheriff  a  written  undertaking  to  the  plaintiff,  in  the  sum 
specified  in  the  order  of  arrest,  executed  by  one  or  more 
sureties,  to  the  effect  that  the  defendant  will  attend  in  per- 
son at  the  oi)ening  of  the  court,  at  the  chambers  thereof, 
on  the  next  6s,^  thereafter  when  it  is  there  in  session  ;  or  he 
may  deposit  with  the  sheriff  the  sum  specified  in  the  order 
of  arrest.  In  either  case,  the  sheriff  must  forthwith  release 
him  from  custody. 

§  8181.  Where  bail  is  given,  as  prescribed  in  the  last 
section,  the  officer  taking  the  acknowledgment  of  the 
undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offering  to 
become  bail,  concerning  their  property  and  their  circum- 
stances. The  defendant  may  give  bail,  or  make  the  de- 
posit, immediately  upon  his  arrest,  at  any  hour  of  the  day 
or  night ;  and  he  must  have  reasonable  opportunity  to  seek 
for  and  to  procure  bail,  before  being  committea  to  jail. 
Where  a  deposit  is  made,  the  money  deposited  must,  be- 
fore the  expiration  of  the  next  day  thereafter,  not  being 
Sunday  or  a  public  holiday,  be  paid  by  the  sheriff,  into 
court,  to  the  credit  of  the  action,  as  prescribed  in  section 
three  thousand  one  hundred  and  sixty-four  of  this  act. 

§  8188.  At  any  time  after  the  return  of  the  sheriff,  and 
before  final  judgment,  a  justice  of  the  court  may  admit  a 
defendant  in  custody  to  bail,  or  allow  him  to  make  a  de- 
posit ;  and  may  direct  his  release,  upon  his  giving  bail  or 
making  the  deposit  accordingly.  The  sum  to  be  deposited, 
or  the  sum  specified  in  the  undertaking  of  the  bail,  must  be 
fixed,  and  the  sureties  in  the  undertaking  must  be  approved, 
by  the  justice ;  who  must  be  satisfied,  by  their  examina- 
tion, or  b^  other  proof,  respecting  their  sufficiency.  The 
undertakmg  must  be  to  the  effect  that  the  defendant  will, 
at  all  times,  render  himself  amenable  to  any  mandate  which 
may  be  issued,  to  enforce  a  final  judgment  against  him  in 
the  action.  Article  fourth  of  title  first  of  chapter  seventh 
of  this  act,  applies,  where  bail  is  given  as  prescribed  in  this 
or  the  last  section. 

§  3183.  Unless  bail  is  given,  or  a  deposit  is  made,  as 
prescribed  in  the  last  three  sections,  the  defendant  must  re- 
main in  the  jail  by  virtue  of  the  order  of  arrest,  until  final 
judgment  in  the  action ;  and,  if  the  judgment  is  against 
the  defendant,  until  the  return  of  an  execution  against 
property,  issued  thereupon.  But  the  court  must  direct 
him  to  be  brought  into  court,  at  the  time  of  the  trial ;  and 
it  may,  in  its  discretion,  direct  him  to  be  brought  into  court 
at  an^r  other  time.  In  either  case,  he  must  be  taken  from 
the  jail,  and  brought  into  court  accordingly. 

§  8184.  The  sheriff,  after  serving  the  summons  and 
executing  the  order  of  arrest,  must  make  a  full  return  of 
his  procaines  thereupon,  to  the  court  at  chambers.  The 
return  must  be  made  forthwith,  unless  the  court  is  not 


sol.  Act. 


sol.  Act 


f  ISM,  Con- 
8ol.  Act. 


S  1257,  Con- 
Bol.  Act 


f  1258,  Ck>n« 
flol.  Act 
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then  in  session  at  chambens;  in  which  case  it  must  be 
made  immediately  after  the  opening  of  the  court,  on  the 
first  day  thereafter,  when  it  is  there  in  session.  If  the  de- 
fendant has  ffiven  bail,  the  undertaking  of  the  bail  must  be 
returned,  to  be  deliveied  to  the  plaintin  when  the  court  so 
directs.^ 

11860,  Con-  g  81*85.  Unless  both  parties  sooner  appear,  the  court 
sol.  Act.  must  wait  one  hour  after  the  return  ;  or,  if  the  defendant 
has  given  bail,  one  hour  after  the  opening  of  the  court.  As 
soon  after  the  parties  appear,  or  after  the  expiration  of  the 
hour,  as  the  business  upon  which  the  court  is  then  engaged 
will  permit,  the  court  must  take  up  the  cause.  If  the 
plaintiff  does  not  then  appear,  a  judgment  dismissing  the 
complaint,  with  costs,  must  be  rendered.  If  the  defendant 
does  not  then  attend  in  person,  the  plaintiff  must  then 
make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  at- 
tends in  person,  the  pleadings  must  then  be  made,  and  is- 
sue must  be  joined.  The  pleadings  may  be  oral  or  writ- 
ten ;  if  they  are  oral,  the  clerk  must  enter  the  substance 
thereof  in  the  minutes.^  If  either  party  desires  a  trial  by  a 
jur^,  he  must  demand 'the  same,  at  the  time  of  the  joinder 
of  issue ;  otherwise  the  issue  must  be  tried  by  the  court, 
without  a  jury. 

|W80,  Con-  §  8186.  Where  a  trial  by  jury  is  duly  demanded,  the 
•01.  Act.  court  at  chambers  must  direct  the  issue  to  be  tried,  at  a 
trial  term,  upon  such  notice  as  it  deems  proper,  or  without 
notice ;  it  may  also  direct  that  the  action  have  a  preference 
upon  the  day  calendar,  either  generally  or  for  a  particular 
day ;  and  it  may  give  such  direction  as  it  deems  proper,  with 
respect  to  filing  a  note  of  issue.  Where  a  trial  by  jury  is  not 
duly  demanded,  or  where  the  defendant  is  in  default,  the 
evidence  must  then,  or  at  such  subsequent  time,  either  at 
chambers  or  at  a  trial  term  or  special  term,  as  the  court  at 
chambers  appoints,  be  given ;  and  thereupon  final  judg- 
ment must  be  rendered.  But  the  issue  must  be  appointed 
to  be  tried,  within  six  days  after  the  joinder  tiiereof, 
unless  both  parties  assent  to  a  longer  time ;  or  a  trial  by 
jury  is  demanded,  and  there  is  no  term  of  the  court,  at 
which  it  can  be  had,  within  that  time.  The  trial  cannot 
be  adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 

1 1S61,  Con-      §8187*  This  article  does  not  prevent  the  plaintiff  from 
•d.  Act.        commencing,  and  conducting  in  the  ordinary  manner,  an 
action,  for  a  cause  specified  in  subdivision  second  of  sec- 
tion three  hundred  and  seventeen  of  this  ad 
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ARTICLE  FOURTH. 
Appeals  to  and  fbom  the  General  Tebm  op  the 

COUBT. 


i  8193.  Id.;  within  what   time; 
wbere  heard. 

8194.  Id.;   determinntion  npon 

appeal,  how  enforced, 
la. ;  where  new  trial  was 
properly  in^anted. 

8195.  Id.;  appeal  therefrom  to 

Court  of  appeals. 


S  8188.  Appeal  to  eeneral  term, 
from  a  Jndgment. 

8189.  Id. ;  from  an  order. 

8190.  Timetoappeal  from  order; 

proceedings  thereupon. 

8191.  Appeal  from  general  term 

to  common  pleas ;  in 
what  cases. 
8193.  Id.;     proceedings    regu- 
lated. 

§  3188*  An  appeal,  to  the  general  temi  of  the  court, 
may  be  taken  from  a  final  judgment  rendered  therein,  in 
a  case  where  an  appeal  may  be  taken  to  the  general  term 
of  the  supreme  court,  from  a  final  judgment  rendered 
therein,  as  prescrilDed  in  section  one  thousand  three  Ifundred 
and  forty-six  of  this  act. 

§  8189.  An  appeal,  to  the  general  term  of  the  court, 
may  also  be  taken  from  an  interlocutory  judgment  ren- 
ered,  or  an  order  made,  at  a  special  term  or  a  trial  term 
thereof,  or  an  order  made  by  a  justice  thereof,  out  of 
court,  in  a  case,  where  an  appeal  may  be  taken  to  the 
genenJ  term  of  the  supreme  court,  from  an  interlocutory 
judgment  rendered,  or  an  order  made,  in  like  manner,  as 
prescribed  in  sections  one  thousand  three  hundred  and  forty- 
seven,  one  thousand  three  hundred  and  forty-ei^ht,  and 
one  thousand  three  hundred  and  forty-nine  of  this  act. 

g  3190.  An  appeal,  authorized  by  the  last  section,  must 
be  taken  within  ten  days  after  service  of  a  copy  of  the 
judgment  or  order  ^pealed  from,  and  a  written  notice  of 
the  entry  thereof.  In  every  other  respect,  titles  first  and 
fourth  of  chapter  twelfth  of  this  act,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  either  of  the  last  two  sections. 

§  8191.  [Am*d  1882.]  An  appeal  maybe  taken  to  the 
court  of  common  pleas  for  the  city  and  county  of  New 
York,  from  an  actual  determination,  made  by  the  marine 
court  of  the  city  of  New  York,  at  a  general  term  thereof, 
in  either  of  the  lollowing  cases  : 

1 .  Where  a  final  judgment  has  been  rendered,  upon  an 
appeal  taken  to  the  general  term. 

2«  Where  an  order  has  been  made,  granting  a  new  trial. 
But  an  appeal  cannot  be  taken,  from  an  order  granting  a 
new  trial,  upon  a  case  or  exceptions,  unless  the  notice  of 
appeal  contains  an  assent,  on  the  part  of  the  appellant, 
tihat  if  the  order  is  affirmed,  judgment  absolute  may  be 
rendered  against  the  appellant. 

3.  Where  an  order  has  been  made  which  grants,  refuses, 
continues,  or  modifies  a  provisional  remedy  ;  or,  where  it 
involves  some  part  of  the  merits,  or  where  it  affects  a  substan- 
tial right,  or  where,  in  effect,  it  determines  the  action  and 
prevents  a  judgment  from  which  un  appeal  might  be  taken. 


Consof.Act 


i  1S67,  Con- 
aol.  Act. 


%  1868,  ("on- 
aol.  Act. 
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1 1270,  Con-  §  3192.  Titles  first  and  third  of  chapter  twelfth  of  this 
■oi.  Act        ac^  apply  to  and  govern  an  appeal,  taken  as  prescribed  in 

the  last  section,  except  as  otherwise  expressly  prescribed  in 

the  next  two  sections. 

$1271,  Con-      §  8198*  An  appeal,  authorized   by  the  last  section, 

Boi  Act.        must  be  taken  within  twenty  days  after  service  of  a  copy 

of  the  Judgment  or  order  apoealed  from,  and  a  written 

notice  of  the  entij  thereof,    ^he  appeal  must  be  heard  at 

a  general  term  of  the  appellate  court. 

S 1278,  Con-  §  3194.  The  judgment  or  order  of  the  appellate  court 
8oi.  Act  must  be  remitted  to  the  court  below,  to  be  enforced  ac- 
cording to  law.  Upon  an  appeal  from  an  order  granting 
a  new  trial,  on  a  case  or  exceptions,  if  the  appellate  court 
determines  that  no  error  was  committed  in  granting  the 
new  trial,  it  must  render  Judgment  absolute  upon  the  right 
of  the  appellant ;  and  thereupon  an  assessment  of 
damages,  or  any  other  proceeding,  requisite  to  render  the 
Judgment  effectual,  may  be  had  in  the  marine  court. 

{ 1374,  Con-  §  3196.  Upon  an  appeal  to  the  court  of  apx)ea1s,  the 
0oi.  Act  notice  of  appeal  and  undertaking  must  be  filed  with  the 
clerk  of  the  marine  court,  who  must  transmit  the  necessary 
papers  to  the  court  of  appeals ;  and  the  judgment  or  order 
of  the  court  of  appeals  must  be  remittea  to  and  enforced 
by  the  marine  court. 

TITLE  II. 

The  mayor^s  court  cf  the  dtp  of  Hudson,  and  the  TeeoTdm'% 
courts  of  the  cities  of  Utica  and  Osu)ego, 

f  M96.  Civil     jnrisdiction    pie-  |  8109  Power  of  supreme  oonit, 

scribed.  in  actions,  etc. ,  bo  truw- 

8197.  Certain  pending  actions,  ferrecL 

etc.,  transferred  to  su-  8200.  Proceedinss    in    case  of 

preme  court  judge's  disability. 

8106.  Id.;  certain  papers,  etc.,  8201.  Services  of  sabposnas. 

to    be  transmitted   to  8202.  Effect  of  this  title  limited, 
county  clerk. 

§  3196.  The  civil  jurisdiction  of  the  mayor's  court  of 
the  city  of  Hudson,  the  recorder's  court  of  the  city  of 
Utica,  and  the  recorder's  court  of  the  cit^  of  Oswego,  ex- 
tends only  to  an  action  whereof  Jurisdiction  is  expressly 
conferred  upon  the  court,  by  a  proviision  of  a  statute  incor- 
porating, or  otherwise  specially  relating  to  the  government 
of,  the  city  wherein  the  court  is  located* 

§3197.  Every  civil  action,  now  pending  in  either  of 
those  courts,  other  than  an  action  specified  in  the  last  sec- 
tion, is  hereby  transferred  to  the  supreme  court ;  and  the 
subsequent  proceedings  therein,  before  and  after  the  judg- 
ment, must  be  the  same,  as  if  the  action  had  been  com- 
menced in  the  supreme  court, 

§3198.  All  judgment-rolls,  and  other  records,  and  all 
books  and  papers,  relating  exclusively  to  civil  actions,  other 
than  an  action  specified  in  the  last  section  but  one,  now  re- 
maining in  either  of  those  courts,  must  be  delivered  by  flie 
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clerk  thereof,  or,  if  there  is  no  clerk,  by  the  judge  or  other 
ofBcer,  having  the  custodjr  thereof,  to  the  clerk  of  the 
county  in  which  the  court  is  located,  to  be  preserved  among 
the  records  of  his  office.  The  expense  of  Ao  doing  is  a 
county  charge. 

§3199*  The  supreme  court  may  review,  enforce, 
vacate,  or  amend  a  final  judgment  heretofore  rendered  by 
either  of  those  courts,  in  a  civil  action,  other  than  an 
action  specified  in  section  three  thousand  one  hundred 
and  ninety -six  of  this  act,  with  like  power  and  effect, 
as  the  couit  in  which  it  was  commenced  might  have  so 
done,  if  this  act  had  not  been  passed. 

§  3800.  The  county  court  of  the  county  in  which  either 
of  those  courts  ia  located,  may,  by  an  order,  remove  to 
Itself  an  action  of  which  cither  of  those  courts  has  juris- 
diction, as  prescribed  in  section  three  thousand  one  hun- 
dred and  ninety-six  of  this  act,  upon  proof,  by  affidavit, 
that  the  judge  thereof  is,  for  any  cause,  incapable  of  act- 
ing, either  generally  or  in  the  particular  action.  Sections 
three  hundred  and  forty -four,  three  hundred  and  forty-five 
and  three  hundred  and  forty-six  of  this  act  apply  to  such 
an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the 
same,  as  in  an  action  brought  in  the  county  court,  except 
that  costs  must  be  awarded,  as  if  the  action  had  re- 
mained in  the  court  from  which  it  was  removed. 

§  380 1  •  A  subpcena,  issued  out  of  either  of  those  courts, 
may  be  served  upon  a  witness,  at  any  place  within  the 
State.  A  warrant  to  apprehend  a  witness,  for  a  failure  to 
obey  such  a  subpoena,  may  be  directed  to  the  sheriff  of  the 
county  where  the  court  is  located,  and  executed  by  him 
within  any  county  of  the  State.  The  sheriff  is  subject  to  the 
same  liability,  for  a  failure  to  serve  or  return  it,  as  if  it  was 
issued  out  of  the  supreme  court. 

§  3208.  This  title  does  not  affect  any  provision  of  law 
conferring  upon  a  judge,  or  upon  the  judges,  of  either  of 
those  courts,  jurisdiction,  power  or  authonty,  in  an  action 
brought  in  another  court,  or  in  a  special  proceeding. 

TITLE  m. 
The  dty  court  of  Yonkers.* 

%  8908.  JnriBdiction    in  civil  ac-  §  8208.  Tbia  title  does  not  tfltoct 

tions.  jariediction      of      the 

8804.  Last  section  qualified.  court,  etc.,  in    special 

8S06.  Summons,  where  served.  proceedings. 

§  3803.  The  jurisdiction  of  the  city  court  of  Yonkers 
extends  to  the  following  civil  actions  only : 

1.  An  action  against  a  natural  person,  or  against  a 
foreign  or  domestic  corporation,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover 
one  or  more  chattels,  with  or  without  damages  for  the 
taking,  withholdhog,  or  detention  thereof. 

*See  L.  1893,  c.  416,  extending  jurisdiction  of  this  court. 
ScheDoctady,  city  court  of,  established  by  L.  1S93,  c.  631. 


^ 
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2.  Ad  action  to  foreclose  or  enforce  a  lien,  u{>oa  real 
property  in  the  city  of  Tonkers,  created,  as  prescribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor,  or 
furnished  materials  to  be  used,  in  erecting,  altering,  or 
repairing  a  building,  building  lot,  or  appurtenance  thereto, 
including  fences,  sidewalks,  P^^ving,  wells,  fountains,  fish- 
ponds, ornamental  and  fruit  trees,  and  every  other  improve- 
ment to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not 
exceeding  one  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 

§  8204.  [Am'd  1888.]  The  Jurisdiction  conferred  by  the 
last  section  is  subject  to  the  following  limitations  and 
regulations : 

1.  In  an  action  wherein  the  complaint  demands  iudgmeat 
for  a  sum  of  money  only,  the  sum  for  which  judgment  is 
rendered  in  favor  of  the  plaintiff  cannot  exceed  one  thou- 
sand dollars ;  exclusive  of  interest  and  costs  as  taxed ; 
except  where  it  is  brought  upon  a  bond  or  underti^ing 
given  in  an  action  or  special  proceeding  in  the  same  court, 
or  before  the  citv  judge.  Where  the  action  is  brought 
upon  a  bond  or  other  contract,  the  judgment  must  be  for 
the  sum  actually  due,  without  re^rd  to  a  penalty  therdn 
contained ;  and  where  the  money  is  payable  in  instollments, 
successive  actions  may  be  brought  for  the  instaUments  as 
they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judg- 
ment cannot  be  rendered  in  favor  of  the  plaintiff  for  a 
chattel  or  chattels,  the  agregate  value  of  which  exceeds  one 
thousand  dollars. 

8*  The  court  has  not  jurisdiction  of  an  action  against 
an  executor  or  administrator  in  his  representative  capacity. 

4  The  court  has  not  jurisdiction  of  any  action,  unless 
one  of  the  parties  thereto  resides  in  the  city  of  Yonkers, 
or  in  a  town  of  Westchester  County,  adjoining  that  city ; 
or  a  warrant  of  attachment  is  granted  to  accompany  the 
summons,  and  levied  upon  property  of  the  defendant 
within  that  city ;  or  the  action  is  brought  to  recover  one  or 
more  statutory  penalties  by  the  city  of  Yonkers,  or  one  of 
its  officers  or  boards  of  commissioners.  Such  warrant  of 
attachment  must  be  granted  and  subsequent  proceedings 
taken  in  accordance  with  the  provisions  and  requiremcDts 
herein  relating  to  attachments  in  courts  of  justices  of  the 
peace. 

§  8806.  The  summons,  in  an  action  brought  in  the 
court,  may  be  served  at  any  place  within  the  county  of 
Westchester,  but  not  elsewhere. 

§  8806.  This  title  does  not  affect  any  provision  of  law, 
conferring  u^n  the  court,  or  upon  the  city  judge  of 
Yonkers,  jurisdiction,  power,  or  authority,  m  a  special 
proceeding  ;  or  conferring  upon  the  city  judge  of  Yonkers 
power  or  authority,  in  an  action  brought  in  another  oourU 
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TITLE  IV. 

The  cMriet  courtsofihe  dip  of  New  York,  and  thsjtuHeif 
eourta  of  the  citiet  of  Albany*  a/nd  Troy. 

AaxwLR  1.  ProyiBions  eenerally  applicable  to  all  the  conrta  apeciiled  in 

this  title. 
8.  ProvicdoiM  exclusiyely  applicable  to  the  district  courts  of  the 

city  of  New  York. 
8.  ProTisions  ezclnaiYely  applicable  to  the  jnaticee*  courts  of 

Albany  and  Troy. 

ARTICLE  FIRST. 

Pbotibioks  obnbrally  afplicablb  to  all  thb  Cottbts 

specified  in  this  title. 

I  3207.  Services  of  complaint  with  |  8211.  The  last  section  qnaliiled. 

smnmons;  proceedings  8819.  Proceedings  where  title  to 

thereapon.  real  proper^  is  in  qaes* 

8806.  Id.;  and  proof  of  service.  tion. 

8200.  Action  to  be  commenced  8818  Appeals. 

by  service  of  summons.  8214.  Effect  of  this  act  npon 

8210.  Warrant  of    attachment.  Jurisdiction    and    pro- 
requisition  to  replevy.  ceedings. 

§  8807*  Section  three  thousand  one  hundred  and  twenty-  f  1846,  Cob* 
six  of  this  act  applies  to  an  action  to  recover  upon  or  for  "o*-  ^^ 
breach  of  a  contract,  egress  or  implied,  brought  in  a  dis- 
trict court  of  the  city  of  New  York,  in  the  justices'  court  of 
the  city  of  Albany,  or  in  the  justices'  co'irt  of  the  city  of 
Troy. 

§  3808.  In  an  action  brought  in  either  of  those  courts,  the  f{i807,  laoo, 
summons,  and,  in  a  proper  case,  a  copy  of  the  complaint,   i80i,  Con- 
may  be  served  by  any  person  not  a  party  to  the  action ;  ex-  "^  ^^** 
cept  that,  where  the  action  is  brought  in  a  district  court  of 
the  city  of  New  York,  a  person,  other  than  a  constable  or 
a  marshal,  serving  the  same,  must  be  first  empowered  to 
do  so,  either  by  the  justice,  or  by  the  attorney  to  the  corpora- 
tion, as  now  prescribed  by  law.    Proof  of  service  thereof, 
by  such  a  person,  must  be  made  by  his  affidavit ;  which 
must  state  the  particular  place,  time,  and  manner  of  service,   . 
and  that  the  affiant  knew  the  person  so  served,  to  be  the 
person  mentioned  and  described  m  the  summons,  as  defend- 
ant therein. 

§  8809.  An  action,  brought  in  either  of  those  courts,  at  |j(i890,1896, 
any  lime  after  this  chapter  takes  effect,  must  be  commenced   ^^^Jp^' 
by  the  voluntary  appearance  of,  and  joinder  of  issue  by,  the  ■^**  ^^ 
parties,  or  by  the  service  of  a  summons. 

J  I  3810.  [Am'd  1884.]  Articles  third,  fourth  and  fifth  of  |ti8Q8-l8(». 
e  second  of  chapter  nineteen  of  this  act  apply  to  an  ac-  consoLAct 
tion  brought  in  either  of  those  courts,  except  as  otherwise  •Daly, 668. 
prescribed  in  the  next  section.  And  except,  also,  that  where 
the  warrant  of  attachment,  or  requisition  to  replevy,  is 
issued  out  of  a  district  court  of  the  city  of  New  York, 
against  a  non-resident  defendant,  the  said  warrant,  or  req- 
uisition, must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  winch  must 

*  Nome  changed  to  **  dty  court  of  Albany,"  by  L.  188i,  c.  188. 
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be  not  less  than  two  nor  m'ore  than  four  days  before  the  re- 
turn day  of  the  summons. 

§  88 1 1.  The  provisions  of  the  last  section  are  subject  to 
the  following  qualifications : 

1.  Nothing  contained  in  either  of  the  articles,  so  made 
applicable,  applies  to  an  order  of  arrest,  in  an  action  brought 
in  a  district  court  of  the  dty  of  New  York,  or  affects  any 
provision  of  this  title,  relating  to  the  jurisdiction  of  either 
of  the  courts  specified  in  this  title. 
111816-1820^  2.  An  order  of  arrest,  in  an  action  brought  in  the  justice's 
coDfloLAct.  court  of  Albany,  or  the  justice's  court  of  Troy,  or  a  war- 
rant of  attachment,  or  a  requisition  to  replevy,  in  either  of 
those  courts,  or  in  a  district  court  of  the  city  of  New  York, 
must  be  granted  by.  and  directed  to,  and  executed  by,  the 
officer  empowered,  hy  the  statutes  remaining  in  force  aftef 
this  chapter  takes  effect,  to  grant  or  execute,  as  the  case  re- 
quires, in  the  same  court,  a  warrant  to  arrest,  a  warrant  of 
attachment,  or  a  requisition  in  an  action  to  recoTcr  a  chat' 
tel. 

3.  The  manner  of  applying  for,  granting,  and.  executing 
an  order  of  arrest,  a  warrant  of  attachment,  or  a  requisi- 
tion to  replevy,  and  the  proceedings  thereupon,  and  with 
respect  thereto,  as  prescribed  in  the  articles  so  made  appli- 
cable, are  subject  to  the  statutes,  remaining  unrepealed  af- 
ter this  chapter  takes  effect,  specially  applicable  to  those 
courts,  or  to  eitljer  or  any  of  them,  prescribing  the  duties 
of  the  justices,  or  of  the  clerks  thereof,  or  regulating  the 
mode  of  transacting  business  in  an  action  brought  therein. 

1 1860,  Con-  §  8212.  Sections  two  thousand  nine  hundred  and^fty- 
flol.  Act  one  to  two  thousand  nine  hundred  and  fifty-eight  of  this 
act,  both  inclusive,  apply  to  an  action,  brought  in  either  of 
those  courts ;  except  that,  where  the  action  is  brought  in  a 
district  court  of  the  city  of  New  York,  the  surety  upon  the 
defendant's  undertaking  is  liable,  in  the  case  specified  in 
section  two  thousand  nine  hundred  and  fifty-two,  to  any 
amount,  for  which  judgment  might  have  been  rendered  by 
tJie  district  court,  if  the  answer  and  undertaking  had  not 
been  delivered. 

S 1488,  Con-      §  8218.  [Am'd  1883.]  An  appeal  from  a  judgment  len 
am'tndek  S  ^^^^^  ^  *  district  court  of  the  city  of  New  York  may  be 
L.  1888,  c.    taken  to  the  court  of  common  pleas  for  the  city  and  county 
281.      *        of  New  York  in  the  cases  and  in  the  manner  prescribed  in 
2^nv.  Pro.   articles  first  and  second  of  title  eight  of  chapter  nineteenth 
of  this  act.    The  appellate  court  may  reverse,  afilrm  or 
modify  the  judgment  appealed  from,  and  where  a  judg- 
ment is  reversed,  may  order  a  new  trial  in  the  district 
court.     Where  a  judgment  is  modified,  or  where  a  new 
trial  is  ordered,  costs  shall  be  in  the  discretion  of  the  appel- 
late court.    An  appeal  from  the  judgment  rendered  in  the 
justice's  court  of  the  city  of  Albany,  or  the  justice's  court 
of  the  city  of  Troy,  may  be  taken  m  a  case  where  an  ap- 
peal may  be  taken  to  a  county  court  from  a  judgment  xen- 
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by  a  justice  of  the  peace  as  prescribed  by  title  eight 
of  that  chapter,  and  in  no  other  case.  Such  an  appeal  must 
be  taken  to  the  county  court  of  the  county  wherein  the 
court  is  located. 

§  8814.  Except  as  otherwise  specially  prescribed  in  this, 
title,  this  act  does  not  affect  any  statutory  provision  re- 
maining unrepealed  after  this  chapter  takes  effect,  relating 
to  the  jurisdiction  and  powers  of  either  of  those  courts ; 
the  appointment,  qualification,  tenure  of  office,  powers,  or 
duties  of  the  justices,  or  of  the  clerk,  or  any  other  officer 
thereof;  or  the  proceedings  therein;  except  that  a  pro- 
vision of  this  or  any  other  statute,  whereby  a  proceeding  in 
an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof.  Is 
assimilated,  either  expressly,  or  by  reference  to  another 
provision  of  law,  to  a  proceeding,  m  an  action  or  a  special 
proceeding  before  a  justice  of  the  peace,  is  deemed  to  refer 
to  the  corresponding  proceeding,  as  prescribed  in  chapter 
nineteenth  of  this  act. 

ARTICLE  SECOND. 

PbOVISEONB  BXOLUSrVBLT   AFPLICABi:iB  TO  THB  DiBTBIOT 
COUBTS  OF  THB  CiTY  OF  NbW-YOBK.* 


I  8^.  Docketing  judgmeiits;  a* 
ecaUon  thereupon. 
8SS1.  Enforcement  of  certahi 
judgments  in  feyor  of 
working  women. 
8SKSi^Cost8  in  action  by  working 
woman. 


S  8216.  Jnxifldiction  in  civil  ac- 
tions. 

8216.  BemoYal   of   certain  ac- 

tions into  common  pleas. 

8217.  Wiien  order  of  arrest  may 

be  granted. 

8218.  Proceedings  thereupon. 

8219.  Bequisites  of  certain  nn- 

dertaidngs. 

§8815.  Each  district  court  of  the  city  of  New- York 
has  jurisdiction  of  the  following  civil  actions : 

1.  An  action,  of  wliich  a  justice  of  the  peace  has  jurisdic- 
tion, as  prescribed  in  sections  one  thousand  seven  hundred 
and  thirty-seven,  two  thousand  eight  hundred  and  sixty  one, 

—  .■^■^■■■-  l^^■■^■,^■■l,■■.  II  ■■■■■■        —■—         m,^  .       ■ ■!■—■■■» 

*  For  convenience,  the  following  references  to  provisions  of  the 
Consolidation  Act  bearing  upon  practice  in  the  district  courts  of  the 
city  of  New  York,  are  here  re-ineerted  : 

Actions ;  where  to  be  brought.  If 

1289-1292. 
Afoeals, « 1438. 
Attendants,  fuel,  stationery,  etc., 

$$  141SO-14M. 


Justices ;  qualifications  and  elec* 
l81'!288. 

§  1699-1711. 


Clerks ;  duties  and  salary,  K  1427- 

1481. 
Executions,  SS  189»<1409. 
Fees  and  costs,  ^  I416~l435. 
Guardians :    appointment   of,   i 

1296. 
Interpreter,  1 1488. 
Judgments,  \i  1882-1886. 
Jnrfidiction,  h  1284-1288. 
Jury ;  selection  of  trial  Jurors,  I 

1684. 
Juiy  trial  and  mode  of  drawing 

fnij,  (( 1871-1881, 


tion,  $S  1281'!288. 
Marshals,  r 
MarshaPs  fees.  %  1710. 
Nonsuit,  §  1882. 
Pleadings  and  incidents  of  trlaL 

S§  1845-1856. 
Provisional  remedies.  K  1802^1880. 
Replevin,  «$  1881>1841. 
Stenographer,  %  1484. 
Summary  proceedings,  (fi  1867- 

1866. 
Summons,  |$  1897-1801. 
Service  of  proceJBS,  etc.,  {  1709. 
Transcript  of  Judgments,  SI  1802* 

1898. 
Transcript  of  stenographer's  miiu 

Utes,  §(1489-1440. 


I  1279,  Con- 
sol.  Act,  as 
amended  by 
L.  1884,  c. 
286. 

Id.  $1280,  as 
amended  by 
L.  1884,  c. 
286. 

Id.  SI  1285, 
1286,  1289, 
1290. 
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two  thousand  eight  hundred  and  sixty-two,  two  thousand 
eight  hundred  and  sixty-three  of  this  act,  including  an 
a(Sion  a^nst  a  domestic  corporation,  or  against  a  foreign 
corporation  having  an  office  in  the  city  of  New-Yo», 
where  the  sum  claimed,  or  the  value  of  the  chattel,  or  of 
all  the  chattels  claimed,  as  stated  in  the  complaint,  does  not 
exceed  two  hundred  and  fifty  dollars;  except  that  sub- 
division third  of  section  two  thousand  eight  hundred  and 
sixty-two,  and  subdivisions  first  and  f ourtii  of  section  two 
thousand  eight  hundred  and  sixty-three  of  this  act  do  not 
apply  to  an  action  brought  in  either  of  those  courts. 
12  Daly,  64.  2.  An  action  to  recover  a  penalty,  given  by  the  charter 
of  the  city  of  New  York,  or  any  by-law  or  ordinance  of 
the  common  council  of  that  dty,  or  to  recover  a  penalty 
given  by  a  statute  of  the  State  ;  where  aU  the  penalties,  to 
recover  which  the  action  is  brought,  do  not  exceed  two 
hundred  and  fifty  dollars. 

8.  An  action  in  behalf  of  the  people  of  the  State,  brought 
laj  the  direction  of  the  commissioners  of  public  charities 
and  correction  of  the  city  of  New  York,  or  of  an  overseer 
of  the  poor,  upon  a  bastardy  or  abandonment  bond,  in  a 
case  where  it  is  prescribed,  by  a  special  statutory  provision, 
that  such  an  action  can  be  maintained  in  a  distnct  court 
I  ISM,  Con-  4.  An  action  upon  the  bond  of  a  marshal  of  that  city,  in 
8ol.  Act  a  case  where  it  is  prescribed,  by  a  special  statutory  provi- 
sion, that  such  an  action  can  be  maintained  in  a  district 
court 

Neither  of  those  c(5llrts  has  jurisdiction  of  any  civil 
action,  except,  as  prescribed  in  this  section, 

S  1387,  Con«  §  3816.  In  an  action,  specified  in  subdivision  first  or 
■ol.  Act  second  of  the  last  section,  where  the  damages  claimed,  or 
the  value  of  the  chattel,  or  of  all  the  chattels  claimed,  as 
stated  in  the  complaint,  exceeds  one  himdred  dollars,  the 
defendant  may,  after  issue  is  joined,  and  before  an  adjourn- 
ment has  been  granted  upon  his  application,  apply  to  the 
justice  of  the  court  in  which  the  action  is  brought,  for  an 
order  removing  the  action  into  the  court  of  common  pleas 
for  the  city  and  county  of  New  York.  Such  an  order 
must  be  granted,  upon  the  defendant's  filing  with  the  clerk 
an  undertaking,  in  a  sum  fixed  by  the  justice,  not  exceed- 
ing twice  the  amount  of  the  damages  claimed,  or  twice  tiie 
Talue  of  the  chattel,  or  of  all  the  chattels  claimed,  as  stated 
in  the  complaint,  with  one  or  more  sureties,  to  Uie  effect, 
that  the  defendant  will  pay  to  the  plaintiff  the  amoimt  of 
any  judgment,  that  may  be  recovered  against  him  in  the 
court  of  common  pleas,  in  the  action  so  removed.  From 
the  time  of  the  granting  of  the  order,  the  court  of  common 

§leas  has  cognizance  of  the  action  ;  and  the  clerk  of  the 
istrict  court  must  forthwith  deliver  to  the  clerk  of  the  court 
of  common  pleas,  all  process,  pleadings,  and  other  papers  in 
the  action,  and  certified  copies  of  all  minutes,  entries,  and 
orders  relating  thereto ;  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  latter's  offlc6i 
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§  3817.  An  order  to  arrest  the  defendant  must  or  may  Hi308~i8l(i 
be  granted,  in  an  action  brought  in  either  of  those  courts,   Conaol.Act 
in  any  case  where  a  warrant  ox  arrest  must  or  may  be  issued 
in  such  an  action,  as  prescribed  in  the  statutes  remaining 
unrepealed  after  this  chapter  takes  effect.     Such  a  warrant 
shall  not  hereafxer  be  issued. 

§  8218.  An  order  of  arrest  must  direct  that  the  sum- 
mons accompanying  it  be  made  returnable,  immediately 
upon  the  arrest  of  the  defendant ;  and  it  must  specify  a 
sum,  in  which  the  defendant  may  be  let  to  bail.  Sections 
three  thousand  one  hundred  and  seventy-nine  to  three  . 
thousand  one  hundred  and  eiffhty-one,  both  inclusive,  sec- 
tion three  thousand  one  hunorea  and  eighty  two,  except 
the  last  sentence  thereof,  and  section  three  thousand  one 
hundred  and  eighty-three  of  this  act,  apply  to  an  order  of 
arrest,  granted  in  an  action  in  either  of  those  courts  ;  and 
to  the  proceedings  Upon,  and  relating  to,  the  execution 
thereof.  In  all  other  respects,  the  statutory  provisions  re- 
maining unrepealed  after  this  chapter  takes  effect,  which 
apply  to  and  regulate  the  application  for  a  warrant  to  ar- 
rest a  defendant,  the  granting  and  execution  thereof,  and 
the  proceedings  subsequent  thereto,  apply  to  and  regulate 
the  application  for  an  order  of  arrest,  the  granting  and  exe- 
cution thereof,  and  the  proceedings  subsequent  thereto. 

§  8819.  The  sum  specified  in  an  imdertaking,  given  to  ^  1319,  con- 
procure  a  warrant  of  attachment,  must  be  at  least  twice  the  sol.  Act 
amount  of  the  plaintiff's  demand,  as  stated  in  the  warrant. 
Where  such  an  undertaking,  or  an  undertaking  given  to 
procure  an  order  of  arrest,  is  executed  by  the  plamtiff  with- 
out any  surety,  the  plaintiff  must  state,  in  the  afi) davit  of 
justification  annexed  to  the  undertaking,  in  addition  to  the 
other  matters  required  by  law,  that  he  is  a  resident  of,  and 
a  householder  within,  the  city  of  New  York,  specifying  the 
street  and  the  number,  or  other  sufficient  identification,  of 
the  building  where  he  resides. 

§  3280.  Sections  three  thousand  and  seventeen  to  three  fa  n.  y. 
thousand  and  twenty-two  of  this  act,  both  inclusive,  apply     State  Rep. 
to  a  judgment  rendered  in  either  of  those  courts,  and  to  the.  ^^ 

proceedings  subsequent  thereto,  and  in  the  action  wherein 
it  was  rendered  ;  except  that  the  transcript,  filed  in  the 
office  of  the  county  clerk,  must  be.  furnished  by  the  clerk 
of  the  district  court ;  that  a  judgment,  the  transcript  of 
which  has  been  so  filed,  is  deemed  to  be  a  judgment  of  the 
court  of  common  pleas  for  the  city  and  county  of  New 
York ;  and  that  an  execution,  upon  a  judgment  so  docketed, 
may  be  issued,  at  the  option  of  the  judgment  creditor, 
either  by  the  county  clerk,  directed  to  the  sheriff,  or  by  the 
clerk  01  the  district  court,  directed  to  a  marshal.  In  the 
latter  case,  it  must  be  in  the  same  form,  and  executed  in 
the  same  manner,  as  if  the  judgment  was  not  so  docketed. 

§  3881.  In  an  action,  brought  in  either  of  those  courts,    ||1086,1405. 
by  a  female,  to  recover  for  services  performed  by  her,  if  il24Con8oi. 
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the  plaintiff  recovecs  a  judgment  for  a  sum  not  exce  eding 
fifty  dollars,  exclusive  of  costs,  no  property  of  the  defend- 
ant is  exempt  from  levy  and  sale,  by  virtue  of  an  execution 
against  property,  issued  thereupon;  and,  if  such  an  execu- 
tion is  returned  wholly  or  partly  unsatisfied,  the  clerk  must, 
upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant,  for  the  sum  remain- 
ing uncollected.  A  defendant,  arrested  by  virtue  of  an 
execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  jail,  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged,  after  having  been  so 
confined  fifteen  days.  After  his  discharge,  an  execution 
against  his  person  cannot  be  Issued  upon  the  judgment, 
but  the  judgment  creditor  may  enforce  the  judgment  against 
property,  as  if  the  execution,  from  which  the  judgment 
debtor  is  discharged,  had  been  returned  without  his  being 
taken. 

S  14S4,  Con-  §  3SSS.  Section  three  thousand  one  hundred  and  thirty- 
sol.  Act.  one  of  this  act  applies  to  an  action  therein  specified, 
brought  in  a  district  court  of  the  city  of  New  York  ;  and 
costs  must  be  allowed  in  such  an  action,  as  prescribed  in 
that  section,  in  addition  to  the  costs  allowed  in  a  district 
court,  by  the  statutory  provisions  remaining  in  force  after 
this  chapter  takes  effect, 

ARTICLE  THIRD.     ' 

Provisions  bxclustvbly  applicable  to  the  Justicbs* 
Courts  op  Albany  and  Trot. 

§  82-28.  JariBdfction   in  cItU  ac-       g  82-25.  Docketing  judgments;  ez- 
tions.  ecution  thereapon. 

8884.  Id.;   upon  judgment  by 
confe«sion. 

MHow.  Pn      §  3888.  The  justices'  court  of  the  city  of  Albany,  and 
144.  the  justices*  court  of  the  city  of  Trov,  have  jurisdiction, 

each  within  the  city  where  the  Courtis  located,  of  an  action, 
of  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed 
in  sections  one  thousand  seven  hundred  and  thirty  seven, 
two  thousand  eight  hundred  and  sixty-one,  two  thousand 
eight  hundred  and  sixty-two,  and  two  thousand  eight  hun- 
dred and  sixty  three  of  this  act ;  and  also  of  an  action  to 
recover  a  penalty,  given  by  the  charter,  or  a  by-law  or  an 
ordinance  of  the  common  council  of  that  city,  where  the 
plaintiff  demands  judgment  for  a  sum,  not  exceeding  two 
hundred  dollars.  Neither  of  those  courts  has  jurisdiction 
of  any  other  civil  action  ;  but  this  section  does  not  affect 
thtf  jurisdiction  conferred,  by  the  statutoiy  provisions  re- 
maining in  force  after  this  chapter  takes  effect,  upon  either 
of  those  courts,  in  a  special  proceeding. 

§  3884.  The  jurisdiction  of  each  of  those  courts  extends 
also  to  the  taking  and  entry  of  a  judgment,  upon  the  con- 
fession of  a  defendant,  as  prescribed  in  title  sixth  of 
chapter  nineteenth  of  this  act,  where  the  sum  confessed 
dpes  not  exceed  fiv?  hundred  dollars. 
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§  3886.  The  provigions  of  sections  three  thousand  and 
seventeen  to  three  thousand  and  twenty-two  of  this  act, 
both  inclusive,  apply  to  a  judgment  rendered  in  either  of 
those  courts,  and  to  the  proceedings  subsequent  thereto, 
and  in  the  action  wherein  the  judgment  was  rendered ;  ex- 
cept that  the  transcript,  filed "  in  the  clerk's  office  of  the 
county  wherein  the  court  is  located,  must  be  furnished  by 
the  clerk  of  the  court,  in  which  the  judgment  was  ren- 
dered. 

TITLE  V. 

TJie  municipal  court  of  the  city  of  Rochester. 

%  82S6.  Proyipiona  of  chapter  19       §  8227.  Jurisdiction    in    actions 
generally  applicable  to  upon  contract, 

the  court andjudges. 

§8886.  The  provisions  of  chapter  nineteenth  of  this 
act,  excluding  titles  tenth  and  eleventh  thereof,  apply  to  the 
municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof  ;  except  so  far  a.s  they  are  inconsistent  with  the 
next  section,  or  with  any  other  special  provision  of  statute, 
remaining  unrepealed  after  this  chapter  takes  effect.  For 
the  purpose  of  applying  the  same,  the  court  is  deemed  a 
justice's  court ;  each  judge  thereof  is  deemed  a  justice  of 
the  peace  ;  and  the  city  of  Rochester  is  deemed  a  town  of 
Monroe  county. 

§  8887.  [AnCd  1881.]  The  municipal  court  of  the  city  of 
Rochester  has  jurisdiction  of  an  action  to  recover  damages 
upon  or  for  a  breach  of  contract,  express  or  implied,  other 
than  a  promise  to  many,  when  the  sum  claimed  does  not 
exceed  five  hundred  dollars. 


CHAPTEE  XXI. 

COSTS  AND  FEES. 

TITLE        I.— AWABDING    AND    ENFOKCING  PAYMENT    OF 

COSTS 

TITLE    II. — Fixing  the  amount  of  costs. 
TITLE  III. — Security  fob  costs. 
TITLE  IV. — General  provisions  relating  to  fees. 
TITLE    V. — Sums  allowed  as  fees. 

TITLE  I. 

Awarding  and  enforcing  payment  of  eogts. 

Article  1.  General  rcgulatione  respecting  the  awarding  of  coetB. 

2.  Begulations  respecting  the  awarding  of  costs  in  particu- 
lar cases. 
8.  Miscellaneous  provisions. 
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ARTICLE  FIRST. 
Genbbal  Regulations  respecting  the  awarding  of 

COSTS. 


S  8S28.  When  plaintiff  entitled  to 
coBts  of  courBC. 
8229.  When  defendant  entitled 
to  costs  of  coarse.  Rule 
ae  to  two  or  more  de- 
fendants. 

8280.  When   costs  are    discre- 

tionary. 

8281.  CostSf   where  several  ac- 

tions are    brought  on 
same  instrumenC  etc. 

8282.  Interlocutory  costs  upon 

issue  of  law. 
828S.  Id.  ;  how  collected. 


S  8284.  Costs, !  where  there  are 
several  issues  of  fact. 

828&  Id.;  after  discontinuance 
upon  answer  of  title. 

8286.  Costs  of  a  motion. 

8237.  The  foregoing  sections 
limited. 

3238.  Costs  npon  appeal  from 
final  judgment. 

8289.  Id. ;  upon  appeal  from  in- 
terlocutory judgment  or 
order. 

8240.  Id.;  in  a  special  proceed- 
ing. 


86  Hun,  279. 
92N.Y.8fi9. 
80  Hun,  800. 
8  How.  Pr. 

N.  S.  184. 


85  Hun,  182. 
91N.Y.600. 
25N.  Y. 


91  N.Y.  600. 
18  Abb.  N. 
C.60. 
2  N.Y. 
Supp.  78B. 


§  8288.  The  plaintiff  is  entitled  to  costs,  of  course,  upon 
the  rendering  of  a  final  judgment  in  his  favor,  in  either  of 
the  following  actions : 

8  N.  Y.  Supp.  830 ;  110  N.  Y.  538 ;  15  Civ.  Pro.  168 ;  112  N.  Y.  864 ;  ^ 
N.  Y.  State  Rep  645. 128  N.Y.  171,   135  N.Y.  268. 

1,  An  action,  triable  by  a  jury,  to  recover  real  property, 
or  an  interest  in  real  property  ;  or  in  which  a  claim  of  title 
Sta'te^Rep.   ^^  ^^  property  arises  upon  the  pleadings,  or  is  certified  to 
851.    have  come  in  question  upon  the  trial. 
68  N.  Y.  2.  An  action  to  recover  a  chattel.    But  if  the  value  of  the 

Sup^r.  ct.     chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as 
(J.  &  8.)  128.   flxe^j^  together  with  the  damages,  if  any,  awarded  to  him, 
is  less  than  fifty  dollars,  the  amount  of  his  costs  cannot  ex- 
ceed the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth, 
or  fifth  of  section  two  thousand  eight  hundred  and  sixty- 
three  of  this  act.  But  if,  in  an  action  to  recover  damages 
for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
criminal  conversation,  seduction,  or  malicious  prosecution, 
the  plaintiff  recovers  less  than  fifty  dollars  damages,  the 
amount  of  his  costs  cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the 
foregoing  subdivisions  of  this  section,  in  which  the  com- 
plaint demands  judgment  for  a  sum  of  money  only.  But 
the  plaintiff  is  not  entitled  to  costs,  under  this  subdivision, 
unless  he  recovers  the  sum  of  fifty  dollars  or  more. 

§  8289.  The  defendant  is  entitled  to  costs,  of  course, 

upon  the  rendering  of  final  judgment,  in  an  action  specified 

in  the  last  section,  unless  the  plaintiff  is  entitled  to  costs, 

44  Hun,  491.   as  therein  prescribed.    But  where,  in  such  an  action  against 

14  Civ.  Pro.   two  or  more  defendants,  the  plaintiff  is  entitled  to  costs 

25  N.  Y.        against  one  or  more,  but  not  against  all  of  them,  none  of 

State  Rep.   the  defendants  are  entitled  to  costs,  of  course.    In  that 

837.   case,  costs  may  be  awarded,  in  the  discretion  of  the  court, 

to  any  defendant,  against  whom  the  plaintiff  is  not  entitled 

to  costs,  where  he  did  not  unite  in  an  answer,  and  was  not 

united  in  interest,  with  a  defendant,  against  whom  the 

D^aintiff  is  entitled  to  co^ts. 


12  Abb 
G.838. 


N. 


85  N.Y.  528. 
80  Hun,  395. 
9  Civ.  Pro. 
187. 


128  N.Y.  171. 
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§  8280.  Except  as  prescribed  in  the  last  two  sections,  49  n.  y. 

the  court  may,  in  its  discretion,  award  costs  to  any  party,  fj^^  .^x 

upon  the  rendering  of  a  final  judgment.  5  biv.  Pra 

20  Week.  Dig.  377 ;  103 1!^.  Y.  874 ;  3  How.  Pr.  N.  S.  184.  306,  323. 

§  3281.  Where  two  or  more  actions  are  brought,  in  a  24Hur,i35 
case  specified  in  section  four  hundred  and  fifty-four  of  this   n  Abb.  N. 
act,  or  otherwise  for  the  same  cause  of  action,  against  per-  ^\jl^  ^ 
sons  who  might  have  been  joined  as  defendants  in  one  ac-  n.  S.  624. 
tion,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one 
action,  which  shall  be  at  his  election.    But  this  prohibition 
does  not  apply  to  a  case  where  the  plaintiff  joins  as  defend- 
ants, in  each  action  brought,  all  the  persons  liable,  not 
previously  sued,  who  can,  with  reasonable  diligence,  be 
found  within  the  State ;  or,  if  the  action  is  brought  in  a 
superior  city  court,  or  the  marine  court  of  the  city  of  New 
York,  or  a  county  court,  within  the  city  or  county,  as  the 
case  may  be,  where  the  court  is  located. 

§  3238.  Where  an  issue  of  law  and  an  issue  of  fact  are 
Joined,  between  the  sariie  parties  to  the  same  action,  and  the 
issue  of  fact  remains  undisposed  of,  when  an  interlocutory 
judgment  is  rendered  upon  the  issue  of  law  ;  the  inter- 
locutory judgment  may,  in  the  discretion  of  the  court,  deny 
costs  to  either  party,  or  award  costs  to  the  prevailing  party, 
either  absolutely,  or  to  abide  the  event  of  the  trial  of  the 
issue  of  fact. 

§  3233.  Section  seven  hundred  and  seventy-nine  of  this 
act  applies  to  interlocutory  costs,  awarded  as  prescribed  in 
Uie  last  section,  as  if  they  were  costs  of  a  motion. 

§  8234.  In  antaction  specified  in  section  three  thousand  go  Hun,  284. 
two  hundred  and  twenty-eight  of   this  act,  wherein  the  35  id.  50. 
complaint  sets  forth  separately  two  or  more  causes  of  ac-   g|^  J^-  ^ 
tion,  upon  wKich  issues  of  fact  are  joined,  if  the  plaintiff  42 1,1^  lec. 
recovers  upon  one  or  more  of  the  issues,  and  the  defendant  22  Abb.  N. 
upon  the  other  or  others,  each  party  is  entitled  to  costs  ^In  y 
against  the  adverse  party,  unless  it  is  certified  that  the  sub-     state  Rep. 
stantial  cause  of  action  was  the  same  upon  each  issue  ;  in  545. 

which  case,  the  plaintiff  only  is  entitled  to  costs.     Costs,  to  ?5  ^o.J''^^* 
which  a  party  is  so  entitled,  must  be  included  in  the  final   115  n.y.ito. 
judgment,  by  adding  them  to,  or  offsetting  them  against,   135  id.  'ies. 
the  sum  awarded  to  the  prevailing  party  ;  or  otherwise, 
as  the  case  requires.    But  this  section  does  not  entitle  a 
plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  three  thousand  two  hundred  and  twenty  eight  of 
this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in 
that  subdivision. 

§  8235.  Where  an  action,  brought  before  a  justice  of  28  Hun,  12. 
the  peace,  or  in  a  district  court  of  the  city  of  New  York,   82  id.  2^ 
or  a  justices'  court  of  a  city,  has  been  discontinued,  as  Jg^.  ^*      * 
prescribed  by  law,  upon  the  delivery  of  an  answer,  show-^ 
ing  that  title  to  real  property  will  come  in  question  ;  and 
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a  new  action,  for  the  same  cause,  has  been  commenced 
in  the  proper  court ;  the  party,  in  whose  favor  final  judg- 
ment is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  i  i  rendered  therein,  in 
favor  of  the  defendant,  npon  trial  of  an  issue  of  fact  the 
plaintiff  is  entitled  to  costs,  unless  it  is  certified,  that  the 
title  to  real  property  came  in  question  on  the  trial. 

§  3236.  Costs,  upon  a  motion  in  an  action,  where  the 
costs  thereof  are  not  specially  regulated  in  this  act,  or  upon 
a  reference  made  pursuant  to  sections  six  hundred  and 
twenty-three,  six  hundred  and  twenty-four,  eight  hundred 
and  twenty-seven,  or  one  thousand  and  fifteen  of  this  act, 
may  be  awarded,  either  absolutely  or  to  abide  the  event  of 
the  action,  or  of  the  reference,  to  any  party  in  the  discre- 
tion of  the  court  or  judge. 

§  3237.  The  foregoing  sections  of  this  article  do  not 
affect  the  recovery  of  costs  upon  an  appeal. 

12C  N.Y.  C68.      §  3238.  Upon  an  appeal  from  the  final  judgment  in  an 
action,  the  recovery  of  costs  is  regulated  as  follows  : 

1.  In  an  action  specified  in  section  three  thousand  two 
hundred  and  twenty -eight  of  this  act,  the  respondent  is 
entitled  to  costs  upon  the  affirmance,  and  the  appellant 
upon  the  reversal,  of  the  judgment  appealed  from  ;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discre- 
tion of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judg- 
ment appealed  from  is  affirmed  in  part,  and  reversed  in 
part,  costs  may  be  awarded  in  like  manner,  in  the  discretion 
of  the  court. 

8  Civ.  Pro.       §  3239.  Upon  an  appeal  from  an  interlocutory  judg- 
302.  ment  or  an  order,  in  an  action,  costs  are  in  the  discretion  of 

46  Hun, 444.   ^j^^  ^ourt,  and  may  be  awarded  absolutely,  or  to   abide  the 
event,  except  as  follows  : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or 
refusing  a  new  trial,  and  the  decision  upon  the  appeal  re- 
fuses a  new  trial,  the  respondent  is  entitled,  of  course,  to 
the  costs  of  the  appeal. 

2,  Where  an  appeal  is  taken  from  an  order,  refusing  a 
new  trial,  and  an  appeal  is  also  taken  from  the  judgment 
rendered  upon  the  trial,  neither  party  is  entitled  to  the  costs 
of  the  appeal  from  the  order. 

ST  ilun,459.  §  3240.  [Am*d  1881.]  Costs  in  a  special  proceeding,  in- 

Id.  .5'J2.'  stituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special 

^9  n""y^^'  proceeding,  taken  to  a  court  of  record,  where  the  costs 

Siper.  ct.  thereof   are  not  specially  regulated  in  this  act,  may  be 

(J.&s.)48r.  awarded  to  any  party,  in'the  discretion  of  the  court,  at  the 

64  How.  1  r.  jates  allowed  for  similar  services,  in  an  action  brought  in  the 

13  Abb.  N.  same  court,  or  an  appeal  from  a  judgment  taken  to  the 

c.  371.  *     *  same  court,  and  in  like  maimer, 

mN.Y.m  lOa  N.Y.  874;  46  Hun,  534. 
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ARTICLE  SECOND. 

HsatTLATIONS  RESPECT  TNG  THE  AWARDING    OF  CoSTS  lit  ) 

PARTICULAR  CaSES. 


§  8^1.  Costs  against  the  State ; 

how  paid. 
8242.  Costs  wnere  action  brought 

by  people,  on  relation  of 

private  person. 
3248.  Id. ;  for  the  benefit  of  a 

county,  etc. 


§  8244.  Costs,  against  &    school 

officer. 
8245.  Id.;  against  a  municipal 

corporation. 
S246.  Id. ;  by  or  against  an  ex> 

ecntor,  etc. 
8247.  Costs  In  case  of  transfer, 

etc.,  of  cause  of  action. 

§  3841.  Where  costs  are  awarded  against  the  people  of 
the  State,  in  an  action  or  a  special  proceeding  brought,  by 
a  public  officer,  pursuant  to  any  provision  of  law,  and  the 
proceedings  have  not  been  stayed,  by  appeal  or  otherwise ; 
the  comptroller  must  draw  his  warrant  upon  the  treasurer, 
for  the  payment  of  the  costs,  out  of  any  money  in  the 
treasury,  appropriated  for  that  purpose,  upon  the  produc- 
tion to  him  of  an  exemplified  copy  of  the  judgment,  or 
order  awarding  the  costs,  and,  where  the  amount  is  not 
fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in 
either  case,  with  a  certificate  of  the  Attorney-General,  to 
the  effect  that  the  action  or  special  proceeding  was  brought 
pursuant  to  law.  The  fees  of  the  clerk,  for  the  exempli- 
fied copy,  must  be  certified  thereupon  by  him,  and  included 
in  the  warrant. 

§  3242.  Where  an  action  is  brought,  in  the  name  of  the 
people  of  the  State,  upon  the  relation  of  a  private  corpora- 
tion or  individual,  as  prescribed  in  section  one  thousand 
nine  hundred  and  eighty-six  of  this  act,  a  judgment, 
awarding  costs  to  the  defendant,  must  award  them,  against 
the  relator,  in  the  first  instance  ;  and  against  the  people, 
only  in  case  an  execution,  issued  thereupon  against  the 
property  of  the  relator,  is  returned  unsatisfied. 

§  3243.  In  an  action  or  a  special  proceeding,  brought  in 
the  name  of  the  people  of  the  State,  to  recover  money  or 
property,  or  to  establish  a  right  or  claim,  for  the  benefit  of 
a  county,  city,  town,  or  village,  costs  shall  not  be  awarded 
against  the  people ;  but,  wbere  they  are  awarded  to  the 
defendant,  they  must  be  awarded  against  a  body  for  whose 
benefit  the  action  or  special  proceeding  was  brought. 

§  3244.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an 
action  against  a  school  officer,  or  a  supervisor,  on  account  of 
an  act  performed  by  him,  by  virtue  of,  or  imder  color 
of  his  office ;  or  on  account  of  a  refusal  or  an  omission  to 
perform  a  duty  enjoined  upon  him  by  law ;  where  his  act, 
refusal,  or  omission  might  have  been  the  subject  of  an  ap- 
peal to  the  State  superintendent  of  public  instruction,  and 
where  it  is  certified  that  it  appeared,  upon  the  trial,  that 
the  defendant  acted  in  good  faith.  But  this  section  docs 
not  apply  to  an  action  for  a  penalty  ;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superin- 
tendent^ 


112N.Y.1I7 


m 


costs. 


§§3245-^248 


n  Hnn,  420. 
Z'i  Id.  526. 
40  Id.  158. 
4  i  Id.  173. 
46  IJ.  805. 
1()6  N.Y.  64. 
106  Id.  667. 

20  Hun,  14. 
Id.  589. 

66  N.  Y. 
Super.     Ct. 
(J.<&ft.)48». 
111.  562. 

21  N.Y. 
btatc  Kep. 

959. 
Id.  965. 


§  3845.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an 
action  against  a  municipal  corporation,  in  which  the  com- 
plaint demands  a  judgment  for  a  sum  of  money  only ; 
unless  the  claim,  upon  which  the  action  is  founded,  was, 
before  the  commencement  of  the  action,  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  the  corporation. 

§  3246.  In  an  action,  brought  by  or  against  an  executor 
or  administrator,  in.  his  representative  capacity,  or  the 
trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as 
in  an  action  by  or  against  a  person,  prosecuting  or  defend- 
ing in  his  own  right,  except  as  otherwise  prescribed  in 
sections  one  thousand  eight  hundred  and  thirty-five  and 
one  thousand  eight  hundred  and  thirty-six  of  this  act ; 
but  they  are  exclusively  chargeable  upon,  and  collectible 
from  the  estate,  fund,  or  person  represented,  unless  the 
court  directs  them  to  be  paid,  by  the  party  personally,  for 
mismanagement  or  bad  faith  in  the  prosecution  or  defence 
of  the  action. 

§  3247.  Where  an  action  is  brought,  in  the  name  of 
another,  by  a  transferee  of  the  cause  of  action,  or  b^  any 
other  person,  who  is  beneficially  interested  therem  ;  or 
where,  after  the  commencement  of  an  action,  the  cause  of 
action  becomes,  by  transfer  or  otherwise,  the  property  of  a 
person,  not  a  party  to  the  action  ;  the  transferee,  or  other 
person  so  interested,  is  liable  for  costs,  in  the  like  cases, 
and  to  the  same  extent,  as  if  he  was  the  plaintiff  ;  and, 
where  costs  are  awarded  against  the  plaintiff,  the  court 
™ay»  by  order,  direct  the  person  so  liable  to  pay  them. 
^  Except  in  a  case,  where  he  could  not  have  been  lawfully 

6  (»  ^  -^ .  ^^  ^  directed  to  pay  costs,  personally,  if  he  had  been  a  party, 
as  prescribed  in  the  last  section,  his  disobedience  to  the 
order  is  a  contempt  of  court.  But  this  section  does  not 
apply  to  a  case,  where  the  person  so  beneficially  interested, 
is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  bene- 
ficial interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered,  as  compensation  for  his  services  in  the 
action. 

ARTICLE  THIRD. 
Miscellaneous  Provisions. 


1  city  Ct 

483. 

51  N.  Y. 
Super.  Ct 
(J.  &S.)51. 
86  N.Y.  623. 
95  Id.  869. 
58  N.  Y. 
Super.     Ct. 
(J  &  S.)  178. 
8  N.Y. 
State  Rep. 
106. 
130  N.Y.482. 


I  8250.  This  title  not  to  affect 
special  proyisioiu  of 
law. 


S  8248.  Certificate  entitling  party 
to  costs  or  increased 
coats. 

8849.  Costs  against  Infant  plain- 
tiff,  collectible  of  guard- 
ian ad  litem. 

§  3243.  Where,  upon  the  trial  of  an  action,  the  title  to 
real  property  comes  in  question,  or  any  fact  appears, 
whereby  either  parly  becomes  entitled  to  costs,  or  to  the 
increased  costs  specified  in  section  three  thousand  two  hun- 
dred and  fifty -eight  of  this  act,  the  judge  presiding  at  the 
trial,  or  the  referee,  must,  upon  the  application  of  the  party 
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to  be  T)eDefited  thereby,  either  before  or  after  the  verdict, 
report,  or  decision  is  rendered,  make  a  certificate,  stating 
the  fact.  Such  a  certificate  is  the  only  competent  evidence, 
as  to  the  matter,  before  the  taxing  officer. 

§  8849.  Where  costs  are  awarded  against  an  infant 
plaintiff,  they  may  be  coDected,  by  execution  or  otherwise, 
from  his  guardian  ad  litem,  in  like  mannner  as  if  the  latter 
Tvas  the  plaintiff. 

§  8850.  This  title'  does  not  affect  any  provision  con- 
tained elsewhere  in  this  act,  or  in  any  other  statute,  remain- 
ing unrepealed  after  this  chapter  takes  effect ;  whereby  the 
award  of  costs  is  specially  regulated,  in  a  particular  caise, 
otherwise  than  as  prescribed  in  this  title. 

TITLE  II. 

Fixing  the  amount  of  costs. 

ARTiCLa  1.  SnniB  allowed  as  costs  ;  disbnrsements. 
2.  Taxation  of  costs. 


ARTICLE  FIRST. 
Sums  allowed  as  Costs  ;  Disbub6BMekts» 


S  8S61.  Amonnt  of  costs  gener- 
ally. 

8SB2.  Additional  allowance  to 
plaintiff  in  foreclosure, 
partition,  etc. 

8SK8.  Additional  allowance  to 
either  party  in  difflcolt 
cases,  etc. 

8254.  Allowances  under  the  fore- 

going sections  limited. 

8255.  Costs  upon  ^adjournment 

of  trial. 


%  3266.  Bisbursements  to  be  in- 
cluded in  bill  of  costs. 

8257.  Increased  damages  not  to 
carry  increased  costs. 

3258.  When  defendant  entitled 
to  increased  costs. 

8250.  Increased  disbursements 
not  allowed. 

8260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect 

special    provii^ions    of 
law. 


§  8251.  Costs,  awarded  to  a  party  to  an  action,  must  be  $  1276,  con. 
*at  the  following  rates :  sol.  Act. 

1.  To  the  plaintiff :  Sao"^*""^*  ^' 
For  all  proceedings,  before  notice  of  trial,  in  an  action  ge  Hun,  592. 

specified  in  section  four  hundred  and  twenty  of  this  act,   JJ^How.  Pr. 
fifteen  dollars ;  in  every  other  action,  twenty-five  dollars.        '^'^ 

For  each  additional  defendant  served  with  the  summons, 
not  exceeding  ten,  two  dollars ;  and  for  each  necessary 
defendant,  in  excess  of  that  number,  served  with  the  sum- 
mons, one  dollar.  ;x». 

For  procuring  tne  appointment  of  a  guardian  or  guard-  116N.Y.416. 
ians  ad  litem,  for  one  or  more   infant  defendants,  ten  ^5  N.  Y. 
dollars.  State  Be^ 

For  procuring  an  injunction  order ;  or,  in  the  marine  i35N.y.  268. 
court  of  the  city  of  New  York,  an  order  of  arrest ;  ten  J??^*'»  ^^^ 
dollars.  ^^^• 

2.  To  the  defendant : 

For  all  proceedings,  before  notice  of  trial,  except  as 
otherwifcfe  prescribed  m  this  article,  ten  dollars. 


506. 
82  Hun,  551. 
8  How.  Pr. 
N.  S.  169. 
28N.  Y. 
State  Bep. 
585. 
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IC  Week.  3.  To  either  party : 

S*1&aJ?'Pr        "^^^  ^^  proceedings,  after  notice  of  trial,  and  before  trial, 
482.  *   except  as  otherwise  prescribed  in  this  article,  fifteen  dol- 

8  CtY.  Pro.    lars. 

^Abb  N  taking  the  deposition  of  a  witness  or  of  a  party,  as 

0. 404.  prescribed  in  section  eight  hundred  and  seventy,  section 

eight  hundred  and  seventy-one,  or  section  eight  hundred 
and  ninety -three  of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  comniis 
sion,  or  to  letters  rogatory,  issued  as  prescribed  in  sections 
eight  hundred  and  eighty -eight,  nine  hundred  and  twelve, 
nine  hundred  and  thirteen,  and  three  thousand  one  hun- 
dred and  seventy-one  of  this  act,  ten  dollars. 
For  the  trial  of  an  issue  of  law,  twenty  dollars. 
)  *■/  o  V.^^H  f»^      For  the  trial  of  an  issue  of  fact,  thirty  dollars  ;  and, 

where  the  trial  necessarily  occupies  more  than  two  days,  ten 
dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars  ;  and, 
where  the  case  necesswly  contains  more  Uian  fifty  folios, 
ten  dollars  in  addition  thereto. 

For  making  and  serving  amendments  to  a  case,  ten  dol- 
lars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  appli- 
cation for  judgment  upon  a  special  verdict,  the  same  sums 
as  upon  an  appeal,  as  prescribed  in  subdivision  fourth  of 
this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in 
section  tliree  thousand  two  hundred  and  thirty-six  of  this 
act,  to  each  party  to  whom  costs  are  awarded,  a  sum  fixed 
by  the  court  or  judge,  not  exceeding  ten  dollars  besides 
necessary  disbursements  for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting 
the  same,  for  all  proceedings  after  the  granting  of,  and  be- 
fore the  new  trial,  twenty-nve  dollars. 

For  one  term  of  the  marine  court  of  the  city  of  New 
Tork,  at  which  the  cause  is  necessarily  on  the  calendar, 
and  for  each  term  of  the  circuit  court,  or  trial  term,  or 
special  term,  of  the  supreme  court,  a  superior  city  court,  or 
a  county  court,  not  exceeding  five,  at  which  the  cause  is 
necessarily  on  the  calendar,  excluding  the  term  at  which  it 
is  tried,  or  otherwise  finally  disposed  of  ;  ten  dollars. 
1 1276,  Con-       4.  To  either  party,  upon  an  appeal  to  the  supreme  court, 
8oi.  Act.        from  an  inferior  court ;  or  upon  an  appeal  to  the  general 
66^How.  Pr.   ^gyj^  Qf  |.jjg  supreme  court,  or  of  a  superior  city  court,  or 
31  Hun,  428.   of  the  marine  court  of  the  city  of  New  lf)rk,  taken  from 
64  N.  Y.       an  interlocutory  or  final  judgment,  or  from  an  order  grant- 
S^^^s )  5&0    ^^S  ^^  refusing  a  new  trial,  rendered  or  made  in  the  same 
47 Hun, 455!   court,  or  in  a  circuit  court;  or  upon  an  appeal  to  the 
81 N.  Y.        court  of  common  pleas  for  the  city  and  county  of  New 
7^!    ^^^^*  from  the  marine  court  of  that  city ;  or  upon  an  appli- 
cation to  a  general  term  for  a  new  trial,  or  for  judgment 
upon  a  verdict,  rendered  subject  to  the  opinion  of  the 
court,  or  where  exceptions  are  ordered  to  be  heard,  in  the 
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first  instance,  at  the  general  term  : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  marine  court  of  the  city  of 
New  York,  at  which  the  cause  is  necessarily  on  the  calen- 
digr ;  and  for  each  general  term,  not  exceeding  five,  of  the 
supreme  court,  or  of  a  superior  city  court,  at  which  the 
cause  is  necessarily  on  the  calendar,  excluding  the  term  at 
which  it  is  argued,  or  otherwise  finally  disposed  of  ;  ten 
dollars. 

5.  To  either  party,  upon  an  appeal  to  the  Court  of  ap- 
peals : 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause  Is 
on  the  calendar,  excluding  the  term  at  which  it  is  argued, 
or  oUierwise  finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  Court  of  appeals,  the 
court  may,  in  its  discretion,  also  award  damages,  by  way  of 
costs,  for  die  delay,  not  exceeding  ten  per  centum  upon  the 
amount  of  the  judgment ;  or,  where  it  was  irendered  upon 
an  appeal,  upon  the  amount  of  the  original  judgment. 

§  3868.  Where  the  action  is  brought  to  foreclose  a  l^*'^  ^ 
mortgage  upon  real  property ;  or  for  the  partition  of  real  rj  *  ^' 
property ;  or  to  procure  an  adjudication  upon  a  will  or  other  /  '  O  K.*^  ^  t  C  3 
mstrument  in  writing ;  or  to  compel  the  determination  of  a 
claim  to  real  proper^r ;  or  where,  in  any  action,  a  warrant 
of  attachment  against  property  has  been  issued ;  the  plain- 
tiff, if  a  final  judgment  is  rendered  in  his  favor,  and  he  re- 
covers costs,  is  entitled  to  recover,  in  addition  to  the  costs 
prescribed  in  the  last  section,  the  following  percentages,  to 
be  estimated  upon  the  amount  found  to  be  due  upon  the 
mortgage ;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or 
the  claim  to  which  is  determined ;  or  the  value  of  the  prcm- 
erty  attached,  not  exceeding  the  sum  recovered,  or  claimea  ; 
as  the  case  may  be  : 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per 
centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred 
dollars,  ^ye  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  Is  settled  before  Judgment,  the 
plaintiff  is  entitled  to  a  percentage  upon  the  amount  paid  or 
secured  upon  the  settlement,  at  one  half  of  those  rates.  In 
an  action  to  foreclose  a  mortgage  upon  real  property,  where 
a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judgment 
directs  the  sale  of  the  whole  property,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  thirty-seven  of  this  act, 
the  percentages, 'specified  in  this  section,  must  be  computed 
upon  the  whole  sum,  unpaid  upon  the  mortgage.  But  if  it 
directs  the  sale  of  a  part  only,  as  prescribed  in  section  one 
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4  Month.  L. 
Bui.  8. 

80  Hun,  466. 

81  Id.  10. 
Id.  884. 

16   Week. 
Dig.  480. 
14  Abb.  N. 
O.  496.     . 
89  Han,  56G. 
85  N.  Y. 
State  Rep. 
624. 

108N.Y.237. 


96  Htin,  89. 
81  Id.  10. 
HI  Week. 
Dig.  387. 


%  1277,  Con- 
BOi.  Act. 
26N.  Y. 
State  Rep. 
84. 


4   Civ. 
148. 

91  N.  Y. 
18   Abb 
C  242. 
4Dem. 

Pro. 

374. 

..  N. 

385. 

125  NY.  186. 
29   Abb.  N. 
C.  144. 

thousand  six  hundred  and  thirty -six  of  this  act,  they  must 
be  computed  upon  the  sum  actually  due ;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remain- 
der, or  a  part  thereof,  the  percentages  must  be  computed 
upon  the  amount  then  due  :  but  the  aggregate  of  the  per- 
centages shall  not  exceed  the  sum,  which  would  have  been 
allowed,  if  the  entire  sum  secured  bvthe  mortgage  had  been 
due,  when  final  judgment  was  rendered. 

§  3853.  In  an  action,  brought  to  foreclose  a  mortgage 
upion  real  property  ;  or  for  the  partition  of  real  property ; 
or  in  a  difficult  and  extraordinary  case,  where  a  defence 
has  been  interposed,  in  any  action ;  the  court  may  also,  in 
its  discretion,  award  to  any  party  a  further  sum,  as  follows : 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due  or  claimed 
to  be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two 
hundred  dollars. 

61  How.  Pr.  305.  128  N.  Y.  129.    133  Id.  239.    138  Id.  255.  I  H  O . Vi  •') .  ^  ^  ^ 

2.  In  any  other  case,  specified  in  this  section,  a  sum  not 
exceeding  five  per  centum  upon  the  sum  recovered,  or 
claimed,  or  the  value  of  the  subject-matter  involved. 

§  8854.  But  all  the  sums  awarded  to  the  plaintiff,  as 
prescribed  in  section  three  thousand  two  hundred  a!:d  fifty- 
two  of  this  act,  or  to  a  party  or  two  or  more  parties  on  the 
same  side,  as  prescribed  in  the  last  sentence  of  section  three 
thousand  two  hundred  and  fifty-one  of  this  act,  and  in  sub- 
division second  ot  the  last  section,  cannot  exceed,  in  the 
aggregate,  two  thousand  dollars. 

§  8255.  Where  an  application  is  made  to  a  court  or  a 
referee,  to  adjourn  a  trial,  the  payment  to  the  adverse  party 
of  a  sum  not  exceeding  ten  dollars,  or,  in  the  marine  court 
of  the  city  of  New  York,  a  sum  not  exceeding  five  dollars, 
besides  the  fees  of  his  witnesses,  and  other  taxable  disburse- 
ments, already  made  or  incurred,  which  are  rendered  in- 
effectual by  the  adjournment,  may  be  required,  as  a  condi- 
tion of  granting  the  adjournment. 

§  3256.  [Am'd  1892.]  A.  party  to  whom  costs  are  awarded 
in  an  action,  is  entitled  to  include,  in  his  bill  of  costs,  his 
necessary  disbursements,  as  follows  :  The  legal  fees  of  wit>- 
nesses,  and  of  referees  and  other  officers ;  the  reasonable 
compensation  of  commissioners  taking  depositions ;  the  legal 
fees  for  publication,  where  publication  is  directed,  pursuant 
to  law ;  the  legal  fees  paid  for  a  certified  copy  of  a  deposi- 
tion, or  other  papers,  recorded  or  filed  in  any  public  office, 
necessarily  used  or  obtained  for  use  on  the  trial ;  copies  of 
opinions  and  charges  of  judges  ;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule 
of  the  court ;  prospective  charges  for  the  expenses  of  enter- 
ing and  docketing  the  judgment;  and  the  sheriff's  fees  for 
receiving  and  returning  one  execution  tbereon,' including  the 
search  for  property;  and  snoh  otherrensonnbleandnecessai-y 
expenses  as  are  tax  ible,  according  to  the  course  and  practice 
of  the  court,  or  by  express  provision  of  law.  a* 
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§3257.  A  plaintiff,  who  recovers  double  or  other  In- 
oreased  damages,  does  not  thereby  become  entitled  to  more 
tlian  single  costs  ;  except  where  it  is  otherwise  specially  pre- 
scribed by  law. 

§  8858.  In  either  of  the  following  cases,  a  defendant,   80Hnn,895 
in  whose  favor  a  tinal  judgment  is  rendered,  in  an  action  g^j?^^     • 
-wherein  the  complaint  demands  judgment  for  a  sum  of  is  civ.Pro. 
money  only,  or  to  recover  a  chattel ;  or  a  final  order  is  888. 
made,  in  a  special  proceeding  instituted  bv  a  State  writ,  is  ^  ^-  ^' 
entitled  to  recover  the  costs,  prescribed  in  section  three    ^  "Ff*  ^  V  q 
thousand  two  hundred  and  fifty-one  of  this  act,  and,  in  ad-  f  <l  ji^i/  4*  , 
dition  thereto,  one-half  thereof  :  t> t>-o- A..7  y 3 

1.  Where  the  defendant  is  or  was  a  public  officer,  ap- 
pointed or  elected,  under  the  authority  of  the  State,  or  a 
person  sx>ecially  appointed,  according  to  law,  to  perform  the 
duties  of  such  an  officer ;  and  the  action  or  special  proceed- 
ing was  brought  by  reason  of  an  act,  done  by  him  by  virtue 
of  his  office,  or  an  alleged  omission  by  him,  to  do  an  act, 
which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant, 
by  reason  of  an  act  done,  by  the  command  of  such  an  officer 
or  person,  or  in  his  aid  or  assistance,  touching  the  duties  of 
the  office  or  appointment. 

8.  Where  the  action  was  brought  against  the  defendant, 
for  taking  a  distress,  making  a  sale,  or  doing  any  other  act, 
by  or  under  color  of  authority  of  a  statute  of  this  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
I)er8on,  specified  herein,  unites  m  his  answer  with  a  person 
not  entitled  to  such  additional  costs. 

§  3859.  The  increase,  specified  in  the  last  section,  does 
not  extend  to  the  disbursements ;  and  an  officer,  witness,  or 
juror,  is  not  entitled  to  any  other  fee  in  the  action,  except 
the  single  fee  allowed  by  law  for  his  services. 

§  8860.  Where  an  action,  specified  in  section  three 
thousand  two  hundred  and  twenty-eight  of  this  act,  is 
settled  before  judgment,  no  greater  sum  shall  be  demanded 
as  costs,  than  at  the  rates  prescribed  by  section  three  thou- 
sand two  hundred  and  fifty-one  of  this  act. 

§3861.  This  article  does  not  affect  any  provision  con- 
tained elsewhere  in  this  act,  or  in  any  other  statute  remaining 
unrepealed  after  this  act  takes  effect,  whereby  the  amount 
of  costs  is  specially  fixed,  in  a  particular  case,  otherwise 
than  as  prescribed  in  this  article. 
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ARTICLE  SECOND. 
Taxation  of  Costs. 

I  8202.  Costs;  how  taxed.  Allow-  §  8265.  Review  of  taxation. 

ances,  etc. ;  how  com-  3286.  Duty  of  taxing  oflacer. 

pnted.  8267.  Affidavit  respecting  dis- 

3268.  Notice  of  taxation.  bursements. 
8264.  Betaxation. 

2  Civ.  Pro,  §3268.  Costs  must  be  taxed  by  the  clerk,  upoD  the  ap- 
MAlih  w r  P^^c**^^'^  ^^  t^®  party  entitled  thereto ;  except  that  the 
461.  court  may  direct,  that  interlocutory  costs,  or  costs  in  a 

special  proceeding,  be  taxed  by  a  judge.  The  clerk  must 
insert,  in  the  judgment  or  final  order,  the  amount  of  the 
costs,  as  taxed.  In  a  case  where  the  costs  are  in  the  dis- 
cretion of  the  court,  the  report  or  decision,  or  the  direction 
of  the  court  for  final  judgment,  upon  a  default,  or  after  a 
jury  trial,  must  specify  which  party  or  parties  are  entitled 
to  costs  ;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  three 
thousand  two  hundred  and  fifty-two  of  this  act,  must  be 
computed  by  the  clerk  upon  the  taxation  :  but  the  value  of 
property,  required  to  be  ascertained  for  that  purpose,  must 
be  ascertained  by  the  court,  unless  it  has  been  fixed  by  the 
decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered ;  except  that,  in  case  of  actual 
partition,  it  must  be  determined  by  the  commissioners. 

T  N.  Y.  §  3S68.  Costs  may  be  taxed,  upon  notice  to  the  attorney 

state  itep.  fQj.  each  adverse  party,  who  has  appeared,  and  is  interested 
'  in  reducing  the  amount  thereof.  Notice  of  taxation  must 
be  served,  not  less  than  five  days  before  the  taxation  ;  un- 
less the  attorneys,  serving  and  served  with  the  notice,  all 
reside,  or  have  their  offices,  in  the  city  or  town,  where  the 
costs  are  to  be  taxed  ;  in  which  case,  a  notice  of  two  days 
is  suflacient.  A  copy  of  the  bill  of  costs,  specifying  the 
items,  with  the  disbursements  stated  in  detail,  must  be 
served  with  the  notice  of  taxation. 

136N.Y.211.  §  3864.  Costs  may  also  be  taxed  without  notice.  But 
where  they  are  so  taxed,  notice  of  retaxation  thereof  must, 
immediately  afterwards  be  given,  as  prescribed  in  the  last* 
section,  by  the  party  at  whose  instance  they  were  taxed  ;  in 
default  whereof,  the  court  must,  upon  the  application  of  a 
party  entitled  to  notice,  direct  a  retaxation,  with  costs  of  the 
motion,  to  be  paid  by  the  party  in  default.  The  court  may, 
in  its  discretion,  upon  the  application  of  a  party  interested, 
direct  a  retaxation  of  costs  at  any  time.  Any  sum,  de- 
ducted upon  a  retaxation,  must  be  credited  upon  the  execu- 
tion, or  other  mandate  issued  to  enforce  the  judgment. 

§  3865.  A  taxation  or  a  retaxation  may  be  reviewed  by 
the  court,  upon  a  motion  for  a  new  taxation.  The  order, 
made  upon  such  a  motion,  may  allow  or  disallow  any  item, 
objected  to  before  the  taxing  oflScer,  in  which  case,  it  has 
the  effect  of  a  new  taxation  ;  or  it  may  direct  a  new  taxa- 
tion before  the  proper  officer,  specifying  the  grounds  or  tli« 


2»8. 
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proof,  upon  which  the  item  may  be  allowed  or  disallowed 
by  him. 

§  3866.  An  oflBcer,  authorized  to  tax  costs  in  an  action  37Hun,2Tt 
or  a  special  proceeding,  must,  whether  the  taxation  is  op- 
posed, or  not,  examine  the  bills  presented  to  him  for  taxa- 
tion ;  must  satisfy  himself  that  all  the  items  allowed  by  him 
are  correct  and  legal ;  and  must  strike  out  all  charges  for 
fees,  other  than  the  prospective  charges  expressly  allowed' 
by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

§  3267.  A  charge,  for  the  attendance  of  a  witness,  can-  87  Han,27i. 
not  be  allowed  without  an  affidavit,  stating  the  number  of  52q^^^*  ^'* 
days  of  his  actual  attendance ;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A 
charge,  for  a  copy  of  a  document  or  paper,  cannot  be 
allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and 
appears  to  have  been  necessarily  incurred,  and  to  be  reason- 
able in  amount. 

TITLE  III. 

Security  for  GosU, 

%  S268.  When     defendant  may  §  8274.  Notice  of  exception  ;  Id., 

require     secnrity  for  of  juetification. 

coBtB.  8275.  Justification  of  saretiea. 

8269.  Id. ;     after    action  com-  Allowance  of  undertak- 

menced.  ing. 

8270.  The    last     two    sections  8276.  Order  to  give  additional 

qualified.  eecuritv.    Proceedlnge. 

8271.  Id.;    in    actions  by  and  8277.  Effect  of  failure  to  ohey 

against  executors,  etc.  order  to  give  security. 

8272.  Order  to  ^ve  security.  8278.  Liability  of  attorney,  for 
^3.  Bequisites   of    undertak-  costs  in  ceitain  actions. 

ing.  3279.  This  title  applies  to  special 

proceedings. 

§  3268.  [-4w'e?1891  ]  jl236.  Con- 

The  defendant,  in  an  action  brought  in  a  court  sol.  Act. 

of  record,  may  require  security  for  costs  to  be  given,  as  g^J^j  ^'^ 

prescribed  in  this  title,  where  the  plaintiff  was,  when  the  (j.&s.)858. 
action  was  commenced,  either 

Id.  575 ;  t  Civ.  Pro.  15  ;  63  How.  Pr.  877 ;  49  N.  Y.  Super.  Ct.  (J.  &  B.) 
95 ;  29  Hun.  657 ;  13  Abb.  N.  C.  182 ;  8  Civ.  Pro.  428  ;  5  Month.  L.  Bui. 
92 ;  51  N.  Y.  Super.  Ct.  (J.  &  S.)  119 ;  2  How.  Pr.  N.  8.  333 ;  48  Hun, 
850 ;  15  Civ.  Pro.  237 ;  112  N.  Y.  810 ;  24  N.  Y.  State  Rep.  1*^0. 

1.  A  person  residing  without  the  State  ;  or  if  the  action 
is  brought  in  a  county  court,  or  in  the  city  court  of  the  city 
of  New  Yoik,  the  city  court  of  Yonkers,  or  the  justices' 
court  of  the  city  of  Albany,  residing  without  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located  ;  or 

2.  A  foreign  corporation  ;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned ;  the 
official  assignee  or  official  trustee  of  a  (Jebtor ;  or  an  as- 
signej  in  bankruptcy  ;   where  the  action  is  brought  upon 
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a  cause  of  action,  arising  before  the  assignment,  the  ap- 
pointment of  the  trustee,  or  the  adjudication  in  bank- 
ruptcy ;  or 

6.  An  infant,  whose  guardian  ad  litem  has  not  given  such 
security,  except  as  otherwise  provided  in  sections  four  hun- 
dred and  fifty-nine  and  four  hundred  and  sixty-nine  of  this 
act. 

g  3869.  The  defendant,  in  a  like  action,  may  require 
security  for  costs  to  be  given,  where,  after  the  commence- 
ment of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State  ;  or,  where  the 
action  is  brought  in  either  of  the  local  courts  specified  in 
subdivision  first  of  the  last  section,  ceases  to  be  a  resident  of 
the  city  or  county,  as  the  case  may  be,  wherein  the  court  is 
located  ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a 
law  of  ttie  State,  or  of  the  United  States;  or 

8.  Is  sentenced  to  the  State  prison,  for  a  term  less  than 

for  life. 
18  Civ.  Pro        §  3870.  In  a  case  specified  in  either  of  the  last  two  sec- 
1^.  tions,  if  there  are  two  or  more  plaintiffs,  the  defendant 

cannot  require  security  for  costs  to  be  given,  unless  he  is 

entitled  to  require  it  of  all  the  plaintiffs. 

12  Week.  g  3871.  In  an  action  brought  by  or  against  an  executor 

?^&iv^  Pro  ^^  administrator,  in  his  representative  capacity,   or   the 

15.  ^*       '  trustee  of  an  express  trust,  or  a  person  expressly  authorized 

Id.  231.  by  statute  to  sue,  or  to  be  sued  ;  or  by  an  official  assignee. 

2fl  h"°  iflo!  *     assignee  of  a  receiver,  or  the  committee  of  a  person 

92  N/?'  358.  judicially  declared  to  be  incompetent  to  manage  his  affairs; 

46  Hunj  68o!  the  court  may,  in  its  discretion,  require  the  plaintiff  to  give 
security  for  costs.  ^  o  ^SK.  J  9  /  — 

4  Civ.  Pro.        g  3878.  Where  security  for  costs  is  required  to  be  given, 
102.  the  court  in  which  the  action  is  pending,  or,  except  in  a 

49  Hun'  64.  ^^^®  specified  in  the  last  section,  a  judge  thereof,  ujwn  due 
'  *  proof,  by  affidavit,  of  the  facts,  must  make  an  order  re- 
quiring the  plaintiff,  within  a  time  specified,  either  to  pay 
into  court,  the  sum  of  two  hundred  and  fifty  dollars,  to  be 
applied  to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  his  election,  to  file  with  the  clerk  an  under- 
taking, and  to  serve  a  written  notice  of  the  payment  or  of 
the  filing  upon  the  defendant's  attorney ;  and,  staying  all 
other  proceedings,  on  the  part  of  the  plaintiff,  except  to  re- 
view or  vacate  the  order,  until  the  payment  or  filing,  and 
notice  thereof,  and  also,  if  an  undertaking  is  given,  the  al- 
lowance of  the  same. 

§  3878.  The  undertaking,  specified  in  the  last  section, 
must  be  executed  to  the  defendant  by  one  or  more  sureties, 
and  must  be  to  the  effect  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  undertak- 
ing, which  must  be  at  least  two  hundred  and  fifty  dollars. 

g  3874.  Within  ten  days  after  service  of  the  notice  ot 
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filing  the  undertaking,  the  defendant  may  serve  upon  the 
plaiutiff  3  attorney  a  notice  that  he  excepts  to  the  sureties 
thereiflu  Witliin  ten  days  after  seiTice  of  such  a  notice, 
the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a 
notice  of  the  justification  of  the  same  or  new  sureties  before 
a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 
and  place ;  the  time  to  be  not  less  than  five  nor  more  tlian 
ten  days  thereafter,  and  the  place  to  be  within  the  county 
where  the  action  is  triable. 

§3275.  Section   five  hundred  and  eighty   of  this  act  49N.  Y. 
applies  to  the  justification  of  the  sureties.    Where  the  judge  ??^*ja^!*95 
finds  the  sureties  sufilcieot,  he  must  annex  the  written  ex-   ^  '     '  '^ 
amination,  if  any,  to  the  undertaking,  indorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the   clerk. 
VHiere  the  defendant  fails  duly  to  except  to  the  sureties, 
the  undertaking  is  deemed  allowed,  and  must  be  indorsed 
and  filed  in  like  manner. 

I  3276.  [Am'd  1891  .J  '  26  N.  Y. 

^  At  any  time  after  the  allowance  of  an  under-  State  Rep. 
taking,  given  pursuant  to  such  an  order,  or  as  prescribed  in  112N.Y.310! 
section  three  thousand  two  hundred  and  seventy-eight  of 
this  act,  or  after  notice  of  the  payment  into  court  made  pur- 
suant to  such  an  order,  the  com-t,  or  a  judge  thereof,  upon 
satisfactory  proof,  by  affidavit,  that  the  sum  specified  in 
the  undertakmg,  or  the  amount  of  such  payment,  is  insufii- 
cient;  or  that  one  or  more  of  the  sureties  have  died,  or  be- 
come insolvent,  or  that  his  or  their  circumstances  have  be- 
come so  precarious  that  there  is  reason  to  apprehend  that 
the  undertaking  is  insufficient  for  the  security  of  the  defend- 
ant ;  must  make  an  order,  requiring  the  plaintiff  to  give  an 
additional  undertaking  or  make  an  additional  payment  into 
court.  The  last  four  sections  apply  to  such  an  order,  and 
to  the  undertaking  given  or  payment  made  pursuant  thereto. 

B3277.  Where  the  plaintiff  fails  to  comply  with  an  48  Hun,  128. 
ifcder,  made  as  prescribed  in  this  title,  or  to  procure  th«j 
allowance  of  an  undertaking  given  pursuant  to  such  an 
order,  the  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint,  and  in  his  favor  for  costs.  The  defendant 
may  apply  therefor,  as  upon  a  motion. 

§  3278.  Where  a  defendant  is  entitled  to  require  se-  2  civ.  Pro. 
curity  for  costs,  as  prescribed  in  section  three  thousand  two  108. 
hundred  and  sixty-eight  of  this  act,  the  plaintiff's  attorney 
is  liable  for  the  defendant's  costs,  to  an  amount  not  ex- 
ceeding one  hundred  dollars,  until  security  is  given,  as 
prescribed  in  this  title.  Tlie  plaintiff's  attorney  may  re- 
lieve himself  from  that  liability,  although  the  defendant 
has  not  required  security  for  costs  to  be  given,  by  filing 
and  procuring  the  allowance  of  an  undertaking,  as  if  an 
■order  had  been  made  as  prescribed  in  section  three  thou- 
usand  two  hundred  and  seventy-two  of  this  act. 

§  3279.  Tiie  fore.^oing  sections  of  this  title  apply  to  a 
•special  ])rocce']ing  instituted  in  a  court  of  recoid,  in  like 
<znaQner  .as  tooin  action ;  iox  which  purpose  the  prosecuting 
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partpr,  other  than  the  people,  or,  where  the  special  proceed- 
ing IS  instituted  in  the  name  of  the  people,  ux)on  the  relation 
of  a  private  corporation  or  individual,  the  relator,  is  deemed 
a  plaiutiif,  and  the  adverse  party,  a  defendant, 

TITLE  IV. 

General  provisions  relating  to  fees. 

$  8280.  Taking  feeB  not  prescribed  when  not  allowed  fece. 

by  law,  prohibited.  %  8289.  No  fee  for  administering 

3281.  Id. ;  for  services  not  ren-  certain  official  oatht^. 

dered,  except,  etc.  8290.  Certain  searches  to  be  gra- 

8282.  Penalty  for  extortion.  tnitons. 

8283.  Clerk  of  Court  of  appeals  8291.  Officer,  etc.,  may  cbar^ 

to  account  for  and  pay  fee  paid  for  oath,  post- 
over  fees.     '  age,  etc. 
8184.  Id. ;  clerks  of  superior  city  8292.    Id.  \  his  fees,  etc.,  to  be 
courts  In  New  York  and  paid  before  reqiiired  to 
Brooklyn.  transmit  paper. 

8285.  Id. ;  certain  county  clerks  3293.  Provision  where  printers 

and  registers.  in  county  refuse  topub- 

8286.  General  provisions  as  to  lish. 

fees,    etc.,  to    be    ac-  8294.  Affidavit  of  refusal  to  pub- 

counted  for.  lish,  etc. 

8287.  Fees  of  certain  officers  to  8295.  Comptroller  to  audit  cer- 

be  taxed  upon  demand.  tain  charges. 

8288.  Parties,    attorneys,    etc., 

§  3280.  Each  clerk  of  a  court  must  perform  all  the.  du- 
ties required  of  him,  in  the  course  and  practice  of  the 
court,  without  fee  or  reward,  except  as  expressly  prescribed 
by  law.  Each  public  officer,  upon  whom  a  duty  is  ex- 
pressly imposed  by  law,  must  execute  the  same  without  fee 
or  reward,  except  where  a  fee  or  other  compensation  there- 
'  for  is  expressly  allowed  by  law.  An  officer  or  other  person, 
to  whom  a  fee  or  other  compensation  is  allowed  by  law,  for 
any  service,  shall  not  charge  or  receive  a  greater  fee  or 
reward,  for  that  service,  than  is  so  allowed. 

g  3881.  An  officer,  or  other  person,  shall  not  demand 
or  receive  any  fee  or  compensation,  allowed  to  him  by  law 
for  any  service,  unless  the  service  was  actually  sen- 
dered  by  him  ;  exc:  pt  thatan  officer  may  demand  in  auvance 
his  fee,  where  he  is,  by  law,  expressly  directed  or  permitted 
to  require  payment  thereof,  before  rendering  the  service. 

§  3282.  An  officer  or  other  person,  who  violates  either 
of  the  provisions  contained  in  the  last  two  sections,  is  liable, 
in  addition  to  the  punishment  prescribed  by  law  for  the 
criminal  offense,  to  an  action  in  behalf  of  the  person  ag- 
grieved, in  which  the  plaintilf  is  entitled  to  treble  damages. 

§  3283.  The  clerk  of  the  Court  of  appeals  must,  within 
ten  days  after  the  first  day  of  January,  and  after  the  first 
day  of  July,  in  each  year,  render  to  the  comptroller  an  ac- 
curate account,  under  oath,  of  all  fees  received  by  him  for 
•  his  official  services,  since  the  last  account  was  rendered ; 
and  must  pay  the  saine  into  the  treasury  of  the  State. 

$1188,  Con-       §  3284.  The  clerk  of  each  of  the  following  courts,  to 

26  Bun^SQS    ^*  *  *^®  court  of  common  pleas  for  the  city  and  county  of 

'     •  New  York,  and  the  superior  court  of  the  city  pf  New  York, 


^ 
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must  account  for  all  fees  received  by  him  for  his  official 
services,  and  pay  the  same  into  the  city  treasury,  as  pre- 
scribed by  law.  The  clerk  of  the  city  court  of  Brooklyn 
must  account  for  all  fines  paid  to  him,  and  all  fees  received 
by  him  for  his  official  services,  and  pay  the  same  into  the 
treasury  of  the  county  of  Kings,  as  prescribed  by  law. 

§  3285.  Except  as  otherwise  specially  prescribed  by 
law,  each  county  clerk*  or  register,*  who  receives  a  salary, 
must  account  for,  under  oath,  and  pav  to  the  treasurer  of 
his  county,  in  the  manner  prescribed  by  law,  all  fees,  per- 
quisites, and  emoluments,  received  by  him,  for  his  official 
services. 

§  3286,  Where  a  public  officer  is  required,  by  law,  to 
keep  an  account  of,  or  to  pay  over,  the  fees  or  other 
moneys,  received  by  him  for  official  services,  he  must  in- 
clude therein  all  sums,  received  by  him,  to  which  he  was 
entitled,  by  reason  of  any  act,  performed  by  him  in  his 
official  capacity ;  whether  the  act  did  or  did  not  pertain  to 
his  office,  or  to  the  business  thereof. 

§  3287*  Each  county  clerk  or  register  of  deeds,  who  26  Hun,  866. 
claims  any  fees  by  virtue  of  his  office  ;  and  each  sheriff  or  *gS;iJ«g 
coroner,  who,  upon  the  collection  of  an  execution,  or  the  ^^ 

settlement,  either  before  or  after  judgment,  of  an  action 
or  a  special  proceeding,  claims  any  fees,  which  have  not 
been  taxed ;  must,  upon  the  written  demand  of  the  person 
liable  to  pay  the  same,  cause  them  to  be  taxed  within  the 
county,  upon  notice  to  the  person  making  the  demand,  by 
a  justice  of  the  supreme  court,  a  judge  of  a  superior  city 
court,  or  the  county  judge.  After  such  a  demand  is  made, 
the  officer  cannot  collect  his  fees,  until  they  have  been  so 
taxed. 

§  3288,  A  party  to  an  action  or  a  special  proceeding  is 
not  entitled  to  a  fee,  for  attending  as  a  witness  therein,  in 
his  own  behalf,  or  in  behalf  of  a  party  who  pleads  jointly, 
or  is  united  in  interest,  with  him ;  and  an  attorney  or  coun- 
sel, in  an  action  or  a  special  proceeding,  is  not  entitled  to  a 
fee,  for  attending  as  a  witness  therem,  in  behalf  of  his 
client. 

§  8889.  An  officer  is  not  entitled  to  a  fee,  for  adminis- 
tering the  oath  of  office  to  a  member  of  the  legislature,  to 
any  military  officer,  to  an  inspector  of  election,  clerk  of  the 
poll,  or  any  town  officer ;  or  to  more  than  ten  cents,  for  ad- 
ministering an  official  oath  to  any  otheir  officer. 

§  3290.  Each  of  the  following  officers,  to  wit :  the 
secretaiT  of  State,  the  comptroller,  the  treasurer,  the  At- 
torney-General, and  the  State  engineer  and  surveyor,  may 
require  search  to  be  made,  in  the  office  of  either  of  the  ^ 
others,  or  of  a  county  clerk,  or  of  the  clerk  of  a  court  of 

»■  ■—  ■  ■■■■■■■■  M        I  —  I  III  1*1  ■■■■■■——■  !■■  ■  ■^^^^■^..^ 

*  Ab  to  New  Tork  county  see  for  law  reOTlatfng  county  clerk,  §§ 
1728-1781,  Coneol'  Act,  and  aee  for  law  regulating  register,  L.  1864,  c. 
631,  §§3, 11. 
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record,  for  any  record,  document,  or  paper,  where  he  deems 
it  necessary  for  the  discharge  of  his  official  dutieB,  and  a 
copy  thereof  or  extracts  therefrom,  to  he  made  and  officially 
certified  or  exemplified,  without  the  payment  of  any-  fee 
or  charge. 

§  3291.  Where  an  officer  or  other  person  is  required,  in 
the  course  of  a  duty  imposed  upon  him  hy  law,  to  take  an 
oath,  to  aeknowleage  an  instrument,  to  cause  an  instru- 
ment to  be  filed  or  recorded,  or  to  transmit  a  paper  to 
another  officer,  he  is  entitled,  in  addition  to  the  fee*^,  or 
other  compensation  for  the  service,  prescribed  by  law,  to 
the  fees  necessarily  paid  by  him,  to  the  officer  who  admin- 
istered the  oath,  or  took  the  acknowledgment,  or  filed  or 
recorded  the  instrmnent ;  and  to  the  expense  of  transmit 
ting  the  paper,  including  postage,  where  the  transmission  is 
lawfully  made  through  the  post-office. 

§  3892.  Each  provision  of  this  act,  requiring  a  judge, 
clerk,  or  other  officer  to  transmit  a  paper  to  another  ofiicer, 
for  the  benefit  of  a  party,  is  to  be  construed  as  requiring 
the  transmission  only  at  the  request  of  the  person  so  to  l]« 
benefited,  and  upon  payment  by  him  of  the  fees  allowed  hy 
law  for  the  paper  transmitted,  or  any  copy  or  certificate 
connected  therewith,  and  the  expenses  specified  in  the  last 
section. 

§  3893,  If  the  proprietor  of  each  newspaper,  published 
in  a  city  or  county,  in  which  any  notice,  order,  citation,  or 
other  paper  is  required  by  law  to  be  published,  refuses  to 
publish  the  same,  for  the  fees  prescribed  by  law  for  the 
publication,  it  may  be  published  in  the  newspaper,  printed 
at  Albany,  In  which  legal  notices  are  required  by  law  to  be 
publishea.*  If  it  is  required  by  law  to  be  published  in  that 
newspaper,  and  also  in  another  newspaper  published  in  a 
city  or  coimty,  and  the  proprietor  of  each  newspaper  in 
that  city  or  county  refuses  to  publish  it  for  the  fees  so  pre- 
scribed, it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  apx)ear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor 
of  which  will  publish  the  same,  for  those  fees.  Publica- 
tion, made  as  prescribed  in  this  section,  is  as  valid,  as  if  it 
was  made  in  the  city  or  county,  where  the  publication 
thereof  is  so  required  by  law. 

§  3894.  Where  publication  is  made,  as  prescribed  in  the 
last  section,  elsewhere  than  in  the  city  or  county  where  it  is 
otherwise  required  by  law  to  l)e  made,  the  affidavit  of  pub- 
lication must  either  be  accompanied  with  an  afildavit,  or 
contain  a  statement,  to  the  effect  that  an  application  to  pub- 
lish the  advertisement  was,  before  such  publication,  made 
to  the  proprietor  of  each  newspaper  published  in  the  city  or 
county ;  that  the  amount  of  the  legal  fees  for  such  publica- 
tion was  at  the  same  time  tendered ;  and  that  the  application 

'"See  L.  1884,  c.  133,  repealing  acts  proylding  for  a  state  i)aper. 
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yv^as  refused,    guch  an  affidavit  is  presumptive  evidence  of 
the  facts  stated  therein. 

§  8295.  Where  the  fees  or  other  charges  of  an  officer 
are  -  chargeable  to  the  State,  they  must  be  audited  by  the 
comptroller,  and  paid  on  his  warrant,  except  as  otherwise 
specially  prescribcKi  by  law. 

TITLE  V. 

Sums  aMotoed  as  fees, 

%  3i96.  Heferee's  fees  generally.  lowance  to  grand  and 

3297.  Id.;  upon  sales  of  real  prop-  trial  jurors. 

erty.  §  3315.  Id.;  extra  pay  upon  pro- 

8C98.  Fees  for   oaths  and    ac-  tracted  trials. 

knowledgments.  3816.  Jurors*  fees  in  special  pro- 
8299.  Surveyors^   and   commis-  ccedings. 

sioners^  feef,  in  action  8817.  Fees  of  printers. 

for  partition  or  dower,  8818.  Witnesses'  fees  generally. 

etc.  8819.  Id.;  on  deposition  to   be 
8900.  Fees  of  the  clerk  of  the  used  in  another  state. 

Court  of  appeals.  8320.  Receiver's  commissions. 

3301.  Ckrk^s  fees  in   civil  ac-  8321.  Pees  of  county  treasurer, 

tions  generally.  and     chamberlain     of 

S^T'S.  The  last  section  qualified.  N.  Y. 

8803.  Clerk's  fees  upon  natural-  8822.  Fees  of  a  justice  of  the 

ization.  peace. 

3804.  Fees  of  county  clerks  gen-  3328.  Constable's  fees. 

erally.  8324.  Id.;  affidavit  upon  ^laim 
3305.  Certain     provisions     not  for  travel  fees. 

affected  by  the  last  sec-  8825.  Justice's  court,  fees  upon 

tion.  a  commission. 

3S06.  Fees  of  register  and  other  3326.  Id. ;  juror's  fees. 

clerks.  3327.  Id. ;  witnesses'  fees. 

3307.  Sheriff's  fees.  33%.  Id.;  fees  to  be  paid  before 

3308.  The  last  section  qualiiled.  services  rendered. 
8309.  Id.;  how  collected.  8829.  Id.;  by  whom  fees  to  be 
3810.  Coroner's  fees.                                         paid. 

3311.  stenographer's    fees    for  3830.  Certain  special  provisions 

copies  of  notes.  excepted  from  this  title. 

8312.  Compensation  of  consta-  3331.  Provision  as  to  change  in 

bles  attending  courts.  fees. 

8318.  Fees  of  trial  jurors.  8882.  This  title  applies  t«  civil 

8314.  Bupervisors  may  make  al-  cases  only. 

§  3296.  A  referee,  in  an  action  or  a  special  proceeding,    is  week, 
brought  in  a  court  of  record,  or  in  a  special  proceeding,   Dig.  415. 
taken  as  prescribed  in  title  twelfth  of  chapter  seventeenth  \^^'j>ia 
of  this  act,  is  entitled  to  six  dollars  for  each  day,  spent  in  i36n.y.470- 
the  business  of  the  reference ;  unless,  at  or  before  the  com- 
mencement of  the  trial  or  hearing,  a  different  rate  of  com- 
pensation is  fixed,  by  the  consent  of  t'le  parties,  other  than 
those  in  default  for  failure  to  appear  or  plead,  manifested 
by  an  entry  in  the  minutes  of  the  referee,  or  otherwise  in 
writing,  or  a  smaller  compensation  is  fixed  by  the  court  or 
judge  in  the  order  appointing  him. 

§  3897.  [AnCd  1891.]  i08N.Y.29a 

The  fees  of  a  referee  appointed  to  sell  real 
property,  pursuant  to  a  judgment  in  an  action,  are  the 
same  as  those  allowed  to  the  sheriff  and  he  is  allowed  the 
same  disbursements  as  the  sheriff.  Where  a  referee  is  re- 
quired to  take  security  upon  a  sale,  or  to  distribute,  or 
appl^,  or  ascertain  and  report  upon  the  distribution  or  ap- 
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plication  of  any  of  the  proceeds  of  the,  sale,  he  is  also 
entitled  to  one-half  of  the  commissions  upon  the  amount  so 
secured,  distributed  or  applied,  allowed  by  law  to  an  exec- 
utor or  administrator  for  receiving  and  paying  out  money. 
But  commissions  shall  not  be  allowed  to  him  upon  a  sum 
liidden  by  a  party,  and  applied  upon  that  party's  demand, 
as  fixed  by  the  judgment,  without  being  paid  to  the  referee, 
except  to  the  amount  of  ten  dollars.  And  a  referee's  com- 
pensation,  including  commissions,  cannot,  where  the  sale  is 
under  a  judgment  in  an  action  to  foreclose  a  mortgage,  ex- 
ceed  fifty  dollars,  or  in  any  other  case  five  hundredf  dollara 
§  3298.  Any  oflicer,  authorized  to  perform  the  servicea 
specified  in  this  section,  and  to  receive  fees  therefor,  is 
entitled  to  the  following  fees : 

1.  For  administering  an  oath  or  affirmation,  and  certifying 
the  same  when  required,  except  where  another  fee  is 
specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument ;  by  one 
person,  twenty-five  cents  ;  and  by  each  additional  person, 
twelve  cents  :  for  swearing  each  witness  thereto,  six  cents. 

30  Abb.N.c.       §  3299.  A  surveyor,  employed  as  prescribed  by  law,  m 
'^^-  an  action  for  partition  or  dower,  or  to  determine  dower,  is 

entitled  to  five  dollars  for  each  day,  actually  and  necessa- 
rily occupied  in  surveying,  laying  out,  marking,  or  mapping  || 
land  therein.  Each  assistant,  so  employed,  is  entitled  to 
two  dollars  for  each  day,  actually  and  necessarily  occupied 
in  serving  under  the  surveyor's  direction.  Each  commis- 
sioner, appointed  as  prescribed  by  law,  to  make  partition  or 
admeasure  dower,  is  entitled  to  five  dollars  for  each  day's 
actual  and  necessary  service. 

§  3300.  The  clerk  of  the  Court  of  appeals  is  entitled,  for 
the  services  specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the 
papers  transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents  ;  and  for  each  folio 
more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for 
each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each    ; 
folio  more  than  two,  ten  cents.  1 

For  a  certified  copy  of  an  order,  record  or  other  paper, 
entered  or  filed  in  his  ofllce,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copy- 
ing of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five 

cents.  . 

For  sealing  any  paper,  when  required,  fifty  cents. 

§  8301.  [Am'd  1882,  1890.]  Except  as  otherwise  pre- 
scribed iu  the  annexed  section,  each  clerk  of  a  court  of 
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record  is  entitled,  for  his  services  in  an  action  or  a  special 
proceeding,  brought  in  or  transferred  to  the  court  of  wMch 
he  is  clerk,  to  the  following  fees : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the 
merits,  of  the  special  proceeding,  from  the  party  bringing 
it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  ft 
final  order  in  the  special  proceeding,  including  the  filing  of 
the  judgment  roll,  and  a  copy  of  the  judgment  to  insert 
therein,  fifty  cents  ;  and  ten  cents  in  addition  for  each  folio 
exceeding  ten,  contained  in  the  order  or  judgment. 

For  ientering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  o^er,  record  or  other 
paper,  entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party 
shall  present  to  the  clerk  a  printed  copy  of  the  judgment 
roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for 
which  service  he  shall  be  entitled  to  be  paid  at  the  rate  of 
one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a 
judgment  thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for 
any  other  service,  in  an  action  or  a  special  proceeding  in 
the  court,  except  that  where  he  is  also  county  clerk,  he  may 
charge  fees  as  prescribed  in  section  thirty-three  hundred  and 
four  of  this  act,  subject  to  the  limitations  therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  judgment  or  a 
final  order  has  been  taken,  and  is  not  appealed  from,  stipu- 
late in  writing  that  a  paper  is  a  copy  of  any  paper  whereof 
a  certified  copy  is  required  by  any  provisions  of  this  act, 
the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify 
the  same,  or  entitled  to  any  fees  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received 
by  the  clerks  of  all  the  courts  and  by  the  courts  and  shall 
be  used  or  filed  with  the  same  force  and  effect  as  if  certified 
by  a  clerk  of  the  court. 

§  3302*  The  last  section  does  not  apply  to  the  clerk  of 
a  surrogate's  court,  of  the  marine  court  of  the  city  of  New 
York,  of  the  city  court  of  Yonkers,  of  the  justices*  court 
of  the  city  of  Albany,  or  of  a  mayor's  or  recorder's  court. 

§  8303.  Tte  clerk  of  any  court,  which  has  jurisdiction 
to  naturalize  an  alien,  is  entitled,  for  the  services  specified 
in  the  section,  to  the  following  fees : 

I'^or  all  services,  upon  the  filing  of  a  declaration  of  in- 
tention by  an  alien  to  l)ecome  a  citizen,  including  the  oath 
or  affirmation,  the  recording  of  the  same,  and  a  certificate 
thereof  delivered  to  the  alien,  twenty  cents. 
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For  all  services,  upon  the  admis  iion  of  the  alien  to  be  a 
citizen,  including  the  recording  of  the  papers,  and  a  certi- 
fied copy  of  the  record,  which  must  be  delivered  to  any 
person  requiring  it,  fifty  cents. 

§  3304.  A  county  clerk  is  entitled,  for  the  services  spe- 
cified in  this  section,  except  where  another  fee  is  allowed 
therefor  by  special  statutory  provision,  to  the  following  fees : 

For  searching  and  certifying  the  title  to,  and  incum- 
brances upon  real  property,  for  each  year  for  which  the 
search  is  made,  for  each  name,  and  each  kind  of  convey- 
ance or  lien,  five  cents.  * 

For  a  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  ofQce,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed 
in  section  twelve  hundred  and  fifty -eight  of  this  act,  twelve 
cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  lus 
office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued,  and  to  be  collected  by  the  sheixff  in 
addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action  filed  in  his  office,  ten  cents  for  each  folio  contained 
in  the  notice. 

For  cancelling  auch  a  notice,  or  a  notice  filed  in  his  office, 
as  prescribed  in  section  six  hundred  and  forty-nine  of  this 
act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally 
be  recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction- 
piece,  of  a  mortgage,  and  entering  the  satisfaction,  twenty- 
five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a 
mortgage  as  prescribed  in  section  two  thousand  three  hun- 
dred and  ninety,  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  fore- 
closed, ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of 
a  judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other 
officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten 
cents. 

For  filing  and  entering  specifications  and  all  other  pai>erB 
relating  to  a  lien  against  a  vessel,  twenty-five  cents 

For  filing  any  paper  required  by  law  to  be  filed  in  his 
office,  other  thai  as  expressly  provided  for  in  this  section, 
six  cents. 

^  — — — -  - -■■■-■  I  ■    ■     ■  ■      ■  ■■    —  ■■■■  ,  __      .  ,,.,       ^ 

♦  As  to  fees  for  Bearching  in  New  York  county,  see  L.  1884,  c.  299. 
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Por  filing  any  paper  deposited  with  him  for  safe  keeping, 
six  cents ;  and  for  searching  for  such  a  paper,  when  re- 
quired, three  cents  for  each  paper  necessarily  opened  and 
examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying 
of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty -five  centa 

For  inquiring  into,  determining,  and  certifying  the  suf- 
ficiency of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an 
election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio  ;  and  for  the  neces-  i 

sary  copies  thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  ^ 

oath  of  ofiicc,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected  j 

to  take  an  oath  of  oflicG,  or  to  file  or  renew  any  security, 
-within  the  time  prescribed  by  law,  or  of  a  vacancy  in  an  of-  i 

flee  in  his  county,  ten  cents  and  the  necessary  postage.  ! 

For  notifying  any  person  of  his  appointment  to  ofiice, 
twenty-five  cents,  and  the  expenses,  actually  and  necessarily 
incurred  in  giving  the  notice,  which  the  comptroller  deemo 
reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this 
section,  for  a  copy  of,  or  for  filing  or  certifying,  any  paper, 
in  a  civil  action  or  special  proceeding,  in  acourt  of  which  he 
is  ex-oflacio  clerk. 

§  8305,  The  last  section  doec  not  affect  any  special 
statutory  provision,  remaining  unrepealed  after  this  title 
takes  effect,  whereby  a  fee,  different  from  the  fee  therein 
allowed,  is  allowed  to  the  clerk  of  the  city  and  county  of 
New  York,  or  of  the  county  of  Kings,  for  a  service  therein 
specified. 

§  3306,  The  register  of  any  county,*  or  the  clerk  of  any 
court  of  record,  is  entitled,  for  any  services  specified  in  the 
last  section  but  one,  which  he  is  authorized  to  perform,  to 
the  fees  specified  therein,  subject  to  the  qualifications 
therein  contained. 

§  3807.  [/4m'd  1884,  1894.]  A  sheriff  t  is  entitled,  for  the  84Hnti,4er. 
services  specified  in  this  section,  to  the  following  fees.  128N.Y.517 

1.  For  serving  a  summons,  with  or  without  either  a 
copy  of  the  complaint,  or  a  notice  specified  in  section  four 
hundred  and  nineteen  or  section  four  hundred  and  twenty- 
three  of  this  act ;  or  for  scr\'ing  or  executing  an  order  of 

*  For  fpcs  of  register  in  New  York  county  see  L.  1884.  c.  531,  §  4; 
L.  1«87.  c.  876,  §  9  ;  L.  1889.  c.  349,  §  18;   L.  1890,  c.  476,  §  7. 

t  For  fees  of  the  Bheriflf  in  New  York  county  see  L.  1890,  c.  623,  §  17 
as  nmended  by  L.  1892,  c.  418. 
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arrest,  or  any  other  mandate,  for  the  service  or  execution  of 
which  no  other  fee  is  specially  prescribed  by  law,  except  a 
Bubpcena,  one  dollar  for  each  person  served  or  as  to  whom 
it  is  executed;  and  for  necessary  travelling  to  serve  or 
execute  the  same,  six  cents  for  each  mile  travelled,  going 
and  returning;  the  travelling  fees  to  be  computed  from  the 
court  house  of  the  county;  or,  if  there  are  two  or  more 
court  houses,  from  that  nearest  to  the  place  of  service  or 
execution.     But  where  two  or  more  mandates  are  delivered 
to  a  sheriff,  to.  be  served  upon  or  executed  against  one 
person  at  one  time,  in  one  action  or  special  proceeding ;  or 
where  a  mandate  is  served  upon  or  executed  against  trwo  or 
more  persons,  in  one  action  or  special  proceedinff,  and  in 
the  course  of  one  journey;  the  sheriff  is  entitled,  m  all,  to 
six  cents  only,  for  each  mile  travelled. 
4  Moflith.L.        2.  For  levying  a  warrant  of  attachment  against  the  prop- 
Bnl.  77.         erty  of  a  defendant,  issued  as  prescribed  in  title  third  of 
90  N.  Y.  521.   chapter  seventh  of  this  act,  or  for  executing  a  requisition  to 
replevy  one  or  more  chattels,  one  dollar ;  and,  also,  such 
additional  compensation,  for  his  trouble  and  expenses,  in 
taking  possession  of  and  preserving  the  property,  as  the 
judge  issuing  the  warrant,  or  in  a  case  of  replevin,  as  the 
court  or  a  judge  thereof  allows,  and  the  judge  or  court  may 
make  an  order  requiring  the  pirty  liable  therefor  to  pay 
the  same  to  the  sheriff.     For  making  and  filing  a  descrip- 
tion of  real  property,  or  an  inventory  of  personal  property 
attached,  twenty-five  cents  for  each  folio ;  for  each  neces- 
sary copy  thereof,  twelve  centa  for  each  folio;    together 
with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  warrant  allows,  not  exceeding  two  dollars  to  each 
appraiser,  for  each  day  actually  employed.     For  advertis- 
ing, during  the  pendency  of  the  action,  personal  property 
attached,  the  same  fees  as  are  allowed  to  a  sheriff  for 
advertising  personal  property  for  sale,  by  virtue    of  an 
execution.     If  the  action  is  settled,  either  before  or  after 
judgment,  the  sheriff  is  entitled  to  poundage,  upon  the 
value  of  the  property  attached,  not  exceeding  the  sum 
at  which  the  settlement  is  made. 

3.   For  a  copy,  necessarily  made  by  him,  of  a  summons 
or  other  mandate,  or  of  a  complaint,  affidavit,  or   other 
paper  served  by  him,  where  no  fee  therefor  is  specially  pre- 
scribed by  law,  twelve  cents  for  each  folio. 
eoHow.  Pr.       4.   [^m'dl894.]  For  notifying  jurors  to  attend  a  trial  term 
'^^-  of  ft  court  of  record,  fifty  cents  for  each  cause  placed  upon 

the  calendar  fur  trial  by  a  jury,  to  be  paid  by  the  party  first 
putting  the  cause  on  the  calendar  for  that  term.  But  the 
sheriff  is  not  entitled  to  more  than  one  dollar  and  fifty  cents 
for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a 
caus«  upon  the  calendar,  for  trial  by  jury,  until  the  fee 
specified  in  this  subdivision  is  paid  to  him  for  the  use  of 
the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issue  as  prescnbed  in  section 
nine  huiiflred  and  8eventy*seven  of  this  act,  the  party  mov. 
ing  the  trial  must  pay  to  the  clerk  for  the  use  of  the  sheriff 
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the  calendar  fee  or  fees  remaining  unpaid.  The  provisions 
of  this  sabdiviBion  shall  not  be  applicable  to  connties  where- 
in the  sheriff  is  a  salaried  officer. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of 
inqtury,  or  to  try  the  validity  of  a  claim  to  personal  prop* 
erty,  seized  by  virtue  of  a  warra:  t  of  attachment  or  an 
execution,  or  in  obedience  to  a  precept,  issued  by  commis- 
sioners appointed  to  in^iuire  concerning  the  incompetency 
of  a  person  to  manage  himself  or  his  affairs,  in  consequence 
of  idiocy,  lunacy,  or  habitual  drunkenness,  or  in  any  case 
not  provided  for  in  tlie  last  preceding  subdivision  of  this 
section,  including  the  making  and  return  of  the  inquisition 
"when  required,  for  each  juror  notified,  twenty-five  cents. 
For  attending  a  jury,  when  required,  in  such  a  case,  two 
dollars. 

6.  For  receiving  an  execution  against  property,  entering 
it  in  his  books,  searching  for  property,  and  postage  on  the 
return,  when  made  through  tlie  post-office,  fifty  cents.  If 
required  by  the  sheriff,  that  fee,  together  with  his  fee  for 
returning  the  execution,  must  be  paid,  by  the  person  in  whose 
behalf  the  execution  is  issued,  at  the  time  when  it  is  delivered 
to  the  sheriff,  who  is  not  bound  to  execute  it  unless  the  fee 
is  so  paid.  For  mileage  upon  an  execution,  for  each  mile, 
^ing  onhr,  ten  cents ;  to  be  computed  as  prescribed  in  sub- 
division first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an   execution,  a  67How. Pr. 
warrant  of  attaclimc'it,  el*  an  attachment  for  the  payment  of  ^^^ 
money  in  an  action  or  a  f  pccial  proceeding  ;  or  by  virtue  of 

a  warrant  for  the  collection  of  money,  issued  by  the  comp- 
troller, or  by  a  county  treasurer  ;  in  any  county  except  New 
York,  Kings,  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars, 
and  two  per  centum  upon  the  residue  of  the  sum  collected  ; 
and  in  either  of  the  counties  of  New  York,  Kings,  or  West- 
chester, two  and  one  ha^f  per  centum  upon  the  sum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one  quarter  per  centum  upon  the  residue  of  the  sum  col- 
lected ;  and  also,  where  an  execution  is  stayed  after  a  levy, 
by  order  of  the  court  or  otherwise,  or  where  a  levy 
is  upon  a  live  animal,  or  speedily  perishable  properly,  such 
additional  compensation,  for  his  trouble  and  expenses  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  therof  allows.  Where  a  settlement  is  made  after  a 
levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  pound- 
age upon  the  value  of  the  property  levied  upon,  not  exceeding 
the  sum  at  which  the  settlement  is  made,  and  to  the  addi- 
tional compensation,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  ( logs,  Con- 
virtue  of  an  execution,  warrant  of  attachment,  or  other  sol.  Act 
warrant  specified  in  the  last  preceding  subdivision,  two  dol- 
lars, unless  it  is  stayed  or  settled  before  sale ;  and  in  that  case, 

one  dollar. 

9.  Fot  making  duplicate  certificates  of  the  sale  of  real 
property,  by  virtue  of  an  execution,  twenty-five  cents  fw 
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each  folio.  For  drawing  and  executing  a  conveyance, upon 
a  sale  of  real  property,  two  dollars,  to  be  paid  by  the  gran- 
tee. The  sheriff  is  also  entitled  to  the  printer's  fees,  as 
prescribed  by  law,  paid  by  him  for  the  publication,  not  more 
than  six  weeks,  of  a  notice  of  the  sale  of  real  property,  and 
he  may  require  the  party  directing  the  sale  to  advance  the 
printer's  fees,  in  which  case  he  must  repay  the  same  out  of 
the  proceeds.  Where  the  notice  is  published  more  than  six 
weeks,  or  the  sale  is  postponed,  the  expense  of  continuing 
the  publication,  or  of  publishing  the  notice  of  postponement, 
must  be  paid  by  the  person  requesting  it.  Where  two  or 
more  executions  against  the  property  of  one  judgment  debt- 
or are  in  the  hands  of  the  sheriff,  at  the  time  when  the 
property  is  first  advertised,  the  sheriff  is  entitled  to  printer's 
fees  upon  only  one  execution ;  and  he  must  elect  up)on  which 
execution  he  will  receive  the  same, 

10.  For  returning  any  mandate,  which  he  is  required  by 
law  to  return,  twelve  cents.  For  a  certified  copy  of  an 
execution,  and  of  the  return  of  satisfaction  thereupon, 
delivered  as  prescribed  in  section  twelve  hundred  and  sixty- 
«ix  of  this  act,  twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling 
and  conveying,  real  property,  in  pursuance  of  a  direction 
contained  m  a  judgment,  the  like  fees,  as  for  the  same  ser- 
vices upon  the  sale  of  real  property  by  virtue  of  an  execu- 
tion ;  but  where  real  property  is  sold  under  a  judgment  in 
an  action  to  foreclose  a  mortgage,  the  sheriff's  entire  com- 
pensation cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one 
dollar.  For  takmg  any  other  bond,  or  any  undertaking, 
which  he  is  authorized  to  take,  fifty  cents.  For  a  certifi«i 
copy  of  such  a  bond  or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a 
person  into  possession  of  real  property,  other  than  a  warrant 
specified  in  subdivision  eighteenth  of  this  section,  and  re- 
moving the  person  in  possession,  one  dollar  and  fifty  cents, 
and  the  same  travel  fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from 
prison,  in  an  action  or  a  special  proceeding,  one  dollar,  to 
be  paid  by  the  person  at  whose  instance  he  is  impris  >ned. 
For  attending  before  an  officer,  for  the  purpose  of  sur- 
rendering a  prisoner,  or  receiving  into  custoiy  a  prisoner 
surrendered,  in  exoneration  of  his  bail,  including  all  his 
services  upon  such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and 
for  travelling,  going  and  retujning,  eight  cents  for  each 
mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas 
corpus  to  inquire  into  the  cause  of  detention,  one  dollar  and 
fifty  cents  ;  and  for  travelling  to  and  from  the  jail,  twelve 
cents  for  each  mile.  For  bringing  up  a  prisoner,  upon  any 
other  writ  of  habeas  corpus,  the  same  fees ;  and  for  attend- 
ing the  court  or  judge  thereupon,  one  dollar  for  each  day. 
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The  sheriff  is  entitled,  in  addition  lo  the  sum  specified  in  this 
sabdiyision  to  his  actual  and  necessary  expenses. 

17.  For  any  services  which  may  be  rendered  by  a  conbtable, 
other  than  those  specially  provided  for  in  this  section,  the 
same  fees,  as  are  ^owed  by  law  to  a  constable  for  thesu  ser- 
Tices. 

18.  For  executing  a  warrant,  to  remove  any  person  from 
lands,  belonging  to  people  of  the  State,  or  to  Indians, 
such  a  snm  as  the  comptroller  audits,  and  certifies  to  be  a 
reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election, 
to  all  the  officers,  to  whom  he  is  required  by  law  to  give  such 
a  notice,  one  dollar  for  each  town  or  ward,  in  addition  to 
tLe  expense  of  publishing  the  notices,  as  required  by  law  ; 
payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents' 
for  eich  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required 
by  law  to  attend,  for  each  day,  three  dollars. 

§  8308*  The  last  section,  except  the  limitation  of  amount 
contained  in  subdivision  eleventh  thereof,  does  not  affect  any 
special  statutory  provision,  remaining  unrepealel  after  this 
title  takes  effect,  relating  to  the  fees  and  expenses  of  the 
sheriff  of  the  city  and  county  of  New  York,  or  the  sheriff  of 
the  county  of  Kings. 

§  3309*  The  fees  of  a  sheriff,  upon  an  execution  against 
property,  other  than  those  with  respect  to  which  it  is  spe- 
cially prescribed  by  statute,  either  that  they  must  be  paid  by 
a  particular  person,  or  that  they  may  be  included  in  the 
costs  of  the  party  in  whose  favor  the  execution  is  issued, 
must  be  collected,  by  virtue  of  the  execution,  in  the  same 
manner  as  the  sum  therein  directed  to  be  collected. 

§  3310*  A  coroner  is  entitled  for  the  services  specified 
in  this  section,  to  the  following  fees  : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceediug,  in  which  the  sheriff  U^  for  any  cause, 
disqualified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtne  of  a  man- 
date, and  maintain! Dg  him  while  there,  two  dollars  for  each 
day,  to  be  paid  by  the  sheriff,  before  he  is  entitled  to  be  dis- 
charged. 

§  3311.  [Am:d  1886,  1886,  1887,  1891.]  Except  where 
otherwise  agreed,  or  when  special  provision  is  otherwise 
made  by  statute,  a  stenographer  is  entitled,  for  a  copy  fully 
written  out  from  his  stenographic  notes  of  the  testimouy, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  pro- 
ceeding in  a  court  of  record,  or  before  a  judge  thereof,  and 
furnished,  upon  request,  to  a  party  or  bis  attorney,  to  the 
following  fees  for  each  folio  :  In  a  circuit  court,  or  court  of 
oyer  and  terminer,  or  rt  a  special  term  of  the  supreme  court 
in  the  third,  f  )nrtb,  tiftb,  Rixth,  S'venlh  or  eighth  judicial 
district,  of  in  the  s'lp  nor  c  )urtof  Butt'r.lo,  nix  cents  ;  in  urjy 
other  court  c»r  courts,  tm  ce'its  ;  and  for  tUo  co;-y  of  the  tes- 
timony requirt  d  to  be  made  in  any  proceeding  for  the  records 
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of  tho  surrogate's  court  of  either  of  the  counties  of  New  York 
or  Kings,  ten  cents  ;  and  the  surrogate  may  order  that  the 
fees  for  such  record  copy  be  paid  out  of  the  estate  to  which 
the  proceeding  relates. 

§  3312.  [Am'd  1881,  1889.J  A  constible  or  a  deputy 
sheriff  is  entitled,  for  attending  a  sitting  of  a  court  of 
record,  pursuant  to  a  notice  from  the  sheriff,  to  the  following 
fees  for  each  day's  actual  attendance  in  any  or.unty  in  the 
State,  two  dollars,  except  that  in  the  county  of  Erie,  the 
compensation  shall  be  three  dollars,  and  mileage,  ns  allowed 
by  'aw  to  trial  jurois  in  cour's  of  record.  Those  fees  must 
bo  |jaid  by  the  county  treasurer,  upon  tho  production  of  the 
certiiicnte  of  the  clerk,  stating  the  number  of  days  that  the 
constable  or  deputy  sheriff  attended.  But  the  provisions  of 
this  section  shall  not  be  applicable  to  the  counties  of  Kings 
or  New  York. 

§  3313.  A  trial  juror,  in  an  action  or  a  special  proceed- 
ing, in  a  court  of  record,  is  entitled,  except  as  otherwise 
specially  prescribed;  by  stiatute  in  a  particular  court,  or  a 
•  particular  county,  to  the  following  fees :  twenty-five  cents 
for  each  cause  in  which  he  is  empanelled,  to  be  paid  l  y  the 
party  noticing  the  cause  for  trial ;  or,  if  it  is  noticed  by 
more  than  one  party,  by  the  party  whom  the  court  directs  to 
pay  it. 

§  3 '(14.  In  the  county  of  New  York,  the  common  coun- 
cil, and  in  any  other  county,  the  board  of  supervisors  may 
direct  that  a  sum,  not  exceeding  two  dollars,  in  addition  to 
the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror,  and  each 
trial  jnror,  for  each  day's  atterdance  at  a  term  of  a  coiwt 
of  rec  :rd,  of  civil  or  criminal  jurisdiction,  held  within  their 
county  ;  and  also  travel  fees  forgoing  to  and  returning  from 
the  term,  not  exceeding  five  cents  for  each  mile.  The  sum 
so  allowed  must  be  i  aid  by  the  o-^unty  treasurer,  upon  the 
certificate  of  the  clerk  of  the  court,  stuting  the  number  of 
days  that  the  juror  actually  attended,  and  the  number  of 
miles  traveled  by  him,  in  order  to  attend.  The  amount  so 
paid  must  be  raised  in  the  same  manner,  as  otht  r  county 
charges  are  raised. 

39Hnii,484.  §  3315.  'S\Tiere  tbe  trial,  by  a  jury,  of  an  issue  of  fact, 
135N.Y.  249.  jn  either  a  civil  or  a  criminal  action  or  special  proceeding, 
in  a  court  of  record,  occupies  more  than  thirty  days,  the 
court,  by  an  order  entered  in  the  minutes,  may  fix  and  allow, 
to  each  juror,  such  an  extra  compensation  as  it  deems  reason- 
able, for  his  services  thereupon  ;  the  amount  of  which  com- 
pensation, together  with  the  expenses  actually  and  neces- 
sarily incurred,  for  food  for  the  jurors  during  the  trial,  is  a 
county  charge. 

§  3316.  A  trial  juror,  sworn  in  a  special  proceeding,  be- 
for.^  a  judge  of  a  court  of  record  ;  or  upon  a  writ  of  inquiry  ; 
or  upon  a  trill,  b  foro  a  sheriff,  of  n  cLiim  to  personal  prop- 
erty, Feized  by  viitne  of  a  warrant  of  fitiachniont  or  nn  exe- 
cution ;  is  cuti  Lied  to  twenty-five  cents,  to  be  paid  by  the 
person  at  whose  instance  the  jury  is  empanelled. 
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§  3317*  Except  as  otherwise  specially  prescribed  by  law, 
the  proprietor  of  a  newspaper  is  entitled,  for  publisbing  a 
BummoDs,  notice,  order,  citation,  or  other  advertisement, 
required  by  law  to  be  pubhshed,  other  than  the  session 
laws,  for  each  folio,  to  seventy-five  cents  for  the  first  inser- 
tion, and  fifty  cents  for  each  subsequent  insertion.  Ute 
compensation  for  publishing  the  session  laws,  must  be  fixed 
by  the  board  of  supervisors,  at  not  more  than  fifty  cents  for 
each  folio. 

§  3318*  A  witness  in  an  action  or  a  special  proceeding, 
attending  before  a  court  of  record,  or  a  judge  thereof,  is  en- 
titled, except  where  another  fee  is  specially  prescribed  by 
biw,  to  fifty  cents  for  each  day's  attendance  ;  and,  if  he  re- 
sides more  than  three  miles  from  the  place  of  attendance,  to 
i  ight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3319*  A  witness,  attending  before  a  commissioner  or 
au  officer,  authorized  to  take  his  deposition  to  be  used  with- 
out tJie  State,  in  a  case  other  than  one  specified  in  section 
three  thousand  three  hundred  and  twenty-seven  of  this  act, 
is' entitled  to  two  dollars  for  each  day's  actual  attendance,  and 
to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3320*  [^m'dl892.]  A  receiver,  except  as  otherwise  ioin.y.478. 
specially  prescribed  by  statute,  is  entitled,  in  addition  tohi^ 
lawful  expenses,  to  such  a  commission,  not  exceeding  five 
per  centum  upon  the  sums  received  and  disbursed  bynim, 
as  the  court  by  which,  or  the  judge  by  whom  he  is  appointed, 
allows.  Any  receiver,  assignee,  guardian,  trnstee,  committee, 
executor  or  administrator,  required  by  law  to  give  a  bond  as 
such,  may  Include  as  a  part  of  his  h\,\\  f ul  expenses  such 
reasonable  sum,  not  exceeding  one  per  centum  per  annum 
ui>on  the  amount  of  such  bond,  paid  his  sureties  thereon,  as 
such  court  or  judge  allows. 

§  3321.    A  county  treasurer,  or,  in  the  city  and  county  of   §  168,  Ooo» 
New  York,  the  chamberlain,  is  entitled,  for  the  services  spe-  ^^^'  ^*' 
cified  in  this  section,  to  the  following  fees  : 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon 
the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court, 
one-half  of  one  per  centum  upon  the  sum  invested,  not  ex- 
ceeding two  hundred  dollars,  and  one  quarter  of  one  per 
centum  upon  the  excess,  over  two  hundred  dollars. 

For  i*eceiving  the  interest  upon  an  investment,  and  paying 
the  same  to  the  person  entitled  thereto,  one-half  of  one  per 
centum  upon  the  interest  so  received  and  paid. 

§  8322.  A  jnstice  of  the  peace  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees : 

1.    In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five 
c(nis. 

For  ft  hubpobua,  includin(^  all  Ihe  names  inserled  therein, 
twenty-five  cents. 
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For  the  ackDOwledgment  of  a  power  of  attorney,  twenty- 
five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten 
cents. 

For  drawing  an  affidavit,  application,  or  notice,  required 
by  statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five 
cents. 

For  hearing  an  application  for  a  commiBsiou  to  examine 
one  or  more  witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  set- 
tling, and  certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant 
from  arrest,  or  to  vacate  or  modify  a  warrant  of  attach- 
ment, or  increase  the  plaintiff's  security  thereupon,  fifty 
cents. 

For  an  adjournment,  except  where  it  is  made  by  the 
justice  upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  ctnts. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant 
does  not  appear,  twenty-five  cents. 

For  the  trinl  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  ap- 
pears, seventy-five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty- 
five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five 
cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly 
prescribed  by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twen- 
ty-five cents. 

For  making  a  return  upon  an  appeal  from  a  judgment, 
two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding 
to  be  continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by 
law,  for  each  day  actually  spent,  two  dollars, 

2.  In  a  special  proceeaing,  or  an  action  not  brought  be- 
fore a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  ex- 
pressly prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged 
with  being  the  father  of  a  bastard,  fifty  cents;  for  indors- 
ing a  warrant,  issued  from  another  county,  twenty-five 
cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  proscribed  by 
law,  for  each  day  actually  spent,  two  dollars. 
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For  a  precept  or  other  mandate,  whereby  a  special  pro- 
ceeding is  commenced,  in  a  case  where  a  fee  therefor  is 
not  specially  prescribed  by  Jaw,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required 
by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror 
or  witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a 
minute  or  record  or  conviction  of  such  a  juror  or  witness,  or 
of  any  person  for  contempt,  in  any  case  where  a  fee  there- 
for is  not  specially  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him, 
twenty-five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  under- 
taking, a  recognizance,  or  other  written  security,  and  filing 
the  same  with  the  county  clerk,  or  other  officer  with  whom 
it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five 
cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty -five  cents. 
•    For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents  ; 
except  in  proceedings  to  alter. or  lay  out  a  highway,  in 
which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
fifty  cents. 

For  receiving  and  entering  the  verdict  of  the  jury,  and 
the  order,  if  any,  thereupon,  twenty^-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed 
by  this  subdivision,  and  for  which,  if  rendered  in  an  action 
before  a  justice,  a  fee  is  allowed  by  the  first  subdivision  of 
this  section,  the  fee  allowed  in  such  an  action  for  the  same 
service. 

For  taking  the  deposition  of  a  witness,  upon  on  order 
made,  or  commission  issued,  by  a  court  of  record  of  the 
State,  or  a  court  in  another  state  or  a  territory,  or  a  foreign 
country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto, 
fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten 
cents. 

§  3383.  \Am'd  1890.]  A  constable  is  entitled,  for  the 
services  specified  in  this  section,  to  the  following  fees  : 

1.  In  an  action  brought  before  a  justice  of  tlie  peace,  or 
in  a  justices'  court  of  a  city,  for  serving  a  summons,  twenty- 
five  cents  ;  for  serving  a  summons  and  executing  an  order 
of  arrest,  one  dollar  ;  for  serving  a  summons  and  levying  a 
warrant  of  attachment,  one  dollar  ;  for  serving  a  summons 
and  affidavit  and  executing  a  requisition  in  an  action  for  a 
chattel,  one  dollar ;  for  serving  an  order,  directing  the 
action  to  be  continued  before  a  justice  other  than  the  one 
before  whom  it  is  pendiag,  and  for  attending   before  the 
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latter,  fifty  cents,  and  fifty  ceDts  in  addition  if  he  so  attends 
witli  a  person  in  his  custody  ;  for  collecting  money  by  virtue 
of  an  execution,  for  every  dollar  collected,  to  the  amount  of 
fifty  dollars,  five  cents  ;  for  every  dollar  collected  over  fifty 
dollars,  two  and  one-half  cents ;  where  a  judgment  or  an 
execution  is  settled  after  a  levy,  the  constable  is  entitled  to 
poundage  upon  the  sum  at  which  the  settlement  is  made, 
not  exceeding  the  value  of  the  property  levied  upon  ;  for 
each  mile  nece^arily  traveled,  going  and  returning,  to  serve 
a  summons  or  to  serve  or  to  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place 
of  abode  of  the  person  served,  or  the  place  where  it  is  served, 
to  the  place  where  it  is  returnable,  tvvn  cents ;  but  where  two 
or  more  mandates  in  one  action  are  served  or  executed  upon 
one  journey,  or  where  a  mandate  is  served  or  executed 
against  two  or  more  persons  in  one  action  he  is  entitled,  in 
all,  to  only  ten  cents  for  each  mile  necessarily  traveled  ;  for 
notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest, 
twenty-five  cents ;  and  for  going  to  the  plaintiff 's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found, 
to  serve  such  a  notice,  for  each  mile  traveled,  going  and  re- 
turning, ten  cents  ;  for  subpcenaing  each  witness,  not  ex- 
ceeding four,  twenty-five  cents ;  for  notifying  the  jurors  to 
attend  a  trial,  one  dollar  and  fifty  cents ;  for  taking  charge 
of  a  jury  during  their  deliberations,  fifty  cents ;  where 
witnesses,  not  exceeding  four,  are  subpoenaed  hy  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents 
each. 

2.  In  a  special  proceeding.  • 

For  notifying  jurors  to  attend  to  assess  damages,  in  pro- 
ceedings relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless 
a  fee  therefor  is  specially  prescribed  by  law,  for  each  per- 
son  notified,  ten  cents ;  and  for  each  mile  actually  and 
necessarily  travelled,  going  from  and  returning  to  his  place 
of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the 
special  proceeding  is  commenced,  twenty-five  cents. 

For  Serving  a  warrant,  in  any  case  where  a  fee  therefor 
is  not  specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to 
be  continued  before  a  justice  other  than  the  one  before 
whom  it  is  pending,  and  for  attending  before  the  latter, 
fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends  with 
a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to 
process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty- 
five  cents. 

For  each  mile  necessarily  travelled,  going  and  returning, 
to  serve  or  execute  a  mandate,  the  distance  to  be  computed 
from  the  place  where  it  is  seived  or  executed,  to  the  place 
where  it  is  returnable,  unless  a  different  rate  of  travel  fees 
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■upon  the  service  or  execution  thereof  is  specially  prescribed 
by  statute,  ten  cents.  Where  two  or  more  mandates  are 
served  or  executed  in  one  special  proceeding,  the  limitation 
upon  the  amount  of  travel  fees  specified  in  the  last  pre- 
<ceding  subdivision  applies, 

§  8824«  A  constable  Yfho  charges  any  travelling  fees, 
anuSt  show,  by  affidavit,  that  the  travel  was  necessary  to 
»I)erform  the  service  wiih  respect  to  which  it  is  charged ; 
^hat  no  more  miles  are  charged  for,  than  were  actually  and 
4n  good  faith  travelled  for  that  purpose ;  that  he  had  at  the 
time  no  other  official  or  private  business  upon  the  route  so 
travelled ;  and  that  the  travelling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described 
in  the  affidavit.    The  justice  taxing  the  fees  must  be  satis- 
fied that  the  miles  charged  for  were  actually  and  necessarily  • 
travelled,  as  stated  in  the  affidavit. 

§  88S6«  A  party  recovering  costs  in  an  action  before  a 
justice  of  the  peace,  in  whose  behalf  a  commission  has  been 
issued,  and  who  introduces  in  evidence  a  deposition  taken 
thereunder,  is  entitled  to  recover  his  actual  disbursements 
thereupon,  not  exceeding  the  following  sums:  commis- 
sioner's fees  for  taking  and  returning  testimony,  one  dollar; 
<eaGh  subpoena  issued,  or  oath  administered,  by  the  com- 
nussioner,  six  cents;  expense  of  serving  each  subpoena, 
twenty-five  cents ;  each  witness's  fees  for  each  day's  attend- 
ance before  the  commissioner,  twentj-five  cents;  postage 
for  sending  and  returning  the  comimssion  and  papers  an- 
nexed thereto,  one  dollar. 

§  88l(d*  Except  as  otherwise  specially  prescribed  by  law, 
a  persoi^,  notified  to  attend  as  a  juror,  is  entitled  to  twenty- 
five  <ciftnts,  for  attending  and  serving,  upon  the  trial  of  an 
«u^on  or  the  hearing  of  a  special  proceeding,  before  a 
jtifitice  of  the  peace ;  and  to  ten  cents  for  attending  to  serve 
^here  he  is  not  sworn. 

§  8827*  A  witness  is  entitled  to  twenty-five  cents,  for 
each  day's  actual  attendance,  before  a  justice  of  the  peace, 
in  an  action  or  a  special  proceeding,  or  before  a  commis- 
sioner appointed  by  a  justice  of  the  peace,  or  before  a 
justice  01  the  peace  taking  a  deposition  to  be  used  in  a 
court,  not  of  record,  of  another  state,  or  a  territory  of  the 
United  States. 

§8828.  A  justice  of  the  peace,  or  a  constable.  Juror,   4N."«. 
or  witness,  before  a  justice  of  the  peace,  is  not  obliged  to   Supp.  Ml. 
render  any  service  specified   in   this  title,-  without   the 
previous  pajrment  or  tender  of  his  fee  therefor,' 

§  8829.  In  an  action  before  a  justice  of  the  peace,lf  any  4  j^.  y. 
services  are  rendered  for  a  party,  and  he  neglects  to  pay  Supp.  I6I. 
the  fees  allowed  therefor  by  law,  the  other  party  may  pay 
those  fees,  and  the  amount  thereof  must  be  taxed  as  part  of 
iis  costs,  if  he  recovers  costs. 
.   §  8880*  The  allowAnoe  of  a  fee,  by  this  title,  does  not 
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apply  to  a  case,  where  special  proyision  is  otherwise  riad« 
by  statute  for  compensation  for  a  particular  service. 

90 NT. 681.  §  8881.  Where  an  officer  has,  when  his  title  takes 
effect,  commenced  the  performance  of  a  service,  for  whidi 
a  fee  is  allowed  by  the  statutes  heretofore  in  force,  he  is 
entitled  to  the  fee  so  allowed,  for  the  completion  of  that 
service,  and  he  is  not  entitled  to  the  fee  for  the  same,  or  a 
corresponding  service,  allowed  by  this  title. 

§  8882.  Except  as  otherwise  expressly  prescribed  there- 
in, this  title  does  not  apply  to  a  service  rendered  in  t 
criminal  action  or  special  proceeding,  in  a  court,  or  bdEore 
an  officer. 

CHAPTER  XXIL 

DEFINITIONS  AND  REGULATIONS  CONCERNING 
THE  CONSTRUCTION,  EFFECT,  AND  APPLI- 
CATION OF  THIS  ACT. 

TITLE    I. — General  definitions,  and  bulks  of  gok- 

STRUCTION 

TITLE  II. — ^Provisions  BsauLATiNa  the  effect  akd 

APPLICATION  OF  THIS  ACT. 

TITLE  L 

General  cUr/lnitums,  and  rules  of  construcUan. 

I  8883.  Deflnition  of  '^  action."  \  8340.  Role  of  conitrqction  m  to 

8834.  Id.;     ** special     proceed-  publication,      etc.,     in 

ing."  certain  cases. 

8886.  Division   of  actions  int»  8841.  Id.;  as  to  certain  special 

civil  aod  criminal.  provisions    xelaUni^  to 
8888.  Deflnition    of  **  criminal  New  York  city. 
action."  8842.  Id.;  as  to  county  court 

8887.  Id.;  **  civil  action."  8843.  Miscellaneous  eeaeral  de- 

8888.  Parties  to  a  civil  action.  flnitions  ana  mlea  of 

8889.  Only  one  form  of  civil  construction. 

action. 

»W.T.888.  §8888.  The  word  "action",  as  used  in  the  New 
C  W  i^fK.  9  zo  -  Revision  of  the  Statutes,  when  applied  to  judicial  proceed- 
ings, signifies  an  ordinary  prosecution,  in  a  court  of  justice, 
by  a  party  against  another  party,  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence. 

96  N.Y.  880.  §  8884.  Every  other  prosecution  by  a  party,  for  either 
of  the  purposes  specified  m  the  last  section,  is  a  special  pm- 
ceeding. 

§  8886.  Actions  are  of  two  kinds  : 

1.  Civil 

2.  Oriminal. 

§  8886.  A  criminal  action  is  prosecuted  by  the  people 
of  the  State,  as  a  party,  against  a  person  charged  with  a 
,  public  offence,  for  the  punishment  thereof. 

§  8387.  Every  other  action  is  a  civil  action 
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§  3338-  The  party  prosecuting  a  civil  action  is  styled 
the  plaintiff ;  the  fwi verse  party  is  styled  the  defendant. 

§  3339'  There  is  only  one  form  of  civil  action.  The 
distinction  between  actions  at  law  and  suits  in  equity,  and 
formi;  cf  those  actions  and  suits,  have  been  abolished. 

^  8340*  Each  provision  of  this  act,  requiring  the  publi- 
cation of  a  summons,  notice,  or  other  paper,  in  one  or 
more  newspapers,  or  authorizing  or  requiring  a  court,  or  a 
judge,  to  designate  one  or  more  newspapers,  in  which  such 
a  publication  must  be  made,  or  requiring  the  posting  of  a 
notice  or  other  paper,  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed 
after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication 
must  or  may  be  made,  or  one  or  more  particular  places,  in 
which  notices  Sr  other  legal  papers  must  or  may  be  posted, 
in  a  particular  locaUty,  or  in  a  particular  case.* 

§8841.  Each  provision  of  this  act  is  to  be  construed  92N.Y.684 
as  not  affecting  any  special  provision  of  the  statutes,  re- 
maining unrepealed  after  the  former  provision  takes  effect, 
which  is  applicable  exclusively  to  an  action  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  including  the  recovery,  entry,  and  collection  of  a 
judgment  in  such  an  action. 

§  8842.  Each  provision  of  this  act,  conferring  power 
upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general, 
special,  or  trial  term,  which  is  applicable  to  a  county 
court,  is  to  be  construed  as  applying  to  any  term  of  the 
^ounty  court,  held  pursuant  to  an  appointment  made  as 
prescribed  by  law. 

§3343-     [Am'd  1892.]     In  construing  this  act,  the  fol-  90  N.Y.sai 
lowing  rules  must  be  observed,  except  where  a  contrary  in-  1*^  ^•^- ^'^^^ 
tent  is  expressly  declare  d  in  the  provision  to  be  construed, 
or  plainly  apparent  from  the  context  thereof  ; 

1.  The  **  superior  city  courts"  are,  collectively,  the  court  135 n.y.338 
of  common  pleas  for  the  city  and  county  of  New  York,  the  .  ^    s  .-  .  ^ 
superior  court  of  the  city  or  New  York, -the  superior  court 
of  Buffalo,  and  the  city  court  of  Brooklyn. 

2»  The  word,  "mandate",  includes  a  writ,  process,  or 
other  written  direction,  issued  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or 
a  person  acting  as  a  judicial  officer,  and  commanding  a 
court,  board,  or  other  body,  or  an  officer,  or  other  person, 
named  or  otherwise  designated  therein,  to  do,  or  to  refrain 
from  doing,  an  act  therein  specified. 

3.  The  word,  "judge",  includes  a  justice,  surrogate,  re- 
corder, justice  of  the  peace,  or  other  judicial  officer,  au- 
thorized or  required  to  act,  or  prohibited  from  acting,  in  or 
with  respect  to  the  matter  or  thing,  referred  to  in  the  pro- 
vision wherein  that  word  is  used. 

4  The  word,  "clerk",  si^ifies  the  clerk  of  the  court, 
wherein  the  action  or  special  proceeding  is  brought,  or 

*  See  L.  1884,  c.  133,  abolishiog  state  paper. 


62  How.  Pr. 
856. 

112N.Y.559. 
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wherein,  or  bjr  whose  authority,  the  act  is  to  be  done,  which 
is  referred  to  in  the  provision  in  which  it  is  used.  If  the 
action  or  special  proceeding  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  che  supreme  court,  it  sig- 
nifles  the  clerk  of  the  county  wherejn  the  action  or  special 
proceeding  is  triable,  or  the  act  is  to  be  done.  * 

6.  The  word,  *'  report ",  when  used  in  connection  with  a 
trial,  or  other  inquiry,  or  a  judgment,  means  a  referee's 
report ;  and  the  word,  "  decision^',  when  used  in  the  i?ame 
connection,  means  the  decision  of  the  court  upon  a  hearing, 
or  the  trial  of  an  issue,  before  the  court  without  a  jury 

6.     [Repealed  by  StattOory  Oonsiruction  Law.     X.  1892,  c 
677.] 

7. 
677.] 

8. 
677.] 


[Repealed  by  StattUory  Gonstruction  Law.     L.  1892  ,  c 
[Repealed  by  Statutory  QmstmeUon  Law.    L.  1892,  c. 


RMoDth.  L. 
Bui  22. 


9.  A  "  personal  injury  ",  includes  libel,  slander,  criminal 
conversation,  seduction,  and  malicious  prosecution  ;  also  an 
assault,  battery,  false  imprisonment,  or  other  actionable 
injurj  to  the  person  either  of  the  plaintiff,  or  of  another. 
14  Daly,  448.  10.  An  **  injury  to  property  "  is  an  actionable  act,  where- 
112N.Y.559.  by  the  estate  of  another  is  lessened,  other  than  a  personal 
injury,  or  the  breach  of  a  contract. 

11.  The  word,  '^afladavit",  includes  a  verified  pleading  in 
an  action,  or  a  verified  petition  or  answer  in  a  special  pro- 
ceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to 
be  **  annulled",  when  the  action,  m  which  it  was  granted, 
abates  or  is  discontinued ;  or  a  final  judgment,  rendered 
therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or  a  filial 

i'udgment  is  rendered  therein  in  favor  of  the  defendant 
Jut,  in  the  case  last  specified,  a  stay  of  proceedings  sus- 
pends the  effect  of  the  annulment,  and  the  reversal  or 
vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor",  signifies  the  person 
who  is  entitled  to  collect,  or  otherwise  enforce,  in  hrs  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

14.  A  "judgment  creditor's  action  "  is  an  action  brought 
as  prescribed  m  article  first  of  title  fourth  of  chapter  six- 
teenth of  this  act,  or  any  other  action,  brought  by  a  judg- 
ment creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

15.  [Repealed  by  Statviory  Construction  Law.  L,  1892.  c 
677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the 
property,  which  is  or  may  be  set  (wBf  by  boundary  lines,  as 
distinguished  from  an  undivided  share  or  interest  therein. ' 


*  For  law  resnilatlng  the  clerk  of  the  county  of  New  York. 
S§  1719-1736,  Consol.  Act,  ^ 
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17.  [RipeaUd  ^  StaMory  Constrwilion  Law,  Z.  189^,  c. 
677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  52HaiK8(ff. 
by  ornnder  the  laws  of  the  State ;  or  located  in  the  State,  %tate  Rcd 
and  created  by  or  under  the  laws  of  the  United  States,  or  r^ 
by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  New 

York,  before  the  19th  day  of  April,  in  the  year  seTenteen 
bundred  and  seventy-five.  Every  other  corporation  is  a 
*'  foreign  corporation  *\ 

19.  The  terms,  "trial  juror",  and  "trial  jury",  are  re- 
spectively equivalent  to  the  terms,  "petit  juror",  and 
*  •  petit  jury  ,  as  used  in  the  Constitution  and  laws  of  the 
State.  The  word,  **  notify  ",  as  used,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  the  word, 
" summon",  as  used  in  the  like  connection,  in  the  same 
Constitution  and  laws. 

20.  The  word,  **  action ",  refers  to  a  civil  action ;  the 
word,  "  jud^ent",  to  a  judgment  in  such  an  action  ;  the 
term,  "  special  proceeding  ",  to  a  civil  special  proceeding  ; 
the  word,  "  order  ",  to  an  order  made  in  such  an  action  or 
special  proceeding ;  the  words,  "  an  action  of  ejectment "  to 
an  action  to  recover  the  immediate  possession  of  real  prop- 
erty. \ 

21.  [HepeaUid  by  IHtaiutory  UOTistruction  Zato.  L,  1892,  c. 
677.] 

22.  [Repealed  by  Statutory  Construction  Law,  L,  1892,  c. 
677.] 

23.  [Repeaitd  by  StaMory  OonstractUm  Law.  Z.  1892,  c. 
677.] 

24.  [Bepealed  by  Statutory  Construction  Law,  L,  1892,  c 
677.] 
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*  See  L.  1890,  C.  663,  subd.  2. 
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$  88S1.  14. ;  upon  grand  jaron  $  8968.  Id.;  upon  former  appoint- 

and  jariea.  ment  of  terms. 

8858.  Id. ;     upon    proceeding  8864.  Id.  ;    upon    officers    and 

taken,  or  rifrnts  accmed,  offices, 

etc.,  under  zormer  stat-  8866.  When  this  act  deemed  t« 

ntes.  have  been  passed,  etc 

8886.  When  this  act  takes  eifect 

88  N.T.  867.  §  8844*  This  act  constitutes  a  portion  of  the  Nefw  Re- 
vision of  the  Statutes,  It  may  be  styled,  in  any  act  of  the 
legislature  or  proceeding  in  a  court  of  justice,  or  wherever 
it  IS  otherwise  referred  to,  "  The  Code  of  Civil  Procedure." 

§  8846*  The  rule  of  the  common  law,  that  a  statute  in 
derogation  of  the  common  law  is  strictly  construed,  does 
not  apply  to  this  act. 

§  8846.  Where  it  is  prescribed,  in  a  provision  of  this  act, 
that  a  person  doing  or  omitting  to  do  any  act  is  guilty  of  a 
particular  crime,  or,  generally,  of  a  misdemeanor,  he  shall 
be  punished  therefor  in  the  manner  and  to  the  extent,  pre- 
scribed by  the  statutes  remaining  unrei)ealed  after  the  pro- 
vision in  question  takes  effect,  £r  the  punishment  of  the 
crime  so  specified  ;  or  for  the  punishment  of  a  misdemeanor, 
the  punishment  of  which  is  not  specially  prescribed  in  the 
statute  defining.it. 

1  Ci^  Ct.  §  8347.  [Am'd  1881. 1882,  1883,  1893, 1894.]  The  appli. 
810.  cation  and  effect  of  certain  portions  of  tiiia  act  are  declaretl 

91^^'  ^  *^^  regulated  as  follows ;  except  that,  where  a  particular 
135  id!  mIl  provision,  included  within  a  chapter  or  a  porti  nof  a  chapter, 
30  Abb.  N.G.  specified  in  a  snbdiviBion  of  this  section,  expressly  designates 
407n.  the  courts,  persons,  or  proceedings,  affected  thereby ;  that 

provision  is  deemed  excluded  from  the  application  and  effects 

prescribed  in  the  subdivision : 

1.  In  chapter  second,  the  prisoners  referred  lo  are  civil 
•     prisoners  oidv,  except  that  section  122,  and  article  third  of 

title  second  thereof,  apply  to  all  prisoners,  civil  or  criminal. 

2.  In  chapter  third,  sections  808,  804,  805  and  806,  apply 
to  trial  jurors  upon  the  trial  of  an  indictment  or  other  crim- 
inal cause ;  as  prescribed  in  subdivision  seventh  of  this  sec- 
tion, with  respect  to  the  application  of  titles  third  and  fourth 
of  chapter  tenth,  and  as  specified  in  the  next  two  sections. 

8.  In  chapter  fifth,  sections  446,  449,  450,  454,  455,  and 

458  to  468,  both  inclusive,  apply  to  an  action  commenced, 

in  any  court  of  the  State  on  or  after  the  first  day  of 

September,  1877. 

SI  Hun,  614,      ^»  Tho  remriuder  of  chapter  fifth,  ^and  the  whole  of 

bo  Abb.  N.   chapter  sixth,  apply  only  to  an  action  commenced,  on  or 

N.  898.  after  tiie  fipg^  ^^y  of  September,  1877,  in  the  supreme  court, 

a  superior  city  court,  the  marine  court  of  the  city,  of  New 

York,  or  a  county  court. 

5.  Chapter  seventh,  excluding  section  548,  and  articles 

•    first  and  second  of  title  fourth  thereof,  applies  only  to  an 

action,  in  one  of  tho  courts  specified  in  subdivision  fourth 

of  this  section,  in  which  an  application  for  an  order  of 
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arrest,  an  Injunctioii  order,  or  a  warrant  of  attachment 
a^inst  property,  is  made,  on  or  after  the  first  day  of  Sep- 
tember, 1877.  Articles  first  and  second  of  title  fourth  of 
ttksA  chapter  apply  only  to  proceedings  taken,  in  one  of 
thQSQ  courts,  on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or 
special  proceeding  in  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section;  except  that  sections  721. 
722,  724  to  727,  both  inclusive,  and  817  to  819,  both  in- 
elusive,  apply  to  all  courts  of  record ;  sections  728,  729, 
730,  749,  787,  788,  810,  to  816,  both  inclusive,  and  826,  to 
proceedings,  taken  on  or  after  that  day,  in  any  court  or 
before  any  officer  or  body ;  and  sections  723,  764,  765,  785, 
789,  790  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceedings  taken, 
on  or  after  the  first  day  of  September,  1877,  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fourth,  and  article  first  of  title  fifth,  of  that 
chapter  apply  only  to  jurors  drawn  for,  and  juries  formed 
at,  a  term  of  a  court  commencing  not  less  than  twenty  days 
after  the  first  day  of  M^y,  1877.  Subject  to  that  qualifica- 
tion, they  apply  to  jurors  selected  under  the  statutes, 
remaining  imrepealed  after  that  day,  and  the  lists  and 
ballots  prepared  accordingly ;  until  new  jurors  are  selected, 
and  new  lists  and  ballots  are  prepared,  ac  prescribed  in 
those  titles.  The  same  portions  of  chapter  tenth,  excluding 
article  third  of  title  third,  apply  equ^y  to  a  criminal  and 
a  civil  action  or  special  proceeding,  and  to  a  court  of 
criminal  and  a  court  of  ci^  jurisdiction.  But  title  third 
does  not  affect  any  special  provision  of  law,  remaining 
unrepealed  after  the  first  day  of  May,  1877,  whereby  tri«3 
jurors  are  directed  to  be  procured,  for  a  particular  court  of 
record,  from  a  particular  locality  ;  or  whereby  a  county  ia 
divided  into  two  or  more  jury  districts,  and  the  selectmg, 
drawing,  summoning,  or  attendance  of  jurors  from  the 
particular  locality,  or  the  different  jury  districts,  iz  regu- 
lated. Each  of  those  provisions  becomes  applicable  to  and 
affects  the  selecting,  drawing,  notifying,  or  attendance  of 
jurors,  as  prescribed  in  that  title,  in  like  manner  as  !•  ap- 
plied to  and  affected  the  statutes  previously  in  xoico,  upon 
the  same  subject.  So  much  of  the  provisions  of  title  fourth, 
as  relates  to  the  remission  or  enforcement  of  a  fine  imposed 
upon  a  trial  juror,  applies  to  a  fine  imposed  upon  a  grand 
juror,  as  prescribed  in  the  statutes  remaining  unrep^ed, 
after  the  first  day  of  May,  1877. 
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8.  In  chapter  eleventh,  articles  first  and  second  of  title 
first,  and  the  whole  of  title  third,  apply  only  to  proceedings 
in  one  of  the  courts  specified  in  subdivision  fourth  of  this 
section,  taken  on  or  after  the  first  day  of  September,  1877. 
But  where  nn  action  has  been  commenced  in  either  of  those 
courts,  before  that  date,  a  judgment  by  default  must  be 
token  therein,  as  prescribed  by  the  statutes  in  force  on  the 
thirty-first  day  of  August,  1877. 

99  Han,  47  9.  Chapter  twelfth  does  not  affect  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  touching 
the  review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued, 
on  or  after  the  first  day  of  September,  1877,  out  of  a  court 
of  record,  other  than  an  execution  issued  out  of  such  a 
cotirt,  and  directed,  pursuant  to  law,  to  a  constable  or 
marshal ;  and  to  sales  and  other  proceedings,  by  virtue  of 
an  execation  directed  to  a  sheriff,  and  delivered  to  him, 
after  that  date.  Sections  1413  and  1414,  and  sections  1417 
to  1427,  both  inclusive,  apply  only  to  a  case  where  such  an 
execution  is  issued  out  of  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section  ;  or  where  a  warrant  of  at. 
tachment  against  property  is  granted  on  or  after  that  date^ 
in  an  action  brought  in  one  of  those  courts.  Title  third  of 
that  chapter  applies  only  to  an  execution,  issued  upon  a 
judgment  rendered  in  one  of  those  courts. 

26  Hun,  560.       ll>    So  much  of  chapters  fourteenth,  fifteenth,  sixteenth, 
91^^'  602      seventeenth,  eighteenth,  nineteenth  and  twentieth  as  regu- 
92  Id.  181.      late  the  proceedings  to  be  taken  in  an  action  or  special  pro- 
io^.y'.  156.*   ceeding,  and  the  effect  thereof,  applies  only  to  an  action  or 
a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  eighteen  hundred  and  eighty.    And  all  ap- 
peals taken  from  any  order,  sentence,  decree  or  determina- 
tion of  a  surrogate's  court,  made  or  entered  in  such  court  on 
or  after  the  first  day  of  September,  eighteen  hundred  and 
eiglM^y,  in  any  patter  or  proceeding  pending  or  undeter- 
mined in  Buoh  court,  on  the  first-day  oC  September,  eighteen 
hundred  and  eighty;  and  all  appeals  to  the  court  of  appeals 
from  any  order  or  judgment  of  the  supreme  court,  affirming 


3347 


APPLICATION  OF  THIS  ACT, 


48S 


reversing  or  modifying  any  »nch  order,  sentencd,  ddoree  or 
determination  of  a  snrrogate's  conrt,  shall  be  taken  and  per- 
fected, heard  and  decided  in  conformity  to  the  laws  and 
practice  regnlating  appeals  from  orders,  sentences  and  de* 
crees  of  surrogate's  coart,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
eighteen  hundred  and  seventy -seven;  and  all  appeals  from 
any  order,  sentence,  decree,  or  determination  of  such  court, 
brought  in  conformity  thereto  since  the  first  of  September, 
eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid 
and  effectual  except  that  sections  one  thousand  six  hundred 
and  seventy  to  one  thousand  six  hundred  and  eighty-five, 
both  inclusive,  apply  also  to  the  proceedings  therein  speci- 
fied, taken,  after  that  date,  in  an  action  theretofore  com- 
menced, or  upon  a  judgment  theretofore  rendered,  and 
section  otte  thousand  six  hundred  and  seventy-four  applies  to 
notice  of  pendency  of  action  theretofore  or  thereafter  filed; 
sections  one  thousand  eight  hundred  and  eighty-one  to 
oue  thousand  eight  hundred  and  ninety-two,  both  in- 
clusive, do  not  apply  to  an  action  upon  any  bond  therein 
specified,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  has  been  duly  made  be- 
fore that  date  and  is  then  in  force,  in  which  case  future 
actions  upon  the  same  bond  are  regulated  by  the  laws  in 
force  on  the  day  before  that  date,  notwithstanding  the  re- 
peal thereof;  sections  two  thousand  one  hundred  and 
eighty-one  to  two  thousand  one  hundred  and  eighty- 
seven,  both  inclusive,  two  thousand  one  hundred  and 
ninety-seven  to  two  thousand  one  hundred  and  ninety- 
nine,  both  inclusive,  and  two  thousand  two  hundred  and 
thirteen  to  two  thousand  two  hundred  and  eighteen,  both 
inclusive,  apply  also  to  a  case  where  a  discharge  is  there- 
after granted;  and  sections  two  thousand  two  hundred 
and  twenty-eight  to  two  thousand  two  hundred  and  thirty, 
both  inclusive,  apply  also  to  trustees  theretofore  or  there- 
after appointed  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  sections 
two  thousand  two  hundred  and  fifty-three  to  two  thousand 
two  hundred  and  sixty-five,  both  inclusive,  apply  also 
where  a  final  determination  has  been   made  before   the 
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firgt  day  o£  Scy^tembex,  eighteen  hundred  and  eighty,  in 
proceedings  taken  nnder  any  statute  sapersedeii  by  the 
title  containing  those  sectioafl,  aad  to  the  process  issued 
thereupon;  sections  two  thousand  three  hundred  and  twonty 
to  two  thousand  three  hundred  and  forty -£onr,  .both  inelusrve, 
apply  also  to  proceedings  taken,  before  that  date,  under 
any  statute,  superseded  by  the  title  containing  them, 
whether  a  oominittee  has  or  has  not  bfcn  a|»pointed;  sec- 
tion two  thousand  five  hundred  and  thirty-seven  applies 
also  to  every  payment  or  deposit  therein  specified,  made 
on  or  after  the  first  day  of  September,  eighteen  hundred 
and  eighty;  section  two  thousand  seyen  hunrlred  and  fifty- 
six,  except  the  words  *^  upon  the  hearin^o;  before  the  surro- 
gate,/' applies  to  actions  theretofore  or  thereafter  com« 
menced  pursuant  to  article  second  of  title  three  of  chapter 
fifteen;  and  sections  two  thousand  seven  hundred  and 
ninety-eight  to  two  thousand  eight  hundred  and  one,  both 
indnsivd,  apply  also  to  a  case  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent  has 
been  du)y  made  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  re- 
lates to  the  jurisdiction  of  the  several  courts  theieiu  speci- 
fied, applies  only  to  nn  action  or  special  proceeding  com- 
menced on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  twenty -first,  titles  first,  second  and  third 

apply  only  to  an  action  in  one  of  the  courts  specified  in  sub 

31  Hun,  614.    division  fourth  of  this  section, 
o  Dem.  ooo 

14.  [Added  1894.]  The  disqualification  of  jurors,  as  pro. 
vided  in  section  eleven  hundred  and  sixty-six  of  this  act, 
shall  apply  to  all  courts. 

§  3348'  Where  a  provision  of  this  act  is  made  applicable 
by  the  last  section,  to  an  action  or  a  special  proceeding  com- 
menced on  or  after  a  day  therein  specified,  if,  before  that 
date,  a  summons  in  an  action,  or  a  citation  issued  from  a 
surrogate's  court,  has  been  served  upon  ohc  or  more,  but  not 
upon  all,  of  the  persons  to  be  served  ;  or  an  order  for  the 
service  of  a  summons  prr^scribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act  has  been  made  ;  or  in  a 
special  proceeding,  elsewhere  than  in  a  surrogate's  court; 
the  petition  or  other  paper,  upon  which  the  first  order,  pro- 
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cess,  or  other  mandtitemay  be  made  or  issued,  has  not  been 
presented,  the  action  or  Kpecial  proceediog  is  not  deemed  to 
have  been  commenced  within  the  meaning  of   that   section. 

§  3349*  WLere  any  provision  of  this  act  is  made  applic- 
able to  f  ature  proceedings  in  action  or  special  proceeding, 
the  proceedings  therein,  until  the  provision  in  question  be^ 
comes  applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  before  the  provision 
takes  effect,  except  as  otherwise  prescribed  in  subdivision 
seventh  of  the  last  section  bat  one. 

§  3350*  ^  jn^»  ^OT  the  trial  of  an  indictment  or  other 
criminal  cause,  at  a  term  of  court  of  record,  commencing  on 
or  after  the  twenty-first  day  of  May,  eighteen  hundred  and 
seventy-seven,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act^  for 
the  term  of  the  court  at  which  it  is  iriable,  iududing  the 
talesmen  or  additional  jarors,  procured  as  preserib'^d  there- 
in ;  and  the  same  must  be  tried  by  the  jnry  so  formrd.  But 
the  statutes  remaining  unrepealed  after  the  first  day  of 
September,  eighteen  hundred  and  seventy-seven,  relating 
to  challenges  or  disqualifications  of  petitjurors  in  a  sriminal 
cause,  or  prescribing  the  oases  where  talesm^'U  or  additional 
petit  jurors  must  be  summoned  in  a  criminal  cause,  remain 
unaffected  by  this  act,  and  are  applicable  to  the  proceed- 
ings taken  as  prescribed  in  this  act,  and  to  the  trial  jurors 
there  specified. 


•■  > 
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§  8351.  This  act  does  not  affect  any  provision  of  the 
statutes,  remaining  unrepealed  after  the  first  day  of  Sep- 
tember, eighteen  nundred  and  seventy-seven  relating  to 
grand  jurors  or  grand  juries ;  except  as  follows : 

1.  A  fine  imposed,  after  the  first  day  of  September, 
eighteen  hundred  and  seventy-seven  upon  a  person  drawn 
as  a  grand  juror,  and  duly  summoned  to  attend  a  term  of 
a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth 
of  title  third  of  chapter  tenth  of  this  act ;  and  sections 
one  thousand  and  seventy-three  to  one  thousand  and  seventy- 
seven  of  this  act,  both  inclusive,  apply  to  such  a  person, 
as  if  he  had  been  drawn,  and  notified  to  attend,  as.  a  trial 
juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists 
of  petit  jurors,  the  ballots  containing  their  names,  the  box 
or  boxes  in  which  those  ballots  are  deposited  or  contained, 
the  selecting,  drawing,  summoning,  or  empannelliDg  of 
petit  jurors,  the  imposition  of  a  fine  upon  a  petit  juror, 
or  the  enforcement,  reduction,  or  remission  thereof,  it  is 
deemed  to  refer  to  the  same  subject,  as  provided  for  in 
this  act,  in  like  manner  as  it  refers  to  those  statutes. 

§  3362.  Nothing  contained  in  any  provision  of  this 
act,  other  than  in  chapter  fourth,  renders  ineffectual,  or 
otherwise  impairs,  any  proceeding  in  an  action  or  a  special 
proceeding,  had,  or  taken,  pursuant  to  law,  or  any  other 
lawful  act  done,  or  right,  defence,  or  limitation,  lawfully 
r^Ccrued  or  established,  before  the  provision  in  question 
iakea  effect;  unless  the  contrary  is  expressly  declar^  in  tho 
provision  in  question.  As  far  as  it  may  oe  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrying  into  effect 
such  a  proceeding  or  other  act,  or  enforcing  or  protecting 
such  a  right,  defence,  or  limitation,  the  statutes  in  force  on 
the  day  before  the  provision  takes  effect,  are  deemed  to  re- 
main in  force,  notwithstanding  the  repeal  thereof, 

§  3358.  This  act  does  not  affect  the  appointment  of  a 
term,  or  the  designation  of  one  or  more  judges  to  ijold  a 
term,  made  pursuant  to  the  statutes  in  force  on  the  thirty-firsft 
day  of  August,  eighteen  hundred  and  seventy-sevoi  until 
new  terms  are  appointed,  or  one  or  more  judges  csre  039ffy 
designated,  as  prescribed  in  this  act. 
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^:  8854.  This  act  does  not  create  v,  yacancy  in  a  ty  office 
or  employment,  designated  or  referred  to  therein,  by  tiie 
title  or  description  thereof,  contained  in  the  statutes  in 
force  OQ  the  day  before  the  provision  referring  thereto  takes 
effect,  or  by  another  title  or  description ;  nor  does  it  affect 
any  provision  of  those  statutes,  relating  to  the  amount,  or 
the  time  or  the  mode  of  payment,  of  the  compensation  of 
an  officer  or  employee,  so  designated  or  referred  to,  who  is 
in  office  or  employed  on  that  day :  except  that  where  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  this 
act,  he  may  be  removed  at  pleasure  by  the  court,  officer,  or 
officers,  authorized  by  this  act  to  appoint  a  person  to  dis- 
charge the  same  duti€9s.  Until  he  is  removed,  or  his  office 
or  place  becomes  otherwise  vacant,  the  provisions  of  this  ' 
act  apply  to  him,  and  to  the  discharge  of  his  duties.  The 
court,  officer,  or  officers,  authorized  by  this  act  to  appoint  a 
person  to  an  office  or  employment,  may  from  time  to  time 
fill  a  vacany  therein. 

§  3355.  [Am*d  1882.]  For  the  purpose  of  determining 
the  effect  of  the  different  provisions  of  this  act  with  reepect 
to  each  other,  tiieyare  deemed  to  have  been  enacted  simul- 
taneously. For  the  purpose  of  determining  the  effect  of 
this  act  upon  other  acts,  and  the  effect  of  other  acts  upon 
this  act,  chapters  fourteen  to  twenty-two  of  this  act,  both 
inclusive,  are  deemed  to  have  been  enacted  on  the  twelfth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty  ; 
and  all  acts  passed  after  the  last-mentioned  date  are  to  have 
the  same  effect  as  if  they  were  passed  after  those  chapters. 

§  3356.  Subject  to  the  qualifications  contained  in  the  136N.Y.249 
foregoing  sections  of  this  title,  this  act  shall  take  effect  as 
follows :  titles  third  and  fourth,  and  article  first  of  title  fifth 
of  chapter  tenth,  >  on  the  first  day  of  May,  in  the  year 
eighteen  hundred  and  seventy-seven ;  the  remainder  of 
chapters  first  to  thirteenth,  both  inclusive,  on  the  first  day 
of  September,  in  the  year  eighteen  hundred  and  seventy- 
seven  ;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
the  first  day  of  September,  eighteen  hundred  and  eighty ; 
and  this  chapter  immediately. 

CHAPTER  XXm.* 
SUPPLEMENTAL  PROVISIONS. 

TITLE    L — ^PbOCJEBDINGS    fob    the    CONDSMNAXIOir   Off 

BEAL  FROFBBTT. 

TITLE  II.— Pbocebdings  for  thhj  sale  of  cobfobats 

BEAIj  propebty. 

TITLE  L 

Proceedings  f<yr  the  Condemnation  of  Beat  Property, 

I  83{^.  Condemnation  Law.  %  8859.  Title  to  real  estate,  how 

8d5&  Terms  need,  defined.  acquire i. 

*Addod  by  L.  1890,  c  95. 
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j                      88Q0L  IPetltion  to  BQpreme  conrt,  ance  of  offer.   €\>stBaiid 

what  to  contain.    Pro-  allowances, 

ceedinsa    to    be    com-  %  887Si.  Compensation      awarded, 

mencea    by    petition  ;  etc,  to  be  docketed  aa  a 

what  to  contain.  judgment.    Delivery  of 

8861.  Notice  of  presentation  of  possession.       lesue  of 

petition.    Service.  writ  of  assistance. 

8808.  Service,  how  made.  8874.  Abandonment  of  proceed- 

8868.  Duty  of  general  guardian,  ^^       ings  bv  plaintiff. 

c<nnmittee    or  trustee.  8876.  Appeisl  from  final  order ; 

Court,  when  to  appoint  stay. 

guardian  ad  litem.  3876.  Appeal  from  jud^;ment  in 

8864.  Appearance  of  parties.  ravor  of  defendant. 

8865.  Answer  ;  what  to  contain.  8877.  New  appraisal. 

8866.  Verification    of    petition  8878.  Adverse    and   confitctiiig 

and  answer.  claimant  to  money. 

8867.  Trial  of  issues  and  deci-  8879.  Power  of  court  to  prevent 


eion.  disturbance  of 

8868.  Provisions  applicable.  sion. 

8869.  Judgment,  entrv  of .  Com-  8380.  flntry  upon   and   use  of 

missioners  of  ap])raisa].  property  after  answer 

8870.  Duty  of    commissioners.  interposed. 

Report.  Compensation.  8881.  Notice  of  pendency  of  pro- 
8371.  Confirmation    of   report.  ceedings.  Effect  thereof. 

Rehearing  before  com-  Duty  of  county  clerk, 

missioners.     Final  or-  888S.  Power  of  court  to  make 
der.    Deposit  of  money  all  necessary  orders,  etc 

deemed  payment.  8383.  Repeal. 

8878.  Offer  to  purchase  by  plidn-  8384.  When  act  to  take  effect. 
tiff.    Notice  of  accept- 

137  N.Y.  96.       §  3857.  This  title  shall  he  known  as  the  condemnation 
law. 

g  3858.  The  term  "  person  ",  when  used  herein,  includes 
a  corporation,  joint  stock  association,  the  state  and  a  politi- 
cal division  thereof,  as  well  as  a  natural  person ;  the  term 
•* real  property",  any  right,  interest  or  easement  therein  or 
appurtenance  thereto ;  and  the  term  "owner",  all  persons 
having  any  estate,  interest  or  easement  in  the  propertyto 
be  taken,  or  any  lien,  charge  or  encumbraDce  thereon.  The 
person  instituting  the  proceedings  shall  be  termed  the  plain- 
tiff ;  and  the  person  against  whom  the  proceeding  is  brought, 
the  defendant. 

§  3359.  Whenever  any  person  is  authorized  to  acquire 
title  to  real  property,  for  a  public  use,  bv  condemnation, 
the  proceeding  for  tnat  purpose  shall  be  taken  in  the  man- 
ner prescribed  In  thi?  title. 

§  8860.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation of  a  petition  by  the  plaintiff  to  the  supreme  court 
setting  forth  the  following  facts : 

1.  His  name,  place  of  residence,  and  the  business  in  which 
engaged ;  if  a  corporation  or  joint  stock  association,  whether 
foreign  or  domestic,  its  principal  place  of  business  within 
the  State,  the  names  and  places  of  residence  of  its  prindpal 
officers,  and  of.  its  directors,  trustees  or  bourdof  mahagera, 
as  the  case  may  be,  and  the  object  or  purpose  of  its  incor- 
poration or  association  ;  if  a  political  division  of  the  state, 
the  names  and  places  of  residence  of  its  principal  officers; 
and  if  ihostate,  the  name  and  place  of  residence  of  the 
officer  acting  in  its  behalf  in  the  proceeding. 
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i  9.  A  specific  description  of  the  property  to  be  con- 
demned and  its  location,  by  metes  and  bounds,  with  rea- 
BOnable  certainty. 

8.  The  public  use  for  which  the  property  is  required,  and 
a  concise  statement  of  the  facts  showing  the  necessity  of  its 
acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of 
the  property ;  if  an  infant,  the  name  and  place  of  residence 
of  his  general  guardian,  if  he  has  one;  if  not,  the  name 
and  place  of  residence  of  the  person  with  whom  he  resides; 
if  a  lunatic,  idiot,  or  habitual  drunkard,  the  name  and  ». 

place  of  residence  of  his  committee  or  trustee,  if  he  has  one; 
if  not,  the  name  and  place  of  residence  of  the  person  with 
whom  he  resides.  If  a  non-resident,  having  an  agent  or 
attorney  residing  in  the  state  authorized  to  contract  for  the 
sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney  ;  if  the  name  or  place  of  residence  of 
any  owner  can  not  after  diligent  inquiry  be  ascertained,  it 
may  be  so  stated  with  a  specific  statement  of  the  extent  of 
the  Inquiry  which  has  been  made. 

6.  That  the  plaintiff  has  been  unable  to  agree  with  the 
owner  of  the  property  for  its  purchase  and  the  reason  of 
such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  133N.y.  24^ 
^ood  faith,  to  complete  the  work  or  improvement,  for  whteh 

the  property  is  to  be  condemned  ;  and  that  all  the  pre- 
liminary steps  required  by  law  have  been  taken  to  entitle 
him  to  mstitute  the  proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the 
public  use  requires  the  condemnation  of  the  real  property 
described,  and  that  the  plaintiff  is  entitled  to  take  and  hold 
such  property  for  the  public  use  specified,  upon  making 
compensation  therefor,  and  that  commissioners  of  appraisal 
be  appointed  to  ascertain  the  compensation  to  be  made  to 
the  owners  for  the  property  so  taken. 

§  8861.  There  must  be  annexed  to  the  petition  a  notice 
of  the  time  and  place  at  which  it  will  be  presented  to  a 
special  term  of  the  supreme  court,  held  in  the  judicial  dis- 
trict where  the  property,  or  some  portion  of  it,  is  situated, 
and  a  copy  of  the  petition  and  notice  must  be  served  upon 
all  the  owners  of  the  property  at  least  eight  days  prior  to 
its  presentation. 

§  8368.  Service  of  the  petition  and  notice  must  be  made 
in  the  same  manner  as  the  service  of  a  summons  in  an  ac- 
tion in  the  supreme  court  is  required  to  be  made,  and  all 
the  provisions  of  articles  one  and  two  of  title  one  of  chap- 
ter five  of  this  act,  which  relate  to  the  service  of  a  summons, 
either  personally  or  in  any  other  way,  and  the  mode  Of 
proving  service,  shall  apply  to  the  service  of  the  petition 
and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding iu  this  stat'e,  authorized  to  contract  for  the  sale  of 
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the  real  property  described  in  the  petition,  service  upon  such 
agent  or  attorney  will  be  sufficient  service  upon  such  de- 
fendant. In  case  the  defendant  is  an  infant  of  the  age 
of  fourteen  years  or  upwards,  a  copy  of  the  petition  and 
notice  shall  also  be  served  upon  his  general  guardian,  if  he 
has  one ;  if  not,  upon  the  person  with  whom  he  resides. 

g  8868*  If  a  defendant  is  an  infant,  idiot,  lunatic  or 
habitual  drunkard,  it  shall  be  the  duty  of  his  general  guar- 
dian, committee  or  trustee,  if  he  has  one,  to  appear  for  him 
upon  the  presentation  of  the  petition  and  attend  to  his  in- 
terests, and  in  case  he  has  none,  or  in  case  his  general  guar- 
dian, committee  or  trustee  fails  to  appear  for  him,  the  court 
shall,  upon  the  presentation  of  the  petition  and  notice,  with 
proof  of  service,  without  further  notice,  appoint  a  guardian 
ad  litem  for  such  defendant,  whose  duty  it  shall  be  to  ap- 
pear for  him  and  attend  to  his  interests  in  the  proceeding, 
'  and,  if  deemed  necessary  to  protect  his  rights,  the  court 
may  require  a  general  ^ardian,  committee  or  trustee,  or  a 
guardian  ad  litem,  to  give  security  in  such  sum  and  with 
such  sureties  as  the  court  mav  approve.  If  a  service  other 
than  personal  has  been  macfe  upon  any  defendant,  and  he 
does  not  appear  upon  the  presentation  of  the  petition,  the 
court  shall  appoint  some  competent  attorney  to  appear  for 
him  and  attend  to  his  interest  in  the  proceeding. 

g  8864.  The  provisions  of  law  and  of  the  rules  and 
practice  of  the  court,  relating  to  the  appearance  of  parties 
in  person  or  by  attorney  in  actions  in  the  supreme  court, 
shall  apply  to  the  proceeding  from  and  after  the  service  of 
the  petition,  and  all  subsequent  orders,  notices  and  papers 
may  be  served  upon  the  attorney  appearing  and  upon  a 
guardian  ad  litem  in  the  same  manner  and  with  the  same 
effect  as  the  service  of  papers  in  an  action  in  the  supreme 
court  may  be  made. 

§  8866.  Upon  presentation  of  the  petition  and  notice, 
with  proof  of  service  thereof,  an  owner  of  the  property  may 
appear  and  interpose  an  answer,  which  must  contain  a  gen- 
eral or  specific  denial  of  each  material  allegation  of  the  pe- 
tition controverted  by  him,  or  of  any  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  belief,  or  a  statement  of 
new  matter  constituting  a  defence  to  the  proceeding. 

§  8866*  A  petition  or  answer  must  be  verified,  and  the 
provisions  of  this  act  relating  to  the  form  and  contents  of 
the  verification  of  pleadings  in  courts  of  record,  and  the 
persons  by  whom  it  may  be  made,  shall  apply  to  the  verifi- 
catioii 

§  8867*  The  court  shall  try  any  issue  raised  by  the  peti- 
tion and  answer  at  such  time  and  place  as  it  may  direct,  or 
it  may  order  the  same  to  be  referied  to  a  referee  to  hear  and 
determine,  and  upon  such  trial  the  court  or  referee  shall  file 
a  decision  in  writing,  or  deliver  the  same  to  tho  attorney 
for  the  prevailing  party,  within  twenty  days  after  the  final 
submission  of  the  proofs  and  allegations  of  the  parties,  an^ 


,§  3868-^70     CONDEMNATION  LAW.  491 

the  provisionc;  of  tZiis  act  relating  to  the  form  and  contents 
of  decisionc  upon  the  trial  of  issues  of  fact  by  the  court  or 
a  referee, :  Jid  to  making  r.nd  iUing  exceptions  thereto,  and 
the  making  rjid  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  pxid  to  the  proceedings  which  may  he  uad,  in 
case  sud^  decision  is  not  filed  or  delivered  within  the  time 
:  herein  2tequired,  end  to  the  poworo  of  the  court  and  referee 
upon  such  trial,  shall  be  applicable  to  a  trial  and  decision 
unde::  ihis  <dtle. 

g  SS^8,  The  provisions  of  title  one  of  chapter  eight  of 
this  riOCcil&ll  also  apply  to  proceedings  had  under  this  title. 

^  3@BS)«  Judgment  shall  be  entered  pursuant  to  the  di- 
rection of  the  court  or  referee  in  the  decision  filed.  If  in 
favor  of  the  defendant  the  petition  shall  be  dismissed  with 
coBtfly  to  be  taxed  by  the  clerk'  at  the  same  rates  as  are  al- 
lowed of  course  to  a  defendant  prevailing  in  an  action  in 
the  supreme  coiu*t,  including  the  allowances  for  proceed- 
ings before  and  after  notice  of  trial.  If  the  decision  is  in 
favor  of  the  plaintiff,  or  if  no  answer  has  been  interposea  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief 
demanded,  judgment  shall  be  entered,  adjudging  that  the 
condemnation  of  the  real  property  described  is  necessary 
for  the  public  use,  and  that  the  plaintiff  is  entitled  to 
take  cJic!  hold  the  property  for  the  public  use  specified, 
upon  i-iaking  compensation  therefor,  and  Che  court  shall 
thcrcupoi:  appoint  three  disinterested  and  competent  free- 
holders, :?3sidents  of  the  county  where  the  real  property,  or 
some  pari;  dl  iC,  ic  situated,  or  of  some  adjoinmg  county, 
conunissioncrc  to  ascertain  the  compensation  to  be  made  to 
the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  lb:  the  time  and  place  for  the  first  meeting  of 
the  commissioners.  If  a  trial  has  been  had,  at  least  eight 
days  notice  of  such  appointment  must  be  given  to  all  de- 
f  endfUits  who  have  appeared. 

§  8870.  The  commissioners  shall  take  and  subscribe  the  ^  I  S^/t.t¥ifZ. 
constitutional  oath  of  oflftce.  Any  of  them  may  issue  sub- 
jKBuas  and  administer  oaths  to  witnesses ;  a  majority  of 
them  may  ndjoum  the  proceeding  before  them,  from  time 
to  time,  m  their  discretion.  Whenever  they  meet,  except 
by  appointment  of  the  court  or  pursuant  to  adjournment, 
they  shall  cause  at  least  eight  days  notice  of  such  meeting 
to  be  r^von  to  the  defendants  who  have  appeared,  or  their 
agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proofs  and  allegations  of  the 
parties,  and  reduce  the  testimony  taken  by  them,  if  any,  to 
wilting,  and  rafter  the  testimony  in  each  case  is  closed,  they, 
or  a  Majority  of  them,  all  being  present,  shall,  without  un- 
necessary delay  ascertain  and  determine  the  compensation 
which  ought  justly  to  be  made  by  the  plaintiff  to  the  owners 
of  the  property  appraised  by  them ;  and,  in  fixing  the 
amount  of  such  compensation,  they  shall  not  make  any  al- 
ipwance  or  deduction  on  account  of  any  real  or  supposed 
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teneflts  which  the  owners  mav  derive  from  the  public  iise, 
for  which  the  ])roperty  is  to  oe  taken,  or  the  constructioa 
of  anypropoBea  improvement  connected  with  such  public 
use.  But  in  case  the  plaintiff  is  a  railroad  corporation  and 
such  reid  property  shall  belong  to  any  other  railroad  cor- 
poration, the  commissioners,  on  fixing  the  amount  of  such 
compensation,  shall  fix  the  same  at  its  fair  value  for  railroad 
purposes.  They  shall  make  a  report  of  their  proceedings 
to  the  supreme  court  with  the  minutes  of  the  testimony 
taken  by  them,  if  anv ;  and  they  shall  each  be  entitled  to  six 
dollars  for  services,  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  their  necessary  ex- 
pen je3,  to  be  paid  by  the  plaintiff, 

137N.Y.9S.  8  8371.  Upon  filing  the  report  of  the  commissioners, 
any  party  may  move  for  it^  confirmation  at  a  special  term, 
held  in  the  district  where  the  property,  or  some  part  of  it, 
is  situated,  upon  notice  to  the  other  parties  who  have  ap- 
peared, and  upon  such  motion  the  court  may  confirm  the 
report,  or  may  set  it  aside  for  irregularity,  or  for  error 
of  law  in  the  proceedings  before  the  commissioners,  or  upon 
^  the  ground  that  the  award  is  excessive  or  insufficient.     If 

the  report  is  set  aside,  the  court  may  direct  a  rehearing  be- 
fore the  same  comniissioners,  or  may  appoint  new  commis- 
sioners for  that  purpose,  and  the  proceedings  upon  such 
rebeariug  shall  be  conducted  in  the  manner  prescribed  for 
the  original  hearing,  and  the  same  proceedings  shall  be  had 
for  the  confirmation  of  the  second  report,  as  are  herein 
prescribed  for  the  confirmation  of  the  first  report.  If  the 
report  is  confirmed,  the  court  shall  enter  a  final  order  in  the 
pi-oceeding,  directing  that  compensation  shall  be  made  to 
tlie  owners  of  the  property,  pursuant  to  the  determination 
of  the  commissioners,  and  that  upon  payment  of  such 
compensation,  the  plaintiff  shall  be  entitled  to  enter  into 
the  possession  of  the  property  condemned,  and  take  and 
hold  it  for  the  public  use  sx)ecified  in  the  judgment.  De- 
posit of  the  money  to  the  credit  of,  or  payable  to  the  order 
of,  the  owner,  pursuant  to  the  direction  of  the  court,  shall 
be  deemed  a  payment  within  the  provisions  of  this  title. 

§  8372.  In  all  cases  where  the  owner  is  a  resident  and 
(>0  S^R  il^  I    ^^t  under  legal  disability  to  convey  title  to  real  property, 

the  plaintiff,  before  service  of  his  petition  and  notice,  may 
make  a  written  offer  to  purchase  the  property  at  a  specified 
price,  which  must  within  ten  days  thereafter  be  filed  in  the 
office  of  the  clerk  of  the  county  where  the  properly  is 
situated ;  and  which  can  not  be  given  in  evidence  before 
the  commissionera,  or  considered  by  them.  The  owner 
may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  accept- 
ance of  plaintiff's  offer,  and  thereupon  the  plaintiff  may, 
I  upjn  fjlinj^  tlie  petition,  with  proof  of  the  making  of  the 

offer  aacl  its  acceptanc  \  enter  an  order  that  up)on  payment 
of  the  compensation*  agreed  upon  he  may  enter  into  pos- 
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session  of  the  real  property  described  in  the  petition,  and 
take  and  hold  it  for  the  public  use  therein  specified.  If  the 
offer  is  not  accepted,  and  the  compensation  awarded  by  the 
commissioners  does  not  exceed  the  amount  of  the  offer, 
with  interest  from  the  time  it  was  made,  no  costs  E^all  be 
allowed  to  either  party.  If  the  compensation  awarded  shall 
exceed  the  amount  of  the  offer,  with  interest  from  the  time 
it  was  made,  or  if  no  offer  was  made,  the  court  shall,  in  the 
iinal  order,  direct  that  the  defendant  recover  of  the  plain- 
tiff the  costs  of  the  proceeding,  to  be  ttixed  by  the  clerk,  at 
the  same  rate  as  &  allowed,  oi  course,  to  the  defendant 
when  he  is  the  prevailing  party  in  an  action  in  the  supreme 
court,  including  the  allowances  for  proceedings  before  and 
after  notice  of  trial,  and  the  court  may  also  grant  an  addi- 
tional allowance  of  costs,  not  exceeding  five  per  centum 
I  pon  the  amount  awarded.  The  court  shall  also  direct  in 
tno  final  order  what  sum  shall  be  paid  to  the  general  or 
special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed 
by  the  court  to  attend  to  the  interests  of  any  defendant 
upon  whom  other  than  personal  service  of  the  petition  and 
notice  may  have  been  made,  and  who  has  not  appeared,  for 
costs,  expenses  and  counsel  fees,  and  by  whom  or  out  of 
what  f  uod  the  same  shall  be  paid.  If  a  trial  has  been  had, 
and  all  the  issues  determined  in  favor  of  the  plaintiff,  cosls 
of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the 
plaintiff  shall  recover  of  any  defendant  answering,  the  costs 
of  such  trial  caused  by  the  mterposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is 
allowed  to  the  prevailing  party  for  the  trial  of  an  action  in 
the  supreme  court. 

§  8878.  Upon  the  entry  of  the  final  order,  the  same 
shall  be  attached  to  the  judgment  roll  in  the  proceeding, 
and  the  amount  directed  to  be  paid,  either  as  compensation 
to  the  owners,  or  for  the  costs  or  expenses  of  the  proceed- 
ing, shall  be  docketed  as  a  judgment  against  the  person 
who  is  directed  to  pay  the  same,  and  it  SmU  have  all  the 
force  and  effect  of  a  money  judgment  in  an  action  in  the 
supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceeding  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced 
under  the  provisions  of  this  act.  When  payment  of  the 
compensation  awarded,  and  costs  of  the  proceeding,  if  any, 
has  been  made,  as  directed  in  the  final  order,  and  a  certified 
copy  of  such  order  has  been  served  upon  the  owner,  he 
shall,  upon  demand  of  the  plaintiff,  deliver  possession 
thereof  to  him,  and  in  case  possession  is  not  delivered  when 
demanded,  the  court  shall  require  notice  to  be  given,  upon 
proof  of  such  payment  and  of  service  of  the  copy  order, 
and  of  the  demand  and  non  compliance  therewith,  for  a 
writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issuedi  which  ishall  be  executed  in  thesam^  mm- 
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ner  as  when  isBaed  in  other  cases  for  the  deliveiy  o€  posses- 
sion of  real  property. 


J  8874.  [Am'dlSH.]  Upon  the  application  of  the  plain- 
to  be  made  at  any  time  after  tne  presentation  of  the 
petition  and  before  the  expiration  of  thirty  days  atter  the 
entry  of  the  final  order,  upon  eight  day's  notice  of  motion 
to  all  other  parties  to  the  proceeding  who  have  appeared 
therein  or  npon  an  order  to  show  cause,  the  coart  may,  in 
its  discretion,  and  for  good  cause  shown,  aathoiize  and 
direct  the  abandonment  and  discontinuance  of  the  proceed- 
ing, upon  payment  of  the  fees  and  expenses,  if  any.  of  the 
commissioners,  and  the  costs  and  expenses  directed  to  be 
paid  in  such  final  order,  if  snch  final  order  shall  have  been 
entered,  and  upon  such  other  terms  and  conditions  as  the 
court  may  prescribe  ;  and  upon  the  entry  of  the  order  grant- 
ing such  application  and  upon  compliance  with  the  terms 
and  onditions  therein  prescribed,  payment  of  the  amount 
awarded  for  compensation,  if  such  compensation  shall  have 
been  theretofore  awarded,  shall  not  be  enforced,  but  in  sudi 
case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the 
order  granting  such  application,  if  permitting  a  renewal  of 
such  proceedings,  shall  provide  that  proceedings  to  acquire 
title  to  snch  lands  or  any  part  thereof  shall  not  be  renewed 
by  the  plaintiff  without  a  tender  or  deposit  in  court,  of  the 
amount  of  the  award  and  interest  thereon. 


§  3875*  Appeal  may  be  taken  to  the  general  term  of  the 
supreme  court  from  the  final  order,  within  the  time  pro- 
vided for  appeals  from  orders  by  title  four  of  chapter  twelve 
of  this  act ;  and  all  the  provisions  of  such  chapW  relating 
to  appeals  to  the  general  term  from  orders  of  the  special 
term  shall  apply  to  such  appeals.  Such  appeal  will  bring  up 
for  review  all  the  proceedings  subsequent  to  the  judgment, 
but  the  judgment  and  proceedings  antecedent  thereto,  may 
be  reviewed  on  such  appeal,  if  the  appellant  states  in  his 
notice  that  the  same  will  be  brought  up  for  review,  and 
exceptions  shall  have  been  filed  to  the  decision  of  the  court 
or  the  referee,  and  a  case  or  a  case  and  exceptions  shall  have 
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been  made,  settled  and  allowed,  as  req^nired  by  the  provi- 
sions of  this  act,  for  the  review  of  the  trial  of  actions  in  the 
supreme  court  without  a  jury.  The  proceedings  of  the  plain- 
tiff shnll  not  be  stayed  upon  such  an  appeal,  except  by  order 
of  the  court,  upon  notice  to  him,  and  the  appeal  shall  not 
affect  his  possession  of  the  property  taken,  and  the  appeal 
of  a  defendant  shall  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 


§  3«t76«  If  a  trial  has  been  had  and  judgment  entered  in 
favor  of  the  defendant,  the  plaintiff  may  appeal  therefrom 
to  the  geueral  term  within  the  time  provided  for  appeals 
from  judgments  by  title  four  of  chapter  twelve  of  this  act, 
and  uli  the  provisions  of  such  chapter  relating  to  appeals 
from  jud<4meuts  shall  apply  to  such  appeals ;  and  on  the 
hearing  of  the  appeal  the  general  term  may  affirm,  reverse  or 
modify  the  judgment,  and  in  case  of  reversal  may  grant  a 
new  trial,  or  direct  that  judgment  be  entered  in  favor  of  the 
plaintiff.  If  the  judgment  is  affirmed,  costs  shall  be  allowed 
to  the  respondent,  but  if  reversed  or  modified,  no  costs  of 
the  appeal  shall  be  allowed  to  either  party. 


§  8377*  On  the  hearing  of  the  appeal  from  the  final  or- 
der  the  court  may  direct  a  new  appraisal  before  the  same  or 
new  commissioners,  in  its  discretion,  and  the  report  of  such 
commissioners  shall  be  final  and  conclusive  upon  all  parties 
interested.  If  the  amount  of  the  compensation  to  be  paid 
is  increased  by  the  last  report,  the  difference  shall  be  a  lien 
upon  the  land  appraised,  and  shall  be  paid  to  the  parties  en- 
titled to  the  same,  or  shall  be  depo>ited  ns  the  court  shall 
direct ;  imd  if  the  amount  is  diminished,  the  difference  shall 
be  refiiD(!ed  to  the  plaintiff  by  the  party  to  whom  the  same 
may  have  been  paid,  and  judgment  therefor  may  be  ren- 
dered by  the  court,  on  the  filing  of  the  last  report,  against 
the  parties  liable  to  pay  the  same. 


§  3878*     If  there  are  adverse  and  confiicting  claimants 
to  the  money,  or  any  part  of  it,  to  be  paid  as  compensation 
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for  the  property  taken,  the  oonrt  may  direct  the  money  to 
be  pnid  into  the  court  by  the  plaintin,  and  may  determine 
who  is  entitled  to  the  same,  and  direct  to  whom  the  same 
shall  be  ijaid,  and  may,  in  its  discretion,  order  a  reference 
to  ascertain  the  facts  on  which  such  determination  and  direc- 
tion are  to  be  made* 


133N.Y.270.  §  3379«  Atanysta^e  of  the  proceeding  the  court  may 
authorize  the  plaintiff,  if  in  possession  of  the  property  Bought 
to  be  condemned,  to  continue  in  possession,  and  may  stay 
all  acli'jns  or  proceedings  against  him  on  account  thereof, 
upon  giving  security,  or  depositing  such  sum  of  money  as 
the  court  may  direct  to  be  held  as  security  for  the  pa^'ment 
of  Ihe  compenstttion  which  may  be  finfJly  awarded  to  the 
owner  therefor  and  the  costs  of  the  proceeding,  and  in  every 
such  case  tbe  owner  may  conduct  the  proceeding  to  a  con- 
elusion,  if  the  laintiff  delays  or  neglects  to  prosecute  the 
same. 


§  S3^«  "When  an  answer  to  the  petition  has  been  inter- 
posed, and  it  appears  to  the  satisfaction  of  the  conit  tbat 
the  public  interests  will  be  prejudiced  by  delay,  it  may  dirt  ct 
that  the  plaintiffs  be  permitted  to  enter  immediately  upon 
the  real  property  to  be  taken,  and  devote  it  temporarily  to 
the  public  use  specified  in  the  petition,  upon  depositing  with 
the  court  the  sum  stated  in  tbe  answer  as  tbe  valine  of  tbe 
property,  and  wliich  sum  shall  be  applied,  so  far  as  it  may 
be  necessary  for  that  purpose,  to  the  payment  of  the  award 
that  may  be  made,  and  the  co<ts  and  expenses  of  the  pro- 
ceeding, and  the  residue,  if  any,  returned  to  the  plaintiff, 
and,  in  case  the  petition  should  be  dismissed,  or  no  award 
should  be  made,  or  the  proceedings  should  be  abandoned 
by  the  plaintiff,  the  court  shall  direct  that  the  money  fo  de- 
posited, so  far  as  it  may  be  necessary,  shall  be  applied  to 
t^e  payment  of  any  damages  which  tbe  defendant  may 
have  Hustained  by  such  entry  upon  and  use  of  his  property, 
and  his  costs  and  expenses  of  tbe  proceeding,  sucH  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed 
for  tliat  purpose^  and  if  the  sum  so  deposited  shall  be  in- 
sufficient to  pay  such  damages,  and  all  costs  and  expenses 
awarded  to  tbe  defendant,    judgment    shall    be    entered 
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a;;ain8t  the  plaintiff  for  the  deficienc3%  to  be  eDforced  and 
collect  d  in  the  same  manner  as  a  judgment  in  the  supreme 
court ;  and  the  possession  of  the  property  shall  be  restored 
to  the  defendant. 


§  3381 .    Upon  service  of  the  petition,  or  at  any  time  after- 
\(rards  before  the  entry  of  the  final  order,  the  plaintiff  may 
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file  Id  the  clerk's  office  of  each  coiinty  where  any  part  of 
the  property  is  situated,  a  notice  of  the  pendency  of  the 
procMseding  stating  the  names  of  the  parties  and  the  object 
of  the  proceeding,  and  containing  a  brief  description  of  the 
property  ajffected  thereby,  and  froin  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to  a  purchaser,  or  in- 
cumbrancer of  the  property  affected  thereby,  from  or 
against  a  defendant  with  respect  to  whom  the  notice  ia  di- 
rected to  be  indexed,  as  herein  prescribed,  and  a  person 
whose  conveyance  or  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  is  bound  by  aU 
proceedings  taken  in  the  proceeding,  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
thereto.  The  county  clerk  must  immediately  record  such 
notice  when  filed  in  the  book  in  his  office  kept  for  the 

Eurpose  of  recording  notices  of  pendency  of  actions,  and 
idex  it  to  the  name  of  each  defendant  specified  in  the  di- 
rection appended  at  the  foot  of  the  notice,  ana  subscribed 
by  the  phuntiff  or  his  attorney. 

§  8882«  In  all  proceedings  under  this  title,  where  the 
mode  or  manner  of  conducting  all  or  any  of  the  proceed- 
ings therein  is  not  expressly  provided  for  by  law,  the  court 
before  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give 
necessary  directions  to  carry  into  effect  the  object  and 
intent  of  this  title,  and  of  the  several  acts  con- 
ferring authority  to  condemn  lands  for  public  use, 
and  the  practice  in  such  cases  shall  conform,  as  near  as 
may  be,  to  the  ordinary  practice  in  such  court. 

g  8388.  [Am'd  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
tiie  condemnation  of  real  property  for  a  public  use  is  re- 
pealed,  except  such  acts  and  parts  of  acts  as  prescribe  a 
method  of  procedure  for  the  condemnation  of  real  property 
for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  pub- 
lic place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
Yerk,  or  by  whatever  name  known,  or  hj  or  on  the  appli- 

«tion  of  any  board,  department,  commissioners  or  (^er 
ELcers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  property 
embraced  in  the  exceptions  enumerated  in  this  sec- 
tion, are  exempted  from  the  operation  of  this  title. 

g  8884.  This  title  shall  take  effect  on  the  first  day  of 
Hay,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  commenced. 
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TITLE  n. 

Proceedings  for  the  Sale  of  Corporate  Heal  Property. 

I  3890.  Proceeding    on    ftppUca-  tion.     Appearance    on 

tion  to  aell,  mortgage,  hearing, 

etc.,  property.  S894.  Notice  to  creditors  on  ap- 

8891.  Petition    to    court.     Id.,  plication    of   insolvent 

what  to  contain.    Yer-  '                    corporation,  etc. 

iflcation.  8896.  Service        of        notices. 

8391  Hearing  of  application.  8S96.   Power  of  court  to  make 

8898.  Court  may  grant  applica-  all  necessary  orders. 

3397.  When  act  to  take  effect. 

§  8890.  Whenever  any  corporation  or  joint  stock 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  shall  be  had  pursuant  to  the  provisions 
of  this  title. 

§  8891.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation to  the  supreme  court  of  the  district  or  the  county 
court  of  the  county  where  the  real  property,  or  some  part 
of  it,  is  situated,  by  the  corporation  or  association^  applicant, 
of  a  petition  setting  forth  the  following  facts : 

1 .  The  name  of  the  corporation  or  association,  and  of  its 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  purpose  of  its  incorporation  or  formation,  and  a 
reierence  to  the  statute  under  which  it  was  incorporated  or 
formed. 

8.  A  description  of  the  real  property  to  be  sold,  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
property  specified,  and  a  concise  statement  of  the  reasons 
therefor. 

6.  That  such  sale,  mortgage  or  lease  has  been  authorized, 
by  a  vote  of  at  least  two- thirds  of  the  directors,  trustees  or 
managers  of  the  corporation  or  association,  at  a  meeting 
thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities, 
and  how  secured,  if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  has 
been  given,  and  a  copy  of  the  consent  or  a  certified  tran- 
script of  the  record  of  the  meeting  at  which  it  was  given, 
shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
Mtate  described. 
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§§3392-3397 
The  petition  shall  be  verified  in  the  same  manner  aa  a 
verified  pleading  in  an  action  in  a  court  of  record. 

§  8898.  Upon  the  presentation  of  the  petition,  the  court 
may  immediately  proceed  to  hear  the  application,  or  it  may, 
in  Its  discretion,  direct  that  notice  of  the  application  shall 
be  given  to  any  person  interested  therein,  as  a  member, 
stocldiolder,  officer  or  creditor  of  the  corporation  or  asso- 
ciation, or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report  the  same  to  the  court,  with  his  opinion 
thereon. 

§  8898.  Upon  the  hearing  of  the  application,  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  sde,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  aftected  by  the  pro- 
ceeding, may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  8894.  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  the  application 
will  be  heard. 

§  8896.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

§  8896.  In  all  applications  made  under  this  title,  where 
the  mode  or  manner^of  conducting  any  or  all  of  the  pro- 
ceedings thereon  are*not  expressly  provided  for,  the  court 
before  whom  such  application  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give  the  proper 
directions  to  carry  into  effect  the  object  and  intent  of  this 
title,  or  of  any  act  authorizing  the  sale  of  corporate  real 
property,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court. 

g  8897.  This  title  shall  take  effect  May  first,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any 
proceeding  previously  commenced. 
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i  n  replevin  action 1719 

Abatbmeitt  of  Action— 
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id. ;  when  ono  of  seyeral  parties  dies 758 
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special  cases  excepted , 962 

death  of  party  after  verdict,  etc 768 
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no  verdict,  etc.,  can  be  taken  .after  a  party^s  death 765 
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ejectment  suit,  abatement  in 1631 

replevin  action,  abatement  and  revival  of 1786 
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Abbbeviations— 

authorized ..• 21 
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designation  of  person  to  serve  summons  upon,  during 480 

presumption  of  death  arising  from,  continued 841 
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temporary  administration  upon  estate  of 9668, 9676 

guardian  for  absent  infant  defendant 478 
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petition  to  con>pel  payment -of  debt- or  l^tey;  hearing;  decree 2722 

decree  for  payment  of  debt  or  legacy  on  giving  security 2723 

proceedings  for  neglect  to  set  apart  exempt  property 2724 
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advancements 2733 
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decree  for  payment  and  difitribntion 2748 
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id.;  share  of  Infant 2746 
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ACKHOWXiSDOMBNTS— 
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to  take  action  out  of  statute  of  limitadons 886 

of  deed;  when  entitled  to  be  receiyed  in  eyidence. 935 

proof:  when  may  be  rebutted 888 

what  Instrument  may  be  acknowledged  and  thereupon  read  in  evidence. . .  987 

fees  for  acknowledgments 8296 

AonoN-r  

defined 8833 

.  refers  in  code  to  civil  action. 8348 

division  into  civil  and  criminal 838S 

criminal  action  defined 8886 

civUaction             "      8837 

Sarties  to  civil  action  defined 8S38 

istinction  between  action  at  law  and  in  equity  abolished 8339 

not  discontinued  by  vacancy  or  change  in  judge 25 

id. ;  by  adjournment  or  failure  to  hold  court 44 

time  to  commence  cannot  be  extended 784 

preference  of  on  calendar 791 

when  deemed  commenced 398-407 

by  all  united  in  Interest 448 

severance  of  action .^ 611 

when  counterclaim  deemed  an  action  for  trial  of  issues 974 

place  of  trial 982-991 

submission  of  controversy  without  action 1279-1281 

civil  and  criminal  actions  not  merged 1899 

transferee  of  cause  of  action,  suit  oy.  ..«,,,.,.,,,,,,,,•.«  i  ...«•« « , .  •  1909 

abatement,  see  Abatxment  of  Action. 

AcnoM  fob  Fbbsomal  Injttbib» 

testimony  of  hospital  physician  or  surgeon  may  be  taken  before  referee.  896 

AOTTON  TQ  Bbcoveb  Chattbi^— 
See  ^BpLBviN. 

AnoinoNAii  AUiOWANCE— 

to  executor  on  accountings  in  surrogated  court 2562 

on  sale  of  real  estate 2563 

to  plaintiff  in  foreclosure  and  other  actions <  82j2 

to  either  party  in  difficult  cases 8258 

limit  of  allowances 8254 

how  computed 8262 

Additional  Costs— 

do  not  follow  additional  or  increased  damages 82S7 

Additional  Costs  in  Justices'  Courts 8079 

in  city  of  Brooklyn 8129,8130 
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when  court  may  direct  bringing  in 452 

Adjournments  Generally 84-45 

costs  upon 8265 

See  Courts. 

Adjourn'hIsnt  in  Justices'  Courts ..2959-2968, 2068 

costs  upon  in  justices'  courts  in  Brooklyn « 8188 
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*'  letters  of  administration  '^  defined  with  reference  to  chapter  on  sur- 
rogate's courts 2614 

with  will  annexed 2648^646 

grant  of  letters 2660-2667 

See  also  Accountings  in  Surrogates'  Courts  ;  Letters  of  Adxinibtii4- 
TioN,  Surrogates'  Courts. 
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aaministrator 2802 

accounting  by  successor  of  deceased 2606 
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'<         security  to  prevent  decree 2710 
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•*      payment  2721 

'*      petition  to  compel  payment 2722 
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I          exempt  property ;  proceedings  for  neglect  to  set  apart 2724 
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effect  of  statute  of  limitations  upon  claims  of 2740 
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See  also  Executor. 

Admission  of  OxNtriNaNESS  of  Paper— 

when  may  be  demanded.    Refusal 785 

Ad  Quod  Daknuii^ 

writ  of  assessment  of  damages  substituted  for 1991 
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See  DivoROH.  _^„  , 

Advancements  bt  Decedent 2733 
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foreclosure  of  mortgage  by 2387,  2409 
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for  claims  against  decedent • 2718 
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judge  of  court  of  record  to  file  certificate  of ^ 54 

Aged  and  Infirm  Witness— 

testimony  of,  see  Deposition •  •  •  • 

"  how  taken  in  surrogate's  courts 2539,2640 
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return  by,  of  commission JJ* 
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on  sale  of  real  estate • 2563 
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officer  or  person  seizing  to  present  petition. 8066 
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counterclaim  defined 501 
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id.;  for  affirmative  relief. 504 

counterclaim,  when  defendant  is  sued  in  a  representative  capacity 605 
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See  also  F^leadinos. 

when  copy  of  answer  to  be  served  on  co-defendant 621 
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Troy. JKli 

in  justices*  courts 2061-«968 

Afpkal  Oknsballt— 

by  person  prosecuting  or  d^endlng  aA  a  poor  person. 44M 

extension  of  time  to  uke,  in  case  of  death 785 

when  may  be  heard  withontacase 996 

writs  of  error  abolished 189S 

when  party  may  appeal 12M 

parties  to  appeal ;  now  designated :  titleof  cause 1295 

when  person  entitled  to  become  a  party  may  appeal «  1296 

appeal,  when  adverse  party  hasdied 1297 

|)roceedings,  when  party  dies  pending  appeal 1298 

appeal,  how  taken 1300 

interlocutory  judgment ;  when  notice  of  appeal  to  specify 1901 

"                    reviewed  on  appeal 1816 

proceedings,  if  attorney  or  party  not  found 1802 

defects  in  proceedings  may  oe  supplied 1S08 

order  appended  from  to  be  entered 1304 

*^                compelling  entry 1804 

security  may  be  waived 1306 

^^       deposit  in  lieu  of  undertaking 1306 

**       undertaking  must  be  filed 1307 

^       new  underUkins  on  insolvency  of  sureties 1306 

**       action  upon  uncfertaking,  when  not  to  be  brought 1309 

stay ;  when  appeal  effects 1810 


levy  upon  personal  property :  when  superseded  by  appeal 1311 

amount  of^security  may  be  limited  by  court 1312 


*^       no  security  necessaiy  oh  appeal  by  people •  1813 

**       on  appeal  Dv  domestic  municipal  corporation 1314 

papers  to  be  iransmitted  to  appellate  court 1815 

final  jadsment :  what  review^  on  appeal  from 1816 

judemeni  or  ord^  on  appeal 1817 

^*        of  reversal,  wnen  no  appeal  lies  from 1818 

**        mode  of  eiuorcing  affirmed  or  modified  judgment 1819 

**        mode  of  enforcing  or  modified  order 1820 

**        canceling  docket  of  reversed  or  modified  judgment. 1^1 

^        canceling  docket  when  reversal  was  by  court  of  appeals 1382 

*'        restitution ;  when  awarded ldS& 

▲pFBXL  to  COUBT  of  APPKAIiS— 

in  what  cases  permitted 1394 

time  within  which  to  be  taken 1325 

aecurity  to  perfect 182S 

"       to  stay  execution  on  judgment  for  money,  etc 1827 

"                    •*              for  delwery  of  properly • 1328 

"                   *''             on  judgment  for  a  chattel 1829 

^*                    "              on  judgment  directing  conveyance 1380 

"                   **             on  judgment  for  real  property 1831 

**  **  last  sections  construed  and  qualified 1882, 1838 

**       undertakings  may  be  in  one  instrument ;  form  and  service 1884 

"       exception  to  sureties;  justification 1386 

final  judgment;  appeal  from  after  affirmance  of  interlocutory  judgment, 

or  denial  of  new  trial 1836 

questions  brought  up  for  review  on  appeal 1387 

"         of  fact  to  De  reviewed 1838 

case  and  excq>tions ;  when  necessary 1389 

AfFEAL  to  SUPMIMIB  COURT  TBOM  InTEBIOB  CoUHT— 

county  courts ;  appeals  from 1840 

other  courts  from  which  no  other  appeal  is  provided 1341 

security  upon 1841 

time  within  which  appeal  to  be  taken 1841 

order,  appeal  from 1842 

^               time  within  which  appeal  from  order  to  be  taken 1343 

place  and  manner  of  hearing  appeal 1844 

judgment  rendered  on  the  appeal ;  where  to  be  entered 1846 

AiTVAii  TO  General  Term  or  Supbsiib  ob  Sufbbiob  City  Coubt — 

Irom  judgment  J  iuwbatcai^ee  jiwthorised.,,. ,..,.. ,,,„....,  ., ,...,  1946 
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Appbaii  to  Gsnbbal  Tbbm  of   Sufbbmb  OB   SuPBBioB  City  Ooubt^ 

eontimted,  »  stcgtions 

from  jadgment  after  aflirmance  of  interlocutory  judgment  or  denial  of  new 

trial 1350 

from  order J347 

from  order  made  out  of  court 13 18 

from  interlocutory  judgment 134  > 

time  within  whica  appeal  to  be  taken iSM 

security , 1351 

**       stay  of  proceedings ;  order  for 1351 

**                     **                    without  order 13"i8 

papers  upon  which  appeal  to  be  heard 185  j 

**       case  and  exceptions 1353 

judgment  upon  appeal;  of  what  it  consists  i 1854 

place  in  supreme  court  where  hearing  to  be  had H55 

fpfclai  proceedings/  appeals  in 18!)&-i:J61 

order  made  in  same  court 1356 

"          by  another  court  or  judge 1357 

"          preceding  order  may  be  reviewed 1858 

**          limitation  of  time  to  appeal 1359 

stay ;  hearing  of  appeal,  decision  tnereupon 1360 

effect  of  title 1861 

Appbal  fbom  Subbooatbs'  Copbts— 

what  brought  up  for  review  on 2545 

when  party  may  appeal 2568 

when  person  not  a  i)arty  may  appeal 2569 

appeal ;  to  what  court  it  may  betaken 2570 

intermediate  order ;  how  reviewed 2571 

.  time  to  appeal 2572 

who  must  be  made  parties 2573 

appeal ;  how  taken  2574 

certain  provisions  relative  to  appeals  generally  made  applicable 2575 

appeal  may  be  on  the  law  or  tne  facts  ;  ca  c  to  b3  made,  etc 2576 

security  to  perfect  appeiU  2577 

id. ;  where  decree  is  for  money  or  delivery  of  property,  etc 2578 

security  to  stay  proccedtn;;s  in  case  of  commitment   2579 

amount  of  undertaking ;  how  fixed 25S0 

requisites  of  undertaking 2581 

decree  for  probate,  etc. ;  liow  far  suspended  by  appeal 2582 

decree  revoking  probate,  etc.,  notstaycd 2583 

perfected  appeal  stays  proceedings  in  other  cases 2584 

appeal,  where  heard ;  proceedings  thereupon 2585 

power  of  appellate  court ;  further  testimony , 2586 

judgment  or  order  upon  appeal 2587 

aw^  of  jury  trial  upon  reversal  in  probatecascs .-...  2588 

costs  of  appeal 2500,  2589 

ApPiiALS  rnouL  City  Coubt  of  New  Yobk 3188-3195 

time  to  serve  notice  of  hearingon  — 3161 

appeal  to  general  term  from  a  judgment 3188 

id.;  froman  order 8189 

time  to  appeal  from  order ;  proceedings  thereupon 3190 

appeal  from  general  term  to  common  pleas ;  in  what  cases 81 91 

id.;  proceedings  regulated 8193 

id. ;  within  what  time ;  where  heard 8198 

id.;  determination  upon  appeal,  how  enforced;  id.;  where  new  trial  was 

properly  granted 8194 

id.;  appeal  therefrom  to  court  of  appeals 8195 

A  PPBALS  PBOM  DiSTBICT  COURTS  OP  NbW  YOUK  CiTY ".  8218 

ArPiCALS  FBOM  Justices'  Coubts 3044-8078 

appeals  generally 3C 14-3061 

appeal  where  new  trial  is  not  had  in  appellate  court 3032-3087 

appeal  for  anew  trial  in  appellate  court 3068-3078 

See  in  detail  under  Jcsticbs  of  the  Peace,  Coukts  of. 

Appeals  from  Justices'  Coubts  of  Albany  and  Tboy 8218 

Appeabancb — 

by  party  or  attorney o5 

effect  of  voluntary - *24 

as  to  service  of  papers.. "^^ 

in  surrogate's  court 2628 

-justices' court 2886-2893.2998-8009 

Apprais  b  in  Suhrooates'  Courts— 

clerk  in  surrogate's  court,  when  not  to  act  as  appraiser 2511 

fees 2566 

to  make  inventory 

^Lbbitbations 23'" 

yrU^n  submission  to  arbitration  cannot  be  made , . . . . 
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ABBiTRATiomk-^on^ini/^df.  *  sbctiohs 

what  controveraieK  may  be  eabmitiea^  and  how 236$ 

appointment  of  additional  arbitrator  orompire Sas? 

time  for  hearing  ;  adjournment,  etc 2968 

arbitrators  to  to  sworn 8369 

attendance  of  witnesses,  etc  2370 

all  the  arbitrators  to  meet :  when  majority  may  award.  Fees 2371 

award  ;  to  be  authenticated,  etc 2372 

motion  to  confirm  award 2373 

Id.;  to  vacate  award 2374 

id. ;  to  modify  or  correct  award % 2875 

motions ;  when  to  be  made 2376 

costs  on  yacating  award 23n 

judgment  on  award ;  when  and  how  entered.    Costs 2878 

jnc^ment-roll 2379 

effect  of  judgment ;  how  enforced 2380 

appeal 2381 

effect  of  party's  death.  lnnacy,etc.;  proceedings  thereupon 2388 

revocation  of  submission 2388 

liability  of  party  who  revokes 2884 

limitanon  of  recovery  against  him  2386 

appUcation  of  this  title 2386 

Abbkst  Gbnebali<t— 

how  person  to  be  arrested,  conveyed  to  jail  and  committed 110-119 

cases  where  the  order  may  be  granted^  and  persons  liable  to  arrest 548-665 

no  person  to  be  arrested  in  civil  proceedings,  without  an  express  statutory 

provision 6ffl 

whrai  the  right  to  arrest  depends  ni)on  the  nature  of  the  action 519 

**                            "           partly  upop  extrinsic  facts 660 

order,  when  and  where  granted 661 

foreign  judgment  not  to  affect  right  to  arrest 668 

woman  not  to  be  arrested,  except,  etc 653, 

idiot,  lunatic,  or  infant  under  fourteen,  not  to  be  arrested  ;  discharge 664 

person  sued  in  a  representative  capacity,  not  to  be  arrested 555 

mjunction  or  attachment ;  when  not  to  be  granted  with  arrest 719 

counterclaim ;  right  to  arrest  in 780 

delinquent  juror ;  arrest  of 1110 

granving,  executing,  vacating  and  modifying  the  order  of  arrest 566-678 

order  required  for  arrest ;  by  what  judge  to  be  granted 666 

proof  necessary  to  procure  order 567 

when  order  may  be  granted  ;  effect  of  complaint  subsequently  made 668 

security,  upon  order  of  arrest  made  by  a  judge 669 

id.;  upon  order  of  arrest  granted  by  the  court. .  660 

id. ;  when  dispensed  with  In  action  by  or  on  behalf  of  people 1990 

id.;  as  to  municipal  corporation 1990 

contents  of  the  order ;  to  whom  directed ;  when  to  be  executed 661 

copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 668 

arrest :  how  made 668 

general  provision  as  to  privilege  from  arrest ;  discharge  of  privileged 

person 664 

privilege  of  oflicers  of  court 665 

defendant  arrested  to  have  twenty  days  to  answer 666 

when  application  to  be  made  to  vacate  order  of  arrest,  etc 667 

how  ana  to  whom  application  must  be  made :  opposing  it  by  new  proofs . .  668 

unreasonable  delay  to  proceed  bv  plaintiff .    Effect  thereof 578 

discharging  defendant  upon  bau  or  deposit  *  justification  of  the  bail  and 

»  disposition  of  deposit 578-690 

(      defendant  to  be  discharged  on  bail  or  deposit 678 

exemption  from  or  discharge  of  insolvent  debtor 2188-2199 

city  court  of  New  York ;  when  mav  discharge 8168 

when  defendant  may  elect  to  give  bail,  etc.,  or  bond  for  liberties 674 

undertaking  of  the  bail ;  what  to  contain , 575 

examination  of  persons  offered  as  bail 676 

filing,  etc.,  of  papers ;  plaintiff's  acceptance  or  rejection  of  bail 677 

notice  of  instification ;  new  undertaking  if  other  bail  is  given 678 

qualifications  of  bail 579 

justification  of  bail 580 

allowance  of  bail 581 

deposit  of  money  with  sheri# , , , 668 
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payment  of  deposit  into  conrt  by  sheriff «•  i  <ii«t  .1  •••.«•. 683 

sabstitnting  bail  for  deposit 584 

how  deposit  disposed  of 686 

when  deposit  to  be  paid  to  a  third  person 686 

sheriff  when  liable  as  bail ;  his  discharge  from  liabilit j 687 

procesdings  on  judgment  against  sheriff r)68 

bail  liable  to  shoriff: 689 

filing  papers  if  bail  not  given 6'.X) 

eha^nQ  and  diacharging  bail 691-COl 

when  dCTendantmay  be  surrendered  691 

how  sarrender  to  be  made ;  exoneration  of  bail  thereupon 60S 

bail  may  arrest  defendant  693 

voluntary  surrender ;  e  voneration  of  bail  thereupon 694 

ilshts.  etc.,  of  sheriff  who  is  liable  as  bail .. ; 696 

bul ;  now  proceeded  against  696 

certain  executions  necessary  before  action  against L97 

duty  of  sheriff  on  such  executions 698 

defenses  in  action  against  bail 699 

relief  of,  where  principal  is  imprisoned  on  criminal  charge 600 

bail  exonerated  by  death,  etc 601 

iLBSAVt  nf  District  Courts  of  Nbw  York  City 8210, 3211, 8d7-3219, 8221 

Akbkst  nf  JusTioBS*  Courts  . . : 2894-2904 

in  what  cases  may  b^granted 2894 

in  what  actions 2895 

npon  what  papers 2896 

order ;  contents 2897 

duty  of  constable  in 2898 

"                return 2899 

when  plaintiff  notified  must  appear; 2899 

defendant  to  be  kept  in  custody 2900 

discharge ;  motion  for. ...  2901 

"           effect  of 2902 

when  plaintiff  must  prove  extrinsic  facts 2903 

privilege  from  arrest 2904 

Abrbst  in  Justiobs'  Courts  of  Albany  and  Trot 8210,  8211 

Arbbst  in  Marinb  Cau^bs  in  Citt  Court  of  New  York 3177-3187 

AaSBSSXBNTS— 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1676 

ASSBSSXBNT  OF  DAMAaBB  ;  Wbit  OF 2108-2119 

writdeflned 2108 

application  therefor 2104 

when  made  by  attorney-general  or  district-attorney 2105 

writ;  towhom  directed 2106 

contents  of  writ 2 1 07 

notice  of  execution 2108 

iury ;  how  procured • 2109 

juror  to  be  sworn 21 1 0 

JQX^  to  make  inquisition 2111 

notice  of  applicauon  to  court  thereupon 2112 

court  may  set  aside  inquisition 2113 

order  on  confirming  inquisition 2114 

state  treasurerto  pay  damages,  etc.,  to  governor 2115 

governor  to  pay  damages  into  court 2116 

investment  of  money  BO  paid 2il7 

how  obtained  by  claimant 2118 

taking  lands  by  United  States 2119 

See  auo  Statb  Writs  6bnebai.lt. 

Assets — 

defined  with  reference  to  chapter  on  surrogate's  courts 2614 

when  decree  directing  payment  by  executor,  administrator,  etc.  ,evidence  of 

assets 2552 

what  to  be  deemed  and  to  go  to  executor  and  administrator  for  distri- 
bution   2712 

Mcemption  for  widow  and  children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

Assionxent— 

action  upon  an  assignment  of  bond  for  jail  liberties 160-171 

Absionmbnt  of  Causb   of  Action 1909-1918 

when  transferee  of  claim  or  demand  may  sue  1909 

what  claims  not  assignable 1910 

usury  ;  when  cause  of  action  for  transferable 1911 

judgment;  assignment  of 19ir 

^*          action  upon;  when  maintainable If 
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bars  action 1604 

AflSIQNMBMT  OF  JUDOMXNT ISf^JSOi 

casei  where  warrant  may  be  granted ^'and  proceedings  upon  granting  ths 

same 63&-4Stf 

in  what  actionsmay  be  granted 095 

arrest  or  injanction;  when  not  to  be  granted  with  attachment 719 

counterclaim  ;  right  to  proTisional  remedy  in  case  of . . .  .*. 780 

what  must  be  shown  to  procure 688 

in  action  against  public  officer,  etc.,  for  peculation 687 

when  and  by  whom  granted 688 

affldayita  to  oe  filed 689 

security  on  obtaining  warrant 610 

when  dispensed  with  in  action  by  or  on  behalf  of  the  people ig90 

id.;  as  to  municipal  corporation 198D 

contcnti  of  warrant;  to  whom  directed 611 

validity  of  undertaking 648 

attachment  in  city  court  of  New  York 8160 

"     district  courts  of  New  York 3210,  &ni 

"     justices' courts 2905-2918 

*»     justices' courts  of  Albany  and  Troy 3210,8811 

executing  the  warrant  pending  the  acHon 648-681 

sheriff  must  attach  defendant's  property 644 

real  property;  what  interest  in  aitachable 645 

unpaid  subscription  to  foreign  corporation 646 

id.;  interest  in  corporation 647 

negotiable  securities 6IS 

attachment:  how  made 649, 654, 6  5 

certificate  or  defendant's  interest  to  be  furnished 690 

person  refusing  certificate  may  be  examined 651 

rights  of  owner  or  master  of  yeseel  on  which  goods  have  been  shipped . .  .65S;  6*4 
inyentory  to  be  made  by  sheriff 654 

•*         may  l)e  compelled  to  return €81 

actions  may  he  maintained  by  sheriff 656 

podshabie  goods  to  be  sold 6S6 

**  in  city  court  of  New  York 8175 

claim  of  property ;  trial GUt-*^ 

vessels,  domestic  and  foreign;  attachment,  valuation,  etc 660-673, 687-705 

**     release  from  attachuient 692,  701, 708 

sheriff  to  keep  property 674 

id. ;  may  be  directed  to  pay  money  Into  court • 675 

id. ;  w  hen  may  be  directed  to  release  or  deliver  property 678 

id. ;  plaintiff  may  bring  action  in  his  own  name  and  that  of  sheriff 677 

id. ;  how  leave  to  brine  such  action  procured 678 

id. ;  plaintiff  may  be  joined  with  sheriff  after  action  commenced  . . . , 670 

id. ;  judge  to  direct  as  to  management  of  such  action,  etc 680 

vacating  or  modifying  the  warrant  *  discharging  me  attachment. 688-606 

motion  to  vacate  or  modify  warrant,  or  increase  security, fUBSt 

when  warrant  said  to  be  ''annulled  " 8343 

how  motion  must  be  made ;  opposing  it  by  new  proofs. 688 

when  prior  motion  not  to  preiudice  subsequent  motion 686 

defendant  may  apply  for  aischarge  of  attachment 88T 

undertaking  to  be  given 688 

application  by  one  of  several  defendants 680 

sureties  to  justify  if  required 690 

sheriff  may  retain  property  until  justification 691 

foregoiDg  provisions  applicable  to  vessels 699 

partners  may  apply  to  discharge  attschment 696 

id. :  under  execution 1415 

undertaking  to  be  given 604 

court  or  judge  may  ascertain  value 685 

when  plaintiff  entitled  to  notice  of  any  application,  etc 696 

two  or  more  warrafda;  regulations  in  cases  of. 687-706 

preferences  of  two  or  more  warrants 687 

rule  as  to  levy  under  a  junior  warrant 6MI 

undertaking,  by  junior  attaching  creditor,  to  prevent  release  of  foreign 

vessel 901 

rule  as  to  subsequent  attachment  of  foreign  yessel , , . , 781 
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A.T'TjLoaiaxT-'^oniimied,  bbotions 

lightB  of  junior  plaintiff  in  action  by  senior  plaintiff  and  sheriff  jointly. ...  703 

junior  plaintiff  may  be  allowed  to  commence  action  jointly  with  sheriff. . . .  704 

Tights  of  third  and  other  subsequent  attaching  creditors 705 

proceedings  after  judgment;  rights  of  pa/ties  and  duties   of  sheriff 

after  warrant  is  vacated  or  annulled,  or  attachment  is  discharged  .1:0^1X2 

execution  to  issue  to  sheriff  who  has  levied 706 

only  attached  property  bound  when  summons  not  personally  served 707 

judgment  in  the  principal  action ;  how  satisfied 708 

'When  attachment  discharged,  etc.,  property  to  be  restored  to  defendant 709 

addition^  provision  for  his  relief 710 

cancelling  notice  attaching  real  property 711 

-when  sheriff  to  return  warrant  and  nis  proceedings 71S 

Attachment  in  Citt  Court  of  New  York 3169 

Attachment  in  District  Courts  op  New  York  and  Justices'  Courts 

OB*  Albany  and  Trot 3310,  3211 

Attachment  in  Justices'  Courts 2905-2918 

in  what  action  granted 2905 

-what  to  be  shown  to  procure  warrant 2906 

warrants ;  form  and  contents 2907 

"          how  executed 2809 

undertaking 2908 

service  of  summons  and  warrant 2910 

undertaking  by  defendant ;  redelivery  to  him 2911 

third  person ;  claim  by 2912 

"            bond,  and  delivery  to 2912 

"                "     action  upon  bond  of *^918 

'*                **     when  defendant  may  prosecute  bond  of 2914 

return  of  warrant 2915 

motion  to  modify  or  vacate  warrant 2916 

"             **          effect  of  vacating  warrant '. 2917 

substituted  service  of  summons :  proceedings  in  cases  of 2918 

Attorneys  AND  Counsellors  at  Law— 

judges;  when  not  to  practice  as 49 

constable;      **                "          2889 

surrogate:      "                 "           2495 

"       fatherorson  2529 

"       clerk 2511 

party  may  appear  in  person  or  by  attorney 55 

examination  and  admission  of  attorneys 66 

rules,  how  changed 57 

exemptions  to  graduates  of  certain  law  schools 58 

attorney's  oath  of  office,  and  certificate  of  admission 59 

attorneys  residing  in  adjoining  states 60 

clerks,  etc.,  not  to  practice 61 

id. ;  as  to  sheriff,  etc '. 02 

none  but  attorneys  to  practice  in  New  York  and  Kings  counties 63 

Senalty  for  violatiouj  or  suffering  violation  of  last  section 61 

eath  or  disability  of  attorney ;  proceedings  thereupon 65 

attorney  or  counsel's  compensation  66 

Ifen of,  upon oause of  aotioneto 66 

removal  or  suspension  for  malpractice,  etc  87 

must  be  on  nonce 68 

removal  or  suspension,  how  to  operate., 69 

punishment  for  deceit,  etc 70 

id.;  for  willful  delay  of  action 71 

attorney  not  to  lena  his  name * 72 

id.;  not  to  buy  claim 73 

id. ;  not  to  buy  suits  generally 74 

penalty 75 

limitation  of  preceding  sections 76 

same  rule  when  party  prosecutes  in  person 77 

partner  of  district  attorney,  etc.,  not  to  defend  prosecnti  np 78 

attorney  not  to  defend  when  he  has  been  public  prosecutor 79 

penalty 80 

limitation  of  provisions 81 

not  to  disclose  professional  communications 835 

fwoof  of  plaintiff's  attorney's  authority  to  bring  ejcctm  :  t 1513-1515 

lability  of  attorney  for  costs 8278 

not  entitled  to  fees  as  a  witness » 3288 


xtt  INDEX. 

ATTOBITBT-OSNSltAL—  0«Cnom 

attorney  who  has  acted  as,  not  to  take  ]>art,  etc.,  in  certain  easefl,  etc 78-80 

action  by,  against  directors,  etc.,  of  corporation  for  miscondact,  etc ITS 

"        to  dissolve  corporation 1786 

**        to  annal  a  corporation  on  direction  of  legfslatnre 1797 

when  mnst  bnng  actions  against  corporation 1806 

when  to  be  cited  on  application  for  letters  of  administration 8068 

AUTHBKTICATIO»— 

certificate  of 967-960 

Bee  also  Dooumbmtabt  Bvidjbncx. 

AUTnORITT— 

of  plalntilTs  attorney  to  bring  ejectment 1618-1615 

AvoinAxcES— 

to  be  separately  stated  ajd  numbered  In  reply 617 

Award— 

See  ABBITRATTOKfl. 

Bail G7S-590 

notice  of  justification  of  in  citj  court  of  New  York  ;  time  to  senre 8161 

Bee  also  Arrkst,  Habeas  Corpus  and  Cbrtiorabi  to  Inquirk  into  Db- 
TBNTioN,  Justification  of  Surbtibb. 

Bailor— 

interest  of  In  goods  pledged  may  be  sold  under  execution 141S 

Bankrupt— 

discharge  of  judgment  against 1888 

Bawdy  House— 

removal  of  person  occupying 28S7-88^ 

Bill  of  Costs— 

what  disbursements  to  be  included  in 8256 

taxation  of  costs 9ie9-9Xi 

Bill  of  Exchange— 

cannot  be  acknowledged  and  thereupon  read  in  evidence  S87 

Bee  also  Nbootiablb  Instruments. 

action  upon  lost  note  or  bill 1917 

**  **  by  or  against  the  people 1918 

Bill  of  Particulars— Obnbrally— 

rules  respecting 831 

Bill  of  Particulars— Im  Justiobs^  Courts 2Mi 

Boards  of  Hbai/th— 

ordinances  of ,  when  evidence Ml 

Body  ob  Officer— 

phraso  defined  with  reference  to  certiorari 8146 

Bond— 

how  levied  upon  under  an  execution 1411 

levv  upon  under  attachment. 628 

action  by  private  person  upon  official  bonds 1880, 1892 

action  onpeual  bonds •    1915 

Bonds  and  undbrtakinqs— Generally — 

bonds,  etc.,  must  be  acknowledged 810 

party  need  not  join  with  sureties ;  when  one  surety  sufficient S'l 

form  of  bond  or  undertaking ;  affidavit  of  sui-eties ;  approval 614 

when  several  sureties  may  justify,  each  in  a  smaller  sum *  818 

bonds,  etc. ,  to  people  or  public  officer  for  benefit  of  suitor 814 

bonds,  etc.,  not  afiected  by  change  of  parties 815 

id.;  tobefiled  8i6 

Bonds  in  Surrogates'  Courts 2B©5-a608 

Books  and  Papers— 

discovery  of •• 808-8!J9 

Books  and  Papbbs  of  Public  office — 

demand  for  by  public  officer;  how  .enforced a471a 

Book  of  Accounts— 

Eiubpcena  to  produce 807 

Bribery — 

in  New  York  county,  of  officer,  etc..  by  juror  drawn 1129 

"  punishment  for  officer  accepting  bril>e Il:i8 

'*  punishment  for  concealing  offer  to  take  bribe,  etc . . .     1 194 

of  juror,  penalty 1198 

embracery,    "      1194 

Brooklyn — 

notice  of  sale  of  real  property  in 1678 

residents  of,  where  to  apply  to  change  names , Ml 

grovisions  specially  relating  to  courts  of  justices  of  the  pcuco  in 8:i6-S13S 
ee  also  city  Court  of  Brooklyn,  Kings  County. 
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BTTFTALO —  BKCnONS 

exemption  to  gradnstes  of  law  Bchool  of  uniTersity 68 

residents  of,  where  to  apply  for  change  of  names 2411 

8  e  also  BupsBiGB  Court  or  iSuwALO. 

BUBTLKO  GBOUND — 

when  exempt  from  levy  and  sale  under  execution 1895, 1896 

Bt-laws— 

of  cities  and  Tillages,  how  proved 941 

CA-VCELLATIOK — 

of  lis  pendens,  how  and  when  allowed 1674 

CAUENDABt— 

courts  to  order  printed 19 

expense  of  printing  a  county  charge 20 

See  also  PIixferbbd  akd  DBrBBBXD  Causis. 

Cabb  and  Exoeftions— 

practice  respecting 99S-1007 

when  appeal  may  be  heard  without 996 

See  also  Tbial. 

when  required  on  appeal  to  court  of  appeals 1889 

upon  trifUB  in  surrogates'  courts 2545 

C  ausb  of  Action— 

to  be  separately  stated  in  complaint 48S 

what  causes  of  action  may  be  joined 484 

proceedings  upon  death  or  disability  of  a  party  on  the  transfer  of  his  in- 
terest  755-766 

assignment  and  suit  thereupon 1909-1918 

Caubb  of  Action;  Jqindeb  of  in  Justicbs*  Coubts S887 

Cbbtificatb— 

of  attached  defendant's  interest  in  stock  to  be  furnished  by  officer  of  cor- 
poration  660, 651 

of  search  by  officer ;  when  evidence ; 901 

acts  performed  or  papers  filed ;  when  evidence ', 92S 

nota^  public  as  to  protest,  etc 928-925 

of  marriage ;  when  evidence 928 

of  .papers  on  file  in  public  offices ;  when  evidence 988 

of  authentication 967-960 

false  certificate  by  physician  to  help  juror  in  New  York  county  to  evade 

service , 1190 

id.,  as  to  Kings  County 1161 

-  for  costs  or  increased  costs 8248 

CblTaFicatb  of  Aox— 

judge  of  court  of  recordtofile 64 

Ckbtiobabi  to  Inquibb  into  ('ausb    of  Dbtxntion— 

practice  on 2015-2066 

person  served  to  obey ...  2005 

cotfts  on  final  order  collected  by  contempt  proceedings 2007 

See  in  detail  under  Habeas  Cobpus  and  Cbbtiobabi  to  Inquibb  into 
Cause  of  Detention. 

CBBTIOBABI  TO  REVIEW  INFBBIOB  TSIBUKAIr- 

person  served  to  obey 2006 

costs  on  final  order  collected  by  contempt  proceedings 2007 

casos  where  writ  may  issue 2120 

cases  where  it  cannot  issue 2121 

not  to  review  determinatlbn  by  court  of  record  or  judge  thereof 2122 

when  issued  firom  a  supreme  court  or  superior  city  court 2128 

when  from  another  court 2194 

limitation  of  time  for  review 2126 

id.;  in  case  of  disability 2126 

application  for  writ ;  where  and  how  made ...  2127 

when  notice  necessary ;  service  thereof 2128 

to  whom  writ  directed 2129 

mode  of  service 2180 

stay  of  proceedings 21 31 

when  and  where  writ  returnable 2132 

snbsetquent  proceedings  as  in  an  action 2188 

leturn  ;  when  and  how  made 2184 

id. ;  how  compelled :  fees  for  making 2186 

id. ;  after  term  of  office  expired 2186 

when  third  person  may  be  brought  in 2187 

hearing  upon  return i  .,•..... 81% 


jdv  INDEX. 

Ckbtiokari  to  Uvrnsw  Inhsriob  TaxBirsAij—eontimted,  8sctioiib 

id. ;  npon  affidavits - 2ia& 

questions  to  be  determined 2140 

final  order  npon  the  hearing , 2141 

restitution  may  be  awarded 2148 

costs 2148 

entry  and  enrollment  of  final  order 2144 

effect  thereof 2145 

"  body  or  officer  ; "  **  determination ;  "  what  they  include 2146 

application  of  this  article  to  concern  special  cases. 2147 

id.;  to  civil  cases  only 2148 

8^  also  State  Writs  Gbmkballt. 

Challbnoino  Trial  Jdrobs 1175-1180 

See  Trial  bt  Jury. 

Chamberlain— 

in  New  York  city.    Provisions  relative  to  county  treasurers  applicable  to  . .  754 

fees  of  enumerated 8891 

Chahpebtt 78-76 

See  Attorneys. 

Chanoinq  Name  of  Individual  ob  Cokpobation  ;  Pboceedikgs  fob.... 2410-2418 

Ohabter— 

action  by  people  to  annul  a  cor];)or8tion 1797-1808 

Chattel — 

defined 8343 

Chattel;  Action  to  Recover— 
See  Replevin. 

Chattel  Lien  ;  Action  to  Foreclose 1787-1741 

when  and  in  what  courts  maintainable a 1737 

warrant  to  seize  chattel ;  proceedings  thereupon 1738 

judgment 1739 

actions  in  inferior  courts. 1740 

application  of  article 1741 

Childbkn— 

legitimacy  in  action  to  annul  marriage 1749 

custody  and  maintenance 1749 

legitimacy  of,  in  divorce 1759 

ludgment  may  provide  for  education,  etc. ,  in  action  for  separation 1706 

husDand  may  be  directed  to  support  and  maintain  pending  divorce  or  sep- 
aration   ; 1789 

custody  of,  in  divorce  or  separation 1771 

husband  may,  in  divorce  or  separation,  be  required  to  give  security  for  sup- 
port and  maintenance  of  cnildren 1778 

'  payment  enforceable  by  contempt  proceedings 1773 

exemption  for  widow  and  children  of  deceased's  property 2713 

proceedings  for  neglect  tosetapart 2724 

Citationb  in  Sxtbbogatbs'  Coubtb — 

**  upon  the  return  of  a  citation  ",  defined 2814 

how  process  executed  and  returnable 2515 

proceedings  to  be  begun  by  citation 2616 

when  must  have  been  issued  to  be  within  statute  of  limitations 2517 

citations  to  a  class,  unknown  persons,  etc 2518 

requisites  of  citatioUj  when  returnable 2519 

service,  how  made  within  the  State 2520,  g27 

"         substituted  service 2921 

"        by  publication  and  without  State 2682 

"         where  residence  or  name  unknown : 2828 

"         onler  for  publication,  how  made 2624 

"        time  for  service  out  of  State  or  by  publication ^6 

"        additional  service  in  case  of  infant,  lunatic  or  incompetent  person  2527 

**         proof  of  service  of  citation 2682 

citation  on  probate  of  will 2615-2617 

on  application  to  revoke  probate 9649 

in  procedings  by  executor  or  administrator  to  discover  withheld  property . .  9708 

upon  application  for  apx>ointment  of  guardian 2823, 2894 

City  Court  op  Brooklyn — 

is  a  court  of  record 9 

consists  of  three  judges;  chief  judge 807 

is  always  open;  number  of  trial  terms 808 

appointment  of  deputy-clerk  and  aspistants  to  clerk •. 809 

clerk  may  charsre  fees .  819 

Bhenfl,  etc.,  to  attend  terms ',',.',.',', " 811 
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City  Oouht  op  "Urook-ltv— -continued.  tvonom 

expuiiu^s  to  be  a  county  charge 81 2 

ptcnographerB 813 

U  a  anperior  city  conrt ; 334S 

pioceeaingsiii,  may  be  continaed  before  another  judge 279 

i  iTT  Court  of  New  York— 

jurisdiction f 815,316 

"         in  marine  cases 817 

no  power  to  nataralize  aliens 318 

removal  of  action  to  supreme  court  from 319 

justices;  their  general  duties 330 

bow  suspendea  from  ofQce 321 

chief-justice  ;  how  designated ;  his  general  duties,  etc 322 

justices  may  make  rules 323 

conrt  when  open ;  justices  to  designate  terms  ;  routine  of  bnsinefts  at  the 

terms,  etc 3S4 

terms,  where  held ;  publication  of  appointments 825 

justices  may  take  oaths,  acknowledgments,  etc 326 

orders,  etc.,  how  made 327 

clerk,  deputy-clerk  and  assistants 328 

general  autiesof  deputy-clerk 329 

epecial  deputy-clerks 380 

clerk  to  account  monthly  for  fees,  and  pay  over  the  same * 381 

Btenographen 332 

interpreter aS3 

id.;  penalty  for  misconduct 384 

court  may  appoint  attendants,  etc 385 

interpreter  and  attendants  not  to  receive  fees 836 

suspension  of  an  ofOicer  of  the  court ,   337 

whatmandates  may  be  executed  without  the  city 338 

direction  and  execution  of  mandates 839 

provisions  generally  applicable 3159-^64 

provisions,  applying  generally  to  courts  of  record,  subject  to  certain  quali- 
fications   8159 

certain  sections  inapplicable  to  the  court 3160 

time  for  service  of  notices  3161 

service  of  notice  of  trial :  filing  note  of  iseue 8162 

when  court  may  relieve  from  imprisonment 8168 

money ;  how  paid  into  court 3164 

provisions  exclusively  applicable  to  the  proceedings  other  than  ai/peals  in 

ordinary  actions 8165-8178 

summons 3165 

time  of  service  of  pleadings,  etc 8166 

enforcement  of  certain  judgments  in  favor  of  working  women 8167 

time  for  non-acceptance  and  justification  of  bail,  etc 8168 

proof  necessary  to  obtain  warrant  of  attachment 8109 

service  of  summons  without  the  city,  or  by  publication 8170 

commission  to  take  testimony 8171 

court  may  refer  question  arising  upon  a  motion 8172 

time  for  filing  decision  upon  a  trfal  by  the  court.    Id. ;  when  sufilcient. . . .  8178 

counterclaims 8174 

perishable  property  may  be  sold 3175 

portion  of  verdict,  ^tc,  may  be  remitted 8176 

arrests  in  marine  causes 3177-8187 

appeals  to  and  from  the  general  term  of  the  court 8188-8195 

appeal  to  general  term,  from  a  judgment 8188 

id. ;  from  an  order 8189 

time  to  appeal  from  order ;  proceedings  thereupon 8190 

appeal  from  general  term  to  common  pleas ;  in  what  cases 8f01 

id. ;  proceedmgs  regulated 8102 

id. ;  within  what  time ;  where  beard 811'8 

id. ;  determination  upon  appeal,  how  enforced.    Id.  ;  where  new  trial  was 

properly  granted. .^ 8194 

Id. ;  appeal  therefrom  to  court  of  appeals 8195 

co>ts  uflon  adjournment  in 32rj6 

CiTT  Court  OP  ScHKNECTADT 3203,  note 

City  Court  of  Yonkers— 

jnrisdiction 3308,  8204-a2C6 

fe UMimon«,  where  may  b«  perved 8205 
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CrVlI.  ACTTOHS—  815CTIOIIB 

defined - «3?7 

preferences  among ^ 

civil  actions  and  criminal  profiecntions  not  merged 1809 

Claiks — 

when  temporary  administrator  to  advertise  for 2673 

executor  and  administrator,  advertising  for....% 2718 

proceedings  by  creditor  or  legatee,  to  compel  executor,  etc.,  to  pay. .  .2717-2719 
constable  or  justice,  not  to  buy 3187 

Claim  of  Thibd  Pabty— 

to  property  levied  upon  under  an  execution ;  and  how  disposed  of 1418-14SI 

See  also  Attachkbmt. 

in  replevin 1709-1711 

on  attachment  in  justices'  courts 2912-2914 

on  replevin  in  justices'  court 2929 

Claim  to  Real  PBorERTY ;  Actiok  to  Coxfel  Dbtebmimation  or 1638-1650 

who  may  maintain 1688 

complaint ;  contents  of 1639 

answer ;  denial  of  possession  in 1610 

'*         pleading  title  in 1641 

**        proceedings  as  in  ejectment,  after  Issue 1642 

**        proceedings  on  reversioner  or  remainderman's  claim 1643 

judgment;  for  (kfendant,  what  to  award 1644 

"       forplaintiff,  •*  1645 

'*       effect  of  judgment 1646 

dower  ;  action  against  party  claiming 1647 

"       proceedmgs,  if  plaintiff  admits  claim  to 1648 

".      proceedings,  if  plaintiff  denies  claim  to 1649 

corporations;  article  applicable  to 1650 

Cleroy^en — 

not  to  disclose  confessions 833 

Clerk— 

defined 8343 

county  clerk  is  clerk  of  supreme  court 3343 

Code  of  Civil  Pbocesurb  ;  Applioatiok  axd  Constbuotxom 8344-8356 

short  title  of  act 8344 

rule  of  strict  CGustruction  not  applicable  thereto 8845 

punishment  of  crimes  and  misdemeanors  creat  d  thereby 8346 

application  of  certain  portions  thereof,  reflated  and  qualified. 3347 

id. ;  what  deemed  commencement  of  action,  etc 3848 

id. ;  when  proceedings  to  le  under  former  statutes 8349 

effect  of  act,  upon  trial  jurors  and  juries,  in  criminal  causes 8350 

id. ;  upon  grand  jurors  and  juries 8351 

id . ;  upon  proceedings  taken,  or  rights  accrued,  etc ,  imder  former  statutes .    3352 

id. ;  upon  former  appointment  of  terms 8353 

id. ;  upon  officers  and  offices 3&54 

whenact  deemed  to  have  been  passed,  etc. 3855 

M'hcn  act  takes  effect •••<•• 8356 

Co-defendant— 

when  answer  to  be  served  upon ••••• 6S2 

Collectob — 

St  e  Temporary  Admikistbation. 

Commission  to  Take  Testimony  GenbraUiT— 
See  Deposition. 

(^OTtMi ssioN  TO  Take  Testimony  in  Justices'  Courts 2980-2987 

COMMIPBIONEB  TO  TaKE  TESTIMONY  IN  CiTY  CoURT  OF  NkW  YoRK. 3171 

Commtssions  of  Executors  and  Administrators i730 

Commissioner —  i 

clerlvB  and  court  attendants  when  not  to  act  as 90 

not  allowed  to  purchase  at  sale  of  real  property 1679 

CoMMissiONE  s'  Fees  in  Partition  or  Dower , 8299 

Commissioner   of  Jurors  in  Kings  County — 

duties. , 1132-1150 

penalty  for  giving  false  information  to 1160 

to  report  and  pay  over  money llflg 

Comaii^sioner  of  Jurors  in  Kew  York  County— 

dntu's 1069-1119 

all  jjersons  required  to  give  information  ;  penalty  for  refusal! ............  1121 

punishment  for  bribery  of                         '  *-         j                                        -•   •  *^ 

Dunishment  of,  for  tal  in?  bribe. llS 

false  swearing  upon  iuqulrieH  by llgj 


CraamraB  or  Luhitio,  bior,  or  BiBirnAi.  DBTmKAim ; 

»oa  ApponrTHENT ;  Oshbhil  Powbbs  abd  Ddtim — 

Jnrisdlction  or  Bnprema  conit , 

dutj  of  conn  baTinn  JBriBdiction '.'.'.WWW'.V.W.'.'.W.W. 

commltlee  ma;  be  appointed 

— K lolntment  operateB  as  >  lerocatlan  ot  BObmlMlon  to 

—  f  ot  cmnnlttee  1  br  whom  made 

,ctc.,  ot  petition  ;  proceedlneBnpoDpiegeiitaliDn  tt 

when  fordgn  commttlM  may  tie  ■ppoinled 

order  for  commlHlon,  or  for  trUI  1^  Jar;  In  conrt. . .  -. 


to  be  prociiTed ;  proceedioea 

piticeediDEs  npon  the  neiring 

letarn  of  teqolaltloii  and  oommlBaK 
eipeona  of  cominlHlon ........  ^^ 

praceedinEB  apon  trial  bj  jnir  In  c 
subject  oflnqnltr  in  cases  oIIudbc 
proceedinga  apon  verdict,  or  retnrr 
■ecuiit;  to  tie  Kiven  bj  commillee , 

Cfflnpensation  of  committee 

committee  Dnder  control  of  court; 

committee  of  propert]' mar  maintain  actions,  en: 

id. ;  to  file  iDTentarr  and  account 

Id.;  majbecompcltedtflllletheaanieorrenderan  additlona 

SopertT.  wben  to  be  restored 
.;  dlapoaitlonlncaueofdeatb.... 

Bee  also  S>i.b,  btc.,  oi-  Isfaht,  Ldhatic,  Idiot,  ob  HiBi' 

AKD'a  Rial  Fbopebtt 

Coimon  Council— 

proceedlngi,  ordlnanraa,  and  by-lawa  of  ;  hov  proved 


of  foieign  state ;  howptored 
Com  u  OH  Plea 


iUaj  cTldence  not  anpeneded 


to  coniiiat  of  eii  judges ;  chief  Justice. 

sCenograpter ;  dntles  and  compensation 

appeal  to  from  eilT  court  of  New  York 

appeals  from  distiict  conrts 

removal  to,  ot  actions  from  district  courts 

OOMPITINCT  OF  WITNM8KB— 

in  particular  cases 

hovr  determined  in  justices'  conrts. 

COHPLAIST— 

to  be  tbe  Ursl  pleading. 

conBoqneuce  of  tsUnre ..--- 

wlieu  iuter^ocutorr  aiid  fina]  judgment  mar  ^  demandc 

causes  of  action  to  be  separately  siat*d 

nbat  cansea  of  action  maf  lie  joined  In  tbe  same  compii 
See  also  PLEADi»aa. 

service  of  wltli  summona 

lUsmissalot;  nbea  does  not  prevent  new  action 

complaint  In  ejectinent 

"  partition 

'■           action  to  compel  determinailon  of  claim  W 
eviWng,  etc.  — ^  ^^^ 

r  against  co^ratlona.' .';.".'.'.*.'.'.".'.'.'.'-'.' .'.'--'■ --'-"■-■    1™ 


replevin  ;  taking,  bow  stated  in . . 
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sscnoirs 
C0MPT.AINT  nC  JUBTICBg^  COUBTS 3936, 2887 

COJIPliOXISE— 

olfcr  to  in  justiceB^  courts 2893 

Computation— 

0/  time  to  publish  legal  notices 787 

**        do  acts  generally 786 

Condemnation  Law— 

title 3357 

definitions 8838 

when  proceedings  to  be  taken 8839 

proceedings  to  l^  commenced  by  petition  ;  contents  thereof 3360 

notice  to  be  annexed  to  petition  :  upon  whom  served 8861 

petition  and  notice  ;  how  eerved 8862 

appearance  of  defendant  infant,  idiot,  lunatic,  or  habitual  drunkard 8368 

**           parties  generally 8364 

answer ;  contents 3865 

verification 8S66 

trial  of  issues 3367 

certain  provisions  as  to  amendments  made  applicable 8368 

judgment ;  what  to  provide 8369 

proceedings  of  commiseioncrs 8870 

confirming  or  setting  aside  report ;  deposit  when  payment 8371 

offer  to  compromise ;  amount  of  coFts  ;  additional  allowance 887S 

judgment  how  enforced  ;  when  to  deliver  possession  of  premises  and  when 

writ  of  assistance  to  ipsue 8373 

abandonment  of  proceeding 8374 

appeal  from  final  order ;  stay 8376 

appeal  from  judgment  by  plaintiff ^ 8876 

new  appraisal ;  when J 8877 

conflicting  claimants 8378 

possession  of  property  on  giving  security 8379 

when  possession  of  real  property  f  i vcn  imraediately 8889 

notice  of  pendency  of  action  to  fee  filed 8381 

practice  in  cases  not  provided  for 8368 

repealing  clause 8383 

when  act  to  take  effect. 8884 

Conditions  Prbcbdbnt — 

how  pleaded 538 

Confessions — 

clergymen  not  to  disclose 888 

Confession  op  Judgment  Generally— 

.    when  allowed 1273 

married  woman  may  confess 1273 

statement ;  form  thereof 1274 

"           to  be  filed  and  judgment  entered 12i6 

judgment-roll ;  docketing  and  enforcing  judgment 1276 

execution  where  judgment  is  not  all  due 1277 

several  joint  debtors ;  confession  by  one  of 1278 

Confession  op  Judgmbnx^-In  Justices'  Courts 28C4, 8O1O-801S 

Consent — 

commission  to  take  testimony  by W6 

deposition  taken  by 879 

renjrencts  of  issues  by 1011 

"               "      not  allowed  in  certain  actions 1012 

Consideration— 

seal,  presumptive  evidence  of. BW 

Consolidation  of  Actions— 

practice  respecting 817-819 

in  actions  on  behalf  of  people 1989 

CONSTAilLE —  ^^ 

when  may  not  act  as  attorney 8889 

dutleson  executing  order  of  arrest 28^-3900 

**      in  rt  plevin  action 2922,  2928 

service  of  t  ubpoina  by 2070 

to  keep  jury  ia  justices'  court 8006 

oath  of 8006 

levy  and  Bale  unlcr  execution  by 3029,  8080,  8010  • 

acUon  against  for  not  returning  e::ecution 8099 
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Cof(BTABh^— continued.  bbctiovi 

action  against  for  money  collected S04I 

when  may  continue  to  act,  though  term  of  office  has  expired 804*2 

forbidden  to  demand  or  receive  gratuities,  etc M36 

not  to  buy  claims  for  suit 8187 

penalty  for  violating  preceding 8188 

to  execute  mandates  m  person 8157 

^    sheriff  to  act  where  execution  of  mandate  is  resisted 8158 

fees,  enumerated  3312,  8Jl^8 

♦*    affidavit  as  to  traveling  fees r... 88^4 

See  also  Justices  of  Peace  ;  Courts. of— 

CONSTBUCTIOBT  OF  WiLL— 

when  surrogate  to  determine  on  probate S324 

Consultation— 

writ  of,  abolished 2100 

Contempt— 

acts  constituting  defined 8 

punishment  for 9 

in  view  of  conrt ;  how  punished 10 

requisites  of  commitment 11, 12 

indictment  if  offense  indictable 18 

contempt  punishable  civilly 14-16 

prisoner  committed  for,  how  to  be  kept 157 

failure  to  pay  costs  on  order  to  strike  scandalous,  etc. ,  matter  from  pleading.  646 

disobedience  to  snbpcena ». 853 

disobedience  by  sheriff,  to  order  directing  him  to  return  inventory 681 

improper  second  application  for  order  or  judgment 778 

when  disobedience  to  judgment  constitutes 1341 

failure  to  pay  alimony,  etc 1773 

enforcement  of  surrogate's  decree  by  contempt  proceedings 2'  56 

Contempt  ;  Pboceedinos  to  Punish  for  Generally 2266-229;< 

cases  to  which  this  title  applies , 2266 

when  punishmentmay  be  nummary ' fi:!fi7 

when  warrant  to  commit  may  issue  without  notice 2208 

order  to  show  cause  or  warrant  to  attach  offender 2269 

notice  to  delinquent  officer  to  show  cause 2270 

order  or  warrant ;  when  granted  out  of  court 8271 

id. ;  when  contempt  was  committed  before  a  referee 2272 

effect  of  order  to  show  cause,  and  of  v.  arrant 2278 

copy  affidavit,  etc.,  to  be  served  with  warrant 2274 

indorsement  upon  warrant 2275 

warrant ;  how  executed 2276 

undertaking  to  procure  discharge 2-.277 

when  habeas  corpus  may  issue 2278 

sheriff  to  file  undertaking  with  return 3^9 

interrogatories  and  proofs 2880 

when  and  how  accused  to  be  punislied 2281 

id.;  upon  return  of  habeas  corpus 2282 

id.;  upon  return  of  order  to  show  cause .'. 8288 

amount  of  fine .• 2284 

length  of  imprisonment 2285 

when  court  may  release  offender 2286 

offender  liable  to  indictment 2.*87 

proceedings  when  accused  does  not  appear 2288 

undertaking ;  when  prosecuted  by  person  agi;riuved * . .  228\i 

id. ;  by  attorney-general,  etc 221)0 

sheriff  liabie  for  taking  insufficient  sureties 2291 

punishment  of  misconduct  at  circuit 22U2 

Contempt  ;  Proceedings  to  Punish  for  in  Justices'  Coua  s  — 

for  what  acts  justice  may  punish ?fi70 

how  contempt  punished 2871 

offander  to  be  heard 2872 

'*      record  of  conviction 88^8 

**      requisites  of  commitment 2874 

**      fine  ;  to  whom  payable 2875 

commitment  of  contumacious  witness,  etc.,  in  justices'  courts 8001-8008 

Contribution—- 

remedies  for  failure  of  title  to  real  property  sold  under  execution,  and  to 

enforce  contribution 1479-1486 
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C<nCVBTANCS  OV  PROPBRTT—  BKCmoifB 

by  order  of  coart 717, 7J8 

by  Btaerifl 718 

when  entillod  to  be  read  in  evidence 085 

proof :  when  may  be  rebutted 0.16 

of  real  property  situated  out  of  the  Btate ;  when  evidence 946, 947 

upon  a  sale  in  forecloeure  ;  effect IbSS 

action  to  compel  conveyance  of  infant's  or  incompetent  person's  real     ^ 

property 8M6 

See  also  Shsbifv's  V^md, 

COMVIOT— 

not  excluded  as  a  witness 8S3 

deposition  of 877 

CoHVioT's  PROPBRTT ;  Cabb  OF 281^^280 

when  and  to  wliat  court  application  to  be  made jKSlO 

who  may  apply SS90 

creditor  most  relinquish  aecurity 2291 

contents  of  petition S229 

copy  of  sentence  and  affidavit  to  be  presented 82S4 

proceedings  upon  presentation  of  the  papers 22S( 

Id. ;  on  return  of  order  to  show  cause Ji29^ 

effect  of  order  appointing  trustee gS98 

removal  of  trustee ;  appointment  of  new  trustee 2827 

Srisoner's  property ;  how  applied 22S3 

I. ;  to  be  delivered  to  him  on  his  discharge 2S39 

application  of  this  article  to  persons  heretofore  sentenced S280 

Copt— 

of  original  entries ;  when  evidence 080 

how  to  be  verified 031 

of  papers  on  flle  in  public  offices ;  when  evidence 083 

Copyright— 

of  court  of  appeals  reports ^ SIS 

CORONBRr— 

duties  of,  on  redemption  of  real  property  from  sale  under  execution. . .  1477, 1478 

"        when  sheriff  is  a  paity 178 

any  one  of  the  coroners  may  act 173 

arrest  of  eheriff  by  coroner 174 

sheriff :  how  confined 173 

place  of  confinement  to  be  deemed  a  jail 176 

sheriff  to  be  admitted  to  jail  liberties ;  liability  of  coroner  for  sheriff's 

escape 177 

coroner  may  prosecute,  etc.,  bond  for  liberties 17J 

duties  of  coroner  where  sheriff  is  plaintiff 179 

such  prisouer  entitled  to  jail  liberties,  etc 180 

escape  of  such  prisoner 181 

Bee  also  Incoming  akd  Outgoing  Sheriff. 

fees  of,  to  be  taxed  on  demand 8887 

fees,  enumerated 8810 

COBPORATIONS— 

summons ;  how  to  be  served  upon T. 481, 483 

See  also  Doxestio  Corporations  ;  Foreign  Corfobattonb. 

service  of  injunction  order  upon 810 

officers  to  furnish  certificate  of  attached  defendant's  interest  in  stock . .  .650, 851 

subpoenas  to  produce  books,  etc.,  of 868, 8C9 

provisions  relative  to  action  to  compel  determination  of  claim  to  real  prop* 

erty  applicable  to 1650 

service  of  summons  upon  in  justice's  courts 2870-43883 

coBts  arainst,  in  action  on  behalf  of  people 1987 

domestic  corporation,  defined 8843 

foreign  corporation,  defined 8813 

proceedings  to  sell  realproperty  of 8S9O-3807 

Corporations  ;  Actions  Kblativb  to  GEXERAiiLT 1775-1818 

complaint  in  actions  by  and  against  to  recover  damagss  or  property 1775-1780 

when  proof  of  corporate  existence  unnecesBary 1778 

misnomer,  when  waived ;. . .    1777 

action  against  a  corporation  upon  a  note,  etc 1778 

when  foreign  corporation  may  sue 1770 

when  foreign  corporation  may  be  sued 1780. 

Judicial  supervision  qf  corporation  and  its  officers^  etc. 1781-17{>S 
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Corporations  ;  Actions  BblativI  to  GBT/nsnAJULT-'^oniinued.  bvotions 

action  against  directors,  etc..  of  a  carporation  for  misconduct 17K1 

by  whom  action  to  be  broagnt , , . ; , ; 1782 

this  article,  how  construed 1783 

action  for  dissoltUion  and  to  enforce  individual  lUdnlity  of  ctfflcers  or 

•  tnembetSj  vnth  or  without  a  dissolution 1784-1796 

action  by  iudgmcDt  creditor  for  sequestration,  etc 1784 

**     to  diss  j1  ve  a  corpuiation 178') 

Id. ;  by  whom  to  be  brought 1786 

temporary  injunction 17o7 

receiver  m^y  be  appointed :  permanent  and  temporary  receiver ;  powers, 

etc.,  of  temporary  receiver 1788 

aflditioual  powers  una  duties  may  be  conferred  upon  temporary  receiver . . .  1739 

making  (stockholders,  etc  ,  pArties 1790 

when  separate  action  mav  be  brought  against  them 1791 

proceedings  In  either  actiOA 1792 

ludgment ;  propertj^  of  Corporation  to  be  distributed 1793 

id. ;  stock  subscriptions  to  be  recovered 1794 

id. ;  as  to  liabilities  of  directors  and  stockholders 1796 

effect  of  this  article  limited 1796 

action  by  the  people  to  annul  a  corporation 1797-1803 

**     by  attorney-general,  when  legislature  directs 1797 

id.;  by  leaveof  court 1798 

leave  ;  when  and  how  granted 1799 

action  triable  by  a  jury 1800 

judgment 1801 

Injunction  may  issue 1802 

copy  of  judgment-roU  to  be  filed  and  published 1808 

provisions  applicable  to  two  or  more  of  above  actions 1804-1813 

certain  corporations  excepted  from  certain  articles  of  this  title 1801 

officers  ani  agents  mav  be  compelled  to  testi:y 1805 

injunction  slaying  actions  by  creditors 1806 

creditors  iftay  be  brought  in 1807 

wben  attomev-general  must  bring  action 1808 

requisites  of  injunction  against  corporations  in  certain  cases 1809 

id. ;  of  order  appointing  receiver  in  certain  cases 1810 

id.;  of  judicial  suspension  or  removal  of  an  officer 1811 

application  of  the  fast  three  sections 1812 

in  action  against  stockholders,  misnomer,  etc.,  not  available 1813 

CCATOBATIONS;  AOTIOHS  BXIiATIVB  TO.  IN     JUSTXCBS'   COUBTS 2866 

Cobpobation:  Pbocekdinos  TO  Ghangx  Namx 2411-2418 

CkX&POSATiON;  Voluntabt  D1SS01.UTX0N,  Pbogbbdings  for 2419-2431 

when  a  majority  of  directors,  etc..  may  petition  for  dissolution S419 

id. ;  when  they  are  equally  divided 2420 

contents  of  petition 2121 

affidiivit  to  be  annexed 24,'2 

presentation  of  petition,  etc. ;  order  to  show  cause 2423 

order  to  be  published 2424 

id.;  to  be  served  on  creditors  and  stockholders 2425 

bearinff. ? 2426 

Id. ;  onginal  papers  mav  be  used 24*^7 

application  for  final  orders 2428 

final  order— appointment  of  receiver 2429 

certain  sales,  etc.,  void 2930 

certain  corporations  excepted  from  this  title 2431 

CoBPOBATB  Sbal  Pbopbrtt— PROGBBDiNas  TO  Skll 3390-3897 

to  what  proceedings  applicable 8390 

proceedings  instituted  oy  petition ;  what  to  contain 8891 

■^       hearing ;  notice  of  referee. 8893 

order ;  when  application  for  ma3r  be  opposed 8393 

insolvent  corporation  or  association ;  notice  to  creditors 339  i 

service  of  notices ;  how  made 3395 

practice  in  cases  not  provided  for.  8896 

when  act  to  take  effect 3897 

Costs  Gbnbrally— 

judge  not  to  be  interested  in 47 

party  prosecuting  as  poor  person  not  liable  for 461 

, .costs  in  favor  of  poor  person 467 

*  of  motion  ;  how  collected 779 

when  plaintiff  entitled  to  costs  of  course. 8228 
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Costs  QmnmALLr—contintted.                                                                    sBcriojia 
when  defendant  entitled  to  eoeto  of  course ;  rule  as  to  two  or  more  de- 
fendants    8339 

when  costs  are  discretionary SaSO 

costs,  where  several  actions  are  brought  on  same  instrument,  etc 8881 

interlocntorv  costs  upon  issue  of  law 8S88 

id. ;  how  coUected 8S88 

costs,  where  there  are  several  issues  of  fact. 8834 

id. ;  after  discontinuance  upon  answer  of  title 8835 

costs  of  a  motion 8236 

the  foregoing  sections  limited 82:J7 

co3ts  upon  appeal  from  final  judgment 88S8 

id. ;  upon  apiieal  from  interlocutory  judgment  or  order 828U 

id. ;  in  a  special  proceeding 8840 

Costs  in  Particulab  Cases — 

costs  against  the  state ;  how  paid 1985,  1987, 8911 

costs  where  action  brought  by  people,  oikrelation  of  private  person 88^ 

id. ;  for  the  benefit  of  a  county,  etc 8843 

costs,  against  a  school  officer 8844 

id.;  against  a  municipal  corporation 8845 

id. ;  bv  or  against  an  executor,  etc 8846 

coats  in  case  of  transfer,  etc.,  of  cause  of  action. 8847 

certificate  entitling  party  to  sosts  or  increased  costs  where  title  to  real 

propeity  is  in  question 8843 

infant  plaintiff ;  costs  against^  collectible  from  guardian  ad  litem 8249 

title  not  to  affect  special  provisions 38S0 

Costs,  Sums  Allowed  as,  amd  Disbursbuents— 

amount  of  costs  generally 8851 

additional  allowance  to  plaintiff  in  foreclosure  partition,  etc 3^ 

additional  allowance  to  either  party  in  difficult  cases,  etc S'^fGS 

allowances  under  the  foregoing  sections  limited 8854 

costs  upon  adjournment  of  trial  8^ 

disbursements  to  be  included  in  bill  of  costs 8856 

increased  damages  not  to  carry  increased  costs 8SS7 

when  defendant  entitled  to  increased  costs 8855 

increased  disbursements  not  allowed 8850 

costs  upon  a  settlement. 88C0 

costs  in  partition,  award  and  collection 1558 

"       **  to  be  deducted  from  proceeds 1579 

final  judgment  in  divorce  or  separation  may  award 1760 

action  by  surety  or  tm«*tee  to  recover 1915 

against  corporations  and  usurpers  in  action  on  behalf  of  people 1987 

on  final  order  in  speciid  proceeding  commenced  by  state  writ  coets  are 

enforceable  by  contempt  proceeatngs 2007 

costs  in  mandamus 8086 

"    writ  of  prohibition 8100 

•*    certiorari  to  review  determination  of  inferior  tribunal 8143 

•*    proceedings  to  discover  life-tenant 2816 

**    awarding,  confirming,  correcting  award  of  arbitrators 2378 

•*    summary  proceedings 2849, 2230 

**    supplementary  proceedings 8456, 8456 

**    foreclosure  by  advertisement 8401 

this  article  not  to  affect  special  provisions  of  law 8861 

taxation  of  costs 8868-3867 

security  for  costs 8868^3879 

See  also  Interlocutory  Costs. 

Costs  in  Justices*  Courts— 

when  prevailing  party  to  recover ;  sums  allowed  as 8074 

when  neither  party  to  recover 8075 

amount  of,  limited 307G 

demurrer ;  costs  upon 8077 

taxation 8078 

increased  costs 8079 

costs  upon  judgment  for  one  or  more  defendants 8080 

costs  wrongfully  collected  may  be  recovered  back 8081 

upon  appeal  where  no  new  trial  is  bad  in  appellate  court 8066 

id. ;  amount  thereof 8067 

upon  appeal  where  new  trial  is  demanded. 807O-307S 

costs  in  justices'  courts  in  Brooklyn 8189-8188 
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81ECTI0NB 

Costs  nr  WoSKDrO  WokAK^S  AOTioir  nr  District  Coubt  of  New  York 

City Z2SS2 

See  also  Wobkino  Wombn  :  Actions  bt. 

Costs  Aoainbt  Bxbcutob  ob  Administbatob— 

when  awarded 1835, 1886 

Costs  in  8tjrbooatb'8  Courts 3566-2667 

in  what  cases  allowed 8566 

enforceable  in  like  manner  as  in  supreme  court S556 

how  costs  made  payable 8657 

when  costs  are  of  right 8558 

when  to  unsnccessf  ol  contestant 2558 

what  allowed  as  costs ;  disbiirsementB 8559 

amount  of  costs  on  trial  of  fact  and  on  appeal 2660-2689 

how  costs  fixed ;  amounts  enumerated 2661 

additional  allowance  on  accountings 8562 

allowance  on  sale  of  real  estate 2563 

id.;  when  to  b«  in  lieu  of  commissions 2564 

fees  of  appraist^r : 8566 

*  •   referee •. 2066 

**    witness 2566 

on  appeal  from  ^rder  made  upon  motion  for  new  trial  in  surrogates'  courts. .  2549 

Counsbl— 

when  surrogate  disqualified  from  acting  as 2495 

when  clerkln  sarrogate's  court  not  to  act  as  counsel 2511 

when  father  or  son  of  surrogate  not  to  practice  as 2529 

See  also  Attobneys  and  Counbisllobs  at  Law. 

Counsel  Fbbb — 

alimony  and,  in  divorce  and  separation 1769 

COUNTEBCLAIM,  QXNBBALLY— 

defined,  and  rules  relating  thereto 501-512 

demurrer  to 495,  496 

right  to  provisioual  remedy  in  case  of 720 

plaintiffs  offer  to  allow  judgment  to  be  taken  against  him,  in  case  of .  ^ . . . .  789 

when  deemed  an  action  for  the  purpose  of  trying  issues .' .  ;'.\  974 

may  be  interposed  in  divorce  or  separation 1770 

COUMTSBCLAIMS  IN  CiTY  CoUBT  OF  NlW  YOBK— 

practice  respecting 8174 

countbbclaims  in  justices*  coubts 2945-2960 

County — 

judgment  affecting  real  property  to  be  entered  where  situated 1677 

See  also  Place  of  Tbial. 

County  Clbbk— 

seal  of 28 

copies  of  papers  on  file  with,  when  evideuce 938 

duties  in  New  York  county  with  respect  to  drawing  trial  jurors 1096-1104 

to  account  for  fees 8286 

is  also  clerk  of  supreme  court 8843 

fees  of  to  be  taxed  on  demand 8287 

fees  enumerated 8804,  8806 

County  Coubts — 

jurisdiction 840 

domestic  corporation,  etc.,  when  deemed  resident,  etc 841 

action,  etc.,  wherein  county  judge  is  incapable  of  acting 848 

snpreme  court  may  remove  action  and  change  place  of  mal 843 

effect  of  order  of  removal;  appeal,  etc 844 

stay  of  proceedings 845 

removaJ  of  action  not  to  impair  process,  etc 846 

county  court  may  send  its  process  to  anv  county 847 

when  JnriBdiction,  etc.,  co-extensive  with  supreme  court 848 

power  of  county  judee  in  special  proceedings 848 

fines  and  penalties;  now  remitted 850 

restrictions  upon  power  to  remit 851 

notice  of  aplication,  etc. ;  costs  to  be  paid  on  remission 862 

flnesimposedby  justices  of  the  peace;  how  remitted 853 

who  may  make  orders 864 

county  court  when  open;  termsthereof 865 

notice  of  appointment  to  be  published 866 

jurors, how  mwn and  summoned ...* «i*.t.. .,..•..*•  857 
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CouHTY  CoiTHTB'-naniinued.  svcnosi 

Btenographers  for  county  eonrte ^ SB 

■tono&Tapher  for  county  court  and  court  of  bohsIoqb  in  Kings  county & 

^*           for  county  courts  of  Monroe,  Livingston  and  other  counties . .  861 
interpreter  for  county  court,  court  of  sestiious  and  surrogate's  court  of 

Kings  county 3G0 

appeal  from  county  court  to  supremucourt 1310 

lemoyal  tocountrcouit  of  actions  from  mayor's  court  of  Iludsou  and  re- 
corders* courts  of  Utica  and  Oswego S2r\D 

application  of  code  to ssti 

COUHTT  JUDGK— 

general  powers  of m 

County  Trbasurbr— 

fees  of  enumerated ssd 

when  to  be  ex-officio  public  administrator 2665 

bond 3666 

authority  of;  when  superseded •... .  Si667 

powers  and  proceedings  of 9668 

payments  by  into  State  treasury 26GB 

See  Paymbnt  into  Court. 

County  Trbasurbb'a  Bond— 

action  upon 1887 

Courts— 

what  issues  triable  by W 

enumeration  and  classification 1-4 

general  provision  as  to  jurisdiction,  etc 

sittings  to  be  public 

not  to  sit  on  Sunday,  except  in  special  cases 

^nerai  powers  of  courts  of  record 

rules  of  courts  of  record;  how  made  and  revised 17 

**                    to  be  published F 

courts  to  order  calendar  printed I 

*»                         ♦*             expense  to  be  a  county  charge 9 

certain  papers  may  be  destroyed 81 

writs,  etc.,  in  name  of  the  people,  and  in  BngliKh;  abbieviations 9 

id. ;  teste  and  return 81 

id. ;  to  be  subscribed  or  indorsed;  when  error,  etc  ,  not  to  vitiate  84 

no  discontinuance  by  reiison  of  vacancy,  etc 83 

in  New  York  one  Jurlge  may  continue  proceedings  commenced  before 

another 88 

provisions  respecting  the  seala  of  courts 27 

seals  of  counties ft 

whM  is  &  sufficient  sealing 88 

new  seals 80 

rooms,  fuel,  etc.,  how  furnished 81 

no  liquors,  etc.,  to  be  sold  in  court-house;  penalty 69-83 

adjournment  of  court  to  afuture  day 34 

"                 to  next  day,  judge  not  appearing. 8^ 

written  direction  to  adjourn 36 

causes  tried  elsewhere  than  at  coart-honse 87 

governor  may  change  place  for  holding  courts  of  record 88 

such  appointment,  etc. ,  to  be  recorded  and  published 39 

judge  may  change  place  for  holding  court  of  record. 40 

actual  scMsion  may  be  adjourned  to  anotherplace 41 

place  for  holding  courts  in  the  city  of  New  York,  how  changed 4i 

when  court-hou«e  is  u  .fit  to  hold  court  another  place  to  be  appointed 48 

no  action  or  special  proceeding  abated,  etc.,  by  failure  or  aujonmment  of 

couit 4i 

trial  once  commenced  may  be  continued  beyond  term 45 

Court  of  Appeals — 

jurisdiction 1« 

exceptions  and  qualifications 191 

appeals  from  certain  orders,  how  heard 198 

courtmay  make  rules VA 

remittitur;  when  judgment  absolute  to  be  rendered,  and  proceedings 

therenpon 194 

second  and  subsequent  appeals 195 

times  and  places  of  holding  terms  198 

court  may  be  held  in  any  building  ;  adjournments IfS 

offlccrs  to  be  appointed  by  court 198 

ilerk  of  court  of  appeals ;  duties 199-508 

**                    to  account  for  fees 8*S 

**                    fees  of  enumerated 8801 

state  reporter;  duties  of ; , . . ,  .' . . .  .aOO-SM 
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Ck>xrBT  OF  ArpEAjja—conHnued,  bxctions 

clerk  of  court;  datiee  of 19&-206 

**             to  account  for  fees 8283 

"              fees  enumerated 8301 

"  state  reporter,  duties  of 209-216 

See  also  Afpkal  to  Coubt  or  Appeals 1824r-l  889 

Ck>17BT  AtTXMBANTS — 

county  clerk  to  appoint  special  deputy  to  attend  courts 89 

clerks  not  to  act  as  referees,  receivers  or  commissioners  in  certain  cases 00 

criers;  county  judges  except  in  Kings  to  appoint Ot 

ij^faen  sheriff,  constable,  etc.,  to  act  as  crier 02 

attendants  upon  courts  in  New  York  city 93 

interpreter  for  courts  of  record  in  Kings  county Li 

attendants  and  messengers,  how  appointed  in  Kings  county O") 

doties  of  persons  appointed  under  last  section i'6 

sheriff,  when  directed,  to  require  constables,  etc.,  to  attend  courts 17 

id.;  when  not  directed '8 

penoalty  for  neglect  of  officer  to  attend  court 9J 

OSKDIT,  FAIiSB  STATKMKirrS  BXSPSOTXNG — 

warrsnt  of  attachment  for 636 

Okbditobs— 

publication  of  orders  in  actions  brought  for  collective  benefit  of 7S1 

redemption  by,  from  sale  of  real  property  under  execution 1449-14(;9 

when  may  be  made  defendant  in  partition 1540 

when  may  appl v  for  leave  to  bring  action  to  dissolve  corporation 17'J6 

defined  with  reference  to  chapter  on  surrogate's  courts 2514 

when  to  be  cited  on  application  for  letters  of  administration 2663 

proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim 2717-3710 

See  also  Jitdombnt  Crbditou's  Actions. 
C»]SI>itob's  Action  against  Debtor's  Next  of  Kin,  Lbqatbe,  Heir  or 

Devisee 1837-1860 

when  action  lies ; . .  1837 

action  may  be  joint  or  several 18r.8 

in  joint  action,  recovery  to  be  apportioned 1889 

recovery  in  a  several  action -. 1840 

requisites  to  recovery  in  action  Bjgainst  legatee 18 11 

id.;  in  action  against  a  prcfcrredlegatec 184-^ 

liability  of  heirs  and  devisees  1843 

when  action  tberefor  may  be  brought *. 1844 

effectof  application  to  sell  real  property 1845 

action  must  be  joint 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

id. :  against  devisees 1819 

deanctions  for  prior  recoveries 1850 

complaint  to  describe  land  descended,  etc 1851 

ludgment ;  when  to  be  satisfied  out  of  land 1852 

id. ;  wben  not  a  lien  on  land  allene  J         1853 

how  iudifmcnt  taken,  when  land  aliened > . . .  1854 

classification  of  debts  to  be  enforced  under  this  article 1855 

defense  by  reason  of  other  prior  or  equal  claims 1856 

id. :  when  such  a  claim  is  paid 1857 

action  not  suspended  by  infancy 1858 

tills  article  not  applicable,  where  will  charges  real  property,  etc 1859 

one  action,  where  same  person  is  heir,  devisee,  etc , 1860 

Cbtebs— 

to  be  appointed  by  county  judges,  except  in  Kings 91 

Cbiiixs— 

punishment  of  crimes  created  by  the  Code 8346 

Cbikinal  Proobdurb— 

application  of  the  Code  to 3350-3852 

Cbhunal  actions— 

preference  of , TOO 

defined • 8386 

OlOMINAIi  PROSBCUTION— 

teBttmony  of  stockholder,  officer  of  corporation,  etc.,  when  not  to  he  used 

as  evidence  in  a ^ 1806 

civil  and  criminal  prosecutions  not  merged 1899 

Cbiminatino  Oneself— 

witnew  teetif  ying 838 
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CUBBVNT  ACCOUNT—  fll 

when  cause  of  action  aecrnes  on 

Ctbtodt  and  Dbpobit  ov  SaouBiTna  nr  Susbogatbs*  Coubts. 

Custody  of  Childreh— 

in  action  to  annul  marriage im 

in  divorce  or  sepaiation. 177t 

Dajcaozb— 

on  vacating  injunction  order «17,  OB-ttS 

when  doable,  treble  or  increased  damages  allowed  in  yerdict liH 

measare  of liOg 

In  e j  ectment 1 496, 1497, 1S» 

*^         improYements  allowed  defendant ISU 

dower 260O-160B 

increaaed  damages  not  to  carry  increased  costs S257 

when  defendant  entitled  to  increancl  costs 880 

increased  dinbursements  not  allowed ^SSB 

Damaobs;  Wbit  oy  Asssbbmsnt  ov 2108-S119 

Dbath^ 

of  attorney;  effect  of 65 

proceedings  upon  death  or  disability  of  a  party .755-76S 

extension  of  time  to  appeal,  in  case  of 785 

presumption  of,  in  certain  coses 811 

protest  of  notary  public,  when  evidence  in  case  of  death 891 

of  justice  of  peace ;  how  proceedings  l>efore  proved  thereafter 9tf 

of  Justice  of  peace ;  boou  and  papers  to  be  demanded  by  city  or  town 

clerk 3148,8147 

judgment  against  person  after u;0 


vacating  judgment  after  party's  death .-. .    ]2M 

appeal  after  death  of  adverse  partv HW 

proceedings  when  party  dies  pendmg  appeal fM 


•    severance  in  ejectment  after 1588, 1S0 

proceedings  on  death  of  parties  in  partition IM 

action  for  death  by  negligence 19(tt-<SiS 

proceedings  to  discover  death  of  tenant  for  life .2^UA4B0B 

when  operates  as  a  revocation  of  submiBsion  to  arbitration iW 

of  executor  or  administrator  not  to  affect  pending  proceedings  for  sale  or 

mortgage  of  decedent's  real  property  for  dcb.s,  etc S770 

Dsbts— 

defined  with  reference  to  chapter  on  surrogates*  courts S514 

when  temporary  administrator  authorized  to  pay  8P7t 

retaining  money  upon  accounting  in  siirrogntc«i^  courts  to  cover fP"t 

ascertainment  of  uy  executor  cr  administrator 2718 

advertising  for 3718 

pay  men  tof 2T19 

petition  to  compel  payment. 272S 

decree  for  payment 2723 

DxBTS:  Salb  of  Dkcedent's   Bbal   Paopkuty   fob 2749-2801 

Debts;  Sale  of  Decedent's  Personal  Pbopebty  fob. ...••.. 2717 

DBBTOB;   DISCHABGE  of,  aENEBAI.I.Y — 

discharge  of  insolvent  from  his  debts 2149-«187 

discharge  from  imprisonment  or  exemption  from   arrent  ot  insolvent 

debtor 218R-8190 

diflcharee  of  imprisoned  judgment  debtor  from  impriEonment. S&iOU-SSlB 

DBBTOR  ;     ABRIST    OV,    and    DiSCUABQB  FKOM  IvraiSONlUSMT    IN  JUSTICBS' 

Courts * 3O88-a087 

Dkbtob^b  Nbzt  of  Kin^  Lbqatbb,  Hbib  ob  Dbviskk-' 

creditor's  action  against 1887-18G0 

Dbobasbd  Ezbcutor— 

accounting  by  executor  of 2606 

Deceased  Witness — 

evldenceof,  on  subsequent  trial.... ••••••....    890 

Dbcedbnt— 

execution  against  property  of « .  .1879-1881 

Dbcbdknt*s  I>bbts — 

compelling  testamentary  trustee  to  pay £8M 

Decedent's  Estate— 

action  by  or  against  an  executor  or  administrator 1814^1888 

action  by  a  creditor  against  his  debtor's  next  of  kin  ;  legatee,  heir,  or  de- 
visee   1Kaf7-lfW0 

action  to  establish  or  impeach  a  will lbCl-1067 

general  and  miscellaneous  jpro visions  . .   1886t1870 

proceeding  by  creditor  or  legatee  to  compel  executor,  etc. ,  to  pay  claim .  2717-8719 
Dbcbdbnt  s  Bbxi,  Pbopbbtt  ;    Salb  op  for  Debts  and  Funeral  Kx- 

'•^^^^^ $74M6(n 
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IVOISIOK^  0BOTIOK0 

defined 8043 

apon  trial,  when  to  1m  iU  ed . . , 1010 

of  coaii  or  report  of  referee,  npon  demurrer,  wbat  to  state  1081 

"                        upon  trial  of  the  whole  iBsae  of  fact 1082 

i^  action  for  non-payment  of  rent 1507 

by  GiuTOffate ,  2546 

within  wnat  time  judgment  must  be  rendered  in  joBtices*  courts 8015 

time  for  filing  in  City  Court  of  New  York 8173 

\7licn  conclusions  of  law  and  fact  to  be  separately  stated 8173 

See  also  Jxtdqmxst, 

>aCBB1BS — 

in  sarrc^te^s  courts 2S60-2666 

See  also  Acoountinqb. 

when  to  be  received  in  eyidence 985 

proof  of  acknowledgment ;  when  may  be  rebutted 93B 

of  real  property  situated  out  of  state ;  when  evidence 940,  947 

|2ruardian  appointed  by  will  or  deed  . . , 8861-2860 

See  also  CoNVBTANGB,  Shsbut'b  Deed. 

DWAULT  QlfNERALLT— 

Indgment  on,  not  to  exceed  amount  demanded 1207 

now  taken 1212 

amount  in  such  cases ;  how  determined 1213 

application  to  court  for  judgment  on;  when  necessary 1214 

**  proceedings  on  such  application 1215 

notice ;  when  defendant  In  default  entitled  to 1219 

no  judgment  as  of  course  in  matrimonial  cases 1229, 1758, 1757, 1774 

recovery  of  dower  against  infant  ly 1605 

ascertaining  damages  in  replevin  on 1727 

>vi'Ai7LT  IN  Justices'  Courts— 

Slaintilf  to  prove  certain  extrinsic  facts  where  arrest  has  been  granted.  .2908, 2988 
pfaults  in  justices'  courts  of  Brooklyn 8128 

DSFECTS '. .721-780 

See  Mistakes. 
Dkpbnd  A  NT- 
defined 8888 

"     for  purposes  of  condemnation  law 3358 

See  alBO  Pabtixi. 

attorney  guilty  of ;  how  punished 71 

dismissal  of  action  for  failure  to  eerve  summons  on  necespary  party 821 

id ;  for  negloct  to  proceed 822 

[>B]ci7BRKB  Generally — 

defendant  must  demur  or  answer , 487 

when  he  may  demur 488 

demurrer  to  complaint  roust  specify  grounds  of  objection 490 

id.  ;  to  al]  or  part  of  the  complaint ;  id. ;  to  part,  and  answer  to  part 492 

defendant  may  demur  to  reply 493 

w^hen  plaintiff  may  demur  to  answer 494 

diemurrer  to  counterclaim,  when  defendant  demands  an  affirmative  judg- 
ment   495 

id.  ;  must  specify  grounds  of  objection 496 

amendments  in  certain  cases  after  decision  of  demurrer 497 

when  objection  may  betaken  by  answer 498 

objection ;  when  deemed  waived 499 

Obxttbbbb  in  Justices*  Courts 2989 

costs  npon '.:..  8077 

IhcMiTBRBB  TO  Mandamus 2073-2082 

See  also  Plbadinos. 

decision  of  court  or  referee's  report  upon,  what  to  state 1021 

DsPOSiT  OB  Delivery  op  Property— 

when  may  be  ordered  by  court T17 

when  sheriff  may  take  and  convey,  etc 718 

deposit  of  (Becurities  to  reduce  penalty  of  executor,  administrator  or 

.    guardian's  bond. ! 2595 

Dxfosition  Generally 870-920 

taken,  and  to  be  used  tviihin  the  state 870-866 

of  a  party,  etc 870 

of  a  witness  not  a  party 871 

appHcation ;  contents  of  affidavit 872 


txvtii  INDEX. 

Dsposinoir  Gmtmk'LLr^-eonHniud.  Bscnom 

order  for  examlnatloD i . . .  • 87t 

Babpoena 9!i 

Bftrylce  of  order,  etc 875 

deposition  when  aid  where  to  be  taken 871 

id. ;  of  party  confined  in  prison 877 

deposition  by  consent 879 

manner  of  taking  and  returning  deposition 680 

when  to  be  read  in  evidence 8R1 

proof  of  witnesses*  inability  to  attend 882 

effect  of  deposition : 833 

original  affldavits,  evidence 881 

deposition  to  be  nsed  on  motion 6% 

where  witness  may  be  compelled  to  attend 886 

fees  of  witnesses 8819 

taken  wUhout  the  state,  for  use  uiihin  the  state. 887-0J3 

commission ;  tn  what  cases  to  issue 887, 8P8 

how  and  upon  what  terms  granted 889 

order  made  by  judge 890 

interrogatories  ;  how  settled 891, 919 

id. ;  to  oe  annexed;  directions  for  return 899 

oral  questions 898 

open  commission ;  when  mav  isBue 894, 897 

last  two  sections  nr>t  applicable  to  infants,  etc.,  or  foreign  countries 895 

notice  of  examination  upon  oral  questions 89J 

order  directing  depositions  to  be  taken 698 

before  whom  depositions  may  be  taken;  notice  of  taking, 89) 

how  depositions  taken 900 

commission  or  order  to  take  depositions ;  how  executed  and  returned 901 

certificate  of  execution 90J 

"         a  sufilcieot  return 108 

return  by  agent 901 

'"     when  agent  sick  or  dead 905 

filing  deposition,  etc.,  so  returned 906,  W 

commission,  etc.,  by  consent 908 

where  return  to  he  kept :  parties  may  inspect  it,  etc 909 

suppression  of  commission 910 

evidence ;  commission  when 911 

foreign  language ;  -when  interrogatories  may  be  in 918 

letters  rogatory 918 

taken  within  tkestatefor  use  u^ithout  the  state 914-8190 

in  what  cases  deposition  may  be  taken 914 

subpoena  to  witness 915 

**        contents  of 916 

**         when  no  commission  is  issued 917 

"        justice  of  peace  mav  subpoena  witness 91^ 

taking  and  return  of  deposition 919 

■penaKj  for  not  appearing 9S0 

Depositions  in  Jctsti'Bs'  Courts 3980-2937 

Depositions  in  City  Coukt  of  New  York 8171 

Dbsiqnation  bt  Justicb  of  Pbacb  of  Privatb  Pbrson  to  Sbrvb  Man- 
date   8156 

Dbstbo? BD  Will— 

how  proved  on  application  for  probate 2C81 

Detainer — 

forcible  entry  and  detainer  forbidden 2S8J 

issues  in 2J13 

.See  FOKCIBLB  E-HTRY  and  DRrAINSB. 

Dbtb  rmination — 

defined  with  reference  to  cortloriari  to  review  decision  of  inferior  tii- 

bnnal / 2146 

Determination  of  Claim  to  Kkal  Property— 

action  to  compel 1638-16G0 

Dbvisbe — 

execution  against  property  in  hands  of 1871 

when  may  maintain  action  for  waste   1668 

creditor's  action  against  debtor^s  next  of  kin,  legatee,  heir  or  devisee. .  .1837-1860 

Dilatory  Defences- 

to  be  verified ...  618 


INDEX. 

I>I»SOTOBfl-«  8SCTION8 

action  against  directors  of  corporation  for  miscondactf  etc   17S1-178S 

proceedings  to  enforce  liabilities  of  in  cases  of  inpolvent  corporations 1796 

not  to  be  removed  or  suspended  except  by  final  jadgment t . .    1811 

i>ieBirR8EMBNTS— 

wliat  disbursements  to  be  included  generally  in  bill  of  costs . . '. 8SM 

increased  disbursements  not  allowed 8260 

affidavit  of  to  be  furnished  on  taxation  of  costs 8267 

allowed  in  surrogate's  courts 8S60 

npon  appeal  in  justices' CO. irts 8060 

See  also  Costs,  Sums  Allowbd  as  DisBUBSBMSim. 

T>18CHAROB— 

of  jury  failing  to  a^ee 1181 

'*  **  **       in  justices*  courts 8i)08 

of  insolvent  debtor  from  his  debts. 2149-2187 

of  i'-nprisoned  insolvent  debtor.  9186-2109 

of  imprisoned  ^ud^meut  debtor 2:200-2218 

from  arrest  in  jusiices'  courts .*, 2W)1 

»•  ♦*    effect  of  on  action 2902 

I>I80HA1tOE  OF  IhFRISONBD  PeBSON —    ' 

when  city  court  of  New  York  may  grant 8168 

DiSCONTINUANCK —  • 

clumge  or  vacancy  in  judges  not  to  effect 25 

costs  upoa 8200 

Discovert— 

subsidiary  action  for  abolished.  ■.  i 1014 

DiscovBRT  or  Books  and  Papers — 

court  may  direct  discovery  of  books,  etc 803 

rules  to  prescribe  the  cases,  etc 804 

petition  for  discovery,  and  order  thereupon  805 

order,  when  and  by  woom  vacated 806 

proceedings  upon  the  return  of  the  order 807 

Iienalty  for  disobedience 808 

cffectof  papers,  etc.,  produced 800 

Disr-OVBRY  OF  PrOPBRTT— 

proceedings  for,  by  executor  or  administrator 2708-2715 

DlBTTTTEn  Cf^I^  AOATNPT  pErKDlWT''8  EsTATK— 

limitation  of  action  on 1822 

DisroLUTiON  OP  Corporation  ;  Action  for 1786-17l>(i 

See  Corporations  ;  Actions  Rblative  to. 
Dissolution  op  Corporation  ;  Prockkdings  for  Voluntary 2410-2481 

DiBl  INCT  PaRCE!/ — 

of  real  property  defined 8343 

DiST  1^1  BUTioa— 

order  of»  of  decedent's  property 2732 

married  woman's  estate 2734 

flecree  for  upon  accounting 2748 

Distributive  Share — 
See  Leoact. 

District  Attorney — 

not  to  act  as  attorney  in  certain  cases 78-81 

District  Courts  in  New  York  City— 

,  lists  of  trial  jurors  for,  to  be  selected  by  commissioner  of  jurors 1111 

summary  proceedings  to  recover  possession  of  real  property  in 2:30,  S246 

summons;  service  of  with  complaint,  proceedings  thereon 8207 

proof  of  service 3208 

"Who  may  serve 8208 

action  commenced  by  appearance  or  service 8209 

arrest 8810,8211,8217-3210,8281 

attachment 8210. 8211 

replevin 8210,8211 

title  to  real  property;  proceedings  where  involved 8212 

appeals  from ^8 

jurisdiction  and  proceedings;  effect  of  act  upon 8914 

jurisdiction : 8216 

removal  of  certain  actions  into  common  pleas 8216 

requisites  of  certain  undertakings 8210 

docketing  judgments;  execution  thereupon 88^ 

enforcement  of  certain  iudgmeuts  in  favor  of  working  woman. ^1 

costs  in  action  by  working  woman « ....  * ,  t  * osSai 


IKDEX. 

DUTRXCTOF  CiOLUMBtA—  .  SBOtflOM 

•mbraced  in  the  word   "ierritory" < ....  3343 

DlTtDEMbs — 

apportionment  of,  by  executors  and  administraton 2720 

JOrroBCB;  Aotiok  »dB— 

Jodgment  in,  to  be  bv  court  only 1SS9 

**            not  to  be  rendered  on  default,  etc 1774 

See  also  Dupaictlt. 

^ump^onB;  requisites 1774 

when  maintainable 1766 

answer!  modeof  trial:  judgment  by  default 1757 

when  diYorce  denied  thougn  adultery  proved 1758 

regulations  when  action  brought  by  wife 1750 

*'*           when  action  brought  by  husband 1700 

marriage  after  diyorce  for  admtery 17V1 

married  woman,  wben  deemed  a  resident 1708 

alimony,  coansel  fees,  etc ..'. 1700 

final  judement  may  award  costs 1709 

counterclaim  may  be  interposed 1770 

custody  of  children ,. 1771 

husband  may  be  required  to  give  secnrity  for  alimony  or  support  of 

children 1772 

payment  enforceable  by  contempt  proceedings 177S 

DOCKBT— 

cancelling  docket  of  reversed  or  modified  judgment 1321 

-'**  '            when  seversal  was  by  court  of  appeals 19Stt 

Docket  Book 1345 

of  justice  of  peace,  how  proved. 948-^1 

DocKBTiNO  Judgments 1245-1351 

Docketing,  Tbanbcripts  of  Justices*  Judgments 9017-00:28 

DOCUMBNTABT  BviDBNCE  ;  Se6  EvTDENCB. 

Domestic  Cobpobation —  • 

defined 8848 

when  deemed  resident  to  confer  jarisdiction  upon  superior  city  court 364 

"                 "                     **                      f*      county  court 841 

summons;  how  to  be  served  upon 431 

8ee  also  Cobpob^tiok,  Foreign  Cobfobation. 

Double  Commissions —  

to  executors  and  administrators 3788 

Double  Costs— 

double  damages  do  not  carry 32ST 

when  defendant  entitled  to 3358 

increased  disbursements  not  allowed ^ 8350 

Double  Damages— 

when  allowed  in  verdict 1184 

do  not  carry  double  costs 8357 

when  defendant  entitled  to  double  or  increased  costs 8358 

increased  disbursements  not  allowed 8350 

Dower— 

ejectment  for,  abolished 1490 

as  affecting  proceedings  to  sell  the  decedent's  real  property  for  debts,  etc. 

3778, 3791.  S795 

in  premises  sought  to  be  partitioned 15(J7-1571 

action  against  woman  by  owner  of  land  to  compel  determination  of  claim 

fordower 1647-1610 

BowEB,  .Action  fob » 159J-1®!5 

limitation  of 1698 

against  whom  to  be  brought. .  .• 1597 

wno  joined  as  defendants 1508 

id. ;  where  defendants  claim  in  severalty i ; ; 1500 

damages  may  be  recovered ;.  how  estimated 1600 

id. ;  in  action  against  alienee  of  husband 1601 

id. ;  where  several  parcels,  etc. , . . , 1608 

id.  \  against  heirs,  etc.,  aliening  land .' 1608 

action  barred  by  assignment  or  dower 1604 

collusive  recovery  not  to  prejudice  infant 1605 

complaint 1606 

interlocutory  Judgment  for  admeasure-iOient 1607 

oath  of  commissioners,  etc. ;  removal;  filling  vacancy 1608 

dower  how  admeasured......  .                                  ...  1600 

report  thereupon .''.*.*.'.'.*.*.*.**.'.*.'.*.*.',,*.'.'.'.* .'.*.*  ...  ...*.'.'.*.' ','.'.".'.*.'  1610 
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Do^tmt,  AonoH  Jon-'Mniintied,  raonom 

letting  aside  report... ; 1611 

fees  and  ezpenees 1618 

final  jadgment 1618 

plaintiff  may  recover  6am  awarded;  conrt  may  modify  judgment 3614 

junior  incumbrancers;  not  affected  by  a^easurement. . .  1615 

api)eal  not  to  stay  execution,  if  undertaking  is  given 1616 

Slaintiff  may  consent  to  receive  a  gross  Bum « 1617 

ef endant  may  consent  to  pay  it;  proceedings  therea[. .  j 1618 

inttflocutory  judgment  for  sale 1619 

id. ;  directing  a  part  to  be  laid  off 1620. 

liens  to  be  ascertained ; 1621 

id.;  payment  of;  or  sale  subject  to 1622 

report  of  sale 1628 

final  judgment  thereon 1624 

provisions  as  to  action  for  partition  made  applicable ; 1626 

taxes,  assessments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  in  to  be  entered  in  county  where  land  situated 36;  7 

action  by  reversioner  after  tenant's  default : . .  1680 

liability  of  purchaser  pending  action 1685 

fees  of  surveyors  and  commissioners 8299 

pBUMXABD  Habitual;  Appointment  op  Committss«  Powbbs  and  Bu- 

TIBS 23S0-2844 

Dbukkabd  Habitual;  Sale,  Etc.,  of  Real  Pbopbrtt  or,,.*. 2845-lib64 

I>UTCHBB8  COUNTT— 

jaU  liberties  for 146 

stenographer  for  supreme  and  county  coults  of 266 

Bjbctment^ 

defined 8848 

execution  awarding  possession  of  real  property 1378 

plaintiff  may  recover  damages  with  the  land 1496 

rents  and  profits  to  be  included  in  damages 1497 

mortgagee  cannot  maintain  action .* 1498 

action  cannot  be  maintained  for  dower 1499 

separate  action  by  joint  tenant  or  tenant  in  c<Hnmon. 1500 

grantee  of  lands  held  adversely  may  maintain  action 1501 

against  whom  action  to  be  brought 1502 

who  may  be  joined  as  defendants *  1503 

when  action  may  be  brought  for  non-payment  of  rent 1604 

id. ;  when  right  of  re-entrv  Is  reserved  for  want  of  distress 1506 

action  against  tenant;  when  proceedings  to  be  stayed 1506 

id. ;  amount  of  rent  in  arrear  to  be  stated  in  jud*^ment 1507 

id.;  when  possession  to  be  restored  to  defendant 15C8, 1509 

id.;  useof  property  when  set  off  against  rent 1510 

complaint 1496, 1611 

motion  for  plaintifl^s  attorney  to  produce  his  authority 1513 

order  thereupon 1518 

evidence  of  authority 1514 

when  ouster  to  be  proved 1516 

severance  of  action 1516-1518, 1522, 1523 

verdict,  etc.,  to  state  nature  of  plaintiff^s  estate 1519 

expiration  of  plaintiff's  title  before  trial 1520 

abatement  of  action 1321 

«       action  to  be  divided,  when  different  persons  succeed  to  different  parcels . . .  1522 

id. ;  when  different  persons  succeed  to  real  property  and  rents  and  profits .  1523 

effect  of  judgment  rendered  after  trial  of  issue  of  fact 1524 

.    new  trial  may  be  granted 1525 

effect  of  judgment  by  default,  etc 1526 

id. ;  exception  in  case  of  disability 1527 

the  last  three  sections  qnalilicd 1528 

possession  not  u>  be  changed  by  vacating  of  judgment,  except,  etc 1629 

evidence  on  new  trial 1530 

damages  recoverable;  set-off  by  defendant 1531 

action  by  reversioner  after  tenanfs  default  in  ejectment 1680 

liability  of  purchaser  pending  action 1686 

final  order  awarding  possession  iu  proceedings  to  discover  death  of  life^ 

tenant  notXK>nciuBive  in  ejectment 2319 

ejectment  refers  to  an  action  to  recover  the  immediate  possession  of  real 

property 8343 
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o£  teiaL  j orors ;  paiii»lime&t llM 

icimnniT  jDqxajk — 

wxtt  ot  af)8e«Bment  of  damages 2103-2119 

See  also  CoNDWurA.TXoir  Law.  . 

ofUme 780-7S6 

**       to  ple%d  in  action  upon  promiBSory  note  af;ain8(  corporation 1778 

copies  of  original  entries ;  when  evidence 960 

"                      how  tobe  veritied... 981 

Bktbt—  • 

forcible  entry  and  detainer  forbidden 2383 

iflsnesin 2^45 

See  FoBOiBLB  Bjttbt  anb  Dbtainbk. 
Bktbt  of  Judghbnt 1236-1239 

See  also  JuDomirr. 

BqitaiiITt  of  Paktitiok , 1587 

EqUITT  OF  RSDaMFTION— 

when  notiiable  to  ezecntton. 1432 

Ebib  County— 

jail  IlbertieB  for v 145 

Ebbob— 

writ  of  abolished , 1298 

See  Appb^  Gbnsbaij4T. 
Bbbobs— 

See  MiSTAEXfl.  * 

ESOAFB — 

new  ezecntion  a^ainflt  person  may  be  issned  afterescape 148B 

See  CoBONBB ;  Jail  Libbbtibb. 
Ebchbat  ;  Action  to  Rbooyba  Pbopertt  Eschbated  ob  Forfbitbd  fob 

Tbbason 1977-1988 

evidbnob—  • 

competency  of  witnesses  and  evidence  in  particular  cases 838-841 

oatns  and  affirmations 842-651 

documentary  evidence  as  a  substitnte  for  oral  testimony 921-831 

proof  of  a  document,  executed  or  remaining  within  the  state 932-841 

proof  of  a  document  remaining  in  a  court  or  public  office  of  the  United 

States,  or  executed  or  remaining  without  the  state 942-856 

foreign  patents,  documents  and  records,  how  proved 956 

certificates  of  authentication,  form  of 958 

"  to  be  sealed 958,959 

seals,  rules  as  to 95S-860 

rules  of  common  ip w  as  to  documentary  evidence  not  superseded 962 

evidence  on  new  trialin  ejectment 1580 

incorporation ;  when  need  be  proved  on  trial 1776 

stockholders,  officers,  alienees  and  agents  of  corporation  not  {urivileged 

from  testifying  respecting  corporation 1806 

certain  sections  relative  to  executors  and  administratozB  not  to  vary  gen- 
eral rules  of  evidence 1884 

proof  of  lost  will  in  action  to  establish 1865 

witness  to  will  not  disqualifled  from  testifying  respecting  execution 

thereof 2644 

when  decree  directing  payment  by  executor,  administrator,  etc,  evidence 

of  assets 2568 

how  far  letters  in  surrogate's  court  evidence  of  authority 2581 

wills  and  exemplifications ;  when  may  be  read 2629-^638 

authentication  and  proof  of.  foreign  wills 2703, 2704 

commission  to  take  testimony  in  justices'  courts 2960-2997 

See  generally  for  commission  to  take  testimony :  dbpositions. 

deposition  in  justices*  courts  ;  when  may  be  read  in  evidence. 2966 

ex-parte  affidavit :  when  evidence  in  juBtices'  courts 8004 

competency  of  witness  in  justices'  court ;  how  determined 8005 

entries  in  justices'  docket  book  ;  when  and  of  what  evidence 8148 

judgment  of  justice  of  the  peace  ;  bow  proved 8165 

SVIDBNCES  OF  DbBT — 

how  levied  upon  under  an  execution. 1411 

Examination  Bbfobb  Tbial , ,.     .  870-87& 

See  Dbposition. 
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BzOXFTtOR—  8BCTIOM9 

when  not  to  prejudice  motion  for  new  trial > ••  •••ji  1006 

upon  trial  in  Burrogates'  comts ,. .  ..\\,,',;i!%  2545 

See  also  Cabb  AND  BxcBFnoxrs. 

BZBOTJTION  Qsir  BRALLT -T.  186^1868 1 

to  whom  directed ;  proviBion  where  sheriff  is  a  party. ."TTfX, . ,» 1882 

time  of  receipt  to  DO  indorsed  thereapon ..r.V...;'^1868 

deflnltion  and  classiflcation V. . . .  .^  1864  ^ 

to  what  counties  may  issue .^  1865 

requisites  in  general .\,l|  1866 

**        when  issued  on  filing  transcript  from  justices^  court , '  1867 

**       for  collection  of  money «    1868 

"       against  property 1869 

**       where  warrant  of  attachment  has  been  levied 1870 

**       agidnst  executor,  etc 1371 

**       against  the  person 1872 

requisites  for  delivery  of  property ;  money  recovered  by  same  judgment, 

how  collected 1 878 

separate  executions  where  separate  sums  awarded 1374 

executions  of  course,  within  five  years 1375 

**        after  deatk  of  Judgment  creditor 1876 

**        when  can  be  issued  after  five  years 1877 

"        leave  to  issue ;  motion  for 1378 

decedent ;  when  can  be  Issued  against 1379-1381 

stay :  when  not  reckoned  1882 

surviving  judgment  debtors ;  execution  against 1883 

sale ;  when  and  how  conducted 1384 

*^     penalty  for  taking  down  or  defacing  notice  of 1385 

*•     validity  of ;  when  not  affected  by  sheriff's  default 1386 

**     sheriif,  under  sheriff  and  deputy  sheriff  not  to  purchase  at 1387 

under  sherifc ;  when  to  enforce  execution. . .  .*. 1888 

See  also  Jubticbs  of  thb  Pbacb  ;  Coubts  of. 

KXBCUTION  AGAIHST  PBOPBRTT-- 

to  issue  to  sheriff  who  has  levied  under  attachment 706 

where  warrant  of  attachment  was  levied .' 708 

final  judgment;  when  not  enforceable  by 1240 

confession  of  ju^ment ;  execution  upon 1276-1277 

property  exemptfiom  levy  and  sale 1389- 1404 

lien  of  execution  upon  personal  projteriyt  levy  upon  and  ecUe  of  personal 

property,  rights  qf  indemnitors  of  eherif 140B-1429 

reat property:  sale,  redemption  ana  conveyance  cf,  rights  and  liabilities 

of  peirsona  interested 1242-1244,1430-1478 

realproperty/  remedies/or faUureof  title  to;  and  to  enforce  contribution. 1479-14S& 
when  execution  against  property  must  first  issue  before  execution  against 

person 1489 

new  execution  after  escape 1492 

when  not  to  issue  against  municipal  ofBcer 1931 

against  executor  or  administrator 1825-1827, 1829 

See  also  Justicbs  of  thb  Peacb  ;  Courts  of. 
BxBouTioN  against  Joint  Dbbtobs 1934, 1935 

EXBOUnOK  AGAINST  PBOFLB 1985 

BXBCUTIONS  IN  DiSTBIOT  COUBTS  OF  NSW  YOBK  CiTY 3220 

BZBCUTION  IN  BbplBVIN— 

requisites ITBl 

sheriff's  powers  under 1733 

action  on  undertaking  not  maintainable  till  return  of 1 733 

sheriff's  return  as  evidence 1734 

JIZBCUTIOH  AGAINST  THB  PbBSON 1487-1495 

in  what  cases  may  be  issued 1^S7 

id. ;  against  a  woman 1488 

when  execution  against  property  must  be  first  issued 1489 

simultaneous  executions  not  allowed  against  property  and  person , .  .  1490 

id.;  when  debtor  has  been  taken 1491 

new  execution  may  issue  after  escape 1492 

id. ;  when  debtor  dies  charged  in  execution 1493 

id. ;  when  creditor  discharges  debtor  after  thirty  days 1494 

new  execution  not  to  be  enforced  against  real  property  sold,  etc 1495 

city  court  of  New  York ;  when  may  relieve  from  imprisonment 8168 

See  iJso  JusTioBS  of  thb  Pbacb;  Coubts  of. 
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execution  against  property  in  hands  of 1371 

mav  sue  in  justices*  coorts 28C5 

actlonajby  or  against  executors  or  administrators 1814-1836 

to  be  broug^ht  in  representatire  capacity 1»14 

when  personal  and  representative  causes  of  action  may  be  joined    1815 

id.;  separate  dockets  and  executions 1816 

r^fahttion«,  when  some  of  the  executors,  etc.,  are  not  Eummoned 181 1 

execntors  who  have  not  qualified,  not  necessary  parties 1818 

action  by  legatee,  etc.,  against  executor,  etc 1819 

id.;  byinfants;  guardian's boad 18^0 

when  action  barred  by  judgment  against  heir,  etc 1821 

limitation  of  action  by  crwitor  on  claim  rejected,  etc    1822 

decedent's  real  property  not  bound  by  judgment  against  execTiior 1823 

want  of  assets  not  to  be  pleaded  by  executor,  etc lrjJ4 

leave  to  issue  execution  against  executor,  etc 18j<:5 

id.;  how  procured ;  order ;  and  contents  thereof 1826 

security  may  be  required  from  a  legatee 18^ 

actions,  etc.,  when  not  to  abate ISilS 

execution  on  former  judgment 3620 

action  against  executor,  etc.,  who  has  been  superseded 18U) 

false  pleading  by  executor,  etc 1831 

when  inventory  may  be  contradicted 1888 

liability  for  uncollected  demands 18S3 

the  last  two  sections  qualified 18Jj4 

costs ;  how  awarded 183  > 

id.;  when  awarded ISSJ 

when  receivCT  appointed  as  successor  of  surviving  executor 1869 

when  decree  directing  payment  to  creditor,  etc.,  evidence  of  at^sets 2552 

oath  of  before  issuance  of  letters^ 25S4 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

liaoility  of,  for  money  or  other  property  received '. 25<J6 

,  removal  for  failure  to  give  new  bond 2599 

surrogate  may  direct  custody  or  deposit  on  disagreement  of 2602 

action  upon  bond  of  upon  return  of  execution 2607 

successor  may  prosecute  oflElcial  bond 2606 

action  on  official  bond  when  no  successor  appointed 2609 

persons  Incompetent  to  serve  as 2612 

supplementary  letters 2613 

executor  not  named  in  letters  no.t  to  act 2613 

liability  of  person  unauthorized  to  act  as ^....  2706 

proceedings  to  discover  property  withheld .  ^ ■ 2707 

'*           order;  service  of  citation;  officers  who  may  act  in  surro- 
gate's absence 2708 

proceeedin'gs;  examination  and  decree ; 2709 

"  security  to  prevent  decree 2710 

"  warrant  to  seize  property 2710 

inventory;  appointment  of  appraisers  and  appraisal 2711 

/'  assets;  what  to  be  deemed .....* 2712 

"  exemption  for  widow  and  children 2713 

•*  contents  of  inventory .- 27l4 

*•  retumof ; 2715 

"  return  of  how  compelled 2716 

sale  of  personal  property 2717 

debts;  ascertainment  of 2718 

"       paymentof 2719 

rents;  annuities  and  dividends;  how  apportioned 2720 

legacies;  paymentof ;. 2721 

"       petition  to  compel  payment  of 2722 

"       decree  for  payment  on  giving  security 2723 

exempt  property;  proceedings  for  neglect  to  set  apart 2724 

commissions 2780 

claims  for  or  against  may  be  determined  upon  accounting 2739 

effect  of  statute  of  limitations  upon  claims 2740 

See  also  Acoounttnos  in  Subbogates'  Courts,  Lilttebs  Tbstamsntabt. 
etc.,  Subbogatzb*  Cotjbts. 
Exbcdtob  dk  Son  Tobt — 

liability  of  person  acting  as 2706 

i  Exemplification  — 

I         See  Dooumentaby  Evidxnge. 
i  Exemption  fbom  Arbrst— 

iKxii:^S'^Mt^Y  D^i'^"""*'  '™»  topriBonment 2188-M99 

^      See  TBiAii  JuBORS. 
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SBCTIONS 

EXUCFnONFBOMliSVTAiroSALB     UNDXB      EXKODTION 1389-14M 

8eB  ExXCfTTXON  AaAISSTPBOPEBTT. 
EXXMPT  PROPBETY— 

for  widow  and  children  of  deceased's  property, 2713 

proceedings  for  neglect  to  set  apart 2724 

compelling  executor  or  exemption  provided  for  in  decree  onacconnting.    2724 
from  execation  in  jostices*  courts 802b 

JBxoiTEBATioN  or  Bail 591-601 

See  Abbbst. 

Ex  Pabtb  Affidavit— 

not  to  be  received  in  justices^  courts  except  on  consent S004 

Sxpxctbd  Pabtt— 

examination  before  trial .-870-886 

SxpBBBs  Company— 

service  of  summons  upon  in  justices^  courts 8881,  2883 

EXTBNBION  OF  TlMB 780-786 

to  plead  in  action  against  corporation  upon  promissory  note 1778 

EXTOBTION — 

penalty  for 3282 

Pact— 

when  issue  of,  arises , 964 

trial  by  jury  of  specific  questions  of ITTO,  971 

questionB  of,  reviewed  on  appeal  to  court  o^  appeals 1838 

Falsb  Cbbtifioate — 

penalty  for  physician  in  Kln^  county  giving  false  certificate  to  enable 

iuror  to  evade  duty 1161 

id.,  in  New  York  county 1120 

FBDEBAIi  PBOOBBS— 

sheriff  to  receive  prisoner  committed  under *  183 

Fbbs;  Qbnbbal  Pbovibions  Rbi^tivb  to 3283-3295 

judgment;  when  not  to  deoiand 61 

party  prosecuting  as  poor  person  net  liable  for 461 

taking  fees  not  prescribed  bv  law,  prohibited 8280 

id.;  for  services  not  rendered,  except,  etc 8281 

penalty  for  extortion 8282 

clerk  of  court  of  appeals  to  account  for  and  pay  over  fees 8283 

id.;  clerks  of  superior  pity  courts  in  New  York  and  Brooklyn 8i84 

id. ;  certain  county  clerks  and  regietcrs 8285 

/general  provision  as  to  fees,  etc  ,  to  be  accounted  for 8286 

fees  of  certain  officers  to  be  taxea  upon  demand 8287 

parties,  attorneys,  etc.,  when  not  allowed  fees 8288 

no  fee  for  administering  certain,  ofiicial  oaths 3280 

certain  searches  to  be  gratuiioue 8200 

officer,  etc.,  may  charge  fee  paid  for  oath,  postage,  etc 8291 

id. ;  his  fees,  etc.,  to  be  paid  d  jfore  required  t  >  transmit  paper 8292 

provision  where  printers  in  county  rof use  to  publish .' 3298 

affidavit  of  refusal  to  publish,  etc 8294 

comptroller  to  audit  certain  charges 8295 

FiBES  :  Sums  Allowbd  as 3296-3332 

arbitrators'  fees 2371 

foreclosure  by  advertisement;  fees  in .  2402 

fees  in  surrogates'  courts •r.65-2567 

referee's  fees  generally 8298 

id.;  upon  sales  of  real  property 8"297 

fees  for  oaths  and  acknowledgements 3298 

surveyors'  and  commissioners'  fees,  in  action  for  partition  or  dov/er,  etc . . .  8299 

fees  of  the  clerk  of  the  court  of  appeals 8300 

clerk's  fees  in  civil  actions  generally 8301 

the  last  section  qualified , 8302 

clerk's  fees  upon  naturalization 8303 

fees  of  county  clerks  generallv 8S04 

certain  provisions  not  affected  by  the  last  section 8305 

fees  of  roister  and  other  clerks 3805 

sheriff's  rees 8307 

the  last  section  qualified 8308 

id. ;  how  collected 8309 

coroner's  fees 8310 

stenographer's  fees  for  copies  of  notes 8^11 

compensation  of  conetablcs  attending  courts 8312 

fees  of  trial  jurors •  ■  S313 

supervisors  may  make  allowance  to  grand  and  trial  jurors 8314 

id. ;  extra  pay  upon  protracted  trials 8316 

juivis'  fees  in  epecial  proce^din^ , , . , 3816 
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Fns ;  Sums  Allowxo  AB—canHnued.  toaonom 

feod  of  printers. 8SI7 

witnesaes^  fees  generally. 8318 

id. ;  on  deposition  to  be  nsed  in  another  state. 8819 

receiver^  commissions 8320 

feesof  coanty  treasurer  and  chamberlain  of  N.T 8821 

fees  of  a  jostice  of  the  peace 8S8S 

constable's  fees 8828 

id. ;  affidavit  upon  claim  for  travel  fees 8884 

jastices*  court,  fees  apon  a  commission 83% 

Id.;  juror's  fees 3326 

id. ;  witnesses^  fees 8327 

id.:  fees  to  be  naid  before  services  rendered „ 88S8 

id.;  by  whom  fees  to  be  paid 8329 

certain  special  provisions  excepted  from  this  title 3380 

provisions  as  to  change  in  fees 3331 

this  title  applies  to  civil  cases  only 3332 

See  also  Commissions. 

Fbignbd  Issubs — 

abolished 8a 

Fblont— 

attorney  convicted  of,  may  be  stricken  from  roll 67 

copy  of  charges  to  be  served 68 

FiCKTIOUS  Namh— 

when  defendant  may  be  designated  by 4*)! 

Final  Acoountino  in  t^UBBOOATSS'  Goubts 2728-2780 

Final  Judomxnt— 

defined  1300 

dismissing  complaint;  when  does  not  prevent  new  action 1209 

what  reviewed  on  appeal  from 1316 

appeal  from  lo  court  of  appeals  after  affirmance  of  interlocatory  judgment 

or  denial  of  new  trial 1S86 

in  what  cases  appeal  from  to  general  term  authorized 134G 

appeal  to  general  torm  from,  after  affirmance  of  interlocutory  judgment 

ordenuilof  new  trial 1350 

Bee  also  Judgment. 

Final  Obdbr— 

in  surrogate's  conrt  defined 2S60 

Findings— 

refusal  of  court  or  ref eroe  to  find  may  be  excepted  to : 903 

requestsfor,  on  trial  by  court  or  referee 108S 

upon  trials  in  surrogates'  courts 8545 

FiNB  ;  Action  to  Rboovbb 1961-1968 

Finb  ;  Proobbdinos  to  Collect £293-2301 

clerk  tp  make  schedule  of  flirts  imposed 2233 

warrant  to  be  issued  by  him 2294 

id.;  when  delinquent  resides  in  another  county 2295 

execution  of  warrant 2296 

return  thereof 2897 

proceedings  if  fine  not  collected 2296 

who  to  be  included  in  schedule 2299 

liability  of  sheriff. 2300 

application  of  this  title 2801 

FiNBS  AND  PBNALTIBB— 

remission  of  in  county  courts  850-868 

imposed  by  justice  of  peace ;  how  remitted 868 

Pines  of  Delinquent  Jurors — 

in  New  York  county,  power  of  judge  to  remit 1109 

**                    proceedings  to  remit  or  enforoe 1118 

**                    uncollect^  may  be  docketed  and  enforced  as  judg- 
ments    1117 

"                    commissioner  to  receive  ;  his  account 1118 

•*                    corporation  to  prosecute  for 1119 

in  special  proceedings 1197-1199 

Pines  o?  Delinquent  JuaoBS — 

in  Kings  county;  court  of  record  may  Impose 1158 

*|                   enforcement  and  remission  of 1154 

J*                   commissioner  to  collect  and  make  rotura 116^ 

.            .  ,               or  docketed  and  enforce  J  aa  j  udgments • 1 1G6 

la  special  prcoeedings 11^7^1199 


INDEX.  xxxvii 

FiBK—  BBOnOKS 

designation  of  another  jail  in  case  of 136 

removal  of  prisoners  daring 143 

FOTilO — 

defined 8S43 

FOBCIBLB  EkTBT  AND  DSTAIHEB— 

forbidden SS88 

iBsnes  in 8S45 

treble  damages  recoverable 1069 

FoRBOLOSURB  OF  Chattbl  Lien 1787-1741 

FOBBCLOBVBB  OF  MqRTOAOB  BY  ACTION 1026-1637 

final  Jndgnient ;  contents 1626 

defendants ;  ivho  may  be  made » 1627 

other  actions  for  mortgage  debt,  when  prohibited 1628 

complaint  to  state  whether  such  action  oronght 16S9 

if  judgment  rendered  therein,  execution  to  be  returned 1630 

lis  pendens ;  when  to  be  filed 1661 

effect  of  conveyance  upon  sale 1632 

snrplns  ;  disposition  of 1683 

dismissal  of  complaint  on  payment  of  sum  due 1634 

payment  after  juogment ;  when  proceedings  to  be  stayed 1635 

when  part  only  pf  the  propcity  to  be  sold 16:^6 

when  whole  proijerty  to  b3  sold 1637 

taxes,  aBsessments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  in  to  bo  enteri3d  in  county  where  land  situated 1677 

FOBBCIiOStJBB  OF  MOBTOAGB  BY  Advbrtiskmbnt 2387-2409 

when  mortgage  may  be  foreclosed 2387 

notice  of  sale ;  how  given  2388 

id. ;  how  served 2:^89 

duly  of  county  clerk 2800 

contents  of  notice  of  sale 2391 

sale :  how  postponed 2392 

id.;  how  conducted •. . .  2303 

mortgagee,  etc.,  may  purchase 2394 

effect  of  sale 239.) 

affidavit  of  ^ale,  and  of  posting ,  serving,  etc.,  notices 2396 

when  one  affidavit  suffices  ;  printed  notice  to  be  annexed 2397 

alBdavits  may  be  filed  and  recorded 2398 

note  upon  record  of  mortgage a^M 

deed  not  necessary 2'100 

costs  atlowed 2401 

expenses  allowed 2402 

taxation  thereof 24ftS 

surplus  money  to  be  paid  into  supreme  court 2404 

claimant  of  surplus  money  to  file  petition 2405 

application  for  surplus  money s 2403 

oraer  for  dietribution 2407 

limitation  of  last  four  sections 2408 

application  of  this  title  to  mortgages  to  the  state 2 109 

FOBBIQN  CORPOBATION— 

defined 8843 

summons  ;  how  to  be  served  upon 432 

books  of ;  when  evidence 929 

when  may  sue 1779 

when  may  be  sued 1780 

See  also  Corporation. 

FOBEIGN  COUBT— 

records  of,  when  evidence 952-954 

FoBBioN  Document—'  -  * 

when  can  be  read  in  evidence 956 

FOBBION  JUDOIMBNT — 

does  not  affect  right  to  arrest 562 

See  also  Evidencb. 

FoBBioH  Jury 1068, 1071 

Fobb:on  Languaqe — 

when  interrogatories  for  commiesions  to  take  testimony  may  bo  in 912 

Forbion  Patent— 

when  eviaence '. , 956 
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FOBBIGN  STATB— -  SBCnOVS 

statutes  of  how  proved ^12 

FoBS(Q|f  WiLLB ;  Anghjjabt  Litters 269i-S705 

8ce  also  ^yidbmck. 

FORFBITURB — 

action  by  private  person  for  penalty  or  forfeiture 189S-1898 

"      to  recover .1961-1968 

FoRiTBiTBD  Rbcogmizakob  ;   Action  Upon 1961-1908 

FottMS— 

summons ^ 418 

notice  in  Bervice  by  publication 4^ 

affidavit  of  verification 629 

oath 816 

affirmation 817 

certificate  of  executing  commission 908 

confession  of  judgment 1274 

writ  of  habeas  corpus  to  inquire  into  detention aOBl 

writ  of  certiorari  "  "  8022 

debtor's  affidavit  on  application  to  discharge  insolvent  froih  his  debts,.    2163 

imprisoned  insolvent  debtor  to  be  discharged  from  imprisonment 2188-S199 

prisoner's  affidavit  on  application  of  imprisoned  judgment  debior  to  be 

discharged 2804 

affidavit  on  application  to  discharge  imprisoned  judgment  debtor 2204 

oath  of  juror  in  justices' courts ^ 2996 

oath  of  witness  "  8000 

oath  of  constable  to  keep  jmnr  in  justices'  courts 9006 

Franchisb  ;  Action  against  usurper 1948-1956 

Fraud— 

when  witness  not  excused  from  testifying  asto 837 

Frivolous  Pleadings — 

how  disposed  of 587 

notice  or  motion  to  strike  out  in  city  court ;  time  to  be  given  en 8161 

Funeral  Bxpensbs  ;  Sale  or  Decedent's  Real  Peoperty  for 274^-2801 

General  Term— 

fees  of  officers  attending 243 

exceptions  taken  upon  jury  trial  heard  at ^ 1000 

motion  for  new  trial  at •. 1001 

judgment  at,  in  certain  cases 12::'4 

"  upon  motion  for  new  trial 12d7 

verdict  subject  to  opinion  of 1^ 

appeals  to 1346-1366 

Qeneral  Verdict— 

defined 1188 

Grand  Jukors — 

effect  of  the  code  upoa SKI 

Grantee— 

may  maintain  ejectment 1501 

Grantor— 

when  may  maintain  action  for  waste. '. 1^ 

Guardian  ad  Litem — 

for  infant  plaintiffs  and  defendants 4^-^r7 

in  partition 1585, 1 536 

not  allowed  to  purchase  at  sale  affecting  ward's  realty,  except,  etc 1C80 

when  to  file  bond  in  action  by  legatee  for  distributive  share 1820 

liable  for  costs  against  infant  plaintiff 3^9 

See  fdso  Special  Guardian  in  Surrogates'  Courts. 

Guardian  ad  Litem  in  Justicbs'  Courts 2887, 2688 

Guardian,  General— 

action  against  for  waste 1653 

holding  over  in  possession  of  real  estate ;  action  againBt 16G1 

Guardian,  General,  Surrogate's  Authority  Over— 

appointment^  removal  and  resignation  of  general  guardian 2821-2341 

oath  before  issuance  of  letters 2594 

deposit  of  securities  to  reduce  penalty  of  bond 2')95 

liability  for  money  or  other  property  received 8596 

power  of  court  to  appoint  guaraians 2821 

petition  for  appointment,  by  infant  over  fourteen 882S 

contents  of  petition;  citation 88i3 

id. ;  where  petitioner  js  «  married  woman ,, 88IM 
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GVASaOAS^  GsraRAL,  SlTBBOOATB^S  AuTHOBITT  OYKB—COfUimud.  SaCTIOIf  8 

ftppointment  of  gaardian 2825 

guardian  to  be  nominated  by  infant 2826 

appointment  of  temporary gnardiaa  for  infant  nnder  fonrte^L 2827 

term  of  office  of  temporaiyguardian 2828 

inquiry  as  to  yalae  of  prop^y 2829 

qpaliflcatioii  of  guardiMi  of  property 2880 

id. ;  of  enardian  of  person. 2881 

when  liters  may  be  revoked  for  miacondact,  etc 2882 

citation ;  hearing ;  decree 2833 

snspension  of  guardian ;  effect  thereof 2884 

application  by  guardian  for  xerocatiou  of  letters 2885 

proceedings  ui^reupon 2886 

ward  or  new  guardian  may  require  accounting 2887 

application  for  ancillary  letters  to  foreign  guardian 2838 

proceedings  thereupon 28S9 

effect  of  such  letters 2840 

application  of  the  last  section  to  former  guardians 2841 

supervision  and  control  o/gen&(U  gtiaraian  ;  aeUieme/U  of  his  accounts. . . 

^^  ^  >  2842-2850 

gnardian  to  file  annual  inventory  and  account 2842 

affidavit  to  be  annexed  thereto 2848 

annual  examination  of  guaidian^s  accounts 2844 

proceedings,  when  account  defective,  etc 2845 

surrogate  may  direct  as  to  infant's  maintenance 2746, 2846 

when  judicial  settlement  of  guardian's  account  compelled 2847 

accounting  by  successor  of  deceased  guardiau 2606 

id. ;  as  to  gnardian  of  person 2848 

when  guardian  may  compel  judicial  settlement 2849 

citation ;  proceedings  thereupon 2850 

gtiardians  appointed  ly  will  or  deed 2851-2860 

will  or  deed  containing  appointment  to  be  proved,  etc.,  aud  recorded 2851 

testamentary  guardian ;  qualification,  letters,  etc 285^ 

when  security  required  from  guardian  appointed  by  will  or  deed S858 

what  security  to  be  given 2854 

inventory  and  intermediate  account  may  be  required 2855 

when  surro^te^nay  compel  judicial  settlement  of  account 2856 

effect  of  decree 2857 

removal  of  guardian  appointed  by  w^U  or  deed 2858 

resignation  of  such  a  guardian 2859 

appointment  of  successor —  2bS0 

GUABDIAK,  SPBCIAL  ;   IN  SURROGATE'S  COURT— 

when  to  be  appointed 2580 

notice  of  proceedings  to  appoint 2531 

clerk  in  surrogate's  court  not  to  act  as 2.)11 

Habeas  Corpus  and  Certiorari  to  Inquire  into  Detention 2015-2066 

who  entitled  to  prosecute  the  writs 2015 

when  neither  writ  shall  be  allowed 2016 

application :  how  md  to  whom  made 2017 

aiyplication  In  another  county ;  proof  required 2018 

contents  of  petition 2019 

when  writ  must  be  granted ;  penally  lor  refusing 2020 

form  of  writ  of  habeascorpus 2021 

form  of  writ  of  certiorari 2022 

when  writ  returnable  before  another  judge , 2023 

when  writ  sufficient 2024 

when  writ  to  issue  without  application 2025 

return ;  its  contents 2026 

habeas  corpus ;  bodv  of  prisoner  to  be  produced,  unless,  etc 2027 

proceedings  on  disobedience  of  writ 2028 

id. ;  precept  to  bring  up  prisoner 2029 

I     id.;  power  ef  county  may  be  called 2030 

'     proceedings  on  return  of  habeas  corpus * 2081 

\     wlien  prisoner  to  be  remanded 9082 

when  to  be  discharged  in  civil  cases 2083 

the  last  section  quiuified 8084 

proceedings  on  irregular  commitment 208o 

fd.;  when  prisoner  may  be  committed  to  another  officer , 2087 

(^stody  of  prisoner  pending  the  proceedings ,,..,.,,,, 2086 
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HiBBAA  CoBPus  AMD  CiBTioRABi  TO  InsfomE  iMTo  DwnHVKm—^ohHwued.  tmcmm 

notice  to  peraonlnteiested  in  detention 9M 

prisoner  n»y  controvert  retorn  ;  proofs  thereof 09 

proceedings npon  sickness,  etc.of  prisoner 20tf 

when  oertiorari  to  issne  on  application  for  habeas  corpos —  9M1 

proceedings  upon  its  retoin 90tt 

id . ;  when  dischargb  to  be  granted ;  when  proceedings  to  cease 90IS 

when  certiorari  does  not  prevent  habeas  corpus SOU 

hail  on  oertiofari ;  when  and  how  ordered 90tf 

id.;  by  whom  and  how  taken 90iS 

dischargeof  prisoner  balled 2017 

order  cnbstitnted  for  writ  of  discharge ;  service  and  effect  thereof 2048 

enforcing  order  for  discliarge ;  penalty,  etc 2019 

when  prisoner  discliarged  not  to  be  re-imprisoned  ;  when  be  may  be. 80GO 

penalty  for  violating  the  last  section 2061 

id.;  for  concealing  prisoner,  etc.,  toavoid  writ 20.18 

id.;  foe  aiding,  etc 2Q5t 

warrantto  bring  up  prisoner  aboat  being  removed 2004 

when  offender  to  be  arrested 2065 

execution  of  warrant ;  proceedinss  to  relieve  prisoner 2056 

id.;  proceedings  to  punish  offender 2067 

when  appeal  may  l>e  taken  in  cases  under  this  article 2068 

id.;  by  people  —  2069 

prisoner  who  appeals  may  be  admitted  to  bail 2000 

id. ;  recognisance,  etc 2061 

id.;  on  appeal  to  court  of  appeals 2062 

cnstodyof  prisoner  until  he  gives  bail 2063 

when  rec<^izance  to  be  valid  for  an  adjournment;  etc 2064 

penal^  for  refnsinir  copy  of  process,  etc 2065 

application  of  thisarticle  to  other  writs  of  habeas  corpus 2066 

wntin  proceedings  to  discover  life  tenant 2307 

grisonerin  cnstochr  for  contempt. 2878 
eealsoSTATB  Writs  Gbkbrallt. 
Habeas  Corpus  Ain>  Cbbtiobabi  to  Rbvibw  Ikfbbior  TRThxrvAL — 

how  served 2OOO-200I 

person  served  to  obey 2004 

time  of  retuminff  writ •. 2006 

costs  onllnal  order  collected  by  contempt  proceedings 2007 

Habbab  Corpus  to  Bbibo  up  Pbrsoh  toTbstift— 

how  writ  served 8O0O-200I 

person  served  to  obey 2001 

time  of  retnmins  writ 2006 

costs  on  flnalorder  collected  by  contempt  proceedings 2007 

by  whom  writ  may  be  issued 2008 

to  testify  before  officer  or  body  not  a  court 9009 

"  justice  of  peace,  etc 9010 

writ  not  to  be  iMued  to  bnng  up  prisoner  sentenced  for  death  or  felony 

except,  etc 2011 

application  for  writ ;  upon  what  papers 2012 

prisoner  to  be  rraianded  after  testifying 2018 

officer  to  obey  and  make  retam ;  penalty  for  refusal  or  neglect 2014 

See  also  Statb  Writs  Gbbbrallt. 
Habitual  Drubkabd  ;  Appoiktmxnt  of  Comiiittxb,  Powers  akx>  Dutibs 

28^0-9544 

HABITUAL  Dbuhsabd;  Salb,  Etc., ov  Rbal  Pbofbrtt  op 2845-S864 

Bbalth  Boabds— 

ord iBance s of,  wh en  evidence .'•  Ml 

Bbib —  ^^^ 

execution  against  property  In  hands  of Jjn 

when  may  maintain  action  for  partition Iw 

»*  *♦  waste 16B« 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  devisee.  .mW-lMO 

Hbirship;  Pbobatbop 2854-a6M 

Hbbbaptbb—  ^^^ 

to  what  refers »*• 

Hbbbtoforb — 

to  what  refers 8848 

BBbkimbr  Countt— 

jail  liberties  for -, 145 

HiBHWAT— 

vxiimal  straying  upon ;  aotimi  or  special  proceeding  relative  to I0684U9 
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UoLinATS—                                                                                                         sKcrrioNs 
public  holidays  enumerated ^343 

HoXEdTBAD— 

when  and  how  exempted  from  levy  and  sale  under  execution 1897-140 1 

HOUSKHOUDKR— 

certain  property  exempted  from  levy  and  sale  under  execution 1390-1391 

Hudson,  Mayob's  Coubt  or 819&-3a0si 

Husband— 

when  need  not  be  joined  in  actions  or  special  proceedings  aifecting  wife ...      460 

when  husband  and  wife  not  competent  witnesses 881 

Idiocy— 

Dot  embraced  in  the  words  *'  lunacy  "  or  **  lunatic  " 8343 

Idiot— 

arrest  and  dischafge « 554 

Idiot  ;  Afpointmbnt  of  Committkk,  Powers  and  Duties 2320-S844 

Idiot  ;  Sale,  etc.,  or  Bbal  Pbofbbty 2345-2364 

IXPBISONMBNT— 

duration  of,  of  prisoner  convicted  under  ciyil  process Ill 

when  city  court  of  New  York  may  relieve  arrested  person  from 8163 

limitof  an  arrest  in  justices^  courts 2900 

application  of  insolvent  debtor  to  be  discharged 2188-2199 

discharge  of  imprisoned  judgment  debtor 2200-3218 

Imfbisonmbnt  of  Dbbtob  in  Justices^  Coubts,  and  Dischaboe  Thebe- 

FBOM 3032-8087 

Incomino  and  Outooino  Sheriff— 

certificate  to  be  furnished  to  new  sheriff 182 

powersof  former  sheriff ;  when  to  cease 183 

jails,  process,  etc.,  to  be  delivered  to  new  sheriff 184 

former  sheriff  to  execute  instrument 185 

**  to  execute  certain  process *. 186 

certain  orders  to  be  delivered  to  and  returned  by  new  sheriff 187 

delivery  of  prisoners,  process,  etc.,  how  enforced 188 

under  sheriff,  etc.,  when  to  comply  with  the  foregoing  provisions 189 

Inoohfbtbnt  Person — 

partition;  when  committee  may  consent  to,  and  proceedings  thereupon  1590-1593 
8ee  also  Sebvicb  . 

Incompetent  Pbbson  ;  Appointment  of  Committbb,  Powers  and  Duties 

2320-2344 

Incobipetbnt  Person;  Sale,  btc,  of  Heal  Pbopbrty 2345-2364 

Incorporation- 

when  proof  of  must  be  made  on  trial 1776 

Increased  Costs — 

See  Additional  Allowance. 

Increased  Costs  in  Justices*  Coubts 3079 

Incbeased  Damaoes — 

not  to  carry  increased  costs 8257 

when  defendant  entitled  to  increased  costs 3258 

increased  disbursements  not  allowed 8259 

Increased  Disbubsxments— 

not  allowed 8259 

Indbfinite  Allegations — 

may  be  made  certain  by  amendment 546 

Indbmnitofs— 

substitution  of,  upon  levy  under  execution 1421-1428 

Index— 

of  wills  to  be  kept 2634 

Indictment— 

punishment  for  contempt  does  not  bar 13, 2287 

Infant— 

arrest  and  discharge  from 554 

oral  or  open  commission;  when  not  to  issue  in  case  of  infant 895 

when  juagment  cannot  be  taken  against 1218 

when  may  bring  action  for  partition 1534 

recovery  of  dower  against  by  default 160R 

when  guardian  ad  litem  may  be  authorized  to  purchase  at  sale  affect. ng 

ward's  realty 1679 

action  affecting  real  property  may  be  brought  by  or  against  in  his  own 

name 1686 

Application  on  behalf  of  to  change  name 2414 
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TswAXT— continued.  wscnoma 

decree  respecting  share  of  npon  accounting  in  Barro«;ate*s  court 2745 

application  to  surrogate  for  leave  to  apply  property  to  support  and  maiiio 

tenance,  etc 2748, 9M6 

Infakt  ;  Procbsdim«8  for  Salb,  btc,  or  Bsal  Pbopbrtt 2M5-28H 

Ihvamt  Plaintiffs  and  Dbfkndants— 

right  of  infant  to  bring  action 468 

guardian  for  infant  plaintiff  most  be  appointed 469 

application  therefor  470 

**        for  appointment  of  guardian  for  infant  defendant 471 

euardian,  how  appointed ;  clerk,  when  to  act 478 

id. ;  for  absent  infant  defendant 4!3 

guardian  not  to  receive  property  until  security  given 474 

security 475 

last  two  sections  inapplicable  to  general  guardian 478 

liability  of  defendant's  guardian  for  costs 477 

**  plaintiff's  giukrdian  for  costs Sdtf 

See  Guardian. 

Infobhbrs — 

action  for  i>enalty  or  forfeiture.  .1 1893-1896 

Inhbritance— 

defined  with  reference  to  chapter  on  surrogates'  courts 2614 

In  JUNCTION— 

cases  where  injunction  may  be  granted  ;  granting  and  service  of  injunction 

order ' 60^-610 

writ  of  injunction  abolished,  and  ore  er  substituted 808 

injunction,  when  the  right  thereto  depends  upon  the  nature  of  the  action. . .  80S 

id. ;  when  the  right  thereto  depends  upon  extrinsic  facts 604 

restrictions  upon  injunctions  to  restrain  state  officers 806 

by  whom  injunction  granted  in  other  cases 000 

proof  necestsary  to  procure  injunction 607 

at  what  time  theorder  may  be  granted 60S 

when  notice  required  or  not  required;  injunction  pending  an  applicatioii..  609 

order  must  recite  grounds;  service  of  order 610 

security 611-885 

on  staying  proceedings  in  an  action,  before  trial 611 

after  trial,  and  before  judgment 613 

after  judgment 618 

money  deposited  may  be  paid  over 614 

undertaking  to  be  cancelled  thereupon 615 

security,  on  staying  proceedings  itfter  verdict,  in  ejectment  or  dower 616 

id. ;  dama<^es  to  include  waste ^ 617 

depositroay  be  dispensed  with 618 

undertaking  and  deposit ;  when  dispeiused  with ' 619 

security  in  other  cases 680 

special  cases  excepted  681 

dfamages;  how  ascertained 683 

Id.:  sustained  by  a  third  person 6i4 

action  on  the  undertaking 685 

security  when  dispensed  with  in  certain  actions  on  behalf  of  people ISOO 

vacating  or  modifying  injunction  order 626-680 

application  to  vacate  or  modify,  without  notice  688 

id. ;  upon  notice  687 

when  prior  motion  not  to  prejudice  subsequent  application 6S8 

new  undertaking  may  be  required 6S9 

verified  answer  to  have  the  e&ect  only  of  an  affidavit ; .  680 

arrest  or  attachment ;  when  not  to  be  granted  together 719 

counterclaim  ;  right  to  provisional  remedy  in  case  of 720 

injunction  to  prevent  waste  during  pendency  of  action  relating  to  real 

property 1681 

injunction  to  f-ta;^  creditors*  action  against  corporation 1806 

'*         in  action  to  dissolve  corporation 1787 

*♦         in  action  to  annul  a  corporation 18Q8 

injunction  against  corporation  or  officer ;  when  not  to  be  granted  without 

notice,  etc 1800 

Injury — 

to  chattel ,  no  defense  to  action  on  undertaking  in  replevin. 1785 

Injury  to  Propbrty— 
defined 
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tHflAttlf?  SXCnONB 

pTotest  of  notary  publtc  in  ca¥e  of  inssnity « 924 

•yldenca  of  wttnefls  -who  hM  t>6com6  Insane  slnoe  former  trial 830 

IjrgOI<T]&NT  BKBTOR'fi  AbSIOMBIS— 

action  upon  "bond  of 1890 

IKBOLVENT  DBBTOB  ;  DISCHARGE  FROM  DBBTS 3149-£187 

who  may  be  diecbars^ed 8149 

to  what  court  ajspUcation  to  be  made 2150 

oontenta  of  petition S151 

consent  of  creditors  to  be  annexed S153 

of  en^ecntoc*  adn^nistTator,  receiver,  etc 2ir,3 

id.;  of  corporation,  etc Sl&l 

id.;  of  partnership 2155 

effect  of  consent  where  petitioner  is  a  joint  debtor 2156 

consent  of  purcha^r  of  debt,  etc 2157 

consenting  creditor  mast  relinquish  security 21  ^8 

penalty  ifcreditor  swears  falsely  21^t) 

•  affidavit  of  consenting  creditor 2160 

when  non-resident  creditor  to  annex  account,  etc &161 

petitioner's  schedule 2162 

hiaaffidavit 2168 

order  to  show  cause 2 1 64 

how  order  published  and  served 2165 

hearing 2168 

pnttiiut  cause  on  calendar 21(:7 

opposing  creditor  to  file  specifications,  and  may  demand  jury  trial 2168 

lo. ;  to  ffle  proofs,  if  not  named  in  schedule 21 6U 

proceedings  if  jurors  do  not  agre« 2170 

when  insMvent  required  to  produce  his  non-reeident  wife 91 ;  1 

examination  of  insolvent 2172 

when  insolvent  cannot  be  discharged 2173 

when  assignment  to  be  directed 2174 

assignment;  contents,  and  to  whom  made 2175 

id.;  trustees, how  designated 2176 

effect  of  assignment 2177 

when  discharge  to.  be  granted. 2178 

proceedings  where  trustee  refuses  lo  give  certificate,  etc 2179-2180 

diEcharge,  etc.,  to  be  recorded 2lsl 

eflect  of  discharge.  .• 2182 

id. ;  exception  as  to  f  orei^  contracts  or  creditors 2188 

id.;  4M  to  debta,  etc.,  to  toe  United  States  and  the  state 2184 

insolvent  to  be  released  from  imprisonment 2185 

discbarge ;  when  void 2186 

invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  etc 2187 

IXBOLVINT  JJBBTOB,  ffXBMPTIONFRQM  AbBXST  O&DisOHARQB  FROM  Im FBISOH- 

MBNT 2188-2199 

who  may  be  exempted,  and  by  what  court 2188 

contents  of  petition 2189 

petitioner'a  schedule 2190 

his  affidavit 2191 

order  to  show  cause 2192 

headng,  etc 2198 

order  greeting  assignment;  assignment  pursuant  thereto   2194 

when  discharge  to  be  sranted;  effect  .thereof 2195 

discharge  to  be  recorded,  etc 2196 

Setitioner  to  be  relcaeed  from  imprisonment 2197 

ebts  not  affected,  etc. 2108 

discharge,  when  void. a 2199 

Imtbrbst — 

witness  not  to  be  excluded  by  reason  of 828 

judgment  to  bear 1211 

to  M  included  in  judgment 1285 

IHTEBKSTBD  PBRSfiN— 

defined  with  reference  to  chapter  on  surrogate's  courts 2514 

Ihterlocutobt  Costs— 

non-pajrment  of,  when  not  a  contempt 15 

lHTrRTX>CUTORT  JUDOMBNT— 

defined 1200 

when  notice  of  appeal  to  specify 1801 
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Ihtbblooutobt  JvDQiann-^ontinued.  sscnrnM 

appeal  to  court  of  appeals  from  final  judgment,  after  affinnance  of  inter- 

locutory  Judgment  or  denial  of  new  tml ....  1338 

appeal  to  generalterm  from joJS 

renewed  on  appeal  from  final  Judgment  ....'.'** iS! 

in  partition * .V;;;*; 15^  jS? 

in  action  for  dower iSS  imo 

See  alio  Judgment.  * iW7,l«lSi 

Intsrmbdiats  Aooount— 

defined  ,„,, ^^^ 

Intbbmkdiatx  Aoootjmtzko ..Vm.'''*."!"!.''^ " »M< 

iNrSBMEDIATB  ObDKR^  ' 

reviewed  on  appeal  from  final  Judgment Iti5 

brought  up  for  review  on  appeal  from  Burrogaie^s  court 8671 

Intbrplxadbb "     '  880 

iNTIBPBBTSB—  

of  supreme  court  in  New  York  county 93 

in  Kings  county !.!!!!!!  M 

for  county  conrt,  court  of  sessions  and  surroente's  court  of  Ekieii 

county *^  ggO 

of  city  court  of  New  York ...'.'. .  .'.*.'.'.'  ....*........*.' ".'        'jsa.  836 

Intibbooatoribs—  ...'-««, 

settlement  of  for  commission 391 

to  be  annexed  to  commission. !!...!!.!...'....!!!!!!!.!'.*.!  898 

for  commission ;  when  may  be  in  a  foreign  language tl8 

Intcstatb—  

defined  with  reference  to  chapter  on  surrogates*  courts. 8S14 

IirvxxnoBT — 

to  be  made  by  sheriff  on  attachment ^54 

sheriff  may  be  compelled  to  return ...Ill  681 

by  executor  or  administrator;  when  may  be  contradicted ...II!  1833 

"                       "              appointmentof  appraisers  and  appraisal.  9711 

"                        "               assets;  what  to  be  deemed 2712 

'*                       "              exemptlonfor  widow  and  children 271S 

"                        "               contents  of  inventory 2714 

'*                        "               return  of              '«           27U 

*'                        "               Inventory;  how  compelled...,,... 271« 

Ibbboulabitibs.  .'. 7X1-7W 

See  MisTAKBs. 

Ibbzlbyant  Mattbb— 

may  be  stricken  out  of  pleadings 645 

ISSUBB^ 

feigned  issues  abolished 8SS 

order  for  trial  of  issues  by  jury ,  88S 

IssuBS  Gbnbballt— 
See  Tbial. 

Issues  in  Jubtiobs*  Coubtb 2084,  S968-4i009 

Issues  in  Surbooatbb*  Coubts 8&8d-8648 

Jails — 

in  New  York  city 180 

in  other  counties 181 

either  of  several  jails  may  be  used 128 

civil  and  criminal  prisoners  to  be  kept  separate. 12S 

males  and  females  to  be  kept  separate 184 

penalties. 188 

jail  physician 188 

removal  of  sick  prisoners 187 

sale  of  liquor  in 128-180 

service  of  papers  on  prisoner 181 

access  for  that  purpose .<% 188 

prisoners  under  U.  S.  process 18S 

sheriff  answerable  for  custody : 184 

when  jail  becomes  unfit,  etc.,  another  to  be  designated 185 

designation,  how  annulled 186 

copy  of  designation  to  be  served  on  the  sheriff,  etc 187 

prfsoners  already  upon  jail  Uberties 188 

Jail  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removal 188 

id. ;  to  prisoners  removed .........  140 

when  designation  to  be  revoked,  etc .'.V     *  141 

copy  of  revocation  to  be  served  on  sheriff ;  sheriff's  duty  thereon *,  148 

"J?^*    «°'  Prtsoners  in  case  of  fire 143 

Sifii^^T^^^^' *°  «^  o' absence,  etc ,,., 144 

Seealso  iNooMiNa  and  OurooiNe  iuvsav^ 
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3aXU  LiBCBTlBft—  BSCnOKB 

to  prisoner  who  becomes  entitled  thereto  before  removal  from  temporary 

jail IW 

to  prisoner  removed 140 

lidl  liberties  in  certun  counties 146 

id.;  in  other  counties 146 

id. ;  how  laid  oat 147 

copy  to  be  kept  posted  in  jail 148 

who  admittea  to  liberties 149 

undertaking  to  be  executed  by  prisoner ;  its  contents 150 

for  whom  unoertakins  to  be  held 161 

prisoner  to  be  Committed  when  sureties  insufficient 162 

surrender  of  prisoner  by  his  sureties 168 

how  surrender  made.  , 164 

what  deemed  and  what  not  deemed  an  escape 166 

when  court  may  order  prisoner  out  of  shenff's  custody 166 

prisoners  committed  for  contempt 167 

sheriff's  liability  for  escape. 158 

penalty  for  connivance  at  escape  by  a  sheriff,  etc 169 

actions  upon  assignments  of  bonds  for  jail  liberties 160-171 

See  also  Coroner,  IncoIiino  and  Outooinq  SaxajrF. 

JXFFBRSON  CotJlTTT — 

jail  liberties  for , 146 

Joinder— 

of  cause  of  action  in  complaint 484 

**                in  actions  on  behalf  of  the  people 1988 

JoiNDBR  or  Action— 

affecting  real  property 1687 

personal  and  representative  causes  against  executor  or  administrator 1816 

Joinder  op  Actions  in  Justicks'  Courts  2937 

Joint  Debtors  ;  Actions  and  Riohts  or  Action  Aoainst  and  Between 

198S.1947 

judgment  against  defendants  jointly  indebted,  when  all  are  not  served 1932 

effect  of  such  judgment , 1988 

execution  :  inaorsement  thereupon 1984 

how  collected. 1985 

judgment,  how  docketed  ;  effect  of  docketing 1986 

action  to  charge  defendants  not  personally  summoned,  etc 1937 

complaint  in  such  action 1988 

answer 1939 

iMTOvisional  remedies 1940 

ludgment 1941 

joint  debtors  may  compound  sepvately .    Mode  and  effect 1949 

satisfying  judgment. 1948 

ri^ts  of  the  debtors  not  released 1944 

a^ion  against  persons  engaged  in  transportation 1945 

when  partner  not  sued  remains  liable 1946 

continuance  of  partnershijp  business  during  action  for  accountii^,  etc. . . .  1947 

judgments  against  in  justices'  courts 3020 

»»        docketing  transcripts  of 8021,8022 

Joint  Tenants— 

action  by  to  recover  just  proportion  of  estate  against  co-tenant ■. 1666 

Judge— 

defined 8843 

not  to  sit  where  he  is  a  party,  etc.,  or  has  not  heard  argument 46 

not  to  be  interested  in  costs 47 

disability  of  in  certain  appeals 48 

partner  not  to  practice  in  his  court 49 

pariner  or  clen  cot  to  practice  before  him;  judge  not  to  practice  in  a 

cause  which  has  been  before  him 60 

.  not  to  take  fees  for  advice  in  certain  cases 61 

substitution  of  one  officer  for  another  in  special  proceeding 62 

proceedings  before  substituted  officer 63 

judge  to  file  certificate  of  age,  etc 64 

when  stenographer's  minutes  may  be  treated  as  minutes  of 1007 

when  cannot  actas  referee 1024 

Judge BNT — 

general  praviHons , 1200-1211 

refers  to  a  civil  action ; 8848 
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Jm>QmnT~-€ontinued,  **0«oMi 

definition  of  Jlnftl  and  interlocntory • IttO 

when  jodgment  may  be  entered t^SOB 

to  be  entered  at  a  torm  held  by  one  judge 1908 

may  be  for  or  against  any  of  the  pfl^es 1904 

eeveral  judgments ;  when  may  be  taken 1909 

married  woman  ;  judgment  for  or  aeainst 1906 

when  not  to  exceed  amount  draaanoed 1907 

measure  of  damages 1906 

ilntl  judgment  dismissing  complaint;  new  action 1900 

dead  person:  judgment  against 1910 

interest;  judgment  to  bear 1911 

tatiMj  enuring  and  enforcing 12f9-19M 

default;  how  taken  on 1919 

**       amount  in  such  cases  how  determined 1913 

**       application  to  coart  for  judgment  by;  when  necessary 1914 

**       proceedings  on  such  application 1915 

**       personin;  when  entitled  to  notice 1910 

substitated  service;  application  for  judgment  in  cases  of 1916 

**•             when  attachment  to  be  shown 1917 

infant ;  when  judgment  cannot  be  taken  against ^ 1918 

seyering action ;  whenallowed. '. 18^ 

judgment  after  trial  of  issues  of  law  and  fact  in  same  action 1921 

"       after  trial  of  issue  of  law  only 1289 

**       proceedings  on  application  under  the  last  two  sections ...  . , 1898 

*^       at  general  term  In  certain  cases.... ,  \2^A 

"       upon  motion  for  new  trial 1997 

"       after  trial  by  jury  of  specific  questions 1285 

"       after  reference  of  spedfic  questions  of  fact 1996 

"       upon  trial  by  court  or  referee  of  whole  issue  of  fact 1988 

^       in  matrimonial  cases,  to  be  by  court  only 1980 

**       final  judgment  upon  interlocutory  judgment 1280 

"       how  settled  and  entered 1981 

"       interlocutory  judgment  or  reference;  how  reyiewed 1988 

^*       special  verdict;  motion  for,  upon 1988 

"       upon  verdict  subject  to  opinion  of  court 1984 

interest  t-o  be  included  in  iadgment 1986 

judgment-book;  clerk  to  keep  entries  therein 1986 

judgment-roll;  teqnisites 1987 

**           by  whom  prepued 1898 

*^           time  of  filing  to  be  noted  1980 

execution;  when  judgment  enforceable  by 1940 

contempt;  when  oiscHMdience  to  judgment  constitutes 1941 

real  property;  how  sold;  conveyance 1948 

**                   ^*         security  upon  sale  by  referee 1948 

real  property;  how  sold;  conveyance  of  particnlar  interest  to  state  party *s 

name 1944 

docketing  judgments,  and  effete  thereof  a$  iiene  upon  real  property,  im- 
pending and  discharging  the  liens;  saH^aetUm  and  assignment  o^ 

Judaments 1945-1979 

docket  Dooks  to  be  kept  by  certain  clerks lOtf 

**     clerk ;  how  to  docket  judgments 1946 

**     transcripts  ;  filing  and  docketing  judgments  thereon 1947 

'*  .  penalty  for  clerkws  neglect 1948 

»•     lobe  public 1949 

lien  on  real  property  ;  when  judgment  a 19S0 

* '                   bouna  for  ten  years  by  judgment  docketed 19S1 

**                   real  property  may  be  levied  upon  after  ten  years ....  1859 

**                   land  held uiider contract  not  bound  by  judgment. . . .  1<S8 

**                   preferences  of  mortgages  for  purchase  money 1864 

*'                   certain  time  not  included  in  the  ten  years  19B5 

**                   court  may  order  lien  suspended  upon  appeal 1886 

**                   from  what  time  order  suspends  lien 1887 

"                   how  lien  suspended  in  any  other  county 1868 

**                   when  and  how  lien  restored 1880 

discharging  judgment ;  how  docket  canceled 1880 

discharging  judgment ;  satisfaction-piece  to  be  given  on  payment  of  ju^- 

nent ..».. 1861 

discharging  judgment ;  assignor  to  acknowledge  assignment  of  judgment..  1981 
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JjTBOwasHT— continued.  svonoirB 

diecharKiiu;  judgment ;  aseignee  of  judgment  muf  flle  notice  of  aseigmnent.  1968 

*^                    clerk  to  note  and  flle  alignment  of  jadgment 1S70 

* '                    entry  in  docket,  npon  retom  of  execntion  Batisfled .  1264 
diacharging  jadgment ;  entry  in  docket,  wkete  execntion  returned  niiBat- 

isfled 1266 

diacharging  jadgment ;  clerk  to  enter  satisfaction  on  receipt  of  aallBfied 

execanon 1866 

diacharging  jadgment ;  docket ;  when  to  be  discharged  and  canceled ...?..  1S67 

*^                   iMmkrapt;  discharge  of  jadgment  against 1888 

**                     power  of  conrts  respecting  £>ckct 1869 

to  what  judgments  and  executions  article  appUcaue 1272 

See  also  CoMnwsioN  op  Judokbht. 

judgment ;  when  may  be  taken  without  application  to  the  court 4S0 

Bee  also  Dbpault  ;  Judgunt  by  Dkfault. 

demand  of,  in  complaint 481 

affirmative  ;  when  defendant  to  demand 609 

upon  failure  to  reply 616 

See  also  Dxtault  ;  Judoxbut  by  Dkfault. 

how  pleaded 662 

limited  to  attached  property  in  case  of  substituted  service 707 

defects  cured  by. 721 

within  what  time  partv  may  be  reHered  against 784 

and  transcript  of  justice  of  peace ;  how  proyed 948-061 

of  foreign  court,  when  evidoice 96S-ftM 

final  1u(&ment  not  stayed  by  motion  for  new  trial 1006 

uncollecMd  jury  fine  may  be  docked  and  enforced  as  a  jadgment  in  New 

T<»kcounfy 1117 

unpaid  delinquent  juror's  fines  In  King^s  county  docketed  as 1166 

whAt  judgment  may  be  tendered  on  appeal .  .  1817-11^ 

mode  of  enforcing  affirmed  or  modified  judgments 1819-1890 

assignment  of  ludgment 1918 

action  upon  lodgment ;  when  maintainable 1918 

JUDOMBNTS  IN  PABYIOULAB  CABBS— 

ejectment;  effect  of  in 1624,1689 

partition 1667 

"       in  case  of  infants 1684 

"      to  be  recorded 1695 

dower. 1618,1624 

foreclosure  of  mor^ge  by  action 1686 

determination  of  claim  to  reat  property 1044-1646 

waste , 1656, 16&6 

nuisance * 1668 

awarding  possession  of  real  property 1076 

"  **  **  "       penalty  for  disobedience 1676 

affecting  real  property  to  be  entered  in  county  where  situated 1077 

replevin  in  court  of  record 1780 

chattel  lien ;  f<»eclosure  of 1789 

annulling  marriage ;  etfect  of 1764 

divorce 1759,1760 

"     may  award  costs 1T89 

"     to  provide  for  custody  of  children 1771, 1778 

"  "  alimony,  etc 1771,1778 

*'     payment  of  alimony  enforceable  by  contempt  proceedings 1788 

separation 1766 

**        revocation  (m  application  of  parties 1767 

**        may  award  costs 1769 

"        to  provide  for  custody  of  children 1771, 1772 

**        aUmony.  etc 1771, 1778 

**        payment  of  alimony  enforceable  by  contempt  proceedings 1778 

dissolving  corporation 1798 

enforcing  liability  of  stookhold^v 1798 

annullng  corporation  1801 

♦•         filing  and  pubUshing 1808 

executor  or  administrator;    jadgment  against  to  be   in  representative 

capacity... 1814 

executor  or  administrator;  judgment  against  when  does  not  bind  dece- 

denrs  real  estate 1888 

Joint  debtors 1988-1947 
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Junemmrs  nr  PABTioirLAB  Case»— continued.  8Son<ntt 

will ;  judgment  etotablishiiu;,  in  action  brought  therefor 186a-lB64 

creditor^fl  action 187S 

See  also  Fobeion  Judgmbnt  ;  Yaoatino  Jdbom bht. 

JUDOXKNT  Uf  CiTT  COUBT  Or  NlW  TOBK— 

time  for  filing 8178 

when  to  state  concinsionB  of  fact  and  law  separately 8178 

JupovBHTS  IN  DiSTBioT  CoxTBTS  ov  Nbw  Yobk  Citt 882Q-SS28 

JUOGXKNTB  IN  JUSTIOKS'  COUBTS 8010^8028 

offer  to  compromise S8Q8 

in  case  of  suDstitnted  service  in  attachment 8918 

"                     **               replevin 9988 

within  what  time  mnet  be  rendered 8016 

transfer  of  action  waen  lustices'  term  expires,  etc 8150 

action  upon  justices*  juagment 8154 

proof  of ^ 8155 

JUDaBBNT  bt  DBFAULT  IN  JUSTICBS'  COUBTS 2891-SI888 

where  order  of  arrest  has  been  granted  and  plaintifl  to  prove  certain 

extrinsic  facts 2908 

in  city  of  Brooklyn 3128 

JUDGXBNT  CBBDITOB— 

defined 8818 

action  by  to  sequestrate  property  of  corporation 17B4 

JUDOMBNT  CbBDITOB'B  ACTION— 

defined 8848 

when  maintainable 1871 

to  what  county  execution  must  have  issued. 1872 

what  property  may  be  reached ItiTS 

interest  of  judgment  debtor  in  land  contract  may  be  reached 1874 

id.;  how  applied 1875 

injunction  may  be  issued 1876 

receiver  may  be  appointed 18S7 

how  discovery  may  be  compelled 1878 

application  or  this  article ;  wbat  property  cannot  be  reached 1879 

JUDOXfeNT  DkBTOB  ;    DiSCHABGB  FBOX  IXPRISONXBNT SS00<231G 

who  may  be  discharged 2200 

to  what  court  application  to  be  made 2201 

when  petition  may  be  presented 2908 

contents  of  petition ;  schedule 8808 

affidavit  of  petitioner 2204 

notice  to  creditors 8205 

id. ;  when  service  cannot  be  made , , 2200 

id.;  when  State  a  creditor 2207 

proceedings  on  presentation  of  petition 2206 

adjournment 2209 

proceedings  on  adjourned  day 2210 

.  assignment ;  effect  thereof 2211 

discnarge  ;  when  to  be  granted 2212 

petitioner's  property  still  liable 2218 

when  creditor  may  issue  new  execution  against  person i,,  2214 

powers  and  duties  of  trustee 221S 

creditor  mav  notify  debtor  to  apply  for  dischai^ 2216 

effect  of  failure  so  to  apply 2217 

debtor  to  United  States,  etc,  not  to  be  discharged 2218 

JuDOBBNT-BoLL  Gbnbballt 1237-1299 

Qn  confession  of  judgment 1276 

in  replevin  action 1717 

in  arbitrations . . , 2879 

on  appeal  in  justices*  courts 9061 

JXTDICIAL  SBTTLEXBNT — 

defined , 2614 

decree  on,  what  to  contain 1561 

JlTDICIAIi  0BTTLE2IENT — 

additional  to  executor,  etc.,  allowance  on 256t 

exempt  property  may  be  set  off  in  decree  upon.... 27-i4 

by  testr/mcntary  trustee , 2807-2811 

See  AoooTTNTivos  in  Surbogatbs'  Courts. 

JUBISDIOTION  ■ 

general  provision  as  to,  of  courts,  etc 4 
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^tmORfl—  8V0T1OJIB 

Bee  Tbial  Jubobs. 

^XTBT  GBKKSAIXT— 

order  for  triftl  of  iwaes  by OS 

when  trial  by,  matter  of  right 909 

Tight  to,  how  waived lOOt 

^      in  action  to  annul  corporation 1800 

•*       in  snmmary  proceedingB « SH7 

See  Tbiai/  Jubobs  ;  Tbial  bt  Jubt. 

Jttbt  Tbial  in  Jubtioxs^  Coubts < S990-8999 

Jubt  Ybab— 

in  New  York  connty.  length  of  service 10B4 

JUSTIOBS  OF  TBI  PBAOB — 

when  not  to  eit  in  action  affecting  town 48 

finee  impoeed  by ;  how  remitted  in  connty  conrt 8SS 

may  snbpcena  witness  to  attend  and  have  deposition  taken  for  nae  witiiont 

the  state 017 

docket  book  and  transcripts;  when  evidence 088,080 

"          transcripts,  how  to  be  authenticated 089 

J  proceedings  before;  now  proved 040 

ndgments  and  transcripts  of  how  proved 048-961 

of  wijoinhig  state,  transcripts  from  docket  of 947,  951 

tavern  keeper  disqnaliiled  from  being 8866 

members  of  the  legislatore  not  compelled  to  act  as 8867 

to  wait  one  honr  upon  retom  of  sammons 8898 

within  what  time  jndsment  by  to  berendered 8015 

may  give  transcript  oi  judgment  after  expiration  of  olllce . .  .*. 8088 

retmm  by  on  appeal 8068-8056 

not  to  bay  claims  for  suit 8187 

"              penaltiesfor 8188 

*'              violation  of  foregoing,  when  a  defense  to  action 8189 

docket  book ;  contents 81 40 

**              entries,  how  to  be  made 8141 

►                *•              to  be  kept  open 8141 

"               indexto 814S 

**              entries  in  docket  book,  when  evidence.^ 8148 

**               copies  to  be  famished  by  justice ^ 8149 

to  file  papers  delivered  to  him  for  filing 8148 

ai>on  removal  to  deposit  books  and  papers  with  town  or  city  clerk 8144 

certificate  in  docket  book  deposited 8146 

books  and  papers  of  dead  or  removed  justice  to  be  demanded  by  town  at 

city  clerk 8146 

id. ;  compelling  delivery 8147 

copies  of  papers  to  be  furnished  by  justice 8149 

transferoiaction  when  justice's  term  expires,  etc. 8160 

"             "'      when  justice  a  necessary  witness 8151 

**             **      proceedings  upon  trant^f er 8158 

failure  to  pay  money  collected  ;  penalty 8158 

action  on  jnstice^s  judgment 8154 

proof  of  justice^s  jud^ent 8155 

may  empowerprivate  person  to  execute  n  ^ndate 8156 

.  JUBTIOXS  OF  THE  nAOE  ;  COUBTS  OF —  

Jurisdiction  and  general  powers , 2861-8876 

jnstice^B  jurisdiction  must  be  specially  conferred  by  law 8861 

general  civil  jurisdiction 8862 

DO  jurisdiction  in  certain  cases 2868 

confession  of  judgment 2864 

actionsby  and  against  ofScers,  etc.;  and  by  executors,  etc 8865 

tavern  keepers  disqualified 2866 

members  ot  legislature  notcompelled  to  act 2867 

estices  to  hold  courts ;  general  powers 8868 

what  town,  etc.,  action  most  be  brought 2860 

criminal  contempts 2870 

id.;  how  punished 2871 

offender  to  be  heard 2872 

record  of  conviction. 2878 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  or  superintendent  of  the  poor 2876 

eommeneement  of  o/cdon ....2876-8885 
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action  ;  how  commenoed 2b7S 

contents  of  summons > ^ 8^7 

service  of          **        3878 

**       upon  A  corfwration 2879 

*»       special  provision  relatlDg  to  railroad  corporations 2880 

'*       relating  to  express  companies 2881 

"       last  two  sections  qnaUfled « 9882 

second  and  third  summons ;  effect  thereof S883 

where  name  of  defendant  is  unknown. 2884 

return  of  summons  :  justice  to  wait  one  hour  upon 2SS5 

appearance  (^parties : S&SO-fSSn 

in  person  or  ov  attorney 2886 

guardian  ad  litem  for  infant  plaintiff 8887 

**                   **                defendant 8888 

constable,  etc.,  when  not  toact  as  attorney 8889 

attorney :  how  authority  of  proved 2890 

Slaintiff  to  prove  his  case 2891 

efendant  may  offer  to  compromise,  proceedin;;s  thereupon 8898 

justice  to  wait  one  hour 289S 

arrett 2894-2904 

in  what  cases  may  be  granted 2894 

In  what  actions 8896 

.    upon  what  papers 8896 

order  ;  contents 2897 

duty  of  constable  in 2898 

••          'return 2899 

when  plaintiff  notified  must  appear 2899 

defendant  to  be  kept  in  custody 8900 

discharge ;  motion  for 8901 

*»           effectof 2902 

when  plaintiff  must  prove  extrinsic  facts 8908 

privilege  from  arrest 2904 

attachment  af  pr&pertu 8905-2918 

in  what  actions  granted. 2906 

what  to  be  shown  to  procure  warrant 8906 

warrant ;  form  and  contents 8907 

**          how  executed , 8909 

undertaking 2906 

service  of  summons  and  warrant 8910 

undertaking  by  defendant ;  redelivery  to  him 8911 

third  person ;  claim  by 8918 

"              bond  and  deUveiy  to 891S 

**              action  upon  bond  of 891S 

**              when  defendant  may  prosecute  bond  of 2914 

return  of  warrant 8915 

motion  to  modify  or  vacate  warrant 2916 

**              "          **       effect  of  vacating  warrant 2917 

snbstituted  service  of  summons ;  proceedings  in  cases  of 2918 

repUsfiin ...2919-898S 

pleadinas.  including  counterdaHms  and  proceedings  ypon  answer  of 

title 2^2958 

when  issue  to  be  Joined 8864 

pleadings 2986 

oomplamt 8986 

what  causes  of  action  may  be  joined 2M[ 

answer 2d38 

demnrrer '.  — 2989 

general  rules  of  pleading 2940 

account,  or  instrument  for  payment  of  money 2941 

court  may  require  items  to  be  exhibited 8iM8 

immaterial  variance  to  be  disregarded 8948 

amenlment  of  pleadings 8944 

counlerclaims 2945 

id. ;  .where  executor  or  trustee  is  a  party 2016 

consequence  of  neglect  to  plead  counterclaim 2947 

the  last  section  qualified 2M8 

Judgment  upon  counterclaim 2949 

judgment  when  accounts  exceed  four  hundred  dollars 29B0 
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in  what  court  new  action  to  be  brooght S058 

when  action  before  jastice  to  be  discontiDned M64 

effect  of  f ailore  to  give  nndertaklns 8965 
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pleadings  in  new  action.    Undertaking  before  justice,  when  applicable ....  8957 

answer  of  title  as  to  one  of  several  causes  of  action 8968 

acU^rnments 8969-2908 

by  justice 2960 

on  application  of  plaintifF 2960 

**           of  defendant 8061 

id. :  undertakmg  thereupon 2962 

nnaertaking  to  procure  diBcharge  of  defendant  from  custody 2968 

when  defendant  to  be  discharged 2964 

subsequent  adjournments 2965 

justice  may  impose  conditions  upon  adjournment 2906 

adjournment  wnen  warrant  to  attach  absent  witne  s  is  issued 8967 

**          not  to  exceed  ninety  days 8968 

nOpctna 2969-2979 

when  justice  may  issue 2969 

subpoena;  how  served 2970 

warrant  of  attachment  against  defaulting  witness 8971 

id.;  how  executed i  fees  thereupon 8978 

id.;  when  witness  is  in  adjoining  county 8978 

fine  for  refusing  to  attend  or  to  testify 2974 

i'd.;  how  imposed .' 8975 

minute  of  conviction 8976 

^ecution  thereupon  , 8977 

money  collected ;  how  applied 8978 

defaulting  witness  liable  for  damages 8979 

commisHon  to  take  testimony 2980-8967 

to  examine  witness  upon  interrogatories 2980 

id.;  orally 2981 

when  and  how  granted 2982 

adjournment 2988 

execution  and  return  of  cominiseion 2984 

receipt  thereof  by  justice 2985 

when  deposition  evidence 9986 

powers  of  conmiissioners 2987 

trial  and  Us  incidents 2988-8009, 

^ect  of  failure  of  defendant  to  appear 2988 

when  justice  to  try  issue  of  fact 2989 

when  jury  trial  may  be  demanded 2990 

•  venire 2991 

id.:  in  action  between  two  towns,  etc 2998 

delivery,  execution,  and  return  of  venire 2993 

ballots ;  how  prepared 2994 

drawing  jury 2995 

talesmen  8996 

new  venire 8997 

iuror's  oath 2998 

jury  to  hear  proofs 2999 

witness's  oath  8000 

witness  refusing  to  be  sworn,  etc. ;  warrant  thereupon 8001 

contents  of  warrant ;  imprisonment  of  recusant  witness 8002 

adjournment  thereupon 8003 

ex  parte  affidavit ;  when  evidence. ..,. 8004 

competency  of  witness ;  how  determined 8005 

constable  to  keep  jury;  his  oath 8006 

rendition  of  verdict ;  plaintiff  need  not  be  called 8007 

jury  when  to  be  discharged  :  new  venire 8008 

tine  to  be  imposed  on  defaulting  juror 8009 

judgment  and  docketing  the  same 8010-8028 

Judgment  by  confession 8010 

id.;  mode  or  confessing  judgment 8011 

id. ;  when  void .' 8012 

judgment  of  non-eolt 8018 
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judgment  upon  yerdict,  etc ^  ..**.«*  * » S014 

when  Indgment  to  be  rendered 8015 

remitting  part  of  verdict,  etc 3011 

transcript  of  judgricnt ;   docketing  the  same 8017 

id.;  when  execution  mar  iaaae  againat  person 8018 

id.:  in  action  for  a  chattel 8019 

judgment  against  Joint  debtora 80SO 

docfceting  the  same ;  action  thercapon 8081 

docketing  Judgment  in  another  coont^ 809 

jostice  may  gtre  tranaeript,  after  ozpizaiion  of  hia  term SOes 

action  upon  Instico^o  Jnagmont 8154 

proof  of  JasQce^o  judgment 8155 

executions 4)004-8048 

when  Justice  may  issue  eoEecntlon 8094 

general  requisites  of  execution 8085 

execution  upon  Judgment  for  money ;  when  may  direct  arreft 8088 

renewal  of  ^ecution , 8087 

J troperty  exempt  from  execution 8088 
ndorsement  of  levy ;  notice  o^  oale 8089 

mode  of  levy  and  sale 8000 

return  of  execution 80n 

execution  against  the  person;  iDprisonment  of  judgment  debtor 8088 

when  Judgment  debtor  to  bo  discnarged 80SS 

affidavit :  discharge 8084 

penalty  lor  not  dLsch&rging 8035 

affidavit  a  defense  to  action  for  escape 8086 

discharge  not  to  effect  Judgment ' 8087 

execution  upon  judgment  inaction  for  r^  chattel 8088 

action  against  constable  for  not  returning  cxccntion 8090 

constabfo  not  to  act  under  execntion  after  return  day 8040 

action  against  constcble  for  money  collected 8041 

duty  of  constable  whoso  term  of  office  has  expired 80tt 

execution  upon  judgment  docketed  with  county  clerk 804S 

appeal*  generally 9044-8061 

justice^s  judgment  reviewed  by  appeal 8044 

who  may  appeaL    To  what  court  appeal  to  be  taken G045 

appeal ;  when  and  ho\7  taken 8046 

service  of  notlco  upon  Justice :  payment  of  costs  and  fee 9047 

service  of  notice  upon  respondent 8048 

amendment  \7hen  allowed ; 8019 

undertaking  to  otay  oxecntion  upon  Judgment 80BO 

proceedings ;  Iiow  stayed. 8051 

id. ;  when  Ju-iticc  ic  dead,  etc 8068 

return ,80C8 

id. ;  when  Justice  has  gone  out  of  office 8054 

further  return  \  Iiow  compelled 8065 

id. ;  ^7hcn  Justice  ic  dead,  etc 8066 

procccdin;;^  when  error  in  fact  is  allied 8067 

restitution  upon  reversal 8068 

setting  oG.  costo  and  recovery 8050 

certain  enms  may  bo  included  in  disbursements 8060 

judgment-roll 8061 

apj^al  where  new  trial  is  not  had  in  appellate  Gourt 8069-3067 

hearing  of  apped ;  Oismissal  thereof 806S 

judgment, 8068 

when  ne\7  trial  in  ju8tice*s  court  may  bo  directed 8064 

id. ;  procecdingc  before  justice 8065 

costs ;  \7hen  n^nrded 8066 

amount  of  coots 80C7 

appeal  for  new  trial  in  appellate  court 8068-3078 

when  appollanb  may  demand  ne\7  trial  in  appellate  court 8068 

undortaidng  to  bo  given 8069 

offer  to  conpromisc  before  return 8070 

proceedingo  111  r,ppcIlato  court 3071 

offer  to  compinnaiisc  after  return , 8078 

amount  of  costs 8078 

costs  ffeneratty 8074-8061 

whwpwvaUmgpftrtytQWcoTor ,/.-,,,,,,,,.,,..,...,,.,,.,   8074 
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when  neither  partv  to  recover 8075 

amoant  of,  limited J S076 

demnrrer ;  costs  apon C9!7 

taxation 8078 

increased  costs 8070 

costs  apon  judgment  for  one  or  more  defendants 8060 

costs  wrongfully  collected  may  be  recovered  back. 3081 

upon  appeal  whejre  no  new  trial  is  had  in  appellate  coart 8066 

id. ;  amount  thereof 8067 

apon  appeal  where  ne\7  trial  is  demanded 8070,  8078 

fee8 3322.  88S5 

constables. 8828, 88S4 

in  justice's  court  on  a  commisBion 88S5 

jnrors 8826 

witnesses 8827 

fees  in  justice's  court  to  be  paid  beforehand 8328 

'*  by  whom  to  be  paid 8829 

ardmai  ttrayingupon  highway  ;  action  or  special  proceeding  relative  to .  8062-81 15 

Brooklyn  jtutuse»  ;  provisions  specially  relating  to 8116-3183 

miscellaneous  promstons  applicaUe  to  justices'"  courts 8184-3158 

mode  of  application  of  general  and  special  provisions 8134 

general  requisites  of  mandates 8185 

reward  to  constable  forbidden 8136 

jostice  or  constable  not  to  bay  claim,  etc 8187 

penalty 8188 

violation  of  precedini*  sections  a  defense  to  action 3139 

docicet-book  to  be  kept  by  jastice ;  entries  therein 3140,  8141 

index  to  docket-book. 8142 

papers  to  bellied 8148 

deposit  of  bookaand  papero  with  town  or  city  clerk 8144 

certificate  in  docket-book  deposited ul46 

town  or  ci  oy  clerk  to  demand  books,  etc.,  upon  death,  etc. ,  of  justice 814C 

delivery ;  how  compelled 8147 

entries  to  bo  evidence 3148 

jastice  to  furnish  copies  of  papers 8149 

transfer  of  action  when  iustfce^s  term  expires,  etc 8160 

id. ;  when  justice  is  a  witness 8151 

proceedings  upon  transfer 8162 

penally  for  not  paying  over  money. 8158 

*ction  on  indgment  of  jastice 8154 

id. ;  proof  of  jud^eut,  etc 8166 

ccution  of  mandate  by  private  person 8150 

constable  to  execute  mandates  in  person 8157 

sherifE  to  act  where  execution  of  mandate  is  resisted 8158 

Justices'  Courts  or  Albany  and  Trot 3207-3214,  3323-8226 

Kin— 

**  next  of  kin,"  defined  with  reference  to  chapter  on  surrogates'  courts %14 

Kings  County— 

See  also  Brooklyn. 

proceeding  commenced  before  judge  in,  may  be  continued  before  another . .       26 

none  but  attorneys  to  practice 68 

clerks  and  court  attendants  in,  when  not  to  act  as  referees,  receivers  and 

commissioners 90 

criers ;  county  judges,  except '  i  Kings,  to  appoint 91 

interpreter  94, 860 

court  attendants 05 

jail  liberties 145 

stenographer  for  supreme  court 254 

"  county  court  and  court  of  sessions 860 

city  comt  o'  New  York,  subpoena  may  be  served 8M 

'      trial  iurors 1120-1162 

how  jury  formed  in.  if  insufficient  number  of  jurors  attend 1171, 1172 

Subllc  administrator  how  apx)Olnted:  duties 2669 
ee  Trial  Jurors  in  Einos  Oounty. 

INCHES — 

dismissal  of  action  for  failure  to  serve  summons  on  necessary  party....  821 
id.;  for  delay  and  peglect  to  prQceed.««,...,..«f««. ...,,.. ,..,.,,.,.,.••  823 
See  also  Pblay: 
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Law— 

when  iasne  of,  ariaefl ^ *      961 

Lawb— 

how  proTed  generally 938 

^*  of  foreign  state W2 
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exemptions  in  favor  of  graduates  of  certain  58 

LSASBHOLD  PrOPBRTT— 

when  included  in  **  real  property  " 1430 

Lkoact —  ^    ^ 

Bale  of  decedent's  personal  property  for 3717 

payment  by  executor  and  administntor .^.^    2721 

petition  to  compel  payment;  hearing;  decree 2723 

decree  for  payment  on  giying  security 37SI 

to  unknown  persons  paid  to  state ;  how  obtainable 8717 

unclaimed  legacies  payable  to  county  treasurer 2748 

compelling  testamentary  trustee  to  pay 28M 

Lboatss— 

execution  against  property  in  hands  of 1371 

when  may  sue  executor  or  administrator  for  distributive  share 1819 

guardian  ad  litem  in  such  action ;  when  to  execute  bond 18X) 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  devisee. .  1887-1860 
proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim 2717-2719 

Lboislatubb- 

member  of  not  compelled  to  act  as  justice  of  peace sm 

Lboitixaot  or  Childbvn— 

in  action  to  annul  marriage 1T49 

in  divorce 1799 

Lbttbbs  or  Adxikistbation— 

defined  wi^h  reference  to  chapter  on  surrogates'  courts 8514 

requisites 2590 

how  far  evidence  of  authority 2591 

priority  among  different  letters « 2592 

time  how  reckoned  upon  successive  letters 2593 

oath  of  administrator  before  issue  of  letters '. 25M 

contents  and  effect  of  decree  revoking. 80Q6, 2601 

power  to  appoint  successor  upon  revocation 2005 

with  will  annexed 2648>2646 

I        who  entitled  to  letters  of  administration 9600 

persons  Incompetent  to  receive  letters  3661 

application  for  letters 9663 

citation;  proceedings  upon  return  thereof 8663 

administrator's  bond • 9664 

when  county  treasurer  to  be  ex-officlo  public  administrator 3666 

county  treasurer's  bond;   letters  of  administration  and   proceedings 

thereon .• •••• 9W6 

county  treasurer's  authority;  when  superseded 36B7 

temporary  administration • 'o^fliJSa 

revocation  of  letters ssooi-swwi 

See  also  Ancillabt  Lbttbbs. 
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how  far  evidence  of  authority *?J" 
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contents  and  effect  of  decree  revoking -««,  aj^ 
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power  to  appoint  successor  upon  revocation WJJ 
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liability  of  persons  unauthorized  to  act 3706 


INDEX  Iv 

I«BXTBB8TB0IAinilTABT— OOntimMd.  BK0TX0N8 

when  may  "^   issaed 2636 

objections  to  granting;  how  made 2&si6 

•*           flonogata  to  inquire  into 2637 

1>ond,' when  required 2638 
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**         bond  of  execntor  or  administrator 2646 

rerocation  of  letters 2684-2608 

See  also  Ahoillabt  Lxttsbs. 

under  attachment :  howmade 649 
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property  exempt  from  levy  and  sale  under  execution  1889-1404 

ii«»  qf  execunon  upon  penonal  property  ;  levy  upon  and  sale  qf  pergonal 

property;  rights  ofindemnuors  ofmeriff 140^1429 
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pleadings  in 585 
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proceedings  to  discover  death  of 2802-8819 
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actions  other  than/or  the  recovery  of  real  property 876-307 

when  satisfaction  of  judgment  presumed 876 

effect  of  return  of  execution 877 
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limitation  of  action  to  redeem  from  a  mortgage 379' 

other  periods  of  limitation 880 
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actions  by  the  people  eubiect  to  the  same  limitations 889 
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'LanrA.nov  of  ktynoV'^eorUimied.  sBcnom 

provisiofu  generally  applie(jUfle ...1 39B-415 

when  Action  deemed  to  oe  commenced OK 

attempt  to  commence  action  in  a  coart  of  record. 39B 

id. ;  In  a  court  not  of  record 400 

exG«!ption,  when  defendant  is  without  the  state 4BI 

id. ;  when  a  person  entitled,  etc..  dies  before  limitation  expires 4(B 

id. ;  when  a  person  liable,  etc.,  dies  within  the  state 401 

in  salts  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted 404 

prorision  where  judgment  has  been  reversed 406 

stay  by  injunction,  etc.;  to  be  deducted 406 

certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc 407 

disability  must  exist  when  right  accrues 408 

if  seyeral  disabilities,  no  limitation  until  all  removed 409 

provision  when  the  action  cannot  be  maintained  without  a  demand 410 

kL.  ;  in  case  of  submission  to  arbitration 411 

id. ;  when  action  is  discontinued,  etc.,  after  answer 412 

how  objection  taken,  under  this  chapter 418 

cases  to  which  chapter  applies 414 

mode  of  computing  periods  of  limitation 415 

limitations  upon  new  trials  in  ejectment 1536-1529 

dower;  when  action  for  may  be  brought 15S6 

of  action  against  executor  or  administrator  upon  rejected  claim 183 

action  by  people  to  recover  misappropriated  public  property,  etc 1S7S 

when  certiorari  to  review  determination  of   inferior  tribunal  must  be 

granted  and  served 21^,  2126 

effect  of,  upon  claim  of  executor  or  administrator  against  decedent 2731 

Lk^uobs— « 

not  to  be  sold  in  or  about  court-houses S 

certain,  not  allowed  prisoner  committed  under  civil  process 11.%  116 

sale  of  in  jails l:»-iao 

10  Pbhsbns— 

foreclosure  of  mortga£[e ;  when  to  be  filed  in 1691 

when  to  be  filed;  requisites  generally 1670 

effect  of 1671 

recording  and  indexing 1672 

defendant  may  file  on  setting  up  counterclaim 1673 

cancellation;  how  and  when  allowed. 1675 

IdnriMosToir  Cottntt— 

stenographer  for  county  court 961 

Lost  Papers— 

how  supplied 796 

Lost  Will^ 

Eroof  of,  in  action  to  establish  will 1865 

o  w  proved,  on  application  for  probate 9621 

LUHACT— 

defined 8818 

Lunatic — 

defined 8818 

arrest  and  discharge  therefrom 661 

when  oral  or  open  commission  not  to  issue  in  case  of  committee  of 8K 

Lunatic  ;  Appointment  of  Committee,  Powbbs  and  Dutibs 8320^43344 

Lunatic  ;  Sale,  bto..  or  Beal  Pbopebtt  of 2815-8864 

Mainten  anoe ^ . . , ; 73-76 

See  Attornbts. 
Malpractice— 

attorney  guilty  of  may  be  suspended...... ^.. 67 

Mandamus;  writ  of— 

reference  of  cause  where  writ  has  been  Issued 792 

kinds  of  writ;  how  alternative  writ  granted S067 

when  writ  granted  at  special  term — 8068 

id.;  at  general  term  of  supreme  court 8009 

when  peremptory  mandamus  to  issue  in  firstinstance 8070 

alternative  writ;  how  served 8071 

writ;  how  returnable 1072 

retam  or  demurrer  to  first  writ 8071 

retam  ;  how  made 8074 

motion  to  set  aside  writ 8075 

contents  of  alternative  writ;  demoirer  thereto , 8071 
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Kahdamus  :  Wbtt  or^-corUinued,  swrrioirs 

f  onn  and  contents  of  retnm 8077 

further  retorn  cannot  be  compelled;  demurrer  to  return 9078 

imneof  fact;  when  it  arises 8079 

application  of  certain  provisions  of  chapter  sixth  relating  to  pleadings 8060 

service  of  notice  of  filing  return  and  demurrer , . .  8061 

subsequent  proceedings  the  same  as  in  an  action. 808S 

issue  of  fact;  how  triable 8078 

id.;  where  triable .• 8084 

issue  of  law  upon  general  term  mandamus ;  how  and  where  triable . 9065 

cost^ 8066 

appeals 8087 

when  relator  to  recover  damages 80S8 

stay  of  proceedings;  enlargement  of  time 8069 

line  in  certain  cases , , 2000 

See  also  Statb  Writs  ^snsraixy. 

JIandatks  :  BxEOUTioN  or,  Qsnssaixt — 

definition  of  mandate .^ . . .  2943 

sheriff  to  furnish  certain  minute 100 

copy  of  process,  etc.,  to  be  delivered  when  served 101 

sheriff  to  execute  process,  etc. ;  may  return  by  mail 108 

penally  for  neglect  in  special  proceediugs 108 

aherifl  may  summon  the  power  of  the  county  to  overcome  resistance 104 

names  of  registers  to  be  certified 106 

punishment  for  refusing  to  assist 100 

Svemor  may  order  out  military 107 

al  of  claim  of  title  by  third  person  to  property  seized  by  sheriff 106 

expenses,  how  paid 109 

See  also  Coroneb. 
BIanvatss  Against  the  PssaoH— 

how  executed 110-471 

See  Prisonbb,  Jail. 
Hamdatbs  in  Justigbs^  Coubts— 

requisites 8185 

private  person  may  be  designated  to  serve. 8156 

summons;  service  of... 8878-2885 

MABDns  Cabcs— 

jurisdiction  of  dty  court  in 817 

ar.estsin  " 8177-8187 

Marine  Court  or  the  Citt  of  New  York— 

See  City  Court  of  New  York. 
Marriage— 

abatement  may  be  ordered  in  consequence  of,  unless  proper  party  brought 

in 781 

See  Annulment  of  Marriage  ;  Divorce  ;  Married  Woman  ;  Sspara« 

TION. 

Marbiagb  Cebtifioatb— 

when  evidence 988 

Married  Woman— 

suits  by  and  against 450 

judgment  for  or  against,  may  be  rendered  and  enforced  as  if  she  were 

single 1806 

may  confess  judgment 1278 

homestead  of ;  when  exempt  from  levy  and  sale  under  execution 1899 

may  release  right  of  dower  in  partition 1671 

when  deemed  a  resident  in  divorce  and  separation 1768 

who  to  be  cited  on  application  to  appoint  guardian  of , 9684 

distribution  of  decedentli  estate 27S< 

exemption  in  favor  of  widow  and  children  out  of  deceased's  estate 271& 

'*               "             "     proceedings  for  neglect  to  set  apart 272i< 

See  also  Woman. 

Matrimonial  Actions — 

annnllment  of  marriage 1741^1766 

divorce 1756-1761 

separation 1761^1767 

provisions  applicable  to  two  or  more  of  above 1768-1774 

Mator^s  Court  of  Hudson  8196-880J 

civil  jurisdiction  prescribed      8196 

certain  pending  actions  transferred  to  supreme  court 8197 

id.;  certain  papers  to  be  transmitted  to  county  clerk 8196 

power  of  supreme  court  in  such  transferred  action 8199 

.    proceedin^ln  case  of  ^ud^e's  disability ,..,...,,,,•,,«,» r  ^W 
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1Catob*8  Coubt  or  Huubov— continued.  Bwcraonn 

sabpoBnas,  lerTice  of 8901 

effect  of  title  limited SSOi 

Mbabubs  Of  Daxaobb laog 

Mbbokb— 

civil  and  criminal  prosecutions  not  mexged 1809 

MZLITABT— 

when  may  be  ordered  ont  to  a^siBt  sheriff  to  serre  process,  etc IO7 

pay,  rewards,  etc. ,  exempt  from  levy  and  sale  under  execution 1398 

MiLITABT  OFFICBBS— 

in  New  York  county  to  certify  to  commissioner  of  jurors,  persons  capable 

of  performing  military  duty 1088 

Mdcutbs— 

when  stenographer's  minutes  may  be  treated  as  minutes  of  judge 1007 

MisAPPBOPBiATBD  PUBLIC  Pbopbbty  ;  ACTION  BT  Peoflb  TO  Rboovbb 1960-1976 

MlSNOMBB— 

respecting  name  of  corporation  in  action  by  or  against 1778 

in  action  against  stockholders,  etc ! 1818 

not  availame  in  actions  by  or  against  unincorporated  association 19H 

HiSTAKBS— 

defects  cured  by  verdict,  etc.,  and  by  judgment 791 

such  defects  to  be  supplied 7SS 

amendments  by  the  court ;  disregarding  immaterial  errors,  etc 7SS 

relief  a«iinst  omissions,  etc. ;  amendments  to  conform  proceedings 7^4 

returns  oy  officers,  etc 785 

papers  lost  or  withheld  ;  how  supplied 795 

order  of  court ;  when  necessary  to  amend 787 

disregarding  defects  in  affidavits 728 

certam  bonds,  etc.,  when  sufficient 729 

amending  defects  in  bonds,  etc 790 

MiTIOATINO  ClBCUlISTANCBS— 

pleading,  in  action  for  a  wrong 696 

MONKT— 

instrument  for  payment  of  ;  how  pleaded 581 

jury  to  assess  damages  in  action  to  recover J183 

may  be  levied  npon  under  execution 1410 

instruments  for  payment  of ;  how  levi^  u^n  under  an  execution 1411 

**                      ^*            how  pleaded  m  justices' courts 2941 

KONBT  COLUBOTBD— 

failure  of  justice  of  peace  to  pay  over  penalty  for. 8153 

HoNBT  Paid  into  Coubt— 

party  bringing  money  into  court  is  discharged 743 

general  rules  may  regulate  this  subject 744 

money  to  be  paid  to  county  treasurer,  and  securities  taken  in  his 

name 745 

funds ;  where  and  how  deposited  or  invested 746 

powers  of  supreme  court  as  to  transfer,  etc.,  to  and  investment  t^  guard- 
ian, etc 747 

id. ;  when  other  courts  have  like  power 748 

powers  (rf  certain  officers  touching  securities,  etc 749 

provision  relating  to  death,  removal,  etc.,  of  officer 750 

authority  for  payment  of  money  by  bank  or  trust  company 7^1 

county  treasurer ;  how  to  keep  accounts 758 

*'               to  report  annually  to  court 759- 

«•              ikrovisionB  as  to,  applicnble  to  chamberlain  in  17ew  Yofk  754 

**               when  to  be  ex-offlcio  public  administrator 2665 

-               bond 2666 

<<               authority  of ;  when  sui>er8eded 36C7 

*«               powers  and  proceedings  of 3668 

**               payments  by  into  State  treasury 2668 

disposition  of  in  surrogate  s  court S5S7 

failure  of  Justice  of  peace  to  pay  over ;  penalty 8153 

how  money  disposed  of  in  city  court  of  New  York 8164 

Monrob  County— 

jaUllberties 146 

stenographer  for  county  court 861 

MOBTOAOB— 

of  infant,  or  incompetent^s  lands 2848-8864 

foreclobure  of,  by  advertisement 2887-24(9 

"  by  action 1626-ieW 

MOBTOAQB  OF  DbcBBENT^S  ReAL  PkOPBRTY  TOR  DEBTS  AND  FUHBBAL  Ex- 

PBNSies 274IM801 

MOBTOAOXB— 

"  ^f^smot xhaintaln  ejectment ,...,,.,,,,,,,•,  1496 
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KonOKS  lin>  OBDKHfl—  sxonoHB 

order  defined. « TB7 

motion    "     * 788 

motions  in  Bnpveme  court ;  where  to  be  heard < TOO 

"        New  York  dty 770 

Inabsencerofjndge,  motion  may  be  traneferrdd  to  Another  Jadga.  771 

what  judges  may  make  orders  out  of  court,  without  notice 772, 778 

review  ororder  made  by  another  judge 774 

when  stay  of  proceedingn  not  to  exceed  twenty  days 775 

snbsequent  application  ror  order,  after  denial,  etc. ,  of  prior  application ....     776 

id.;  as  to  application  for  Judgment 777 

penalty  for  yiolatins  last  two  sections i 778 

costs  of  a  motion  ;  now  collected 770 

notice  of  motion  to  be  eight  days 780 

deposition  or  alBdavit  to  DO  used  upon 885 

for  new  trial •. 990-1007 

time  for  service  of  notices  of  in  city  court  of  New  York .* 8161 

references  in  city  court  of  New  York  of  questions  arising  on  motions 8172 

MtJKIClPAI«  COBFOBATIONS — 

security  on  appeal  by 1814 

exempted  from  certain  general  proyieions  relative  to  corporations 1801 

tax-payers  action  to  prevent  waste,  etc 1926-1081 

actions  by  or  against  oiBcers 1026-1981 

execution ;  when  not  to  issue  against  officer 1981 

security :  when  dispensed  with  m  action  on  behalf  of 1990 

Municipal  OFncns— 

actions  by  or  against 1926-1081 

execution  ;  when  not  to  issue 1981 

Mttnicipal  Ooubt  or  Rochester S226, 8287 

Mutilated  Records— 

of  superior  city  court  may  be  copied 283 

ITamb— 

suit  in  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

Name  of  Ikdividval  ob  Oobpobatiom;  PBoosBDiNas  to  Ghahob 12410-2418 

petition  by  individnal ," 3410 

•«  corporation 24II 

*«  contents    2412 

*'  notice  of  presentation — 2413 

order.. 2414 

when  change  to  tak  e  effect 2415 

substitution  of  new  name  in  pending  action  or  proceeding 2416 

reports  by  oUrks  to  State  officers ■ 2417 

Katuralization— 

city  court  has  no  power  to  naturalize  aliens 818 

fees  of  clerk  upon 8808 

N«.  Exeat— 

writ  of,  abolished 648 

NEeuoENCB  ;  Action  tor  Death  bt 1902-1903 

by  whom  maintainable » 1902 

for  whose  benefit 1 908 

amount  of  recovery 1904 

•*nextof  kin**  defined 1905 

Nbootiablb  Paper— 

levy  upon,  under  attachment . .      648 

certificate  of  notary  as  to  protest,  etc 928-925 

how  levied  upon  under  an  execution 1411 

action  upon  lost  note  or  bill 1917 

**  **  **      by  or  against  the  people 1918 

Newspaper— 

when  necessary  to  prove  actual  malice  in  libel  suit 1907, 1906 

New  Trial— 

motion  for 99^1007 

See  also  Trial. 

for  failure  of  judge  to  file  decision  within  time 1010 

judgment  upon  motion  for,  at  general  term 1827 

appeal  from  final  judgment  after  afilrmance  of  interlocutory  judgment,  or 

denial  of  new  trial , 1886 
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.aippttH  to  general  term  from  final  jadgment,  after  affltmance  of  interloca- 

toiy  judgment,  or  denial  of  new  trial 1360 

when  and  by  whom  grantable  in  enrrogates' courts   8548 

**  "  appeal  from  order  made  on  Euch  motion S549 

*•  **  costs  of  appeal 2549 

Nnr  Tbialb  in  Ejxctmbnt 1525-1580 

Nwr  York  City— 

IffOceedinK  commenced  before  Judge  in,  may  be  continued  before  another. .       26 

place  for  holding  court  in ;  how  changed 42 

exemptions  in  favor  of  graduates  of  university  of is 

none  out  attorneys  to  practice  in  courts  of (SS 

clerks  and  court  attendants  when  not  to  act  as  referees,  receivers  or  com- 
missioners           90 

court  attendantsin. 98 

iaU  in 120 

jail  liberties  for 145 

aesignation  of  another  jail  in  certain  caseti 185-144 

stenographers  for  extra  terms  of  supreme  court  in 253 

id. ;  for  oyer  and  terminer 2BS 

mandates  of  city  court  of  New  York  which  may  be  executed  out  of  the 

dty 888 

certain  provisions  relating  to  county  treasurers  applicable  to  chamberlain  in     754 

motions  in 770 

preferences  of  action  where  city  or  board  thereof  is  party 791 

service  of  papers  in. .  801 

trial  jurors  in,  qualifications,  selection  and  drawing 1079-1125 

struck  and  foreign  jury  in 1068-1071 

how  jury  formed  if  insufficient  number  attend 1171, 1178 

district  courts  of 3207-3S8S 

See  District  Courts  of  the  City  of  New  York. 

provisions  of  code  resnectiner.  not  to  affect  unrepealed  special  statutes.  . .    8S41 

New  York  Law  School— 

exemptions  to  graduates  of 68 

I^BZT  OT  Kin— 

defined  as  to  actions  relating  to  decedent's  estate 1870 

**  fcr  death  by  negligence 1906 

"  with  reference  to  chapter  on  surrogates'  courts 2514 

creditor's  action  against  debtor's  next  of  kin,  etc 18S7-1860 

Non-Residbnt— 

who  deemed  in  city  court  of  New  York 8100 

Nonsuit— 

plaintifiF  cannot  submit  to  after  jury  retires 1188 

when  jud^gment  of  does  not  prevent  new  action 1209 

Nonsuit  in  Justices'  Courts 8018 

Notary  Public— 

certificate  of  as  to  protest,  etc 998-9S5 

See  also  Negotiable  Paper. 

Note  or  Issue— 

of  passed  cause 795 

practice  respecting 977 

when  to  be  filed  in  city  court  of  New  York 8102 

requisites  of  **  **        8108 

Notice— 

served  with  summons 419, 43S 

affidavit  of  service  of ;  when  evidence 987 

Notice  of  Appeal— 

regulated 1800-1808 

in  justices'  courts,  and  service  thereof. 804&-804B 

Notice  op  Motion — 

to  be  eight  days 780 

See  Motions. 

Notice  of  Re-entrt— 

in  ejectment 1505 

Notice  op  Sale — 

of  real  property  under  execution ;  how  given 1481 

description  of  property  in 1436 

penalty  for  irr^ufarity  in  sale I486 

m  actions  afrecfmg  real  estate 1678 

advertising ^ j^Tg 

Notice  op  Sale  under  Ezroution  in  Justiobb'  Covbts 
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KMAicai  q9  l^BiAXr-.  saomnrs 

l>ractice  leepectiiig. « 977 

time  to  aenre  in  ci^  conrt  of  New  York SlAi 

requisites  of             '*                     " 8168 

Norrrr— 

as  used  in  respect  to  securing  attendance  of  jnron ;  defined 3848 

Mow— 

to -what  the  term  refers 8848 

T^TJIBAJSCm— 

action  for.... 1660-1668 

Oaths  and  AmRMATioNS— 

before  whom  oaths  and  affidavits  may  be  taken 842 

id. ;  in  special  cases 843 

Id. ;  witoout  the  State 844 

general  mode  of  swearing. . . 845 

when  kissing  the  sospels  dispensed  with s.  846 

when  affirmation  to  be  made 847 

other  modes  of  swearine 848 

swearing  persons  not  Christians. 849 

^nrt  may  examine  witnesses 8M 

swearing  falsely  in  any  form,  peijory 851 

f eee  for  administering  oaths 8SS8 

"     certain  oaths  to  public  officers  to  be  without  charge 8939 

"     admlnisteriDg  to  other  public  officers 8289 

Justices  of  city  court  of  New  York  may  administer  oaths 896 

of  Jurors  in  Justices*  courts,  oaths,  in  piurticular  cases 2998 

*•  witness 8000 

**  constable 8006 

*^  executors,  administrators  and  guardians  before  issuance  of  letters 2694 

Oath  of  Ovficb— 

attorneys  to  take 69 

O^FBB— 

to  liquidate  damages  conditionally 786 

effect  of  refusal 737 

defendant's  offer  of  Judgment 738 

plaintiff'soffer  of  Indgment  in  case  of  counterclaim 789 

offer  to  be  snbscrioed  and  verified 740 

Owncmas  of  Cobpobation— 

suits  against  for  misconduct,  etc 1781 

proceedings  to  enforce  individual  liabilities  of  in  cases  of  insolvent  corpor- 
ations    1796 

removal  <rf  to  be  by  final  Judgment 1811 

OvFiciAi.  Bonds  ;  Action  bt  ^ivatb  Pbbsons  upon 1880-1892 

application  for  leave  to  sue  sheriff's  bond ;  proof  required 1880 

order  granting  leave ;  action  thereupon 1881 

snccemive  acuous 1882 

Indorsement  upon  execution 1888 

collection  of  execution ;  when  a  defense  to  subsequent  action 1884 

When  claimants  entitled  to  ratable  distribution 1885 

action.upon  surrogate's  bond 1886 

**         coun^  treasurer's  bond 1887 

"         official  bonds  of  other  officers 1888 

**         under  the  last  three  sections,  regulated 1889 

receivers,  etc.,  deemed  public  officers 1890 

demand  of  money  ;  when  necessary  before  application 1891 

application  may  be  made  ex  parte 1898 

action  upon  bond  of  executor,  administrator  or  testamentery  trustee  upon 

return  of  execution 8607 

successor  may  prosecute  bond 8606 

action  on  bond  when  no  successor  appointed 8009 

OmisioNS. 781-780 

See  AXBNDMBNTS,  MlSTAKBS. 

Onondaga  County. 

Jail  liberties  for 146 

Ofbn  Coxxission 894,897 

Opinions— 

Judges  of  court  of  appeals  to  deliver  to  state  reporter 210 

wben  verdict  may  be  taken  subject  to  opinion  of  court 1185 

Obai.  Coxhission  Qbnbballt. 808 
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Obai^  CovMisRioK  IK  JuBTioBs' Courts i.«*..« 8961 

Obakob  Oouwtt— 

stenographer  for  sapreme  and  connly  conrtof SS8 

term  as  n^ed  in  code  refers  to  an  order  made  in  a  ciyil  action  or  apecial 

proceeding 8348 

who  may  make  in  county  courts 9ai 

practice  respecting  orders 787-7i9 

8ee  Motions. 

publication  of,  in  actions  brought  for  collective  benefit  of  creditors 79S 

order  appealed  from  to  be  entered , 1301 

**  compelling  entry 1304 

what  judgment  or  order  may  be  rendered  on  appeal 1817-lSfiS 

mode  of  enforcing  affirmed  or  modified  juigments  and  orders 1819, 18SJ 

appeal  from  on  appeal  to  eupreme  court  from  inferior  court 1849 

in  what  cases  appeal  from  to  general  term  author! eed 1346 

appeals  in  cpeciai  proceedings 18S6-1861 

in  surrogates*  courts  defined tSSA 

"  enforcement tSEH 

**  costs 2S5< 

**  practice  respecting  decrees  and  orders  in SS50-ASS6 

Obdinancbs— 

of  cities  and  villages  ;  how  proved 941 

Obiginal  Emtbibs— 

copies  of ;  when  evidence 980 

**  how  to  be  verified 931 

OSWEOO— 

recorder's  court  of 819^-8908 

OWNBR— 

term  defined  as  used  in  condemnation  law 8SS8 

Papbrs— 

when  court  may  order  to  be  destroyed 81 

service  of,  .ffenerally 796-4W8 

discovery  of  books  and 808-^09 

8ee  also  M  AND ATBs;  Sbrvicb. 

written  instrument  may  be  partly  written  or  printed ; 8848 

Papbbs  AMD  Books  of  Pubuo  offiob — 

demand  ror  by  puttlic  officer;  how  enforced 2471a 

Partition,  Action  tor 1589-1606 

when  may  be  brought 15SS 

id.;  by  remaindermau 1588 

id.;  by  an  infant 1684 

guardian  ad  litem ;  ho./  appointed 1586 

security 1586 

when  heir  may  maintain  action  for  partition  of  devised  property 1687 

who  must  be  parties 1688 

who  may.be  made  parties ; 1588 

id. ;  as  to  persons  having  liens 1510 

provision,  where  a  party  is  unknown  summons  served  by  publication,  «tc., 

what  to  state ; 1541 

complaint  to  state  interests  of  parties 1548 

answer.    Title  of  parties  may  oe  tried 1548 

issues  of  fact  triable  by  jury 1544 

when  title  to  be  ascertained  by  the  court 1545 

interlocotorv  judgment « 1648 

partial  partition:  whenmade 1547 

shares  may  be  set  ofiE  in  common 1548 

appointment  of  commissioners 1649 

commissioners  to  be  sworn,  etc 1550 

id.;  whentomakepai:tition 1551 

partition ;  how  made 1568 

provision  where  there  is  a  particular  estate 1568 

report  of  commissioners 1664 

fees  and  expenses 1566 

confirming  or  setting  aside  report 1568 

final  judgment  on  report.    Sflfect  thereof 1667 

judgment  must  direct  delivery  of  possession 1568 

costs  ;  how  awarded.    Id. ;  against  unknown  parties 1888 

Bale  of  property  ;  when  directed 1688 

tefeience  to  Inquire  as  to  creditors , '  VM 
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duty  9f  let^eree ••• •«.. 1602 

money  to  be  p«id  into  coart 1568 

application  for  money , ,  ]  564 

payment  of  incniabranf  es 1666 

omer  parties  not  to  be  delayed 1566 

sale  of  dower  interest 1567 

purchaser  to  hold  the  property  free  therefrom 1668 

gross  som  to  be  paid  to  oi  ii^Tested  for  tenant  in  dower,  etc 1569 

interestsof  owners  of  future  estates  to  be  protected 1570 

•  married  woman  mSy  release  her  interest 1571 

nnknown  owners 157*2 

sale:  terms  of  credit  thereupon 1578 

credit ;  how  secured 1 574 

separate  securitlee 1 575 

report  of  Bale 1576 

fiw  Judgment ;  effect  thereof  * 1577 

Id.;  effect  thereof  upon  incumbrancers « 1578 

costs  and  expenses ;  ho w  paid 1 57  9 

di  stribution  of  proceeds : J  5^0 

shares  of  inf  ants 1581 

id.;  of  nnknown  and  absent  owners 1583 

id.;  of  tenants  of  particular  estates 1588 

court  may  require  security  to  ref  and 1584 

security  to  be  taken  in  name  of  county  treasurer ^ 1585 

action  therenpon 1586 

compensation  to  equalize  partition 1597 

proceedings  on  death  of  parties 1688 

rents,  etc.«  may  be  adjusted 1589 

petition  by  ffuardiau  of  infant,  committee  of  lunatic,  etc 1500 

**       contents  of  petition 1591 

**       court  may  authorize  partition 1699 

effect  of  releases 1593 

when  the  state  is  interested 1504 

exemplifled  copy  of  judgment  may  be  recorded 1595 

partition  in  action  for  waste 1656-1658 

**       taxes,  assessments,  etc.,  to  be  paid  out  of  proceeds  of  sale J676 

judgment  to  be  entered  in  county  where  land  situated 1677 

fees  of  surveyors  and  commissioners  in  partition 8299 

PABTNVB— 

of  judge ;  whan  not  to  practice  before  him  as  attorney,  etc    49-60 

applicaUon  by  partner  to  discharge  attachment 698,  094 

**                  to  release  property  from  levy  under  execution 1418 

**                  undertaking  to  be  given 1414 

**                          ^*          when  inures  to  other  judgment  creditors  1416 

**                  where  attachment  has  also  been  leviM 1416 

application  by  partner,  how  partner^s  interest  sold ;  rights,  etc.,  of  pur- 
chaser    1417 

when  partner  not  sued  remains  liable 1946 

continuance  of  business  during  partnership  accounting 1947 

See  also  Joint  Dbbtobs. 

PABTT— » 

defined 8888 

partus  .geMrcMy 446-458 

who  may  be  Joined  as  plidntiffs. 446 

id.;  as  defendants 447 

parties  unitedJn  Interest,  when  to  be  joined ;  when  one  or  more  may  sue  or 

defend  for  the  whole 448 

trustee  of  express  trust,  etc.,  may  sue  without  person  beneficially  in- 
terested  , »,... 449 

When  married  woman  is  a  party > 450 

when  defendant  or  his  name  isunknown. 451 

when  court  to  decide  controversy,  or  to  order  other  parties  to  bo  brought 

in 458 

tnpplemental  summons 458 

pcuiies  sw&rally  Uabie 464-457 

petsons  liaUe  for  the  same  demand  may  be  sued  tc^tber 454 

defendant  so  sued  may  apply  for  any  relief 4K 

proceedings  in  action  against  delenoants  severally  liable* •*•...  460 
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•ppttcatton  of  article  to  defendants  jointly  liable. 467 

'pimietproteeutiU^  and  defending  (upoorpersoM 466-467 

who  may  petition  for  leave  to  proeecnte  as  a  poor  person. 458 

contents  of  petition. 489 

when  and  how  leave  granted 460 

>  not  liable  for  costs  and  fees 461 

when  leave  may  be  annulled 48t 

when  defendant  may  petition  to  defend  as  apoorpeison 466 

contents  of  petition 464 

proceedings  thereon ,. 465 

appeal,  when  party  prosecutes  or  defends  as  a  poor  person. 468 

costs  in  favor  of  petl"o&er 407 

ii\farUplairUiff9  ctnd  i^endants 46B-4T7 

Judge  not  to  sit  in  case  where  he  is  a  party 46 

may  prosecute  or  defend  in  person  or  oy  attorney 56 

proceedings  on  death  or  disability  of  party 755-766 

when  cannot  be  examined,  as  a  witness 829 

evidence  of  party  since  deceased 890 

Sarty *s  ef  idence  may  be  rebutted 838 
eposition  of  before  trial  or  in  pending  action ^...  .870-872 

juogment  may  be  f<Hr  or  against  any  purty  1804 

mofions  by  to  vacate  judgment 1288-1286 

particular  acHoru^ 

partition 1538-1541 

parties  defendant  in  ejectment 1502 

**  dower 1607-1690 

**  foreclosure  of  mortgage 1027 

•*  nuisance 1661 

•tockh<dders  may  be  made  parties  d^endant  in  action  to  dissolve  corpor- 
ation      1790 

suit  in  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

pABTT  nr  Intbubbt-^ 

to  sue 449 

suit  in  the  name  of  another,  when  prohibited 1900 

trebleand  other  damages 1901 

PASSED  CaubiS , 704,796 

Patkni— 

foreign,  when  can  be  read  In  evidence 066 

Patent  ;  Action  to  Yacatb  Lxttbbs 1967-1900 

Paufbbs— 

parties  prosecuting  and  defending  as  poor  persons 458-407 

Payment  into  Coubt— 

party  bringing  money  into  court  is  discharged «.      74S 

general  rules  mav  r^nlate  concerning  payment  into  court 744 

mcmey  to  be  paid  to  county  treasure,  and  securities  taken  in  his  name ....      745 

funds  ;  where  and  how  deposited  or  invested 746 

power  of  supreme  court  as  to  transfer,  ete.,  to  and  investment  by  guardian, 

etc 747 

when  other  courts  have  like  power 748 

powers  of  certain  officers,  touching  securitiM,  etc 749 

provisions  relating  to  death,  removal,  etc.,  of  officer 7S0 

authority  for  payment  of  money  by  bank  or  trust  company 761 

how  county  treasurer  to  keep  his  accounts 758 

county  treasurer  to  report  annually  to  the  court 768 

these  provisions  applicable  in  New  York  to  the  chamberlain 754 

See  also  Money  Paid  into  Cocjbt. 

Penal  Bonds— 

actions  upon 1915 

Penalty  ;  Action  by  Pbivatb  Pebson  roB 1898-1898,  1961-1968 

by  person  specially  aggrieved 1898 

by  common  informer 1894 

id.;  service  of  summons 1893 

id. ;  when  not  barred  by  a  collusive  recovery 1806 

indorsement  upon  summons 1897 

when  pwt  of  a  penalty  may  be  recovered '. 1886 

challenging  trial  jarors  in  actions  to  recover IIW 

when  action  to  recover  must  be  commenced ^Bf 
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PmneoLom-^  flsonom 

ndlitaiy  pay,  rewaras,  etc,  exempt  from  levy  and  eale  under  ezeeatlon.. .   IM 


preference  of  certain  actioaa  by 78&-791 

no  security  necessary  on  appeal  by 1818 

security  :  wben  diepensea  with  in  actions  by  or  in  behalf  of 1S0O 

SLB  defendant  in  partition 1591 

^^bat  actions  to  be  in  name  of 19H 

costaagainst 1985 

execution 1965 

;  Actions  in  Bnhalf  of 1948-1990 

action  against  the  usurper  of  an  ofilce  or  franchise 1948-1966 

^*     to  vacate  letters  patent 1967-1960 

action  for  a  line,  penalty,  or  forfeiture,  or  upon  a  forfeited  recognizance . .  1961-1^ 
action,  certain  actions  founded  upon  the  spoliation  or  other  misappropri- 
ation of  public  property 1969-1976 

action  to  recover  property  escheated,  or  forfeited  for  treason 1977-1983 

action  miscellaneous  provisions  relating  to  actions,  etc.,  in  behalf  of  the 

people ; 1988-1990 

Pbopub  ;  Spboial  Pbocrdinob  Institutsd  bt  Statn  Wut 1991-S148 

provisions  applicable  to  two  or  more  state  writs 1991-9007 

writ  of  habeas  corpus  to  bring  up  a  person  to  testify 200S-9014 

**  "  and  certiorari  to  inquire  into  cause  of  detention  8015-1066 

••     mandamus 2067-8090 

•*     prohibition 8091-8108 

**    assessment  of  damafres S108-4M19 

*'    certiorari  to  review  determination  of  inferior  tribunal 8180-8148 

Pkri8habl>  Pbopbbtt— 
See  Attaohkbkt. 

what  constitutes 851 

when  committed  in  New  York  county  with  reference  to  Jury  duty 1186 

executor  or  administrator  not  personally  liable  in  damages  for  false  plead- 
ing  !7. : rn? :.....  1881 

Fkbpetuation  of  Tkstiiiont— 

See  DaposiTTON. 
Fbbson— 

term  defined  as  used  In  condemnation  law 8858 

PSRSON  lHTBRB8T]n>— 

defined  with  reference  to  chapter  on  surrogates*  courts 8514 

See  Party  in  Intebbst. 

PBRSON  ALT  Y— 

testamentary  disposition  of,  by  what  law  governed 8694 

Pbbsonal  Claim^ 

notice  of  no  personal  claim  served  with  summons  ;  effect 488 

PSRSONAL,  InJDBY— 

defined 3843 

deposition  in  actions  for ..,      872 

order  for  plaintiff's  examination  in  actions  for 878 

PXBSOKAIi  PbOFBBTY— 

defined  generally 8848 

'^  with  reference  to  chapter  on  surrogates*  courts 8514 

Ijroperty  defined 8348 
ien  of  an  execution  upon  personal  property  j  levy  upon  and  sale  of  under 

execution,  rights  of  indeniDitors  of  sheriff 1405-1489 

PBSTILBNCB  — 

designation  of  place  for  holding  court  during •. 40-48 

deeignation  of  another  jail  in  case  of . ., 185 

Pbtit  Jurob— 

defined 8848 

See  Tbial  JuBOB. 
Pbtit  Jury— 

defined 3343 

PH^BXCAI.  BXAMINATIOir— 

order  for  plaintiff's  in  action  for  personal  injuries 873 

Physicians — 

not  to  disclose    professional  information 834 

testimony  of  in  action  for  personal  injuries;  when  may  be  taken  before 

referee 886 

false  certificate  by.  to  help  juror  in  New  York  county  evade  duty ll'iO 

id.;  as  to  Kings  county .% 1161 

Pi^cbofTriai. 962-991 

See  also  Bbmovax.;  Tbiai.. 

Pl^AlNTIFF— 

defined  geners"-    -  — •  ► m • 8398 


Plachtxit— «ofi<in«Af.  ssotiartr 

defined  genenDy  for  pnipoflM  of  condemiuttioii  law MH 

See  Pabtt. 

Plawtiff's  Attobket— 

aathority  of  to  bring  ejectment.. 151S-1S15 

PUADIMOf— 

application  and  eifect  of  chapter '  618 

pleadings  to  be  liberally  construed 619 

id. ;  to  be  subscribed;  when  to  be  served  (OO 

when  defendant  to  serve  copy  answer  on  co-defendant B81 

allegation '  not  denied ;  when  to  be  deemed  true BSS 

Teriflcation,  when  reouired flSg 

•*          construction  of 684 

'*          how  and  by  whom  made SS5 

"          form  of  affidavit Ss» 

**          whenmi^  beeonfined  to  counterclaims 627 

•*          remedv  for  defective;  or  want  of 62§ 

'*          when  aefendant  must  verify  answer  to  charge  of  f^ad 59 

private  statute;  how  pleaded 530 

account:  how  ideaded.    Bill  of  particulars 6S1 

judgments ;  how  pleaded Sa 

conditions  precedent ;  how  pleaded 68S 

Instrument  for  payment  of  money;  how  pleaded 581 

pleadings  in  libel  and  slander 536 

pleading  mitirartlng  circumstances,  in  action  for  a  wrong 586 

frivolous  pleamngs  ;  how  disposed  of  537 

sham  defenses  to  be  stricken  out 538 

material  variances  ;  how  providedfor 589 

fanmaterial  variances 640 

what  to  be  deemed  a  failure  of  proof 641 

amendmentsof  course 519 

amended  ptetding  to  be  served ;  answer  thereto  513 

supplemental  pleadings 544 

scandalous  and  irrelevant  matter  may  be  ordered  stricken  out 545 

indefinite  and  uncertain  allegations 546 

extension  of  time  to  serve 780-78% 

pleadings  and  summons  to  be  filed fti4 

pleadings  in  particular  aeHons. 

ejectment 1498-1511 

Sartition 154«,  1548 

ower 1606 

foreclosure  of  mortgage 16*9 

replevin 1720-1785 

divorce 1757 

separation , |764,  IWS 

by  or  against  corporations 1775 

*~         executors  and  administrators 1814 

"           false  pleading  by  executors  and  administrators 1881 

Pleadings  in  Jdstiors^  Coubts 2934-8968 

PliBADINGS  IN  SUBBOOATES*  CoUBTS—  

where  written  required 2533 

verification,  etc 25S8,  »84 

PooB  Pbbsons— 

parties  prosecuting  and  defending  as 456-467 

Possession— 

judgment  may  direct  deliverv  of  real  property 1675 

**  penalty  for  disobedience 1676 

Posthumous  Child— 

action  by,  against  legatees,  ete. ,  to  recover  its  share  of  testetor^s  property .    1868 

POWEB— 

selection  of  executor  under 2640 

objection  to  person  so  selected 2641 

Pbbfebenoes— 

order  of,  among  executions 1406-1408 

Pbefbbbed  and  Dbfbbbbd  Causes— 

preference  of  certain  actions  by  the  people  789 

id.;  of  criminal  actions 790 

id. ;  among  civil  actions 791 

id. ;  in  mandamus  or  prohibition ,, , 79t 
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AND  Beferkli   Cau8E»— continued.  SBcnovs 

when  an  order  ia  neccse  j  y -. . . .      798 

wben  cause  pa88ed,  ho  •  1  laced  upon  the  calendar 704 

note  of  issue  to  state  tiiLe  when  passed 796 

when  affidavit  of  pahlication  may  be  read  in  evidence 986 

fees ; 8317 

written  infltmment  may  be  partly  written  or  printed 8843 

Pbisonxb— 

how  kept 110 

term  01  imprisonment Ill 

support  of 112 

charges  prohibited < 118, 114 

rates  of  charges  for  lodging,  etc 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

prisoner,  how  conveyed  to  jail  through  another  county 118 

officer  or  prisoner  not  liable  to  arrest 1 19 

See  also  Jail. 

service  of  papers  on 128-130 

deposition  of b77 

See  also  Convict  ;  Dxsohabgb  ;  Jail  Libebties. 
Pbiyiubqb— 

juror ;  when  not  to  be  questioned  for  verdict  rendered 1 192 

officers,  stockholders,  etc.,  not  privileged  from  testifying  respecting  cor- 
poration, etc IWB 

witness  to  will  not  disqualified  from  testifying  respecting  exaecution 2544 

Fbivilbged  Communications— 

evidence  respecting 833-836 

Pbobate— 

revocation  of  probate 2647-2658 

Pbobatb  or  Heibshif 2654-2659 

heirs,  etc.,  may  apply  to  establish  heirship 2664 

citation ;  appearance  of  persons  interested 8655 

wliat  facts  to  be  ascertained ;  decree  thereupon 2656 

decree  to  be  recorded ;  effect  thereof 8667 

petition  to  vacate  or  modify 2668 

id.  ;  whengranted 2659 

Pbobatb  or  Wills 2611-2646 

what  wills  may  be  proved;  change  of  residence  not  to  affect  validity 2611 

persons  incompetent  to  serve  as  executors 2612 

supplementary  letters:  executor  not  named  in  letters  not  to  act;  power 

of  executor  before  letters  of  administration  with  the  will  annexed . .  2613 

who  may  propound  will 9614 

who  to  be  cited  thereupon 2615 

contents  of  citation 2616 

persons  not  cited  may  appear 9617 

witnesses  to  be  exammea;  proof  required 9618 

absent,  etc,  witnesses  to  be  accounted  for 9619 

proof  of  handwriting 9620 

proof  of  lost  or  destroyed  will 9681 

probate  not  allowed,  unless  surrogate  satisfied,  etc 9622 

will ;  when  sufficiently  proved. .. , 2628 

validity  and  construction  of  testamentary  provisions 9624 

surrogate's  decision  on  probate 9625 

probate ;  how  far  conclusive  as  to  personalty 9696 

id. ;  as  to  realty 9697 

when  purchaser  from  heir  protected  notwithstanding  a  devise 2628 

will  certified,  or  record  thereof ,  may  be  read  in  evidence 2629 

recording  wills  proved  elsewhere  within  the  state 9iB0 

records  of  certam  wills  heretofore  proved ;  how  far  evidence 9i631, 2689 

id. ;  as  to  wills  of  real  property 26J:8 

index  and  fees 9684 

wills  to  be  returned  after  probate 9686 

when  letters  testamentary  may  be  issued 9686 

surrogate  to  inquire  into  objections 2687 

bond ;  when  required , 2688 

renunciation;  retraction  thereof 9689 

pelectioo  of  an  ^zecQtor  under  a  power. .......  «.«#....*•« .#*!••# 9640 
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Pbobats  or  WtLu^'COfUinued,  Bscnom 

objection  to  sach  a  pera-^in  ;  how  taken,  etc 8611 

execator  failing  to  qoalify  or  renounce ;  how  excluded 96€i 

letters  of  admlniBtration  with  will  annexed 86lt 

id. ;  renonciation  or  exclusion  of  persons  having  prior  right 9644 

executor  or  administrator  to  qualify 2646 

effect  of  certain  provisionB  limited ^ SM6 

Fboobss— 

See  MiLNDATss :  BxsounoHOF. 

Pbocssb  in  Sttbrooatbs^  Coubts 251&-aSE9 

See  Citations. 

Fbohibition  ;  Writ  of 2091-8108 

kinds  of  writ ;  how  granted 2001 

when  writ  granted  M  special  term 2Q9S 

id. ;  at  general  term  of  the  supreme  court 2098 

alternative  writ  must  issue  first ;  its  contents 2001 

id.;  when  returnable  ;  how  served 2096 

ab£K>lute  writ  issues  unless  return  made .  2QB6 

les^al  objections,  how  taken ;  motion  to  quash  or  set  aside  writ 2007 

return  bv  par^ ;  proceedings  when  he  aaopts  judge^s  return 2098 

Sroceedings  after  return  ;  trial  by  jury 2060 

nal  order ;  costs 2100 

appeals .- 2101 

stay  of  proceedings  ;  enlargement  of  time 2108 

S reference  of  cause  where  writ  has  been  issued 796 
ee  also  Statb  Wbits  Gbnerallt. 

PROMISE'' 

to  take  action  out  of  statute  of  limitations 396 

Prom  issoBY  Notb — 

cannot  be  acknowledged  and  thereupon  read  in  evidence 937 

in  action  against  corporation  on,  no  order  to  extend  time  unless,  etc 1778 

action  upon  lost  note  or  bill 1917 

*^  by  or  Against  the  people 1918 

See  also  Nbgotiablb  Inbtrumbnt. 

Proof— 

See  BviDBNOB. 

■?RooF  OF  Will— 

on  ai>plication  for  probate 2618-669 

in  evidence 2629-2633 

PROPBRTT- 

defined  generally 3313 

for  purposes  of  appointing  receiver 713 

injury  to  property  defined 3S48 

deposit  by  order  of  court 717 

when  sheriff  may  take  and  convey,  etc 718 

**real  property"  defined  with  reference  to  chapter  on  surrogates*  courts 2614 

id. ;  as  to  "  inheritance"  and  "  personal  property" 2514 

pROPBRTT  BXBMPT  FROM  LbVY  AND  SALB  UNDBR  ExBCUTION 1389-1404 

See  ExBouTioN  Aoainst  Profbrtt. 

Pbopebtt  Exempt  to  Widow  and  Ghildbbn  out  of  Dbobasbd'b  Ebtatb 3T13 

proceedings  for  neglect  to  set  apart 2794 

Provisional  Rbmbdibs— 

arrest 64B-60f 

injunction .609-6^ 

attachment 695-716 

receiver 713-716 

deposit,  delivery  or  conveyance  of  property 717-718 

arrest,  injunction  and  attachment ;  wnen  not  granted  together 719 

defendant  interposing  counterclaim  entitled  ro  same  provisional  remedies 
asplaimiff 780 

PliJBLICATION— 

service  of  summons  by 485-489 

time  for  publication  of  legal  notices  :  how  computed 787 

affidavit  of,  when  may  be  read  in  evidence 966 

application  for  judgment  in  service  by 1S16 

'*         when  attachment  to  be  shown  on , 1217 

of  citation,  notice,  etc.,  in  surrogates*  courts ;  how  made 2585 

additional  publication;  when  required 8586 

service  of  summons  by  in  city  court  of  New  York 8166, 3170 

where  pnUisher  in  county  refuses  to  publish 3898. 3894 

fees  of  publishers .    .  Sl7 

rale  of  construction  as  to  publicatioiw  *  .* ,' ,' .'  .*  .*  *  * .' ,'  *,'!.'  i  i  ,* !  .*  I  *  .*  ,*  * ,' ,'  .*  * ,'  .*,*;.*;  * 
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PuBIjIO-  AdBCINISTBATOB —  SBCnONS 

when  to  be  cited  on  application  for  letters  of  adminivtration 266A 

coniity  treasurer:  when  to  be  ex  officio  public  administrator  2665 

"  bond , 2666 

**  "  authority  of ;  when  superseded 2667 

'"•  5  f  *  •«  powers  and  proceedings  of 2668 

'•  "  payments  by  into  State  treasury 2668 

in  ffings  county;  how  appointed:  duties 2669 

PnBX.ic  Funds;  Aotiont  by  Peoplb  to  Bbcoybb  Missappbopbiated 1969^1976 

Public  Uoudats— 

eitumerated. 3343 

PuBUG  OFFicms*-  ■ 

iujuncti<»i8  against 606 

attachment  for  peculation 637 

death  or  removal  of,  not  to  effect  abatementof  pending  action ,  etc., 766 

serYice  of  subpoena  upon 869 

certificates  by,  when  evidence 921,922 

certain  «tete  officers  entitled  to  searches  without  charge 3290 

may  demand  delivery  of  books  and  papers  belonging  to  office 2471a 

how  such  demand  enforced 2471a 

See  also  €)<vficial  Bonds. 

PuBuc  Offickbs  ;  Action  bt  Pboflb  to  Ubcovsb  Misappbopbiated  Pub- 
mo  Pbopbbty 1969^1978 

PURCBASB  MONBT— 

when  evicted  purchaser  at  execution  Ealc  may  recover 1479 

Pur.CHASB   MONfiT  MOBTGAGE— 

when  lien  of  superior  to  judgment 1964 

PUBCHASBB— 

at  execution  sale ;  when  may  maintain  actfon  for  wa^te 1654^ 

liability  of,  pending  action  of  ejectment  or  dower 1686 

from  heir,  wnen  protected  against  devise 2628 

Putnam  County— 

BtenoCTapher  for  supreme  and  county  court  of . . . .  256 

QUBBNS  County— 

subpoena  of  city  court  of  New  York  may  be  served  in 888 

stenographer  for  supreme  and  county  court  in 256 

Q0O  Wabbanto,  Action  of— 

writ  of  quo  warranto  abolished,  action  substituted 1963 

attomev-general  may  maintain  action 1948 

proceedings  when  complaint  names  rightful  incumbent 1949 

jury  trial 1950 

assumption  of  office  bv  person  entitled 1951 

proceedings  to  obtain  books  and  papers 1962 

damages ;  how  recovered 1953 

one  action  against  several  persons 1954 

injunction,  when  may  be  granted 1956 

final  judgment 1956 

KAILBOAD  COBPOBAnON— 

service  of  summons  upon  in  justices*  courts. 2880, 2882 

RBAii  Pbopbbty— 
d^fbiitUma. 

**  property  " &343 

"real  property  "  in  general 8343 

^'             as  used  in  condemnation  law 8358 

*'                    "      i  :i  chapter  on  surrogates'  courts 2514 

**                   "     in  r^erence  to  **  inheritance " 2514 

"  distinct  parcel " 8343 

subject  to  attachment 645 

levy  under  attachment ;  how  made 649 

certain  receivers  may  hold 716 

conveyance,  when  may  be  ordered 717, 718 

how  sold  under  execution 1242 

**        security  upon  fnale  by  referee 1243 

"        conveyances  of  particular  interest  to  state  party's  name 1844 

judgment ;  when  a  lien  upon 1250 

bound  for  ten  years  by  judgment  docketed 1251 

may  be  levied  upon  after  ten  years 1^2 

land  held  under  contract  not  bound  by  judgment 1258 

preferences  of  mortgages  for  purchase  money li^ 

on  motion  to  vacate  judgment,  notice  to  be  given  to  occupant  of  real  pro> 

perty  affected 1288 

execution  against  property  of  tenant 1871 

execution  awarding  possession  of ;  IdTS 

■ale  under  execution,  redemption  and  conveyance  thereof,  rights  and  lia- 
bilities of  ^rsons  interested 1480-1478 

lemedies  for  failure  of  title  of  real  property  sold  under  execution,  and  to 
«iif<»Geco]itribatioa,  •««,,,,...• ..•..•..••••• U79-1499 
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TBonterr— continued.  sacnran 

wii»u  new  execation  not  to  be  enforced  agftinet 1496 

action  to  reco ver 1495-1581 

See  Bjkctmknt. 

action  to  compel  determination  of  cl^um  to .^1088-1690 

jadgment  may  award  pofesesaion  ;  penalty  for  diaobedience 4  ^ . .    1675 

judgment  affecti ng,  to  be  entered  in  conntv  where  s'tnated 1G77 

salee  of  in  actions  affecting,  how  made  and  conducted. ^,...    1678 

"  notice  of  Bale > 16TO 

"  practicenpon    ',..1671^1084 

**  pnrchaaer^B  rights , IW6 

special  proceeding  to  recover,  not  to  be  taken  except  as  aathorized,  etc 1688 

of  deceaent ;  when  not  bound  by  judgment  against  executor  or  admin- 

ifltrator ,,.....     1883 

effect  of  application  to  sell  in  creditor's  action  against  debtor's  next  f^  kin, 

etc , 1845 

action  to  establish  will  relative  to 1866 

debtor's  interest  in  land  contract ;  how  reached  in  judgment  crodltor's 

action ' 1874 

Bummarj  proceedings  to  recover  possession  of 2281-2365 

pioceedmgs  for  the  disposition  of  real  property  of  infant,  lunatic  or  habit- 
ual drunkard 2346-2864 

additional  allowance  on  sale  of  decedent's  in  surrogate's  court 2S68 

purchaser  from  heir  when  protected  against  devise 2688 

control  over  by  temporary  administrator '. 20^ 

testamentary  oisposition  of ;  by  what  law  governed 269d 

sale  of  decedcnt^s  real  property  for  debts  and  funeral  expenses  «. 2749-2801 

answer  of  title  to  real  property  in  justices'  courts J 2951-9958 

id.;  in  district  courts  of  the  city  of  New  York  and  in  justices'  courts  of  Al- 
bany and  Troy 8218 

fees  of  referees  upon  sales  of  real  property 8287 

1)roceedings  for  the  condemnation  of. 8867--3884 
d:  for  sale  of  corporate  real  property 8896-8897 

Real  Pbofbbtt,  Actions  Rblatino  To— 

ejectment 1496-1681 

partition 1532-1695 

dower 1596-1685 

foreclosure 1626-16S7 

compelling  determination  of  claim  to  real  property 1638-1(350 

'      waste 1851-1680 

nuisance    1660-1663 

miscellaneous  actions 1664-1669 

provisions  generally  applicable  to  actions  relating  to  real  property 1670-1688 

Sbobivers— 

clerks  and  court  attendants ;  when  not  to  act  as SO 

when  appointed , 718 

notice  of  application 714 

security 7l5 

real  property;  when  may  hold 71<1 

action  upon  bond  of. 1880 

rate  of  commissions  allowed 8880 

in  particular  cases— 

as  successor  of  surviving  executor 1863 

judgment  creditor's  actions.... ' 1877 

in  supplementary  proceedings 24M-8471 

**  may  sue  in  justices' courts S8C5 

corporations 1810 

"  in  action  for  dissolution  of 1788,1789 

**  in  proceedings  for  voluntary  dissolution 9480 

Rbooonizanoe  ;  Action  upon  Fosfbitbo 1961-1068 

Rboobds — 

Bubpcenas  to  produce 806 

copies  of  public  ;  whsn  evidence 938 

of  foreign  court  "  960-864 

BcooRDBB'^  Courts  or  Utica  and  Obwsoo 8196-8808 

BsCORDlNi^—  

of  f«  uign  wills;  authentication  and  proof  of  same 2706,8701 

Bboovsrt  of  Bbal  Pbopbbtt— 

action  for .»..,,.♦ .,..,.. ,,..1486-1611 

9e9  Sjbctxknt* 
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RmSlfFTiOK'—  SSOTIOira 

■of  TttA  iprapntj  from  sale  nnder  ezecatlon 1440-1478 

from  warrant  to  dispoflsen  in  snmmaiy  proceedings 2S57  -2859 

RSDUNDANT  MATTER— 

may  be  stricken  oat  of  pleadings 545 

Rk-Bhtby— 

Dotice  of  in  ejectment 1506 


clerks  Mid  court  attendants ;  when  net  to  act  as 90 

id- ;  in  sarrogates^  courts .'/,'/,  S511 

motion  for  new  hearing ;  after  trial  of  specific  questions  by [  joOi 

qnalifleations  of 1034 

not  allowed  to  purchase  at  sale  of  real  property 167» 

contempt  before 2272 

f  cee  of  generally '//,,  8296 

"    m  sorrogates' courts 2566 

*•    on  sales  of  real  property 8297 


testimony  of  physiciui  in  action  for  personal  injuries  may  be  taken  by. .  836 
If  trial  by  jury  waived,  action  must  be  tried  by  the  court  unless  reference 

directed. 1008 

trial  by  jury ;  how  waived 1009 

decision  upon  trial  by  the  court,  when  to  be  filed ;  consequence  of  failure. . .  1010 

reference  by  consent ;  when  and  how  made 1011 

qualiflcation  of  the  last  section lOiS 

eonipulsory  reference  for  trial  of  issues ;  in  what  cases  it  may  be  made. . . .  1013 

proceedings  where  the  reference  is  for  trial  of  part  of  the  i$>8acs 101 4 

eompulsoiT  reference  upon  questions  incidentally  arisiug 1016 

referee  to  be  sworn 1016 

witnessesmay  be  snbpcenaed 1017 

graieral  powers  of  a  referee  upon  a  trial < 1018 

referee's  report ;  when  to  be  made,  consequence  of  failure 1019 

report  defined 8843 

doable  or  other  increased  damages  .       1020 

decision  of  court  or  report  of  referee,  upon  trial  of  demurrer 1081 

id. ;  upon  trbil  of  the  whole  iBsue  of  fact 1023 

parties  may  require  court  or  referee  to  determine  pai  ticniar  questions 1023 

qualifications  ot  a  referee 1024 

several  referees  may  be  appointed 1025 

nroceedinf"  regulated  where  tap^j  are  several  referees 1026 

Jndgmentuiter  reference  of  specific  question  of  fact 1226 

^        upon  trial  by  referee  of  whole  issue  of  fact 12*28 

interlocutory  reference  or  judgment ;  how  reviewed 1239 

in  surrogates*  courts 2546 

clerk  in,  when  not  to  act  as  referee 2511 

of  questions  arising  on  motions  in  city  court  of  New  York 8172 

Beoisvbbs— 

fees 8308 

'*   to  be  taxed  on  donand ;  3287 

Sc3  Gtatx:  Wbtfs  Oknbbaixt  and  under  the  various  state  writs. 
Bsuaioirs  Cokforations— 

exempted  itow  certain  provisions  relative  to  corporations 1804 

RsMAnnnjETiAir-— 

when  may  ::  3  joined  as  defendant  in  ejectment 1508 

•  wfaei .  may  bring  action  for  partition 1588 

'              holding  over  in  possession  of  real  estate  ;  action  against 1664 

•  wliei>.  may  maintain  action  for  injury  done  estate ' 1665 

Rbmabbiagx— 

after  divorce  for  adultery 1761 

BSbuittitub — 

of  court  of  appeals 194 

BiatovAi.— 

^              of  c:tc  enter,  administrator,  or  guardian  for  failure  to  give  new  bond 2699 

j.              of  ourctic3  for  failure  to  give  new  bond 2601 

of  testauentary  trustee 2817 

[              appoi:  tment  of  successor 2818 

ScO  also  1  iBVOOATION. 

i       |tXM  OVAL  OF  Actions-^ 

to  supreme  court  of  action  pending  in  superior  city  court , . , Mf 


UxJl  INDEX 

BnoTAii  09  Acrvan— continued,  mmvtmm 

to  superior  city  coarts  from  saprame  oonrt 974 

to  sopreme  court  of  action  pending  in  city  court  of  New  York S19 

from  county  coort  to  supreme  court 8tt-MI 

consolidation  after  remoyal  to  supreme  court 818 

from  mayor's  court  of  Hudson  and  recorder*s  court  of  Utica  and  Oswego 

to  supreme  court Si97-S1M 

id.:  tocountycourt 8900 

to  court  (rf  common  pleas  from  district  courts 8216 

Bmmotal  of  Action  in  Justices'  Coubts— 

on  expiration  of  justice'  term ; 4 •  8150 

when  ju'^tice  a  necessary  witness 8151 

proceedinsrs  upon  transfer SUB 

BaNSSBLABB  COUKTY— 

jail  liberties  for 145 

RlKT— 

.    ejectment  for  non-payment  of 1504~1S10 

adjostmentof  among  parties  in  partition 1889 

apportionment  by  executor  and  administrator 3790 

Bkmuhciation— 

by  executor 

exclusion  of  executor  failing  to  renounce  or  qualify 

Sbplxyui  Obnbrally— 

chattel,  defined 884-1 

joinder  of  action  with  others 1<(80 

when  replevin  cannot  be  maintained '.  1890 

id. ;  after  judgment  against  the  plaintiff 1601 

id. :  by  an  assignee 160S 

jurisdiction,  etc.,  when  replerin  precedes  summons 169S 

plaintiff  may  require  sheriff  to  replevy IflM 

affidavit  therefor,  before  commencement  of  action 1606 

id. ;  after  commencement  of  action 1600 

id.;  where  several  chattels  are  to  be  replevied. 1607 

provision  where  a  part  only  is  replevied 1606 

plaintiff's  undertaking  for  replevin 1800 

now  cliattel  to  be  replevied 1700 

id. :  how  taken  from  a  building,  etc 17U1 

replevied  chattel ;  howkept,eic ITDi 

when  defendant  may  excei>t  to  sureties ;  proceedings  thereupon ITQB 

when  defendant  may  reclaim  chattel ;  proceedings  thereupon 1701 

sureties ;  when  and  how  to  justify 17U5 

when  and  to  whom  sheriff  must  deliver  chattel 17(4 

penalty  for  wrong  delivery  by  sheriff 1707 

undertakinfr ;  to  whom  delivered 1708 

claim  of  title  bv  third  person  ;  proceedings  thereupon 17t.O 

action  against  sheriff  upon  such  claim 1710 

indemnity  to  sheriff  against  such  action I71I 

when  agent,  etc. ,  may  make  affidavit  for  replevin  or  return 1712 

i^econd  and  subsequent  replevin ;  proceedings  thereupon 1714 

replevin  where  order  of  arrest  has  oeen  granted 1714 

return,  ete.,  by  sheriff J715 

id. ;  how  Compelled 1716 

replevin  papers  to  be  made  part  of  judgment-roll,  ete 1717 

action  not  affected  by  failure  to  replevy 1718 

when  and  how  plaintiff  may  abandon  his  claim  as  to  part 1719 

title ;  how  stated  in  pleading 17S0 

taking,  etc. ;  how  stated  in  complaint 17S1 

damages,  wnen  chattel  injured,  ete.,  by  defendant 17SS 

answer  of  title  in  third  person ino 

answer  that  property  was  distrained  doing  damage 17S4 

defendant  may  aemand  judgment  for  return 17V 

Terdict,  ete.,whatto  state 17S8 

substitute  in  certain  cases  for  finding  as  to  ralue 1737 

verdict,  ete. ,  f  3r  part  of  several  chattels  ;  judgment  thereupon 1798 

dami^B  how  ascertained  on  default 179 

final  judgment ;  docketing  the  same 17ji0 

execution  ;  contente  thereof 1978, 17S1 

id;  sheriff ^B  power  to  teke  chattel 17n 

action  on  undertaking  ;  when  maintainable 17tt 

sheriff's  return  evidence  therein 1704 
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JEtsnuiTDr  Gikbballt— <on/iiic<6(?.  SBonoira 

tnJniT,  etc.,  no  defeiue «•«*••»•«•• 1785 

aMtement  and  re^yal  of  action 1786 

DT  JusTioBB*  Courts 2819-9888 

when  action  for  a  chattel  may  be  broi!^ht 8919 

plalntilt  may  procure  replevin ;  affidavit  and  undertaking 29S0 

requisition 2981 

id.;  hcwezecated.    Service  ot  aommons,  etc 29Si 

reiam  of  constr^ble 29^8 

defendart  may  except  to  sureties ;  proceedings  thereon 2824 

defendant  may  reclami  chattel ;  proceedings  thereon 2925 

jnatlflcation  of  sureties 2926 

when  and  to  v/hom  constable  must  deliver  chattel 8997 

penalty  for  wrong  delivery  by  constable 2928 

claim  of  title  by  third  person 2929 

defendant  may  demand  judgment  for  retam 2980 

proceedings  in  the  action;  action  upon  undertaking 2931 

proceedings  when  summons  not  personally  served 2982 

when  action  not  affected  by  failure  to  replevy 2983 

docketing  transcript  of  judgment  for  chattel 8019 

execution  on  judgment  for  chattel 8068 

KSPLKVIN  IK  DiSTBIOT  COUBTS  OP  NsW  YOBII  AND  JUSTIOXS'  COUBTS  OF  Al- 

BAirr  ahdTbot 8210,8211 

lUlPIiT— 

defendant  may  demur  to 493 

what  to  contain   i 514 

judgment  upon  failure  to  replv 515 

when  court  may  require  a  reply 516 

SlaintiS  may  set  forth  several  avoidances  in 517 
ee  also  Plxadings. 
Bbpobt — 

defined 8848 

of  referee,  within  what  time  to  be  made 1019 

**        upon  demurrer,  what  to  state 1021 

**        upon  trial  of  the  whole  issue  of  fact 10S3 

See  Bbfbbbes  and  Revxrienoss. 

in  ejectment  for  non-payment  of  rent 1507 

Bbforts  of  Casbs— 

of  court  of  appeal  s. 209-21 6 

of  supreme  court. 244-250 

of  foreign  courts  ;  presumptive  evidence  of  foreign  common  law 942 

RB<|TniSTS— 

forfindings;  on  trial  by  court  or  referee 1028 

BBS  AlMTTDICATA— 

when  judgment  dismissing  complaint  does  not  prevent  new  action 1209 

Bbsidbbt — 

where  to  attend  on  taking  of  deposition 886 

who  deemed  in  city  court  of  New  York 8160 

id. ;  for  purposes  of  jury  duty  in  New  York  county 1080 

married  woman ;  when  deemed  a  resident  in  divorce  and  separation 176S 

Bbsionation — ' 

by  testamentary  trustee •■ 2814 

removal  of 2817 

appointment  of  successor 2818 

BXSOLUTIONS — 

of  cities  and  villages ;  how  proved 941 

BXSTITUTIOK — 

when  awarded  on  appeal 1823 

Bbtaxationof  Costs 8264 

BXTUBNS — 

amendment  of 725 

in  replevin,  when  to  be  filed  by  sheriff 1716 

compelling 1 716 

Bbvbrsionbb— 

when  may  be  joined  as  defendant  in  ejectment 1508 

when  may  maintain  action  for  ir jury  done  eetate 1665 

action  by,  after  tenant's  default  in  ejectment  or  dower 1680 

Bxvixw ;  Writ  of— 

known  as  certiwari • 1991 
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for  failure  to  give  new  bond 36M 

contents  and  effect  of  decree  revoking 960^900* 

power  to  appoint  Bnccescor  upon  revocation S0O6 

aacceasor  may    prosecute   official    bond  of  party  whose    letters    have 
been  revoked 2008 

BjCVOCATIOH  of  LbTTXIUS  TBBTAIIXNTAST  and  LBTTEBS  or  ADMimSTBATIOH 

2681-2008 

for  failure  to  eive  new  bond 8SD9 

revocation  of  letters  npon  proof  of  will  or  revocation  of  probate,  etc 268i 

revocation  of  letters  lui  disqualification,  mieccnduct,  etc 2885 

petition  ;  citation  thereupon 2886 

hearing ;  decree 2687 

decree  not  to  affect  testamentary  trusts 2668 

application  by  executor,  etc,  for  revocation  of  letters 2689 

proceedings  thereui)on 2600 

m  what  cases  letters  may  be  revoked  without  a  citation 2081 

remaining  executors  may  act  where  letters  of  one  revoked 2688 

in  other  cases  successor  to  be  appointed 2688 

contents  and  effect  of  decree  revoking  letters 2608,  20M 

power  to  appoint  successor  upon  revocation 2006 

successor  may  prosecute  official  bond  of  party  whose  letters  have  been  re- 
voked    2006 

Sbvocation  of  Probatb 2847-2658 

persons  interested  mav  apply  for 2617 

application  ;  when  to  oe  made 2648 

"            citation  thereupon 2049 

executor,  etc.,  to  suspend  proceedings 2650 

hearing 9851 

decree 9658 

notice  of  decree  of  revocation 2668 

Kbward— 

to  constable  forbidden 8188 

Richmond  County — 

stenographer  for  supreme  and  county  court  in 256 

subpoena  of  city  court  of  New  York  may  be  served  in 

ROGHEBTBB  *,  MUNICIPAL  COUBTOF 

BocKLAND  County— 

stenographer  for  supreme  and  county  courts  of 

Ruijss — 

of  courts  of  record;  how  made  and  re  vised 17 

to  be  published 18 

Salb  undeb  Judombnt  and  Execution  Gbneballt— 

of  real  or  personal  property,  bow  conducted 1242, 1884, 1428, 1417 

sheriff  to  exhibit  property  upon  request  of  creditor 1384 

of  real  property ia«,  1487 

**  redemption  and  liabilities  of  persons  interested 1488-1478 

♦•  notico  of  sale 1484-1486 

*'  certificates  in  duplicate  to  be  made  by  sheriff. 14K 

**  "  to  be  recorded,  etc 1488 

**  title  not  divested  before  deed. 1440 

"  security  upon  sale  by  referee 1248 

**  conveyance  of  partlcalar  interest  to  state  party^s  name. . . .    1244 

I>enional  property,  how  to  be  eofd 1884, 1428 

**  notice  of  sale I4gg 

Hale  undbr  Judgment  and  Execution  in  Justices^  Coubts aOJSS,  8080 

Sale  in  Actions  Relating  to  Real  Propbbtt— 

notice  of 1678 

"    publication  of  adverticement 18T8 

how  sale  made  and  conducted 1878 

who  not  allowed  to  purchase  at '. 1879 

fees  of  referees  on 8297 

Sale  or  Mortgage  of  Decedent's  Real  Pboperty  fob  Debts   and 

Funeral  Ejtpbnses 2741^2801 

what  property  can  be  sold,  etc 2749 

petition,  when  and  by  whom  presented S7B0 

creditor's  time  to  apply  extended  in  certain  capes 2751 

contents  of  petition S762 

proceedings  where  some  of  the  facts  are  unknown....  ........'!  !!.!!!.'.*.'!    S7Q8 
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^AiJB  OB  MoBtoAetf    ol*    JDbcedsnt^s  Seai.  PaoFBBirr  fob  Dxbts  Azn» 

Funeral  JSjavrfeKS—^ontintied,  SBonoiTS 

citr.tlon  tbereapon.  , Si754 

hearing '. 8755 

proof  of  debt  apon  which  judgment,  etc.,  has  been  rendered 2756 

the  last  section  qualified -^757 

decree  to  recite  debts 2758 

what  proof  necessary  for  a  decree 275J 

decree  to  mortgage  or  lease ; 2760 

decree  to  sell 2761 

id.;  when  title  ia  in  controversy 276:i 

id. ;  order  in  which  diiferent  pRrcels  are  to  be  sold 2768 

id. ;  where  undivided  interest  or  precedent  estate  is  created  by  the  will,  etc.  2764 

form  of  decree 2765 

tM>nd  to  be  given  by  executor  or  administrator 2r66 

if  he  refuses,  freeholder  to  be  appointed  to  execute  decree 2767 

order  directing  execution  of  decree 2768 

id. ;  as  to  distmct  parcels  after  appeal 27ri9 

id. ;  not  affected  by  death,  etc 2770 

what  credit  allowed  on  sale 27TI 

mode  of  sale :  notice  thereof • i»772 

distinct  parcels  to  be  sold  separately. 27r3 

who  not  to  purchase 2774 

order  to  vacate  sale ;  resale • 2775 

order  to  confirm  sale ;  conveyance  thereupon. 2776 

when  conveyance  not  to  afllect  purchaser  or  mortgagee  from  heir,  etc 2777 

effect  of  conveyance  in  other  cases 2778 

contract  for  lands ;  how  sold 2779 

id.;  purchaser's  bond  for  payment  thereupon 2790 

id. ;  when  interest  in  part  of  land  under  contract  may  be  sold 2781 

id. ;  effect  of  coaveyance  of  decedent's  interest 2782 

id.;  effect  of  conveyance  of  part 2788 

{purchaser's  title  not  affected hy  certain  irregularities,  etc 2784 

d. ;  presumption  where  records  have  b2en  removed 2786 

proceeds  to  be  paid  into  court ;  effect  thereof 2786 

notice  of  di^trioation  of  proceeds 2787 

bearing  ;  proof  of  further  debts 2J83 

when  sale  of  unsold  property  may  be  directed 2789 

Sroof  of  claims  to  surplus  money 2790 

ecree  for  distribution.  ai)peal 2791 

id.;  county  treasurer  to  distribute. 2792 

distribution ;  how  made 2798 

dower  in  lands  under  contract ;  how  computed 2794 

fund  set  apart  for  dower ;  how  invested,  etc 2795 

id.;  share  oelonging  to  infant,  etc 2793 

effect,  upon  proceedings  under  this  title,  of  an  action  to  foreclose,  etc 2197 

eurplns  money  on  foreclosure  and  other  sales ;  when  paid  to  surrogate 279S 

id.;  how  distributed 27!«9 

securities  and  leases ;  surrogate's  duty  respecting  the  same 2800 

restitution,  for  assets  subsequently  discovered 2801 

allowance  to  executor,  etc •  2563 

id.;  to  be  in  lieu  of  commissions 2564 

8AL.B  OF  Drobdbnt'b  Pbbsonal  Pboprbty  fob  Debts  and  Legaoibs 2717 

SaLV  OB  MOBTOAOB  OF  INFAMT,   LUNATIC,     IdXOT,     OB     HaBITUAX.    DrUMKARD'H 

Ehai*    Pbopbbtv • 2345-23C4 

«ction  to  compel  conveyance.; 28:6 

whomay  maintain  action.... 234G 

judgment;  effect  thereof 2347 

application  to  dispose  of  real  property ;  in  what  cases 2MB 

id.;   by  whom 2349 

contenta  of  petition 2o60 

trust  company  may  be  appointed  special  guardian 2^.52 

bond  of  committee  of  lunatic,  etc. ^J 

Id.;  of  guardian  of  infant fj^ 

bond ;  how  prosecuted *?^ 

reference  to  inquire  into  the  application ^* 

final  order SS 

report  of  sale,  etc **Sy 

certain  sales,  etc.,  prohibited ^^ 

efSoct  of  conveyance,  etc ^^ 

proceeds  of  sale  deemed  real  property ♦** 
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Sale  ob  Mobtoaqb  of  ImrAKT,  Lttnatio,  Isiot,  ob  HAnittTAL  DBinrKAfiD^d 

Rbal  Pbopbbtt— <;on/inu«<l.  SBonom 

Infant  deeme  I  a  ward  of  coort 8880 

diipoeitlon  of  proceeds  ;  accounting 28B1 

particular  CMtates;  when  included  in  eale 9Mi 

id. ;  when  belonging  to  infant,  etc 2:j68 

debts  of  infant,  etc.,  to  be  paid  equally 8964 

Salb  OF  CoBPOBATX  Rkal  Pbofbbtt 8390-3807 

tiATISFAOTIOH  OF  JUDOM BNT 1261-U?i 

Scandalous  Matteb— 

mi^  be  stricken  out  of  pleading • •• MS 

FtrmcNKCTiLPT,  GxTT  GouBT  OF 3308,  note 

8ciB?e  Facias— 

writ  of  abolished IMS 

Seal— 

presumptiye  evidence  of  consideration 840 

certificate  of  authentication  to  be  sealed 968 

when  no  seal  required  to  certified  copy  of  order 960 

may  be  impressed  directly  upon  paper 980 

stale  writs  to  be  issued  under. 199! 

seals  of  courts  and  counties 87, 80 

Sbabch— 

official  certificate  of,  when  evidence 921 

what  public  officers  to  make  upon  request  and  penalty  for  refusal 961 

to  be  f  umibhcd  without  charge  to  certain  enumerated  officers 8890 

Sbcbbtaby  of  Statb^ 

copiesof  papers  on  file  in  office  of,  when  evidence '. 988 

Sbcitbitt — 

when  not  required  in  actions  bj  people  or  municipal  corporations 1990 

deposit  of,  to  reduce  penalty  of  executors,  administrators,  or  guardian's 

bond iS06 

See  Bonds  and  Undbbtakings. 

Sbcubity  fob  Alimony— 

husband  may  be  required  to  give 1778 

itequestraiion  for  failure 1778 

payment  enforceable  by  contempt  proceedings 1778 

Sbcurity  fob  Costs— 

when  defendant  may  require. 88(0 

id.:  afteraction  commenced 8869 

the  last  two  sections  oualified 8879 

id ;  in  actions  by  and  against  executors,  etc 8871 

order  to  give  security 8878 

requisites  of  undertaking 8878 

notice  of  exception  ;  id.,  of  justification 8874 

justification  of  sureties  ;  allowance  of  undertaking 8875 

order  to  give  additional  security;  proceedings S876 

effect  of  failure  to  obey  order  to  give  security 8877 

liability  of  attorney  for  costs  in  certain  actions 8878 

title  applicable  to  special  proceedings 8879 

noticeofjugtlflcation  of  sureties  in  city  court  of  New  York,  when  to  be 

served 8161 

Sblxct  Schools  and  Agadbhibs— 

exempted  from  certain  provisions  relative  to  corporstions 1804 

Sbpab&tion  ;  Action  fob— 

for  what  causes 1788 

when  maintainable 1768 

complaint 1764 

answer 1786 

judgment ;  custody  and  maintenance  of  children,  provision  for  plaintiff. . . . 

1706,  1771, 1778 

\          '^          revocation  of  judgment  on  application  of  parties 1767 

married  woman,  when  deemed  aresident 1768 

final  judgment  in  ;  may  award  costs 1769 

alimony,  counsel  fees,  etc..  In 1700, 1778 

coantcrclaim  may  be  intcrpoBcd  in 1770 

husband  uir.y  bo  i  equired  to  give  security  for  alimony 1778 

payment  enforceable  by  contempt  proceedings 1778 

judgment  not  to  be  rendered  on  default  in  action  for,  except,  etc 1774 

summons ;  requisites .  1774 
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action  by  judgment  craditor  to  Beqnestrate  property  of  corporation  after 

retnm of  nnsatlfifled  execution 2784 

6KBTICB  or  PAFBBS  GKNSRAIiLT— 

paper  may  be  served  personally 798 

otner  modes  of  seryice 797 

when  throogh  poet-office 798 

When  paper  to  oe  serred  on  attorney ;  when  service  not  required 7i>9 

when  senrlce  may  be  made  on  clerk,  for  non-resident 800 

service  In  New  York  city 801 

this  article  not  applicable  to  service  of  sommons,  etc 802 

SKBVTcnB  OF  FAjntm  nc  PABTiotnuAB  Courts  and  Casbs— 

upon  attorney  of  adjoining  state 80 

npon  prisoner 131, 138 

summons ;  how  to  be  made  fn  courts  of  record 4% 

**  personal  service 42&-4d4 

••  proof  of • 484 

**  substituted  service  generally  4S6-445 

**  "  fii  city  court  of  New  York 8165,8170 

•*  service  Injustices^  courts 8878-2885 

"  "         district  courts  of  New  York 8808 

••  ••        city  court  of  Yonkers 8806 

"  where  attachment  has  been  granted 838 

••^  "  "  in  justices' courts 8918 

snbpcena  generally 868,  854 

^*       in  surrogates*  courts 2588 

•*       in  justices' courts 2970 

sabpoena  in  maym's  court  of  Hudson  and  recorder's  court  of  Utica  and 

Oswego 8901 

affidavit  or  service  of  notice,  when  evidence 937 

service  of  state  writ,  how  made 1929 

*•        habeas  corpus 2000 

**        writ  of  certiorari  to  review  decision  of  inferior  tribunal 8130 

"        citations  in  surrogates'  courts 2519-8538 

**        notices  in  city  court  of  New  York. 3161 

"         pleadings  **  , 8166 

Bbsciok  Laws— 

changes  of  names  to  be  published  in ., 8418 

BmrriNa  JxTDGMsirrs  Abids— 
See  Vacatino  Jttdqmest, 

"judicial  settlement"  defined , 2514 

See  AcoouNTTiNGS  nc  Subbooatbs'  Courts. 

SSTTLBMBNT  OV  ACTION-' 

costs  upon , 826() 

SSTTLBMBKT  OF  CaSB— 

when  case  necessary,  how  made  and  settled 997 

SSYBBANOB  OF  AOTION— 

when  coart  may  order , ...^     611 

{»racflce  respecting..... 1880 
n  ejectment 1516-1518,1588,1583 

Sham  Dbfbnsbs— 

may  be  stricken  out 688 

Sham  Plxadings— 

notice  of  motion  to  strike  out  in  city  court  of  New  York  ;  time  to  serve ....    8181 

Sheriff— 

not  to  practice  as  attorney 89 

liability  of,  as  bail 587,595 

amending  return  of 725 

duties  o^enerally  on  formation  of  trial  jury 1178-1174 

in  New  York  county  to  notify  jurors  drawn 1106 

id.;  as  to  kings  county 1146, 1148 

and  assistants,  not  to  purchase  at  execution  sale 1387 

when  under  sherifl  to  enforce  execution 1388 

rights  of  indemnitors  of,  on  levy  and  sale  of  personal  property  under  exe- 

cnUon 1481-14S5 

liability,  in  proceedings,  to  collect  fine 8800 

fees  of ,  to  be  taxed  on  demand , 3887 

**      eonmerated... ».,..i,,.......,....,. ,..,,,,..., ..8807,    ' 
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BBMRxrr—eonHnwd.  SMonsM 

fe^  of,  how  collected. m 

See  also  Cobonib,  Incoxino  akd  Outgoing  Shxbtff,  Jail  LiBrBTiss, 
Mandatks  ;  BxBouTioN  or  G»rHiAzxT«  Kamdatu  Aoaihss   thb 
Pbbsoh. 
Sssbiff's  Boin>— 

BuitiDpon 188(^18BS 

StDBBIFF^B   DkXD — 

on  sale  nnder  ezecntion 1440, 1471-1478 

title  to  real  property  not  diveated,  before 1410 

Shxbiff's  Jubt— 

to  tnr  claim  of  third  person  to  property  seized 108,108 

in  New  York  coanty  ;  how  selected,  etc Hit 

BiTTIKOB  OF  COUBTS • 81-46 

See  CouBTS. 

StAMUKR— 

pleadings  In 8B 

Slandxb  Imputino  Uvohastitt— 

not  necessary  to  prove  special  damages 1908 

when  damages  are  woman's  separate  property • • ••  1907 

Sfkcial  Ouabdiak— 
See  QuABDiAN,  xto. 

SrxciAL  Ouabdiak  ik  Subbooatbs*  Coubtb— 

when  to  be  appointed • ••••  SS80 

notice  of  proce^ings  to  appoint 8581 

clerk  in  surrogate's  court,  when  not  to  act  as SSll 

Bfkcial  Pbockxdikg —  •  I 

defined 8884        I 

refers  to  a  civil  proceeding 8848 

substitution  of  one  officer  for  another  in 58-^        i 

power  of  county  judge  in 848        ( 

provisions  relative  to  substituted  service  applicable  to 488 

returns  and  papers  in ;  where  to  be  filed 885 

penalty  for  furor's  neglect 1186 

sheriff,  when  to  take  charge  of  jury 1198 

notice  of  fine  to  juror 1197 

'*       return U98 

"       collection  or  remission  of  fine 1188 

appeal  to  general  term  of  supreme  or  superior  city  court  in 1888-1861 

to  recover  real  property,  not  to  be  taken  except  as  authorized,  etc 1888 

rules  as  to  secorlVy  for  costs  applicable  to 8838 

commission  to  take  testimony  in 888 

8p8oiAi.TnHt—  

when  motion  for  new  trial  to  be  at 1888 

Bpkcial  Vjbbdict— 

defined 1188 

motion  for  judgment  upon 1888 

State— 

no  security  necessary  on  appeal  by Via 

assessment  of  damages  for  lands  taken  by ^^'^'fiS 

cel'tain  state  officers  entitled  to  searches  without  charge *" 

State  Officbbs— 

injunctions  aorainst • 

Statk  Rbpobtbrt— 

is  the  reporter  of  court  of  appeals 

duties 2P 

not  to  be  Interested  in  publicaMon ;  contracts  for  publication 311 

copyright  of  reports —  < 25 

secretary  of  state  to  distribute  reports 818 

unreported  decisions,  etc. ,  to  be  delivered  by  reporter  to  successor 814 

opinions,  etc.,  not  to  be  delivered  exoent,  etc. 816 

certain  opinions  to  be  deposited  with  clerk 810 

State  Writs  Gekerallt— 

enumerated 1981 

to  be  nnder  seal  of  court 1998 

.   at  whose  instance  issued 1998 

relator,  when  joined  with  people ;  parties  how  styled 1894 

parties  may  appear  by  attorney 1998 

allowance  to  be  indorsed  and  sisrned 1898 

final  order;  certain  proceedings  same  as  in  actijpoe 198y 
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Witt;  wlienx(%tun)«blQ..,.^^^ji^jM:jj^ • ••••«•«*.» 1M6 

**     howcenrecl,...*!*^'^           ■      '-^ 1890 

«           "         when  person  coiioeal«liiBiflelf,ele S008 

**     habew.oorpoD,  bow  served,  fees  and  nndftrtaking,  when  required. . . .  9000 

**                **           peraoix  served  to  obey M04 

•*               "           time  of  retnmin£ 8000 

*'     fees  to  persons  no b  officers 20O1 

»     last  two  seeaonsqoAUAed , SOOS 

eoets— punishment  for  non-payment. 9007 

See  also  P«orLi ;  8fboiai<  Fnooannnrss  IwmsuTJO  bx  Statb  Wbit. 


private  statute ;  how  pleaded.  690 

in  general  .bow  proved 989 

orainances  of  cities  and  villages,  how  proved 941 

of  foreign  state,  bow  proved 949 

Btat— 

vrhen  appeal  effects 1810 

when  not  reckoned  in  time  to  issue  execution. . : 1889 

when  not  to  exceed  twenty  days 775 

Stenooraphxbs—  ^ 

quAuncations »... • •••••• 82 

■eneral  duties;  when  to  fllenotes 83 

takenotesof  all  rulings 83 

to  furnish  oertified  transcript  of  minutes 83 

notes  ;  bow  preserved  when  written  out « 84 

*'      when  may  be  treated  as  mhiutes  of  judge 1007 

to  furnish  Judge  with  copies  of  proceedings  grSnitonaly 85 

id. ;  to  others  for  compensation 86 

enpervisors  t6  provide  for  compensation. • 88 

fees 8311 

tienogrtg^hers  in  parHcular  eourtt^ 

city  court  of  New  Tbrk 889 

county  courts. 868-461 

id. ;  and  court  of  Sessions  in  fflngs  county 359 

supreme  court , 951-269 

enrrogates^'courts 9541-9549 

Stock— 

levy  upon  under  attachment ,...»• «...., 646»647 

SrocKHOLDnBiB ;  Suits  bt  and  Against— 

actions  by  against  directors,  etc.,  for  misconduct,  ebe. 1781-1788 

SlWSHOLDBB— 

^hen  may  apply  for  leave  to  bring  action  to  di88oI«'e  corporation 1786 

when  may  be  made  parties  in  action  to  dissolve  coi'poration 1790 

when  separate  action  ma^  be  maintained  to  enforc  •  their  liability 1791 

luroceedings  m  either  action 1793 

jvdgmentTn  action  to  dissolve  corporation  or  enf <%«e  individual  liability  of 

stockholders. ^ 1798 

vnpaid  subscriptions  to  stock  may  be  ordered  p«ild. 1794 

liabilities  of  directors  and  stockholders  may  b«  enforced 1795 

misnomer  in  action  against » . , . « 1813 

SVOOK  SUBSOBIFTIONB— 

proceedings  to  enforce  payment  of 1794, 1796 

Stsuok  Jubt 1068-1071 

Submissiok  of  Contbovbbst— 

how  made 1979 

papers  to  be  filed  ;  controversy  thereapon  becomes  an  action 1980 

subsequent  proceedings  regulated 1981 

SUBrCBNA— 

courts  of  record  have  power  f  o  issue 7 

from  city  court  of  New  York ;  where  can  be  served 888 

-   mode  of  serving  subpoena  issued  out  of  court... 859 

■    penalty  for  disobedience 858 

subpoena  to  be  issued  by  iudge,  etc KS4 

•    penalty  for  disobeying  subpoena ;  warrant  for  witness 866 

when  witness  to  be  imprisoned 856 

contents  of  warrant , 867 

to  whom  di rected ;  how  executed ^ 858 

^pialiflcation  of  preceding  sections 869 

witnesd  exempt  from  arrest 860 

when  to  be discbaiged  from  arrest ,..«.. • t 801 
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bywhomwitDessmajlMdlflehaifed..* 

arrest,  when  yoid  ;  penallj 86S 

sheriff  not  to  be  liaDle,iiiileMaiB€laTiti8  made 8M 

application  of  foregoing  proTiaions  to  Judgments 865 

records  not  to  be  removed  by  virtue  of  subpoena  duces  tecum 866 

id ;  books  of  account. . . .-. , 807 

books,  etc.,  of  COTporation^  how  produced 868 

vrhen  personal  attendance  not  required  by  subpoena  duces  tecum *  869 

proof  of  service  in  surrogates*  courts 9B8M 

service  of  in  mayor*s  court  of  Hudson  and  recorder's  courts  of  Utica  and 

Oswego SM 

Bee  also  Dbposition. 

QUBPaSNA  IN  JUSTIOB'S  COITBTS SMO-8979 

blank  may  be  left  in,  for  witnesses*  names 8135 

general  requisites  ofmandates  in  Justices*  courts 81S5 

SUBBCBIBINO  WITNESS  TO  WiLL— 

action  by  against  legatees,  etc.,  for  share  in  property 1868 

Subscriptions  to  Stock— 

proceedings  to  enforce  payment  of « ^  17M 

SUBSTITUTXDOSBVICE— 

order  for  service  of  summons  when  defendant  not  found,  etc 485 

how  service  must  be  made.... , 436 

papers  to  be  filed ;  nroof  of  service 487 

cases  in  which  service  of  summons  by  publication,  etc.,  may  be  ordered. . .  488 

papers  upon  which  order  for  publication  may  be  made 489 

DT  whom  order  may  be  made;  contents  of 440 

when  publication  must  be  commenced ;  when  service  deemed  complete. . .  441 

Kpers  to  be  filed :  notice  to  defendant 443 

;  when  service  is  made  without  the  state 418 

Sroof  of  service 444 

efendant  when  allowed  to  defend 4tf 

judffment  limited  to  attached  property 707 

appucation  for  Judgment  in  cases  of 1216 

summons  in  partition 1541 

proceedings  m  cases  of  ,  in  attachment  in  justices*  court 2918 

**           replevin  in  Justices*  courts  in  cases  of 2988 

Substitution^ 

of  one  ofilcerf6r  another  in  special  proceeding 68-4S8 

Substitution  or  iDBUNiroBa— 

upon  levy  under  execution 1421-14tt 

SuccKSsivx  Lbttebs  in  Subbogatb*8  Coubt— 

time,  how  reckoned  upon '. , 

SUCOBSSOBr^ 

may  be  appointed  by  surrogate  upon  revocation  of  letters  i 

**     compel  accoanting 2605 

••    prosecute  ofilclal  bond. 2606 

accounting  by,  of  deceased  executor,  administrator,  guardian   or  testa- 

memary  trustee 9606 

may  prosecute  bond , 2606 

action  on  executor*B,  etc.,  bond  when  no  successor  appointed 2^ 

of  removed  executor 2692,  l 

SxnrFOLK  Countt— 

stenographer  for  supreme  and  coun^  court  in 

SUXICABT  PbOCEBDINGS  TO  ReOOVBB  FOS8B88ION  OV  BViJL  Pbofxbtt  . . . 

when  tenant  may  be  removed 

person  holding  over  land  sold,  etc.,  may  be  removed 

Id. ;  in  case  or^forcible  entry  or  detainer 

application  ;  to  whom  made 

petition  by  person  entitled  to  possession 

notice  to  be  given  in  certain  cases 

petition  by  neighbor  of  bawdy-house,  etc 2887 

precept 2888 

Id.;  in  New  York  city 2889 

id. ;  how  served 2210 

duty  of  person  to  whom  copy  of  precept  is  delivered 2941 

when  precept  to  be  served  on  landlord  of  bawdy-  house,  etc tMi 

proof  of  service  of  precept 2248 

answer .                          .  044 
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SmncAfirr  VBOcsMimtQa  to  Rkooyxb  Pomsssiok  or  Rial  TwnFaaerr—conHnuea. 

nonoRf 

iflBues  npon  forcittle  entry  or  detainer. .. '. 2245 

in  N.Y.diatrict  court,  canse  may  be  transferred  to  another  coort  for  trial.  8M6 

trial 2847 

sdjonmmeBt. S848 

ilnal  Older  upon  trial 2049 

amount  of  costs ;  how  collected ffiSO 

V      warrant  to  dispossess  defendant ^V: 8251 

\     ezecationof  warrant ?:.;. 2268 

when  warrant  cancels  lease ;  exertion .v:.t 2258 

'     warrant ;  when  and  how  stayed V..*. 2254 

nndertanne;  how  disposed  of 2255 

redemption  oy  lessee 2256 

id.;  by  creditor  of  lessee 2267 

I     the  last  two  sections  qualifled 2258 

order  to  be  made  thereupon ;  liability  of  person  ledeeming 2250 

appeal •. 2260 

effect  of  appeal  limited  in  certain  cases « 2261 

warrant ;  now  stayed  on  appeal 2268 

appellate  court  may  award  restitation ;  action  for  damages 2268 

application  of  this  title ;  eifect  of  final  order 22G4 

how  proceedings  under  this  title  to  be  stayed 2266 

Sumioir— 

defined, 'with  respect  to  procuring  the  attendance  of  a  juror 8848 

Simiioirs-- 

action  to  be  commenced  by 415 

time  when  court  acquires  jnrisdiction. 416 

requisiteB  of  summons 417 

form  0* 418 

service  of  copy  complaint  or  notice  with  summons;   consequences  of 

faOure 418 

cases  where  such  senrioe  must  be  made 420 

appearance  of  defendant 481 

when  defendant  must  answer  at  time  of  appearing 428 

notioe  of  no  personal  claim ;  effect  of  service  thereof 428 

eifect  of  voluntary  appearance 424 

summons;  when  and  ov  whom  served ;  sherifTs  duty 425 

bow  personal  service  of  summons  made  upon  a  natural  person 426 

id . ;  m  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially  declared. .  .487, 428 

id. :  when  delivery  of  copy  to  lunatic  dispensed  with 4$i9 

desienation.  by  a  resident,  of  a  person  upon  whom  to  serve  a  snmmona 

during  his  pbsence ;  effect  and  revocation  thereof 480 

how  personid  service  of  summons  made  upon  a  domestic  corporation 431 

Id . ;  upon  a  foreign  corporation : 488. 

service  of  process,  etc.,  to  commence  a  special  proceeding 488 

proof  of  service  of  summons,  etc.,  howmade 484 

anbetituted  service 486-445 

when  defendant  may  be  designated  by  fictitious  name 451 

supplemental  summons ;  when  to  be  issued ,..  458 

service  of ;  where  attachment  has  been  granted 688 

dismissal  of  action  for  failure  to  serve  necessary  party 8^1 

and  pleadings  to  be  filed 824 

served  by  publication,  etc.,  in  partition  ;  what  to  state 1541 

in  matrimonial  actions  judgment  not  to  be  taken  by  default  unless  sum- 
mons has  prescribed  notice  upon  it . .  1774 

service  and  requirites  in  actions  to  recover  penalty  or  forfeiture 1805-1898 

Summons  m  Citt  Counrof  Naw  Yobk 8165 

when  order  for  substituted  service  may  be  granted  in 8166, 8170 

SnilXOKS  IN  OiTT  COUBT  OF  TONKNBS hSOR 

SumcoNs  IN  DisTBiOT  CouBTB  OF  Nbw  Yobx 8208 

Sum  ICONS  in  Justiobs^  Courts 2876-2885 

Sunday— 

courts  not  to  sit  on,  except  in  special  cases 6 

fluFKKioB  Citt  Coui:ts— 

enumerated 8848 

powers  of 3*1 

nneral  jurisdiction 268 

oomestic  cocporatioiu,  etc.,  when  deemed  residents,  etc 864 


Bufjoiob  Citt  Coww  «ii«hm«I.  nofMMift 

where  there  are  two  or  more  defendants 965 

Srledlction  to  be  preamned ;  want  of  Iqiladietkm  matter  of  defense. SIM 

risdictlon.  etc.,  to  beco-eactensiTe  witJ^  thalof  supreme  oonrt 907 

.:  in  special  proceedings  ont  of  court 968 

actions,  efd.,  ma/  be  removed*  into  snpremo  conrt 269 

where,  and  i.i  .mit  cases',  order  for  removal  to  be  granted 970 

appeal  fW>m'  rrder  6f  removal.' •  971 

oraer  to  staj  proceedings  to  prbcnre  removal 9«2 

removal  to  sopreUie  Cottrt^  Wnen  jiidges  of  city  conrt  cannot  act 878 

removal  from  stipreme  court  to  snperior  city  court  by  consent 974 

duty  of  clerks  when r^movial' made ..••.•• •  97S 

removal  not  to  affect  validity  of  former  proceedings,  etc ^....  978 

when  county  ludgemay  ma1t6  oMer 977 

power  to  sena  process  to  any  couni^ 978 

proceedings  commen<!ed  before  one  judge  may  be  continued  before  anr 

other 979 

appointment  of  teirms,  etc • 980 

general  terms,  by  whom  held,  etc 981 

uL;  special  and  iiial  terms 982 

new  records,  etc.,  in  place  of  those  mutflated  or  injured..... 98S 

clerks  and  deputy-clerks 964 

specialdeputy-derks....;.:  : 985 

appeals  Itom 13«-1865 

clerks  of  to  account  for  fees .....,..,.•.•....••*.••* 8884 

SU^BBXOB  COUHT  OV  BtTIVALO— 

a  superior  c  i  ty  court 8848 

powers  of  j  adges  to  make  orders  in  matters  pending  in  supreme  court 940 

i proceedings  in  mar  be  continued  beforeanother  Judge 979 

(urisdiction :..... 298 

d. ;  in  special  proceedings 993 

exclusive  powers  in  certun  cases 994 

court  to  consist  of  three  judges ;  chief  Judge • 295 

number  of  general  and  trial  terms ^)6 

Issues  of  law  to  be  tried  at  general  term 987 

clerk  may  charge  fees 996 

deputy  clerk  and  special  deputy  clerk 999 

stenographer , 800 

crier..... 801 

sheriff,  constables,  etc.,  to  attend  court ;  special  powers  in  contempt  cases, 

etc 802 

assessors  to  return  Jury-list ;  qualifications  of  trial  Jurors 903 

drawing  trial  jurors «. 804 

notiftiog  trial  jurors ;  their  fees 805 

additional  jurors  may  be  ordered 806 

SUFBRIOB  COUBT  OV  CiTT  OV  NXW  YOBKr- 

Jurisdiction 986 

t       to  consist  of  six  judges ;  chiefjustice 987 

clerks  and  assistants 988 

stenographer  :  duties  and  compensation 289 

^»             for  extra  term 990 

criers 291 

SUPBBSXDBAS — 

unless  defend  ant  charged  in  execution,  etc 699 

SUPBBVISOBS— 

no  security  necessary  on  appeals  by  boards  of 1818 

fiUPPUCXBNTAL  PUBAOlXeS— 

when  allowed 644 

SUPLBXBMTABT  PBOOBSDiKGS 9488-9471 

pri>ceedina8  to  compel  examination  o/JudfftnerU  deUoTt  and  qf  hi$  debtor 

Of  oatwee ...•...•••.•.•....•..•.••••.»•••••••..•.••.•.••..•..••....•  •  jpWHf~*ww 

the  different  remedies  under  this  title 2488 

nature  of  the  remedies ;  review  of  orders 2488 

what  judge  m^  f  entertain  the  proceedings , 9484 

order  to  examine  judgment  debtor  after  return  of  execution 9435 

id.;  before  return  of  e::ecution 2486 

warrant  of  arrest  f  -".'tend  of  ord^r '. 84S7 

Id.;  after  the  order  hr  3  been  made « 9488 

■  warrant;  how  vacated, otc. t ••••••  •«*t». »%•« 94W 
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SucrusMENTART  PBOCBBDiNas— ^^n/invedT.  sscrioNa 

undertaking  may  be  required,  etc « * . . « 2 140 

order  to  examine  person  having  property,  etc.,  of  judgment  debtor. 2441 

either  order  may  require  attendance  before  a  referee 2442 

reference  may  be  ordered  at  any  time 2443 

proceedings  Upon  examination  ;  adjoomment 2444 

referee  to  oe  sworn 2445 

order  permitting  person  indebted  to  pay  debt  to  sheriff 2446 

order  Tequiring  aelivery  of  money  or  property  to  sheriff  or  receiver 2447 

duty  of  the  sheriff 2448 

bow  money  or  property  applied  to  pay  the  judgment 2449 

lialance  to  be  paid  or  delivered  to  judgment  debtor,  etc 2460 

judge  may  enjoin  transrer,  etc.,  of  property .^61 

mode  of  service  of  certain  orders 8462 

eerviceof  a  warrant 2458 

Low  proceedings  discontinued  or  dismissed  2454 

costs  to  j  iidgment  creditor . , 2455 

id. ;  to  lodgment  debtor,  etc 2456 

disobemence  to  order ;  how  punished 2457 

upon  what  judgment,  and  to  what  county,  the  execution  must  have  issued .  2458 

in  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend  2459 

no  person  excused  from  answeriog  on  the  ground  of  fraud 2460 

proceedings  where  judgment  is  against  joint  debtors 2461 

proceedings  commence  before  one  judge  may  be  continued  before  another  2462 

cases  where  this  chapter  is  not  applicable ;  what  property  cannot  be  reached  2463 

ihi  receiver 2464-2471 

when  and  how  receiver  may  be  appointed 2464 

notice  to  other  creditors 2465 

only  one  receiver  to  be  appointed ;  former  receivership  may  be  extended  . .  2466 

order  to  be  filed  and  recorded 2467 

when  property  is  vested  in  receiver 2468 

how  receiver's  title  to  personal  property  extended  by  relation 2469 

county  clerk  to  record  orders,  etc.;  penalty  for  n^lect 2470 

receiver  to  be  subject  to  control  of  court 2471 

receiver  may  sue  in  justices  ^  courts 2866 

Supplemental  SuMicoirs-* 

when  to  be  issued 468 

Support— 

of  prisoners  committed  under  civil  process 119 

SUFFBE^SIOK  OP  CoJUflSSION  TO  TiJUB  TESTIMOITT blO 

Supreme  Court — 

general  jurisdiction  of 217 

may  change  place  of  trial  of  actions  pending  in  other  courts 218 

judicial  departments ;  general  terms 219 

presiding  and  associate  justices ;  how  long  to  act. 220 

vacancies  ;  how  filled 221 

assignment  of  duties  to  justice  whose  designation  is  revoked 232 

desi^ation,  etc.,  to  be  filed  with  secretary  of  state 223 

presiding  and  associate  justices  may  act  out  of  their  departments 224 

times  ana  places  of  holmng  general  terms  how  appointed 225 

appointment  to  be  published. 226 

appolatment  may  be  made  or  filed  after  the  prescribed  time 227 

when  associate  justice  to  preside,  etc 228 

general  term,  held  by  two  justices ;  re-argument,  etc 280 

when  cause  to  be  heard  in  another  department 281 

appointments^of  special  terms,  circuit  courts,  and  courts  of  oyer  and  ter- 
miner.   282 

publication  of  appointaients 283 

governor  may  appoint  extraordinary  terms ;  justices  to  hold  them 234 

general  powers  cad  duties  of  justices 2$5 

governor  laay  appoint  in  New  York  city  judge  of  other  court  to  hold  terms.  280 

governor  to  designate  justices  to  hold  courts  in  certain  cases 287 

place  of  holding  the  terms 288 

special  terms  adjourned  to  chambers ;  trials  thereat 289 

judges  of  superior  court  of  Buffalo  may  make<»derB 240 

what  judges  may  perform  duties  of  justice  at  chambers : 241 

officers  required  to  attend  general  term ;  sheriff*s  duty 242 

fees  of  sncn  officers  ;  how  paid 248 

supreme  court  reporter .'244-260 
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steiM^npbon  in raiireine  court •....•••• 852—202 

remoYAl  to,  of  action  pending  in  anperior  city  ooort 969 

removal  by  to  aaperior  city  court 274 

remoral  to  of  action  pendlnft  in  city  coort  of  New  York. 819 

removals  from  county  court  313-346 

motions  in  ;  where  to  be  tieard 789 

consolidation  of  actions  after  removal  to  supreme  court 818 

transfer  of  aotions  in  mayor's  court  of  Hudson,  and  recorder's  court  of  Utlca 

and  Oswego.. ....3197-8199 

county  cleric  ia  clerk  of 8848 

See  also  Afpbai.  GmnRALLT,  Appbal  to  Suphbhs  Coubt  nton  an  Ih- 
ranion  Coubt. 

SvFBBini  Coubt  Rbpobtbb— 

designation  of jM4 

term  of  office ;  bow  appointed  and  removed 245 

meeting  for  appointment  or  removal S46 

special  meeting  for  the  same  purpose MT 

Supers  and  opioiona  to  be  furnished  to  the  reporter 948 
uty  of  reporter  ;  no  salary  to  be  paid  to  him 949 

price  of  the  volumes  of  reports ••••• •••••••••• 8GD 

may  publish  advance  sheets  at  limited  price 360 


Bee  BoHDS  Aim  TTitdbbtakinos.  . 

Bubbtixb  in  Subbooatbs'  Coubts—  ^ 

deposit  of  securities  to  reduce  penalty  of  executory  administrator's  or 

guardian's  bonds S505 

sureties  liable  for  money,  etc.,  received  in  anj  capacity 2696 

when  new  bond  or  new  rareties  may  be  required «• 2697,  2S06 

removal  for  fail uro  to  give  new  bond 2509 

application  of  sureties  for  release  asto  future  breaches 2600 

oraer  releasing  sureties 2001 

'  removal  for  fulure  to  give  new  bond •• 2001 

SUBFLUS  MONXTS— 

disposition  of  in  foreclosure  of  mortgage  by  action 1088 

••  •♦  "  ^*  advertisement 2404-2409 

BUBBENDBB  OF  BAIt •... #•• 501-^94 

Bee  Abbxst. 

SUBBOQATB-  :.-^^:J^^f.^^  .         -  .  .••«-.-.- 

the  term  **  surrogate '*  defined • 2514 

father  or  son  of,  when  not  to  practice ••  •  • S629 

surrogate  and  acting  surrogate ;  their  official  designations a48S 

vacancy  or  disability,  who  to  act  as  surrogate 2494 

if  surrogate  disqualified*  who  to  act 2486 

Id.;  in  New  Tork  county 2486 

proof  of  authority. 3487 

Id.;  when  and  how  made 84« 

how  authority  superseded  .■  3489 

firoceedings  in  Kew  York  and  Kings  counties  regulated 2490 

.  d.;  transfer  of  proceedings  to  surrogate's  court 3491 

temporary  surrogate:  when  supervisors  appoint 2493 

Id.;  compensation....  3498 

.  Id,;  acts,  etc.,  whereandhow  recorded 9424 

surrogate;  whennottobe  counsel,  etc 2496 

surrogate;  when  disqualified -  2496 

disqualification;  when  objection  must  be  taken 3497 

books  to  be  kept  by  surrogate 3498-3499 

books  and  papers  to  be  preserved  and  bonds  filed 2600 

when  fees  not  to  be  charged;  reportoffees 2601 

what  papers  to  be  transmitted  to  Secretary  of  State;  expenses  thereof. .  2608 

fees,  when  and  for  what  may  charge .  ""^ 

BuBBOoATXs' Boin>—  • 

action  upon 

SuBBooATxs'  Coubts— 


Juti9dieH(moftheeourtand<nith4>fiiy(ifth4turroffate • 

geneml  Jurisdiction  of 

presumption  of  jurisdicti(m •  ...«.    9478 

jmrisdiction  not  lost  by  defect  in  records-amendment , 2474 

effectof  exercise  of  Jurisdiction ••..*• 
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ej^clnaive jnrifldiction • «476 

concanent  jarisdiction  of  two  or  molw  sttrrogiMfl ^77 

jurisdiction,  liow  affected  by  locality  of  debts S478 

ifurisdiction  in  new  or  altered  county  S479 
d. :  transfer  of  proceedings  to  proper  cooi^ 2480 

incidental  powers  of  ttie  snrro|j[ate S481 

applicatioti  of  cnapter :  oonArmation  of  preyions  acts 4 ...... .    2482 

derkt;  wUnographers;  miteeUaneoui  premiums *.. ». 3504-2614 

•nrrogate'scourt  always  open  for  biuiaess** 2£04 

.  wlien  sarrooate  to  attend..... •    2606 

when  and  where  Qonrtbeld  by  eonnty  judge 2606 

seal 2507 

clerks  in  snrrogate's  oflloe 2508 

clerk  of  surrogate's  court;  how  appointed:  his  powers 25c>9 

ftdditk>aal  powers  of  clerk  of  surrogate'soourt  of  Kings  county 2610 

surrogate  Uablefor  clerk's  acts.... 2611 

stenographer  for  surrogate'a  courts  in  Kew  York  and  Kings 251 2 

in  other  counties 2513 

definition  of  expressions  used  in  this  chapter 2.514 

duties  of   stenographers 2541-2543 

process  anA  serVice  thereof 2516-  8527 

^^         publication  of  citation,  etc 8535,8636 

«i|>p(»mnce  and  Joinder  of  issue 8527-8532 

ploAdin^  and  TeriUca  tion 8588-8686 

amendmen  ts,  etc 8588 

miscellaneous  rules  of  practice 8587,2538 

hearing  /  including  trial  by  jury  and  r^ertnee. 858d-8549 

testimony  of  aged,  sick,  or  infirm  witness 8589 

id. ;  in  another  county 8540 

duty  of  stenographer 8541 

how  minutes  of  testimony  authenticated ; 8548 

id. ;  to  be  bound  in  volumes,  etc 8548 

bequest,  etc.,  does  not  disqualify,  etc.,  witness 8544 

exceptions  upon  a  trial  2545 

surroeate  may  refer  queetion  of  fact,  or  account 8646 

trialbyjury:  when  ordered 2547 

Id. ;  how  reviewed 8548 

appeal  from  <vder  thereupon 2.549 

wireet  and  orders  and  ikforeement  thereqf;  costs  and  fees 2550-8567 

Aeflnition  of ''final order,"  etc ' 25.^ 

decree  settling  an  account  to  contain  summary  thereof 9651 

decree  or  order ;  when  evidence  of  assets 2568 

decree  for  money ;  how  docketed 8658 

enforcement  of  decree 8654, 8555 

definition  of  *' order'*;  how  enforced 8566 

costs 2567-2661 

additional  allowance  in  settling  accounts 2668 

aUowance  upon  sale  of  real  property 2563 

id.:  no  commissions  allowed 2G64 

ftes 2565-8567 

appeal  f rotti  Surrogate's  court 8668-2569 

provisions  relating  generally  to  letters  ;  and  generally  to  executors^  adnUn- 

istratoH^  guardians  and  testamentary  trustees  2590-8610 

requisites  of  letters 8590 

their  effect.... 8591 

priority  among  different  letters 8598 

time,  how  reckoned  upon  successive  letters 8598 

official  oaths  of  executors,  etc 8594 

deposit  of  securities  to  reduce  penalty  of  bond 8595 

cureties  liable  for  money,  etc.,  received  in  another  capacity 8596 

when  new  bond  or  new  sureties  may  be  required 2697 

id. ;  how  principal  may  be  required  to  give  a  new  bond,  etc 2596 

decree  revoking  letters  for  failure  to  give  new  bond 2509 

sureties  may  apply  to  be  released  as  to  future  breaches 8600 

release  of  old  sureties  on  the  giving  of  new 8601 

surrogate  may  direct  as  to  custody,  where  co-executors,  etc.,  disagree 2602 

effect  and  contents  of  decree  revoking  letters ,-•    8608 

lytie  last  section  qualified. ^ .  ^  ^ ......  j.  ,.,>««.«..«........ 8IM 
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BuKBooATss*  CoWM^'^onHnued,  sxononr 

eaccesBor  may  be  appointed,  and  may  compel  aecoimifng,  etc 9M 

aooonntinff  by  ezecator,  etc,  of  deceased  exMatdr IJDt 

wben  bond  may  be  prosecnted 9007 

Bncce«Bor  may  proaecate  official  bond. 2808 

action  on  official  bond  wben  no  sncceMor  appointed M09 

application  of  this  article  to  execators,  etc,  neretofore  appointed 8610 

probate  of  wiils  and  grant  of  letters  tberenpon .9611-864t 

revocation  of  probate 9047-9853  I 

probate  of  heirship 9664-4eOOO  i 

administration;  grant  of  letters 9000-9607 

**  temporary  administration .9068-9689  ! 

rerocation  of  letters  testamentary  and  letters  of  administration 9Q84-909S  i 

foreign  w  U  id ;  ancillary  tetters 9094-9Wfc  I 

aid^  ntftervision  and  control  Qf  txeeutor  or  administrcttcr, 9?00-9791 

liability  of  person  unauthorized  to  act  as  executor 3106 

proceedings  to  discover  property  withheld ...., 3707 

"         cnrder:  service  of  citation;  officers  who  may'aot  in  surro- 
gate's absence i 2706 

*'  examination  and  decree 2709 

**         security  to  prevent  decree 3710 

"  warrant  to  seise  iwoperty • 3710 

inventory;  appointmont  of  i^xpraisars  and  appraisal 3711 

"  assets;  what  to  be  deemed ••....•.. 3713 

"  exemption  for  widow  and  children 3713 

'*  contents  of  inventory 3714 

*'  return  of ....^ 371S 

"  reium  of,  how  compelled 3716 

sale  of  personal  property 3717 

debts;  aftcertainment  of 3718 

*'       paymentof.... 3719 

rents,  aunuities  and  dividends;  how  apportioned 3730 

legacies;  payment  of..... 3721 

*'       petition  to  comp^ payment  of .* 2722 

*'       decree  for  payment  on  giving  security 27*23 

exempt  property;  proceedings  for  negleet  to  set  apart, 3724 

accounting  and  eeitiement  of  estate 979&-374B 

di^osition  of  deeedent^s  real  property  for  payment  of  debts  and  funeral 

expenses  and  distribution  of  proooeds 27^-9801 

testamentary  trustee 9809-88S0 

guardians^appointment,  removal  and  res^ation  of  general 9891-9841 

**        —supervision  and  control,  accounting 9848-9860 

•♦       —appointed  by  will  or  deed 9851-a8i« 

wben  may  be  orderod  !p  pendin  ^  action  affecting  real  property 168i 

order  directing,  contents  and  service 188S 

**  authority  of  pirty  under 1684 

SURVETOB'S  FBBS. 9890 

Survival — 

of  cause    of    aetion 775-776 

Byb'.cusb  MuNiciPAii  Goubt  of  thb  Grrx  of > 6  8  A«<e 

Talesxbn— 

when  and  how  may  be  procure  ^ 1171-1174 

Tavbbn  Kbbpbh—  y 

cannot  act  OS  justice  of  peace    8866f 

Taxation  op  Oobts  Obnbballt  - 

costs ;  bow  taxed     allowance :.  t>tc. ;  how  computed 8962 

notice  of  taxation 8263 

retaxalion ^64 

review  of  taxation 8266 

duty  of  ti*xing  officer 8266 

affidavit  rcbpeeting  disburdements 8267 

taxation  in  torecoBUre  at  mortgage  bv  advertisement 940S 

time  to  serve  notice  of  in  city  court  of  I^w  Yoris 8161 

Taxation  or  Costs  in  Justicbs*  Coubts 8078 

Taxbs— 

to  be  paid  by  officer  selling  in  partition,  dower  and  foreclosure 167S 

Tax  Paybk's  Action— 

to  prevent  waste,  etc 1985 

Tismpobabt  Administbation— 

wh«a*aUowed rtfftn 

temporary  administrator *.....!!!*.*.*.'.'.'.!'. '.*.*.V.V..*.V.V. Sto 

}Sv?r,"^.*i?;.''.?f.':!'"''*«'''«'° ••••■■-•.■•■::  I* 

qoner.! powers  etc..  of  UmJ>iii^ViA^^^;^iiixV^\""/^\[:':\\V.::^.^.    jjn 
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l^acposABT  AtatansTtLkTtoS'^-contiiwed,  sbotioms 

id.;  as  to  requiring  creditors  to  present  claims ^ , 2673 

ld«;  as  to-paying  debts 2674 

id.;  as  to  real  property •. 2675 

special  powers  of  temporanr  administrator  of  absentee 2676 

tenporary  administrator  of  absentee  may  provide  for  family 2677 

d^weit  of  money  by  temporary  administrator 2678 

jffoceediags  where  he  neglects  to  deposit 2679 

money  deposited ;  how  withdrawn 2680 

notiees  reqnirvd  by  this  article ;  how  given 2681 

when  time  to  ran  for  or  against  the  estate 2682 

application  of  this  chaptM  to  collectors,  etc.,  heretofore  appointed 2683 

settlement  of  account ;  when  may  be  required 2725 

Tbicpokabt  Ouasdiak— 

appointment  of 283T 

termofofllce 2828 

TXMFOBABT  iNJITKOTIOlf— 

See  Injunction. 

in  action todissolTe  corporation 1787 

TxHPO^lKAinr  Jails  and  TsIiposabt  Rshotal  or  Pwbonxbs  mox  Jail..18K-144 

TmPOBABX  SUSBOaATB ^ 2402 

Tknant-^ 

Bee  SUXKABT  Pboonbdingb. 
TbNAN1?S  IK  COXMON— 

separate  actions  by^  in  ejectment , 1600 

TmiANT  roB  Lm ;  Pbognsdinos  to  Disooyxb  Dbath  of 2802^2819 

petition  for  production  of  tenant  for  life 2802 

contents  of  petition 8S08 

service  of  petition  and  notice 2304 

•  '-  •  jxvoeeedings  upon  presentation  of  petition , 2805 

"s^ice  of  order ;  powers,  etc.,  of  referee 2806 

habeas  corpus 2807 

report  of  referee. .  ^. 2808 

dismissal  of  petition  when  order  complied  with 2309 

when  life-tenant  deemed  dead,  and  petitioner  let  into  possession 28 10 

ccMsmission  to  be  issued  if  life-tenant  is  without  the  state 281 1 

g^ieral  provisions  respecting  the  commission .* 2312 

petitioner  to  give  notice  of  ns  execution 2313 

execution  thereof 2314 

proceedings  on  return  of  commission 2315 

coets , 2316 

^Topeity ;  when  restored 2317 

remedy  of  person  evicted  for  profits,  etc 2318 

order  not  con<dU8iYe  in  ejectment 2819 

TkNBBB— 

after  suit 781 

money  to  be  accepted  or  paid  into  court 732 

effect  of  sufficient  tender 738 

when  to  be  deducted  from  recovery,  etc 734 

in  ejectment  fw  non-payment  of  rent 1506-1508 

•Tbbbitobt— 

embraces  District  of  Columbia 3848 

TB0TAJGDNTABT-  DlSPOSITI(»r— 

by  what  law  governed 2094 

Fbstamiwtabt  Guabihan 2851-2860 

rBBTAMBNTABT  TBUSTBB  IN  SUBBOGATES*  COURTS— 

defined  with  reference  to  chapter  on  surrogates*  courts 2514 

when  decree  directing  payment  to  creditor,  etc.,  evidence  of  assets S^52 

accounting  by  suceessor  of  deceased 2606 

action  upon  bond  of,  upon  return  of  execution 2607 

fluccessw  may  prosecute,  ofllcial  bond 2608 

.  action  en  official  bond  when  no  successor  appointed 2609 

intermediate  accounting ;  when  voluntary 2802 

Id. :  when  compulsory 2808 

peation  to  compel  payment  of  debt,  legacy,  etc .' 2804 

id. ;  proeeedingis  upon  return  of  citation 2805 

id. ;  other  persons  interested  to  be  cited ,  2806 

when  surrogate  may  compel  judicial  settlement 2807 

who  mav  apply  therefor 8806 

proceedmgs npoo  retoraof  citation.,, ,,,,,,,.... ,,,,«,«»,., ., 8809 
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fKSTAMBMTiJiT  Tbustss  dt  Subbooat^b^  Cowc^-^iMnHnved.  tatrrwrn 

Judicial  Bettlement  on  petition  of  tnutce 28tt 

certain  inroTisionB  relauve  to  accoantinge 2S0 

SDROgate  to  determine  controyersies ;  proportion  maj  be  retained 281i 

cifect  of  decree Sffll 

leaicnation of  trust .••.....  SSM 

pctiBon  for  aecorityfrom  teetamentary  trustee 9815 

■ecnrity ;  how  given SSII 

lemoTal  of  testamentary  tnistee S817 

^ypointment  of  successor .« 88tt 

proceedings  wbere  testamentary  trustee  is  also  executor  or  auministrflitor . .  2811 

application  of  this  title 99$ 

T»TM— 

to  writ •••*•••••••       H 

Tbstimokt— 

See  DsFosiTiov,  Etidbnob. 

Thibb  Pbbsom— 

trial  of  claim  to  property  seized  by  sheriff 108,  lO 

claim  by  to  goods  attached 687-tt9 

claim  of.  to  property  levied  upon  under  an  execution,  and  how  dis- 

posedof 1418-1481 

claim  Of  title  by  in  replevin 1709-1711 

defense  of  title  in  third  person  in  replevin ». 178S 

suit  in  the  name  of  another ;  when  forbidden 1900 

treble  and  other  damages 1901 

claim  by  on  attachment  in  lusticee^  courts 89lJM9i4 

clainLby  in  replevin  in  justlce^s  court 


notice  of  motion,  to  be  eight  days V$ 

time :  enlargement,  before  expiration. 781 

"  copy  of  affidavit  to  be  served !V 

**  reuef,  after  time  has  expired n 

**  when  time  cannot  be  extended 784, 79 

orders  In  certain  actions  ;  how  published 7M 

time  for  publication  of  notice  ;  how  computed 787 

time  for  doing  any  act ;  how  computed 7RB 

of  receipt  of  execution  to  be  indorsed  thereupon 18Q 

extension  of  to  plead  in  action  against  corporation  on  promissory  note,  etc.    1778 

how  reckoned  upon  successive  letters  in  surrogate's  court £03 

for  service  of  notices  in  city  court  of  New  York.. S161 

when  code  of  civil  procedure  deemed  to  have  been  passed 9855 

id.;  when  takes  effect 8851 

Title— 

remedies  for  failure  of  title  to  real  property  sold  under  execution,  and  to 

enforce  contribution , .  1479-1481 

effect  of  Judgment  upon  in  ejectment Ifi04, 15ff 

how  stated  in  replevin 17W 

defense  of  title  in  third  person  in  replevin «...     ITSI 

purchaser  from  heir  when  protected  against  devise S888 

answer  of  in  district  courts  of  New  York  city Sns 

**  justices*  courts  generally 2951-jHNi8 

»*  "  of  Albany  and  Troy 90% 

certificate  for  increased  costs  in  actions  affecting , 

Town— 

Justice  interested  in,  when  not  to  sit  in  action  affecting , 

Town  Clbbk — 

copies  of  documents  In  office  of ;  when  evidence..... 

Tbansoripts  or  Justiobs'  Judobbnts— 

how  proved 

docketing 8017- 

execution  on  Judgment  docketed  with  county  clerk 

Tranbfbr— 

Sroceedings  upon  death  or  disability  of  a  party  or  transfer  of  interest 765-' 
ee  also  Asbionbsnt,  Removal. 
Tbbason  ;    Action  to  Rbcovsb    Pbopbbtt    Ebohbatbd  ob  Fobfbitbd 

_        TOIL  1977-11 

Tbbblb  Daxagbs— 

when  allowed  in  verdict li 

in  action  by  adverse  party  for  improperly  suing  in  another's  name 
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action  for  cnttliig,  etc 1667 

*V      compfiuxit  In leeS 

See  also  Wasts. 


iseues  and  Vie  mode (tf  trial  thereof. •• C63-981 

iseoiBS  defined,  different  kinds  of  issaes 968 

wh^i  issues  of  law  arise ;  when  issues  of  fact  ari^e 964 

issaes  to  be  tried 965 

order  of  trial«  wtiere  issues  of  law  and  of  fact  arise  in  the  same  action 966 

but  court  may  direct  the  order,  etc..  of  disposition  of  the  issues 967 

what  issues  of  fact  are  triable  by  a  jury • 908 

**          are  tiiable  by  the  court 969 

order  lor  trial  by  j  ury ,  ox  spedflc  questions  of  fact,  when  of  right 97  0 

id ;  when  discretionary 971 

trial  of  the  remainder  of  the  issues 972 

counterclaim  to  be  deemed  an  action,  within  the  foregoing  scctit  us 974 

Immaterial  issues  need  not  be  tried 975 

what  issues  to  be  tried  before  one  judge ;  regulation  of  trial  in  the  supreme 

court 976 

notice  of  trial  and  note  of  issue 977 

order  of  disposition  of  issues  at  a  Jury  term 978 

Id;  when  a  jury  does  not  attend 979 

eithfir  party  may  bring  issue  to  trial 980 

what  papers  to  be  furnished  on  trial,  and  by  whom 981 

place  of  trUa, 988-991 

certain  actions  to  be  tried,  where  the  subject  thereof  is  situated 962 

other  actions,  where  the  cause  thereof  arose .*.  ....  963 

"            according  to  tiie  residence  of  the  parties 984 

Slace  of  trial,  if  proper  county  not  designated. 986 

ef endaut  may  demand  change ;  proceedings  thereupon 986 

when  court  may  change  the  place  of  trial 987 

effect  of  changing  the  place  of  trial 988 

**       order  changing  place  of  trial 969 

issues  of  law,  whe  re  tr&  Die 990 

this  article  applicable  onlv  to  the  euiveme  court 991 

exceptions^  sa«e,  and  motion  for  new  trial 992-1007 

what  rulings  may  be  excepted  to 992 

refusal  of  conrtor  referee,  to  find  upon  facts  maybe  excepted  to 993 

when  and  how  exceptions  may  be  taken,  after  close  of  trial  by  court  or 

referee... 994 

id. ;  during  th9  trial,  or  upon  the  trial  by  jury 995 

ruling  excepted  to ;.  how  reviewed .'. , 996 

case,  when  necessary ;  how  made  and  settled 997 

,    wiien  appeal,  e^,,  may  be  heard  without  a  case 998 

motion jor  new  trial  upon  judge^s  minutes  ;  appeal  from  order  thereupon .  999 

wJ^en  and  how  exc.eptions,  taken  upon  a  jury  trial,  heard  at  general  term . .  1000 

motion  for  new  trial  at  general  term,  when  trial  was  by  court  or  referee . . .  1001 
when  motion  for  new  trial  to  be  made  at  special  term  ;  restrictions  there- 

npon .' 1002 

application  of  this  article  to  trials  of  specific  questions  by  jury;  special 

provisions  applicable  thereto 1008 

motion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee 1004 

final  judgment,  etc..  not  stayed,  by  motion  for  a  new  trial ;  motion  may  be 

r      ..    beard  afterwards 1005 

when  exception  not  to  prejudice  motion  for  new  trial 1006 

notes  of  stenographer  may  be  toeated  as  minutes  of  the  judge 1007 

Trial  btthbCoubt  OB  Bktkheb 1008-1026 

TbialJubt— 

defined*......* , 3343 

Tbiai^btJtjkt—  . 

formation  of  the  jury 1163-1180 

**         cl^rk  to  prepare  ballots  of  jurors  for  trial. 1168 

"    .        "    to  draw  ballots 1164 

"            •*    mode  of  drawing 1165 

•*         persons  drawn  to  form  jury 1166 

I            '*         pall ots  drawn,  when  deposited  in  second  box 1167 

I            ,**              "     when  to  be  returned  to  first  box 1168 

••            ^     of  absentees,  etc,.,  f..,, 1169 
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Tbial  bt  Jmtr^^ontinusd*  

formation ;  new  Joxy  may  be  drawn  while  first  is  imnaaeSea U 

**         taleeimen,  when  may  be  ordered  procoiea 1171,  lU. 

*  *  sheriff  interested  ;  sabstitute  to  be  appointed  for U7g 

**  "     duty  of  sheriff  and  of  talesmen __ 

"  Jury  competent  with  part  or  none  of  original  panel fH 

**  chulengf»s ;  two  peremptory  ones  allowed 11^ 

"  "  none  because  officer  drawing  i«  a  party it; 

♦♦  ♦♦  notifying     «*'^ utI 

''  in  penal  actions ITO 

**  "  howtried;  exceptions  and  reyiew lifli 

trial  to  be  as  prescribed  in  code • UM 

alien  not  entitled  to  jury  composed  in  part  of  aliens Itfl 

venire  not  neceseary Uflti 

jarornot  to  be  qneetioned  f or  Terdict llfll 

**    taking  gift,  penalty  therefor UM 

embracery ;  penalty  therefor JtH ; 

special  proceeding ;  penalbr  for  jnror^s  non-attendance  in U 

"  sheriff,  etc.,  to  keep  jniy  in 11 

**  notice  of  imposition  of  fine JWf 

**  special  return  of  delinquency  and  fine  to  conn^  court  _ 

**  collection  or  remisidon  of  fine 11 

trialbyJDiy  In  Borrogatea' courts 

**  howreyiewed M8 

"  motion  for  new  trial 8648 

•*  verdict KIB 

*'  appeal  Arom  order  on  motion  for  new  trial  S5II 

See  also  Jubt  Tbial. 
Tbial  Jubobs  Gbnebaixt* 

defined • 

id.;  as  to  trial  jury 

"  notify'*  as  nsed  with  respect  to  procuring  attendanoe  of  a  Juror  defined.  •   SMI 

id. ;  as  to  **  summon'* SStt 

fees • • 8818,  8n< 

effect  of  the  code  on  trial  jurors  in  criminal  cases 886A 

qualiflcationB  and  exemptions 1027-lON 

mode  of  selecting,  drawing  and  procuring  attendance  in  ordinary  cases..  106&-lQtt 

struck  and  foreign  jury 1088-1071 

non-attendance,  penalties  for 1078-1078 

TniAii  JuBOBS  IN  County  Coijbtb— 

how  drawn  and  summoned 857 

Tbial  Jubobs  in  Jubticbs'  Coubts « 3900-8999 

fine  for  non-attendance • 8009 

Tbial  Jubobs  in  Kings  CouHtt. 1196-1189 

.  qualifications « 1198 

exemptions ••••....   IJiT 

"         evidence  of .•••••...    UR 

length  of  jury  service  requirqd ; 1199 

when  juror  to  be  excusea  by  court 1189 

clerk  of  court  to  certify  to  commissioner  as  to  attendance,  fines,  ate IISI 

drawing,  how  and  by  whom  conducted 1188-1151 

compensation  to  jadkes «••• 1151 

fines  and  remission  tiaereof 1108-1157 

omission  of  name  by  commissioner,  poialty. IISB 

other  Willful  neglect  by  commissioner IIA 

giving  false  information  or  suppressing  notice,  penalty ••••.    1189! 

physician  giving  false  certificate,  penalty  for ..•...•,•    lilt! 

money  to  be  reported  and  paid  over  bv  commissioner. llfllj 

See  also  %%  1190-1199,  containing  provisions  generally  applicable.  i 

Tbial  Jubobs  in  New  Tobk  Countt '•....• 1078-1191, 

qualifications • ••••••••••••    1071 

'^resident,"  defined. 1^ 

exemptions. 1 

"  evidence  of H 

**  militarv  officers  to  ccrti^  persons  doing  military  duty ii 

Jury  year,  length  or  service  required  and  allowed t 

temporary  excusing  of  juror 1085,  t^ 

juror  applying  for  excuse  to  bring  notice 108? 

g^rvT^e  jn  (i  ooqit  not  of  record,  when  an  e^ewe. ,......, , ,,,.,.   IW$ 
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buAi«  JuBOfid  M  New  Tobk  Cottntt— ^on<iffl<«<f .  bectionb 

clerk  of  conrt  to  certifjr  aa  to  attendance,  ezcuBee,  fines,  etc.,  of  Jnrors. . . .    1069 

«liawliig,  how  and  by  whom  conducted 1090-1108 

fines  for  non-attendance  and  remiasion 1  lOO-l  119 

physician  giving  fatee  certificate,  penalty  for 1120 

information  to  Be  famished  hj  all  persona,  penalty  for  refnaal 1121 

tribery— of  officer  by  juror  dnwn,  punishment 1122 

"  officer  acoepung  bribes. 1123 

"  "      concealing  offer  to  take  bribe,  etc 1124 

false  swearing ;  when  perjury 1125 

See  also  %%  1190^1199,  containing  provisions  generally  applicable. 

SaZAX<  JCBOBS  JH  .SUFIBIOB  GOUBT  OV  BUFPAIiO— 

analiflcatlons.  ...k 803 
rawing '.'...'.'....'.808,304 

notifying .^... 306 

fees. -- ..-^^ ..... , 305 

additional  juroza  may  bfi  ordered 806 

Kbzat.  Jubt— 

defined 3343 

^tOY;   JpsTiQBS*  .Cqubtb  oir... ........  .^^ ft^--8S14,  8828-3226 

teHSTKB — 

execution  against  property  in  hands  of 1 371 

holding  over  In  possession  of  real  estate ;  action  against 1664 

**  testamentary  trustee,*'  defined  with  reference  to  chapter  on  surrogates* 

courts .  .^ ,, 2514 

See  also  TssTAami^TA^T  Tbustab  jk  Subbooatbs'  Coubts. 

?BIT8TBJB  or  EXPBBSS.  PTBUST— 

may  sue  withppjb  beneficiary 449 

CBMT  ^^!!?*^'ff^ •••••••  <«» 

may  be  appointed  speolal  gnafdian  of  infant  upon  application  to  sell, 

etc.,  real  property 2352 

rniTBT  Estate— 

-when  real  prop6^  held  In  trust  liable  to  execution 1481 

vwo  Thibd  Act— 

discharge  of  insolvent  ftom  debts 2149-2187 

Unauthobizxd  ExBctrroB  ob  Administbatob— 

liability  of  person  acting  as 2706 

ITirCBBTAIN  AULBOATIONS— 

may  be  made  certain  by  amendment. 546 

Jhohabtjtt  ;  Slandeb  Imputino— 

not  necessary  to  prove  special  damage 1906 

when  damages  are  woman^s  separate  property 1906 

[THDBBTAKiNas  Gesbballt 810-816 

Bee  Bonds  and  Undbbtaexkob,  Sboubitt. 

when  sufficient 729 

amending  defects  in 730 

[JmFOOBPOBATED  ASSOCIATION  ;   ACTION  BY  OB  AoAINST 1919-1921 

actions,  etc.^  by  oragainet  associations  of  seven  or  more  persons 1919 

proceedings  in  caise  of  death,  etc 1920 

effect  of  judgment ;  execution  thereupon 1S@1 

subsequent  action  against  members 1922 

this  article  permissive ;  effect  upon  statute  of  limitations  1923 

when  objection  of  misnomer,  etc.,  of  parties  not  available 1924 

Uhion  TTnivbrsitt— 

exemptions  in  ft^yor  of  graduates  of 58 

Djccted  States— 

assessment  of  damages  for  lands  taken  by. 2119 

[Thited  States  Coubts— 

copies,  of  records  of;  when  evidence 94S 

documents  in  departments  of  tl.  S ', 944 

(Jxivbbsitt  qf  the  City  oj-  New  Yobk— 

exemptions  In  favor  of  graduates  of 68 

Uwsnowjf  Defendants— 

how  may  be  designated.  *. '. , 451 

DiTKNowN  Hbibs— 

legacies  to  payable  to  state 2747 

how  shares  obtainable 2747 

unclaimed  legacies  to  be  paid  to  county  treasurer 2748 

Unknown  Owners— 

summons  in  partition  ;  whatto  state. ...r.  1541 

in  partition  ;  protection  of 1578 

**           shares  of  in  Moceeds 1588 

Ubttbfeb;  Action  Against  ustTBPEB  of  Office  ob 1948-1956 

costs  in...... 19S^ 


cause  of  action  for,  wlien  not  aMlgnable...,.., 

Utioa— 

recorder^fl  coart  of •.*• t««**««««* • Bit 

VA0ATI'«G  JUDOMBITP— 

motion  to  Bet  aside  for  inegalaiity ;  wlien  may  be  heard 

''  "  for  error  in  fact ;  when  may  be  made  by  ptrtf. 

**  **  after  party*s  death 

"  **  by  a  person  not  a  party > 

**  **  when  MTeraliMrtiefl  are  entitled  to  move 

**  **-  to  whom  notice  of  motion  muBt  be  given 

real  property,  If  affected,  notice  tooecupant ^ 

how  notice  under  tb  is  title  to  be  given • 1] 

within  what  time  motion  to  be  made. ...,. • 

exceptions  in  cases  of  disability •.••.... • 

Yaoatinq  Lbttbbs  Patsnt  BT  AOTIOX .....lOST, 

Vamancbs— 

between  pleadincs  and  proof • 

immaterial  may  be  disregarded  in  josticee*  coorta 

to  be  iBsned  only  in  aocordaace  Withlaw.....* •••    V 

Vkbdict  Qbnbrallt— 

defects  cared  by .••• *••••• 

before  and  after  death ••*.•..« • TIM, 

discharKeT>f  Jory  failing  to  agree • 11 

plaintiff  cannot  submit  to  nonsuit  after  jnry  retired •• U^ 

Jury  to  assess  damages  in  action  to  recover  money..  «•* It 

double,  treble  or  increased  damages 11 

when  verdict  to  be  taken  subject  tooplnionof  court..  «..,..,•«•• 11 

when  party  may  remit  portion  of  verdict 4 •! . 

general  and  special  veiaict  defined tti 

"  "  when  rendered  ;  special  flndmg  witii  general 

verdict....: iH 

**  **  special  finding  controls  general  voi^ct IIC 

entry  of  verdict:  subsequent  proceedings Itf 

trials  by  jury  to  be  as  provided  in  code Ill 

jury  of  part  aliens  abolished , Ill 

venire  not  necessary 11! 

jurors  not  to  be  questioned  for  verdict iU 

penalty  for  accepting  bribe  or  gift  by  juror. IIW 

embracery;  penalty  therefor., IIW 

special  proceedings  ;  penalj^  for  juror's  non-attendance  in 119B 

"  sherlfc  to  keep  jury  in  :  penalty ; IIW 

^  notice  of  imposition  or  fine 1197 

^  special  return  of  delinquency  and  fine  to  county 

court 1M8 

**  collection  or  remission  of  fine lltt 

motion  for  judgment  upon  special  verdict 180 

judgment  upon  verdict  subject  to  opinion  of  court ISM 

In  ^ectment  for  non-payment  of  rent 1607 

"  generally , 1519 

in  replevin,  requisites 178S 

'*  when  value  to  be  omitted  from 1787 

"  for  part  of  several  chattels 17S8 

of  jury  in  surrogate's  court  to  be  certified  on  new  trial • 8548 

Vbbdict  m  JvHTicBs'  GouBTS.... SGOT,  80tt 

judgment  upon .....••  BOIf 

prevailing  party  may  remit  portion ....•  SOlj 

Vkrification — 

dilatory  defenses  to  be  verified ••••     611 

when  required ^... ••• 681 

construction •••.. SM 

how  and  by  whom  made •»»••* BU\ 

by  corporation fltf 

form  of  affidavit » • 6M 

when  may  be  confined  to  counterclaim  ....*... ...4 

remedy  for  defective  ;  or  want  of , 

when  defendant  must  verify  answer  to  charge  of  fl«ud » — 

Of  copies  of  original  entries ;  how  td  be  mtkde ..;.,, W 


INDEX.  xclH 

>  anSfver  in  divorce  need  not  be  verified 1767 

of  pleadings  in  surrogate's  court .'.*.*.  .'.*.  ,*,*.  ,*  'sissiL  8534 

liBKX.8 — 

rishtH  of  owner  or  master  of,  on  which  goods  have  been  shipped 658 

attachment  and  valuation  of .        '6(KMns 

^-  discharge  from  attachment ..!!!!...!.'...'..*.'.*...      602 

rales  where  there  are  two  or  more  warrants  of  attachment  against!  .* !  .*  .*.'  '697-706 

y  .record  of  sale,  mortgage,  etc,  when  admissible  in  evidence 945 

k  in  action  for  waste  , , I559 

IIV.UMT ART  DissoLUTipi^  or .  CoRPOBATioN ;  Pbocbedinos  jfoi  !!!!!!.*!!.*  2119-8481 

(0fOCHKB8 — 

ou  accountings  in  surrogate's  courts , 2729 

Kjovbrs— 

f*    of  trial  by  Jury. ,    1009 

Wabttk — 

damas^es  on  vacating  injunction  order  to  include 617 

.»  order  to  prevent  waste  during  redemption  period  idlowed  Judgmient 

debtor • 1441-1448 

id.;  when  and  how  applied  for 14^ 

id. ;  proceedings  to  punish  violation  of 1448-1445 

injunction,  to  prevent  during  pendency  of  action  relating  to  real  property    1681 
See  also  Tbubs. 

I^ABTB,  Action  roB 1661-1659 

Watkr  Rates— 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1676 

PTlLATHEB  ObSBBVATIONS — 

waen  record  of  admissible  in  evidence ..•••      944 

Vbbtchsstbr  Countt— 

stenographer  in  supreme  and  county  court  of 256 

man&te  of  city  court  of  New  York  may  be  served  In 838 

jury,  how  formed  in,  if  Insuffioient  number  of  Jurors  attend  to 1171. 1172 

service  of  summons  in  city .  court  of  honkers  restricted  to 8206 

|f|I>OW— 

exemption  for  widow  and  children  of  deceased's  property 2713 

■  ■  proceedings  for  neglect  to  set  apart .- 2724 

when  husband  and  wife  not  competent  witness 881 

See  also  Mabbibd  Woman. 
Wnxs— 

change  of  residence  not  to  affect  validity  of 2611 

cannot  be  acknowledged  and  thereupon  read  in  evidence 907 

action  by  subscribing  witness  or  posthumous  child  to  recover  shares 1866 

real  property  of  incompetent  person,  etc.,  not  to  be  sold,  etc.,  contrary  to 

•  provisions  of 2857 

defined  with  reference  to  chapter  on  sum^tes^  courts 2514 

inritnesB  to,  not  disqualified  or  excused  from  testifying  respecting  execu- 

•  tion 2544 

probate  and  erant  of  letters  thereupon 261 1-2646 

now  jjroved  In  evidence 2629-2688 

to  be  indexed  in  book  for  that  purpose 2634 

will  annexed;  letters  of  administration  with 8648 

testamentary  disposition ;  by  whatlaw  governed 2694 

authentication  and  proof  of  foreign  wills Ifl'OS.  2704 

guardian  appointed  Dy  deed  or  win 2851-8860 

Will  Ankbxed— 

letters  of  administration  with 8648 

WiiiL  ;  Action  TO  Establish  ob  Ikpxach-^ 

when  maintainable 1861 

judgment  establishing 1862 

"        admitting  will  to  probate 1868 

**•        contents  of  judgment ;  surrogate's  duty 1864 

lost  will;  proof  of  in  certain  cases 1866 

real  property  ;  action  to  establish  will  relative  to 1866 

retrosL)Ccti  ve  efFect  of  article 1867 

WiTHHBLD  PbOPKBTT— 

proceedings  by  executor  or  administrator  to  discover ..•..*.....  .2707-2710 

WItm  Bssr.j — 

compelling  attendance  of .868-809 

See  also  Dbpobition,  Subpcsna. 

,       coumitmcat  of  in  justices'  courts  for  contumacious  behavior,  etc ..... .  8001-80M 

competency  of,  how  determined  in  justice's  court 80C 
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adv.  INDEX, 

enumerated ....• 

in  BiUTOgate''8  coort 

in  Justices^  coorUs , 

parties  or  attomeye  ;  when  not  entitled  to 

WOHAK— 

when  not  to  be  arrested SI 

entitied  to  same  exemption  from  leyy  and  sale  nnder  execution  as  hoiue- 

holder IS 

when  homestead  of  married  woman  exempt  from  leyy  and  sale  nnder  exe- 

ention 191 

when  execution  against  person  of  can  beissaed. 14 

See  also  Married  Woman,  Working  Women. 

Working  Women — 

costs  in  actions  by  in  instices^  courts  in  Brooklyn SIS 

judgment  in  favor  of  in  city  court  of  New  York. , , SHI 

judgments  in  favor  of  in  district  courts  of  New  York  city "" 

id.  ;  enforcing  by  arrest , 

id. ;  costs  in ....« , 

Writs— 

to  be  in  name  of  people,  and  in  English...... ,4 S 

teste  and  return  to •., I 

See  State  Writs. 

Writ  of  Error— 

abolished , .••••..... Mi 

Written  Instrument— 

may  be  partly  written  and  partly  printed. SM 

YONKBRS —  I 

application  in  summary  proceedings  in. .••••••••••• •.« i^ 

Tonkers,  City  Court  of —  ! 

isacourtof  record .••••...••••••• •.«•• ' 

jurisdiction * asiOB,89M 

"         how  affected  by  code. ..•*.•••« S>* 

fummons,  where  may  beserved .,. , 

security  for  costs  may  be  required iB.f  ••••••#•#•••##••••••••••#•##>•••( 
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